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4BSTRACT • 

Air traffic control llability in Norway and from 
a viewpoint of international unification 

by 

Christen Sverdrup Dahl, lnstit~te of Air and Space 
Law, Mc Gill University, Montreal. 

A thesis presented to the Faculty of Graduate 
Studies and Research, in partial fulfi~lment of 
the requirements for the d~gree Master of Laws. 

The thesis examines the liability of air traffic 
control agencies from two main viewpoints. The 
tirst part contains a study of ~pis ~pher. of the . 
law in Norway and encompasses the d~velopemen~ of -- ' 

gov~rnmental liab~lity in the country, the basis 
~f liability in cases where the agencies cause 

" 
damages to persons or objects, the standard of 
care norm, grounds whereby the liapil~ty may be 
wholly or partly reduced and recourse actions. 
The second part of the thesis looks at'" air traffic 
control llability from the unification angle and 
diseusses the desirability or establishlpg an 

'~ international convention regulating the Aegal 
~ questions. The scope of a convention, the system 

and limitation of tbe liability are the main 
problems examined, ,but also a number of other 
aspects are covered. 
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Preface • 

i 

Th~ author's interest in air traffie control lia-
bility devel~ped as a result of two influences. The 

1 

Law of torts, from t~e earliest period of my law studies 
at the F.culty of Law, University of Oslo, appeals to MY 
interest and still Is one of the fields of the law which 
Most attracts my attention. 

~Later - still being a law student - l tQDk an 
inte~est in air law. After l had graduated as a jurist, 
this brought me a scholarship from the Institute of Air 
and Space Law at Nc Gill University, and took me ta 
Montreal for th~ academic year 1970 - 1971. 

As my interest w,a'S both in the law of torts and .-, 

in air law, it bec~ qulte natural ta select the present 
topie, which comprehends elements of both the se fields, 
when l decided to write a thesis. 

The research for the thesis vas started Just be
fore Christmas 1970. l took benefit of the excellent 
air law library at Mc Gill University. The research and 
writlng vere completed after l had returned to Norvay 
where 1 also made use of local legal sources. 

The thesis looks at air traffie control liability 
from two viewpoints: 

1 • The' state of thls field of the law ln Horway 
- a sphere vhlch up to nov has been only super
ficially discussed. 

2. Unirlcatton of the noras relatlng to air tra~fic 
J control 11abil1ty whlch at pres~t ls being 

studled among the air lav speelallsts or the 
vorld. 

The Thes!s has been vritten vlthout assistance 
from other persons - exeept~or the ~t that 1 due t~ 

. ,~, 

my nationality have got'soae assistance eoncerblbg the 
Engllsh language. The opinIons expressed here~n are 
consequently solel~,tbe author'a. 

Finally, 1 VaDt' to express aay gratitude to the 
Instltute ot Air and Space Law at Mc Gill Un1vera1ty' and 
ft' s starf. 
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0, Introduction. 

Perhaps tae Most i~portant step in the history 
, 

of civir aviation vas taken in'Chicago in'194~ when 
the "Convention on International Civil Aviation" 
vas drawn up. 

1 
> The Convention both ~eiterated air law prin-

ciples vhich vere alreadY/in existence and at the 
same ~e established new/ones of importance for 
the future of internatioryal civil aviation. A 
central body - the "Inte~nat~onal Civil Organi
zation" ICAO - was estabiished, w~th an aim "ta 
develop the principles and techniques of inter
national air navigation and to foster the planning 
and development of int~rnational air transpo~t" 

(A~icle 44).. \ 
-It must , however, be added tha't i ~J.ould be 

incorrect to creat~ or strengthen the misconcep~lon 
, ' 

) that the Chicago Convention vas the first real 
? legal superstr~~ure in international,civii aviation. 

The Paris Convention of 1919 (1) and the subsequent 
Habanà (2~ and Madrid (3) Conventions had already 
'dOM important groundwork. In regard ta traific 
rights for example, there 15 no major change fram 
the Paris Convention's Articles 2 and 15 to the 
present regime under'Articles 5 and 6 of the Chicago 
Convention. 

, ,-' 
The State~1thlch ratifled the Chicago Conven-

~. tion obligated th~mselves to bul1d a ground organi
~ zation and ta dev.lop standard systems to asaiat 

~-

and direct the flov of traffic through the airapace • ,.., 

This Apparatus suppleaeota the aeradroaes of the 
air tra(flc coptrol serylces (ATC). It eœbraces 
things 11ke meteorological data inro~at1on, con-

-
trol towers at airports, nav.~ationa1 Ihips on the 
high seas, and radio trana.1tte~1 along the air c ' 

-./ 

~bui •• : : ·'lb. aer?lce ha .. ,raduall1 reachec1 a h11h , 
degree or autoaatlon, and ls an absolute17 neeesa-
ary and 1I1por_t~t tactor ~in the control ot air 
traf'tlc. 

The Increa.. in transportation ., air or 
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passengers, cargo and mail has, as is weIl known, 
been enormous: As .late as a coupl~ o~ years ago ' 

\ -
MoSt people believed the escalation would continue 
at the sarna rate during the next decades. But 
rnatnly due to the aconomic recession of the last 
fev years a slowdown h'as emerged. (4.). Bes1-des 

ft ... ~ . ~ 

thisf the emerging- environmèntal era will most 
eertainly have its imp~ct on future development. 
The rejection of the Sen~te of the United states 
o~ America o~.the SST~prograrn had, for-example, 
ec'ologieal aspecta ~s part of the rationale. (5) - . , - . 

The process of-~volution shows that the air 
. -

industry i5 an important segment of the ind!vidual 
titate's and the world's eeonomye- much more than 
a mere glimpse at GNP statisties might evidence. 
o~ this background, it becomes more apparant hov 
aitnificant it is that air tr~~ic should be eonduc-. ' 
ted, in a safe manner. This is the main respon
sibility of air t~a~fic control services. 

As the airspace becomes more and more- "ero~ded 
by aireraft of aIl klnds (6), one might expect tI 

that the number of accidents would increase. This 
might also be the conclusion reached after having 
looked Just at the accident statistics. But due 

o 

to the still higher degree of automation and the 
organizatlonal skills which have been employed, 
relative safety in civil aviation ia largely un-

A 
changed. (7) Compared to automobile trarric, 
civil aviation is almost completely sate. (8) 
This is however no excuse - the highest possible 
levei o~ s~ety must aIvays be the objective. 

'- The practical aim ~hould consequently be cOllplete 
avoidance of aIl accidents. (9) 

Air trat~ic control~services' play, as already 
atated, an important role in regard to the saret,..<
of civil aviation. Tbe intention-of the prèsent 
.thesis i8 to examine the 11abillty question in 

... ... 
cases wbera ATC ~~~used one or another kind 

n _ ... • 

o~ daaage fro. t~o .. ln vievpolnta. 

1. The 1av ot t~e ~r trattlc control .eryle.a' 

,- ..... 

, , 

·lI 

, r 

\1 
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liabillty in Norw~T. This will be the first 
1 

part or the thesis and will cover the histor-
lcal development of governmental ltability in 
Norway, the various arguments pro et contra 
liability for ATC services, the situation 
de lege lata, the employee's personal lia
b1l1ty, the standard of care norm, the caus-
~tlon problea, the reasons whereby the lia-

~-

bility may be reduced or even extinguished 
and questions relating to recourse actions. 
Unification of air traffic control liability. 
Th1s second ~art will contain an examination 
of the des1rabl11ty and nece~sity of estab
lishlng an ATC Convention. This, at present, 
is under study within the framework of ICAO. 

, ~ 

The subject matter of the possible convention 
will also be'examlned. This will, however, 
mainly be,coDrined to the scope of the even
tuaI liability provisions and the system 
and limitation of liability. The subsidiary 
norms Qf the proposed Convention such as de
fence and parties liable, will only be re-
latively shortly discussed. " _ 

The organization and operation of air traffic cont't"tJl 
services will be described in the introduction section 
and as necessary in various other parts of the thesis • 

Tbe Droble. - goverpl.ntal liabil1ty. 
i 

Alrc~t accidents May hav. causes ranglng rro. 
negl1gent p1lotage, to d_rective Instruaents in air~ 
cratt, to engine tailures, to bad weatber conditions 
and to thé scope ot the present stûdy - ta~lure or 
negllgence by air traffic control sarYiees, becQua. of 
bath huaan and technical taulta. When theae taults 
are co.attte4 or occur and ...... 8~t in 4 .. "e, the 
question aria.. - who ahall be li,blef 

1"h. ATC serTices ar., in lforvq, pertora.d bT the 

.' , . 

" 
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government. They are technically effected by the 
"Luftfartsdirektorat" (Dir~ctorate of Civil Aviation) 

, vhich is an agency of the "Samferdselsdepartement" 
(Department of Transportation). The question there
fore is vhether the governmentr (10) II liable for 

~ 

acts or omissions vhich occur during the perfor-
mance of air traffic control services and, if 50, 

on vhich basis? Include~so i5 the question 
"whether liabili ty exists vhere, the organization 
or the administration of the service is of too lov 
a quality. 

Whether the government ought to be and i5 liable 
for technical failures on the same basis as for the 
other instances of fault is another issue to be 
examined. The Norveglan law of torts has, to a 
rather vide extent, established strict liability 
in these cases, partly in strong contrast to the 
situatIon in other jurisdictions. 

The ATe services are, in Norvay, almost totally 
performed by the government. On1y a fev airports 
have private units. The liability questions con
cerning private urilts viII be excluded frpm the 
fol19wing as they May, according ta the national 
law, be sued for breaches of contract or in tort. 
There is no municipality performing such services, 
consequent1y simillar questions viII aIso be ex-
c1uded. 

u 

0.11 The types of liabi11tx ln internatAona1 a1~ l.v. 

J Air la. is~ because or.ita international , 
charactar, ta a large extent built up b,y Cony.ntion. 
incorporated in individual countries' doaestic lav. 
First1y, ln regard to the llabi11ty tor the trans
portation ot p .... ng.r. and cargo,' the Waraav Con
vention of 1929 (11) t ... Dded by th. Bagu. ProtOcol 
of 1955 (12), the GuadalaJara·CoDYeot1on ot 1961 (13) 
and the Montreal Agr .... nt (11+) •• tabliah the rul.e •• 

. , 
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Just recently a'new Protocol - the Guate~a1a Pro
tocol (15) - has been signed. It remains however . . 

to be seen whether States are villing to ratify it. 
The Norwegian "LcJv am luftfart" (Law of Aviation) 

- here iil&f.tèr . o.ften abbreviated as L. - incor-
porates the Warsaw Convention as amended by the Hague 
Protocol, which in regard to the carrier makes him 
liable up to specifie limits .for damage occured 
during the carriage. (16) If however the carrier 
proves that he and his servants had taken "aIl 
necessary measures •.•••••••••• " he viII escape the 
liabl1ity. (17) The l1abl1lty Is ln other vords 
of th~ presumption of fault type. 

The GUadal~ara Convention, whlch is also incor
porated in the Norwegian L., contains no provisions 
as to the kind of liability while, in contrast, the 
Montreal Agreement and subsequent practice amendlng' 
the Warsaw system establishes an absolute and 
limited liability • 

Damages to third persons on the surface are gener
ally regulated by the tvo Rome Conventions of 1933 
and 1952. (18) Norvay has not-ratiried Any or these , 
~9nvèntions, but nevertheless the main ~rinciples 
are presented in the lav of Norway. L. §153 creates 
a strict liability for this kind of damage. 

Besides this the already mentioned Conventions, 
a dratt Convention on Aeri&! Collisions exista. 
The draft has a mlxed liabillty system - in some 
cases a presuaption of tault and in others a proot 
of ra~t liability. (19) 

The number of ratifications to tbese CODyentions 
varies, a faet whlch makas the altuat1oa- 1.Cally 
compl.x.. The Warsav Conyentlon, a. __ DdH, baa the 
highest degree ot adh.rance, vb11~tb_ Ba.. Coa •• n
tions are ratltled only b,y a 8.al1 na.ber or COUD

tries. 
, . 

, ., 
• , .. 

. , 
" 
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0.12 A tortious liability. 

- --,.-- ---....,..., 

The ATC 11abllity ln Norway ls of a tortlous 
nature. There is consequently no contract between 
the carriers/operators and the agencies in regard to 

thè provision of' the services. Liability ls contractual Cl 

only in a fev countr'1es ot the world - cf. 10 below. ::~ 
In this connection it must be mentloned that the 

obl~gation placed ~pon the carrier when he undertakes 
to perrorm carriage of a certain nature , will not in 
any respect include liability for negligence by the . 
air traffic control service. The latter is , ln 
other wc'rds, not consldered as an agent oC the , . 
carrler. (20) 

0.2 The organization and operation of tbe service. 
0.21 Th~ organization. 

The legal framework of the services is to be 
found in the Chicago Convention, it's Annexes and in 
lmplementlng national leglslatio~~ Articles 28, 37 
and 38 of that Oonvention establish a dut y to provide 
air navigation Cacillties ,and standard systems. the 
obligation does, .'however, only extend as rar as "each_, 
state May find practicable". Ir aState cannot arrord 
certain me.sures, then ICAO May - if the State 
involved Agrees upon it - provide thoae services. The 
expenditures may, in auch instances, be borne partly 
by the State conçerned,partly by ICAO, or even vhoily 
by the latter. (21) 

These provisions rerlect the importance or 
unitormity around the world. But Inter all., because 
no central legls1atlye power has been created in the 
vorld, there ia a rlght of .aking reservatlons to the 
Conventions. This right, however, doea oDl7 relate to 
areas vlthln national boundarles. OYer the HilP S ••• 
the ru1.. in force are those established un4er the 

-~ 

Chicago Convention, vh1ch ln ract aean the proyiaions 
or the Annexes. (22) 

The Annex •• prOT14e tor .ore det&11.d rul... (23) , 
or interest in thi. eonnectloD are. 
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Rules of the Air, 
Meteorology, 
Air Traffic Services, 

tl 

more specifie rules as 
operation etc., 

Search and Re~ and 
Aerodromes. ..,. 

, : 

vhlch contalns 
to organ1zat1on, 

As already mentioned, the "Luft:Cartsdirektorat tl 

pertorms the service in Noryay. This follovs from L.§76, 
1 

whieh gives' the King in Council the po~er to create an 
ATC service. This authority has been delegated to the 
"Luf~far~$direktorat", which administers and performs 
the service, issues provisIons as to hov it shall be 
exercised and hov aircraft shall make use of it. 

Air traffic control services are, in MOst cases, 
geographically limlted to one state, but as will be 
seen later, exceptions occur. Norvay is dlvlded in 
4- "control areas", (~lt) wnicn each has its own control 
unit. Additionally v1th1n each "control areaw air
ports have control tovers performlog approach and 
aerodrome control serY1ce. (25) A couple 0' Nor
vegian a1rports have no control tovers but ooly fllght 
information offices. Each of the three types of 
units"has its specifie "control zone-. 

Nationall7, a set of "corridors" i 
A "corridor" ruas through the alrspace 
height and wi4th and a lover de1imitat 
trafflc withln these areas is aubJeet 
regulatory norms. 

tablished.(26) 

·Controlled airspace" ia another.~concep.t ln thi. 
connectlon. It la air.pace of c~rta1n dImensIons 
whare AXC services for instrua.nt. flights (IFR flight.) 
are perfora.d. The çoncept ls vider than that of the 
abo.e mentloned ·corridor-. ,..,., 

The service la in so.. p1acea ooly perfora" up to . 
a certain altltu~~ ~. for ex"pl. 20000 feet, and in 
o~her. a. b1,h as civ);l a1rcratt operate. 

·Po.1tl •• control airspac.-, APt, 18 .t111 aDoth.r ... 
CODC.pt. It r.late. to th. a1tttu4.. In the UD1t .. 
Stat •• or Merlea l'or "~l. ,APC 1. p.rt'o ..... abo.e .... 
a certain altitude (~ t.et> (28). wh •• 0IÛ.7 Ira 

. , .. 
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(29) are permittedl~ 
The provis~ons ln the Annexes partlcularly Annexes 

2 and 11 prescribe hoy the service shall be operated 
and the duties o~ aircra~t pilots to communicate and 
obey instructions. The Annexes in general are incorpo
rated in Norweglan air legislatlon. 

Commen to aIl the hitherto mentioned provisions 
is that they only relate to the organisation, estab
lishment and operation of ATC agencies and cODtaln 

t 

,no norms in regard to the 11ability of units except 
indirectly in that they may be, and .often are, of 
great importahce ~or assessing the standard o~ care 
required by agencies or their employees • . 

Although the services ln general are limited to 
national territories some exceptions' occur. Flrstly, 
the littoral states do often extend their competence 
and services to parts of the adJacent,High ~eas. 
This is not to be qonfused with Air Defense Ident
ification Zones. (30) 

Secondly, bilateral arrangements ar~ &lso in, " 
existance. Canada and the Unit~ Stat~s~\ 
for, example, have entered into an agreement' permittlng \ 
each state to extend its ATC services 50 miles on the 
other side of the border, Ln order ta ~educe the 
problems resulting from the high speed of'aircraft. (31) 

The third grqup consists of region&l organizations, 
three or which are ln existance. (32) '" In Europe, 
Euroeentrol takes car~ of activity in the upper air
space (aboye 20000 feet). The He.ber States are, at 
present West-Germany, Belgium, France, the United 
Klngdoa, Lux~mburc, The Netherlands and Irelaod. (33) 

In Arrica (ASBCRA) and Central-America (COCBSNA), 
slmilar organizations are established. (34) 

Although no worldvide integrated organia.~ion 
is in existence,at the present~ 1t 18 11kely that 

1 

a global system vill be one of the next cooperative ',' -
"'*' ... ? 

achi.v.ments. 
Dlscussion. concorniDC the laâncbing of satellit •• 

(,' for ATC serYlee coYerage h.~. alr •• dT be.u started. 

• .. \ 

• 

r 

.: .. 
::"J! 
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ICAO's Seventh Air Navigation Conference for example, , , ~ 

recommended an .erosat program which however, due to 
disagreement as to financial and productional aspects, 
has not yet materia11zed. (. 35 } • 

Finally, it must be added that Norvay has only a 
civil ATC service which 8lso takes care of military 
flights. Other states have both civil and military ATC 
agencies ( for example Sweden ). 

0.22 The objectives of ATC servi~es. 

The objective is generally to provide services for 
the safest possible performanç, of the flow of air 
traffic. Annex 11,2.2.1 makes a more detailed speci
fication: 

1. Avoid collisions between aircraft, 
2. Avoid collisions between aircraft in the areas 

and obstacles there, 
3. Maintaln the flow of traffic, 
4. Give advice and information of relevance for 

a safe and effective performance of the flights, 
5. Report search and rescue actions to the correct 

organs, and to assist these or,gans. 
This provision of objectives i5 incorporated ln the 

Norwegian Rules of the Air and L.§109 does addition-
8l1y indicate the purpose of ATC services. 

The Norweglari' Rules of the Air of November 20th, 
19/2, vhlch incorporate t~e Int~rnatlona..l provisions. 
are the oo1y rulas in existence in the country regarding 
the perfprmance of the ~ervice. 

'-' 

0.23 Description or §ervlces. 

,1 

A survey ot the services is necessary in th1s con
texte The ATe services a.y;be dlvlded into several groups~ 
The first - air traffic control o~rATÇ "Rroper~ - 15 
what sost people tblnk of vhen they .eet the expression . , , 
ATC servlees. Thi. group 18, as a1ready aent10nedt 
divided ~n are., rapproach and .erodro~control and bas 

, , 
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aeeording to Annex 11,3.3.1 a dut Y to receive infor-
, w f 

mation from ~ ~bout their movements, speed and 

direction, ~ .. ~~ thl~ background determine PQaitions. 
Besides this, ~t has an obligation to give e~arance 
and information in or der to avoid collisions and at 
the same time maintain an orderly rlow of tra ic~ 

whlle co-ordlnating clearances with ether ATC units. 
Instructiops an~ information eoneerning obstacles on 
the runways" do 'additl~nally fall within the respon
Sibl1itie~of this ~roup. 

Due tb instructions to\pilots to maintain specifie 
altitudes and speed for example, this part of the ... 
service has an active character. 

The role of ATC "proper" May be dlvided into the 
aspects of eompulsory or non-compulsory information 
and instructions. This distinction is of importance, 
iqter alia in regard to discussion as te whether thêre 
should be governmental liability for ATC services. 

The Flight Information Serxiee's function is, 
according to Annex 11,2.6.1, to < pr,ovide flight infor
mation service and alerting service. The provisions ~ 

">, 

relatlng to the FIS are to be found in the same Annex, , 
Chapter 4. - Chapter 4.2, le divided luta wo parte i.e. 
In8:t~ent Fllgb:t Rules (lm) and Viauâl' Plight Rules (VFR) .. 

Ite purpose ia 'to l'ronde inter ali8 the f'ollowittg-t 
\~. Signifieant meteor~logie~l information, 

1 
2. Information on changes-in the serviceability 

of navigational aids, and 
3. Information on the oondition of aerodromes and 

evantual changes there. 
-

This information is rendered both to IFR and VFR 
'fl1ghts. In regard t. IFR flights, the following 
additional information is given: 1 \ 

"~ , 
,,1. Weather lorecasta and conditions at the act~l 

airports, 
2. Col~islon hasards to aireratt outs1de control 

areas, and 
3. Sa •• part1cular information to t11ghts over 

LI 

ocJtaD areas. 
~J ,: t 

" 
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This group is somewhat mor~ distant from~the 
direct managemeQt ( guidance ) of trarfic. The differ
ence is howeve~ rather small, mainly due ta the fact 
that information rendered by the FIS May be of 
equal importance, for the safety of flight as that 
proVtdéd by ATC "proper". 

The Air Traffic Advisory Serv~R:!! ls a temporary ~ . 
service, pending' the establish~ent of ATC "proper". It 
ia meant to provide qlore. accurate informat-ion conc.erning 
collision, dangers -than is g!ven by FIS. (36) The 
position of t~is servie~ is some place between the ATC 
"proper" and Jhe FI::>. 

The 't4lerting Service i5 performed by the FIS. (37) 

In regard to the alerting service, it obviously 
almost never causes the initial damage or emergency. 
It enters the~arena first after the emergeney situa~ion , 
has arisen, and will consequently only be liable for 
possible increase in the emergency or escalatlon of . ' '; 
the damages due to i ts fault., , , ('~~ 

The Meteorologieal Services (,3.8) are sometlme~
per~ormed who~ly by a weather bureau, at the Aerodrome, 
or in the loeallty, and sometimes jointly by a weather 
bureau and th~ agency. The weather bureau May be a 
section of the agency or it can be(an indepdndent 

\ 

'private or governmental body. 
Meteorologieal information May be rendered direct-

" , 
ly from the weather bUFeau ( fo~ ex~l~ by a constant-
ly transmitting FM 'radio vhich pilot~ 11sten. to ), 
transmltted via the ATC'unit, or~even collected by ~be 

traffic eontrollers and co~unicated ta the pilot ( fo~ 
ex~ple the reading of a barometer ). The.variety is 
consequently great. 

As rlights ~eY- llepend811t to à hlgh à.egree ;on 

weather conditions, meteorologieal tnformatlon plays a 
~r role 'ln aviat ion. 0 , 

Tbe' S'arch 'and Reacu! S\rvic" tor avlatio\ bec .. , 
establish.d in 1~9 in Norva,. Th. eo-o~dl~ation oro 
thls servic, ~s par\17 perrormad b,y the ATC vhieh, 

.because ,ot Its communication .qulp~nt 1s ~!l:l r1t~~ 

.'- ,.." 

. " -. 

. , 

... 

, ' 

~, ' 

'ft ~ 

~ 
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the task.' Thls function ls, to a large extent qulte 

dlfferent from the other funotlons exerclsed ~ the 
agencies. (39) \ ' . ' 

The Alrport 'Facility Service sueh as mal~nance " 

of runvays, snow 1 removal and provision of fire-fighting" 
equipmént are in prlnclple ah alrport functlon albeit 

-l'or example t);le snow removlng procedure ls I)~eessarily 
_r~ / 

SUp6FVi$ed by t~e ATe agency ( usually the/aerodrome 
, 

control tover ). 1 

The Navigéltional Fac 111t.1es on the gl"'ound such as 
radio transmltters,_ llghting systems, "lrjstrument land
il'lg systems, anq radars - aIl e~,sentla:vi façtors in 

aviation - are still another group fal1.ing within the 
• 

concept of ATC services. Kostly, ~his equlpment is 
automatlc or seml-automatle ~n renderlng aceurate 

. information to aircraft/pl1bts. 
Highly advanced technleaL, devices are being empIoy

ed in civil ( and for that matter mllitary ) avia~ion. 
This equipmen.t: ]las taken over mueh of the manual vork 

earlier done br pilots and ATC controllers. Most 
seheduled aireraft are, for exampIe, equipped with .. 
transponde,rs vhich resp.ond automatically to control 
tover radar. The stgnal beamed out by the transponder 

is so technically a~vanced, that it ,iden~f"ieS the air-'i 
eraft, and informs of' i ts aetual .and cha ing altitu~?s 
and positions. (4.0)' . 

Expected fut~e innovatl~ns 'in this f"ield ~ll be 
developments such as collisiQn avo14anc~ s~sta.s (~1) 

, ' 
and sa~el1ite systems with thé purpose or ef(eeting 

and serving the _ traffic.' (1t2~ A gloèa;Lsystell should 
ln thls regard be the objective. (4.3) 

Finally the YarioUs flight rules ought to be refer-. 

r\d to - the IFR and, VFR .. cf. above. As tbe1r names 
indic~te,~ànd as vas deseribed above, the ATC-s dut y . . 
to lnfor;. l~Ja()re extens1ve coneernlng IFR f11Cht.,~ 
VFR fllgbts are,to a large extent, se~! regulated"b,r, 
for.instance " see and avoid " proeed~es. (~) 

-
.. 

, . q 
t 

, \ _ ... ~ ~ .. "''''~ 4.>~ !, .;. c,. 
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·The kind of damage whi(:h may arise as a resu~t 

negl.ig~nce, other Ct-ongt"ul acts or equi,pment 
.t"ailures on the part of ATC services mat,' ,in 1 general, 
be dlv1.ded into"two troups: 1. to P!~sons, _ ' 
2. t~ obJècts (moveables.llm.nioveables). 

• 

Firstly, in regard ta persen), they may be in-

, side oro' outside the al~a.ft. ~ose inside an air- r--
---") eraft will normally -be ei ther among the crev or the 

passengers, while ,~erl~ns outslde the aircraft May 

be everyone on th&'eat,th's surface (-the thlrd 
persons on the sur:face group). ---...... 

Injuries to persans May vary from ph,slcal'and 
psychie (including nolse) tç delays caused by the 
agencles. 

ls regards damages ta objeet~, tpe variety 18 

greater - every object in the airspace or on the 
surface of the earth may be subjee.t~ to Impairment. 
The obj ect can De s.n alrcraft, Ô'~~oditles in ah 
airc~a:ft, bu11dings or animaIs etc., and the 
damage May consist of complete o-r relative destruc
tion or even Just delays. 

The damages ma)'" be sù:ffeieSi. by ovners 0.1" the 
Obje,cts t persQns· v1 th one or another ld.nd' ipf' se-

.' ""'-. 
l .... '., curity rights in them (a lIlanufacturer wl\o:-has for 

examp1e sold an a1rcraft according ~o a c9Ôd.1tlonal .. 
..sale at:T~ement)t' parsons vith a contract for latar . 

c , , 

use' ot" the oblect (provlded"'that such an agreement gives 

rise "to an a.'~t1.on for com:p~DS8ItiOh "under the appl1ca1t>~e dom
e..t~ ~) .and: persona lett, uneaployed af'tervards 
and so on .. • 

F1. nally , insuranc.- comrianies whlch have insured 
the persons or objects v1.l1 of"tan be lnter'.sted 1.n 
recovering what ~b.,., ln accordance vith insurane. 
pollelas, had _ to pay to the. v1.ctl... As JBaIl1,-~t" 

the persons who .1gbt be IDVo1yed. and. &fi 8'Yen ~-~:'~~:;:r 
- . 

bigher percentage OOr the objecta are 1nsured, . -
1nsUrance coapani •• are,.L1Jl tact, the group vith 

"-

the ·tD«~~,~ ;~::ut,1D. ~. àuDJect .atter,,'._~; L~ ;l,,~j 
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of' ATC 11.ability. 

6'.4 Del:1mitation." 

9,41 l'he pilot' § respons1b111ty. 

The relation between the pilot and ATC agencies 

poses ?i:fficult and ambiguous problems. The pilot ~s 
respoQl.ibl11ty i5 a subject matter lying outside the 
scope of this study. It is, hovever, appropriate 

- to say a fev vords about the' delimitation, mainly 
because the j'uridprudence - especially in' the 

United States of America - has demonstrated the com-,.. 
p1exity involved in draving the l'ine between ATC 

units and pilots 1~abl11ty, It mtist, in this 
connection, be added that i,t ls in Most cases not 
the pilot but the owner/operator of the aircraft, . . 
who due to the master - servant rule, viII be liable. 

" -
In the present context we will consider the posi "tian 

of the oilot as includin~ the owner/op~rator of an 

aircraft ... 
According ta Annex 2,2.2.4, the "pilot -1n command" 

• has "final authori ty as to the disposition o-r the 
\-

aireraft while he is in command". The Norvegian 
Rules gf' the air are a direct translation of the 
provisions in Annex 2. (4-5> 

The provision vesting the" authorlty as to t~e 
disposition of' the a1rcra:ft" in the aircraft 
commander tends to create the conception ttfat the ,,~ 

ATC services on1y are intended as advisory f'or air 
traffic and that, in tact, it i8 the pilot who Is 
soverelgn in regard to the performance or a ri1ght. 

, 
Annex 2,3.5.2 does, however, cont.in a proTls1on 

exp~esslng that deYi.tion from a "llight plan" aay 
only be .ade wheri ·,request :for chang. has been made 

" ,1 

.!Il!! clearance obtatned fro. the appropriate- MC ~ 

uni t. The Jorw.ctan Rules of the Air (lt6) are alaoat 
ldentlcally word.d, axc.pt that alrcra1't co_and.ra, 
according t~ the pro'Ylàion, MU. ()lplig!!l to coap17 ) 

vithgall. clearances frOID ATC" _ ('+7), proyl~ed th. 

.. , ~ 
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alreraft Is within "controlled airspace". 

This provision places a direct obligation upon 

pilots. There is consequently a collision between 

the norms in Chapters 2 and 3 when tl;le trafflc ls 

within "controlled alrspace". The major part or 

air traffic 'in Norway is in fact performed wlthin 

thes e areas. 
The competence to issue Rules ot' the ~ir i8, 

as mentioned in 0.21, delegated to the "lut'tfarts

direktorat". (4-8) 

Whlch norm is to be glven priorlty Is doubtrul. 
c 

Arguments 't'or both solutions can be made. F;rstly, 

. , 

pro a dut Y to obey: 1. "Luf't:far,tsinnstl111ng" 

P.275 provides: The air tra:f:flc control services 
have the c,ompetence to issue instructions whlch the 

pilots are obllged to t'ollow when they are wlthin 

"controlled airspace, while their instructions 

generally have the character of advice". The 

existence of the dut Y ls repeated once agaln a 

little later. 2. To :further emphasize the com-

pulsory aspect, L §188 makes it an o!fense not ~o comply " J 
\ii th "compulsory instructions lt

• 

Against this solution is the fact that the 

Norweglan Rules of the .Air represent "a deviation fro. 
t, 

the provia1.ons or the Annexes whien indicate tflat 
, ~ 

primary responsibility is veste"- in the pilot. If 

~ , this is true, however, Norway had, accordlng ta 

Articl.e 38 of the Chicago Convention a dut y to make 

a reserY'ation to the Annëxes, and i1' th~servatloD 

ls not lIlade, Norway i~ legally bound to cOlllplf 0 

with the complete Annex. (lt9~ But in opposition 

to the Just Ilentioned reasoning, lt lDay be argued 

that i~ 18 uncertain and d1sputed whether the pro

visions in the tecbnical .Annexes are ooly reco_en
dations or directlf blndlng on the High Contractlng 
Parties. (5'0) 

These Ar. onl,. a tev argUlDents. The solut1.on 

Is presUJlably tb.t a dut Y to obey exista w1thiD 
",controlled airspaceltt'" Due to the 1"act that the 

ATC 1a 1n posse •• ion or .ost of the t11,ht data, 
and consequently 1a more COllpet.nt 'thu the ,'lo-t 

,/ 

- ~ ~ l 
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to decide whichare the ~atest steps to take in each 
case, the author is of the opinion that such a so
lution would also be the Most favourable de lege 
rerenda. It ought to be obvious for example that 
pilots holding over big airports are obliged to 

, comply in order to avoid collisions ~d confusion. 
Other s&lutions would be unrealistic. 

The provision c'oncerning "primary responslbll1ty· 
was orlginally borrowed trom Maritime law, and 15 
today outdated. In a couple of geographical areas 
this has been reallzed. The convention establlshlng 
Eurocontrol does, for example, ln Article 18 clearly 
express the compulsory character. Slmilar FAA 
provisions are also operative. (51) 

0.42 "Operational Control". 

This is something dlfferent from AïC services. 
It 15 not performed by governmental bodies but by 

the airlines themselves. No complete unlversal~~y 
exists vith regard to how~ "Operational Control" and 
ATC services are to be separated. 

"Operational Control" i5 regulated by ADnex 6 
whidn makes it compulsory for an alrcraft operator 
to c~eate an organization to supervise and render 
assis~nce to flight operations. (52) The method 
of supJrvlsion ls subject to approval of the State 
where the aircraft is registered. 

The kind of servi"ces rendered by the "Fllght 
Operation Office" (l.e. "Operational Control"), 
varies both ln regard"to time and sUbJect matter. 
Concernlng the tlae aspect"- the information la 
glven both before and during a flight, in the 
latter case through,radio contact. (53) 

The subJect matter of the information _., be 

navigatlona1 and aeteoro1ogical d,.ta, notices as 
te the tlig~t plan, or i:ntoraation as to alterna
tive aerodroaes etc • 

The liDk betveen tha ATC .arYle. and "Op.ratio

nal Control" la cIo •• IIIld, in 80118 instance., 1. ~ 

} , ... 
- _'tlt "1 
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they overlap. Although ICAO regulations ar,e relativel,. 
precise and leave It to the state of reglstry to 
datermine the dellmitatlon, there Is a tendency in 
practlce to glve the airline body more extensive 
povers, such as to command a pilot to alter his 
route during rllght - a power whlch according to 
ADDex 2 (5~) Is vested ln the ATC. (55) 

As has been descrlbed, the ATC and the "Fllght 
<Dperatlon Orfice" are tvo separate but closely inter
related and even overlapplng bodIes. The question ot 
the 11ablllty of the operational control provided by ~ 
airlines themselves lies outside thls study. 

O.~3 Instructions from the Airport Manager. 

Originally a~r trafflc on and above an aerodrome 
vas controlled by the airport manager. Nowadays, 
hovever, It 15 rather seldom that the airport manager 
performs any Ql the lunctions usually known as ATC 
services. ,Thel legal questions arlsing if he, in 
certain instances, performs parts of the service viII 
consequently be left outside thls examlnatlon. 

0.44 Jurisdlctlon. 
v 

A swdt against the Norvegian government alleglng , 
that the Norveglan ATC servlce has ca.sed damage must 
eventually he brought belore a court ln Norvay uDless 
the government consents to a forelgn Jurisdletion in 
the specifie case. These forum probleas viII not be 
further mentioned, except ln the section on unifi-
cation. 0 

0.45 Independent agents • 

In recard to NorvAJ't it ia of no praetical va1ù. 
to dlscusa the.e 11abil1t7 quest1ons. This la due to 

,the tact that th~ goyernment, ln no ca.e, bas entered 

, ' .. , 
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into con tracts for performance of the service vith 
agents • 

o.~ Manufacturer's liabil1ty, 

As the àmount of automation in 4TC services has 
increased vastly during recent decades, problems as 
to manufacturerls liability have become more practical. 
Computers and rad~rs _ay, for example, fail from time 
to time and defieient construction mat be the actual 
cause of the damage resulting. The liability questions 
which May arise in this context will not be dealt with 
in the present study. 

. ~ '. . ~~ ." 
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1. The develoRment of governmental liability. 

1.1 The Immunity doctrine and Jurlsprudential evolution. 

The principle o~ general and absolute non-liability 
of the state ovlng to its supreme authority prev~iled 
for a long t1me in Norvegian lave According to the 
doctrine, the overnment vas not liable for damage 
caused by itse t or its servants. Dur1nl the latter 
part of the la t century, hovever, some Jurlsts began 
ta argue that e eptlans irom the doctrine had to be 
made. (56) Opposi ion to the doctrine trom this nev 
school oi thought ant that some people began to sue 
the government to see whether the immunity doctrine 
vas still valide 

The first important court decision in this context 
came in 1913 - in the so-called "Fyrlyktdom" (the Light
house decislorr) (57), vhere the government vas exoner
ated from liability. The rationale vas that the 
operation of lighthouses was consldered as merely a 
"service-contribution" to the shippina industry in 
that no fees vere paid for the use of them~ Besides 
the government had varned aga~nst blind reliance upon 

.' , 
these services. (cf. 2.21 belov.) 

The question of governmental liability vas once 
again brought beiore the Supreme Court in ,1925, vith 
identical result as in 1913. (58) The rationale vas, 
however, different thls time. The court aaid that 
neither did any lav positlvely state 11abl11ty nor 
vas the clalm ~ounded in genera! princlples or lave 
The latter are under Norveclan lav soaeti ••• recog
nized as· a source oC legal noras, especially vhen ~h. 
result vould oth.rvise be consid.red unreaaonable. 

" Bormally, hovever, it ia required that a legal nona be " 
vritten and that It be 8.tablish$d through the lecl.
lative procedure. laid dovn b7 ~be Constitution.ot 181~ 
as uende4 •. 

Tbe lo •• rna_nt va. aqutttecl" ln a ca._ in 1932. {59) 
'l'he rat:1onale bove.er va. that no necl:1gence had hea 
provec1. The, 8upr~e Court <Ud, :1n tbJ.. c ... , .tut on . 

f ..• ';. 
, , 

. , 
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a nev 1ine, in that, in principle, it did not exclude 
governmental liability in cas~s or negligence. 

Then in another case or the same year, the govern~ 
ment vas tleld liable. (60) The case related to an ... 

omission -by the Department of Agriculture-in collect
ing a watercours~ 1'ee. The rationale vas that the 
government had not issued as detalled provisions as 
desirable to ensure that the employees 'did what was 

·necessary - in other vords a so-called "erganizational 
fault" • (cf. 3.2 balov.) 

Three years later the government was once again 
exonerated rrom llability in the "Jan-Kazen decision" 
(61) - this time because the person vho suffered the 

\ damage did nothing to preven~ the economic loss vhlch 
"" l he vas in a position to do. One May however be care1'ul 

in drawing the conclusion f~om this case that the 
Supreme Court at this stage had, in principle, recog
n~zed governmental liability. 

Quite a fev years elapsed unti1 the next important 
decislon in 1952. (62) The rationale vas hovever soae
vhat special - bailment considerations, vith analogy 
trom an old lav or 1687. (63) A1beit the reasons vere 
concretely stated, the premises give the impression 

• that a genera! governmen~al 11abllity had, at thls 
stage, e.erged. The Supre •• Court did still make a 
reservation against letting the decl~lon get a general 
meanlng. The CQurt a1so stated that the simllar case 
or 1925 vas not al precedent. 

L.ter on the principle of governmental 11abl1ity 
vas tully recognlzed. Many declsiona - tor example~ 
coneerning the condition or roads - haye aade thi • 

t clear. 
It vas, hovever, doubt~ until rev' yeara ago vhether 

J 
the governaent vould he li.ble ~or daaage caused b.1 
governaentalgenc1es in the so-called .. ser-yice-croup" , 
which 1n~.r alia coapr1s.s the operation ot 11ghtbousel, 
th. co.sta! pilota, ~C serYic •• and s~lar service 
runct1ons. 

rirstlT in re,ar4 to coastal pilota, .. iD lfoJIWq 
are. all -.p107ecl .". tbe lo .... rnaental coa.ta! pilota 

• 
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service, the 'Prince Charles deci$ion" (64) stated that 
although an obligation to use pilots is imposed on ships, 
no governmental liability exists where the pilots aet 
negligently during the performance of their functions. 
The rationale lies in that the pilots - in relation to 
the government - function independently on board the 
ship. j 

Concerning the lighthouse service, the commit tee 
which made the recommendation as to a new law in 
regard to governmental liability, presumed that the 
earlier mentioned 'tFyrIYktdom" ( lighthouse-decislon ) 
(65) was not, any more, legally valld and subsequently 
that state liability exists in these cases. (66) A case 
regarding the question has recentIy been decided by the 
~upreme Court, with the result that the government vas not 
found liable. The rationale was, partly, that the ship 
was at fauIt, and partIy that the faults whlch make the 
the government liable must manifest themseives as 
important deviations from the d~gree of safety which the 
service purports to provide. The degree of deviation 
which vas present was not considereà grave enough to con
s~itute governmental liability. (67) 

The ATe services a~ also considered as belonging w 

to this group of state activities. The Norwegian 
Jurispruden~e as to ATC is 11mlted to one- cas~ - the 
"Hommelv1k deci,lon". (68) As no negligence on the part 
of the air tfa~~ic controller waS round, the court did 
consequently not discuss the subJect matter ot govern
mental liabili ty and thus no conc lu'sion May be dravn 
from the case. 

The concept ot Immunity has also ln other states in 
If' 

Europe been gradually outdated. The United Kingdom 
enacted a lav to abolish 1t in 1~1. (69) In France ther 
bagan to .&k. exceptions rro. the soveraign iauwnity~~ 
th. co .. enc •• nt ot thé 20th century. (70) So •• lia1ts 
do, hovever, still exist. (11) 

1.2 rh. la. or Jupe 19th 1962, 

A Korvec1AD co~tt,e v1th th. _an4at. to .x.-1o. 
wh.tb.r the 11ab111t7 or t~ coy,rua.nt and th. ~-

.-
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9' 
cipalities ought to be regulated by rormal legislation 
vas established in 1951. The committe presented its 
recommendation in 1958. (72) One year afterwards a nev 
committee vas appointed, this time ~lth the mandate to 
examine the question or employer's liability and 
additionally the technical desirability of making a 
joint lav for governmental, mun~cipal and employet's 
liability. 

The result was a nev lav of June 19th 1969, and its 
second chapter contains common rules for the three Just 
mentioned areas. (73) §2-1: 

1. The employer is liable ~or damages caused vith 
inte~ or negligently:by an ~mployee during the 
scope of his employment, having regard to whether 
the reasonable demand to the service of the 
person who surfered the damage has been neglect
ed. The liability does not Include damage 
caused vhen the employee acted beyond vhat is 
recsonably regarded as being wlthin the scope 
of his employment, havlng regard to the kind of .. , 

the actlvity or the field, and the character of 
the vork or the ass1gnment. 

2. Employer is to be understood as ~he government, 
municlpalitles and anyone\else w~o, within o~ 
outside any commercial aetlvlty, employs other 
persons. 

The lav in principle applies to all publie activit1es 
- including the ATC service and other service tunètions • 

• This vas a1so presuppqsed by the committee. The 
Department or Justice d1d, by not proposing any pro
vision as to exoneration from-liab1li~7 in case or ATC 
negligence, partly agreaL The Depart •• nt dld hovever 
stat~ that there ~ught to be a relatively vide oppor
tunit, to reduce the amount ot co~ensation in th1. 
special fleld, and based its ~gum,.ta on the oppor-

~ 

tunity to take out insuranc., ~ns~ance practice and 
the rather incidental ad~antace tor,the Yictl. or the 
insurer it there ahould be a right ot c08penaation 

'a,ainst ~he governmènt.(7~) ') 

~he question va. not at all discu ••• d in the 

L 
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"Stortingtt'{Parliament) vhen the lav vas passed. (75) 

~'~: What bappened ..,hen the nev law vas passed vas 
IJ 

therefore that the Parliament accepted that the 
government be generally liable for damage caused 
negligently or intentionally. As a quid pro'quo, hov
ever, provisions making it possible to reduce the 
compensation vlthin the service group or when the 
economic burden vould be too heavy, vere included in 
the nev law. 

... -r!" 

The liability established by the law of 1969 i~ 
,confined to damage caused by negligent 'or intentional 

.F'j acts or omissions. (76) Concerning );he .ttecânical 
failures" not covered by the law of' 1969 the basls will 
eventually be' strict liability. That is when no 
human negligence ~.theld to have caused the technical 
faui t. As descri bed in 0'.1, the Norwegian law of' torts 
has to a vide extent established absolute liabillty in 
cases of techn.1cal failures. Whether the sqe. ,applles .. 
to ATe services, will be discussed in 3.3 belo~. As no ... \ 

written leglslation states strict llablilty in this 
area~the courts must eventually found such liabillty 
on g~ral prlnciples of lave 

That however would not be a nev phenomenon in the 
Norweglan law of torts, the greater part of ~hich has 

. -
never been in the form of vritten legislation. Only 
in recent years ( cf. E. ) formaI lavs have e~erged in 
thls fleld~ At present, the task of codtfying this 
segment ot .. ,\the law 15 belng undertaken. ~ __ J'l 

( 
( 

2. Liabllity for negligence. 
\ 

g, 

Threè foundations for liabll1ty are practieally 
possible ln Norvay in regard to ATC ,services: 

1. For negligent aets or omissions by employees, 
2. for "organizatlonal taults" - 1.e. cases wbere 

a 

the sarvl.ce bas bean organized Inadequately, and 
.r 

3. f"or teehnical fal1ures. ,;;:.0 '''' J..). 

~'~~L!abl1it7 in regard to ·organizatlona1 rault.· ls . 
akln tD a gan.raI neglic.ne. l1abl1ity_ -~he ~~t~.renc. 

Is, bov,yer, that no ainel- Indl~~dual ~-be b~e4 

tor. havlng cau.ect the " •• .,.. ID8t~a4t 1t 1. the 

o 
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governmental bodies whi'ch have the function of 
organizing the service whlch m~.~e.held liable. 

Failures ~ technical equl~t wll1 be dealt 
with in 3.3 et seq. The prft>îem to he discussed' 
with regard to this group lS whether an absolute 
liability 15 in existence ln No~way. Only the 
problems arislng ~n regard to 1 will be dealt 
with in this chapter. But mà~y ot' the arguments' 
and viewpoints mentioned ln tfiis chapter will apply 

l 

mutatis mutandis to the two other que~tlons. 

2.1 Hoy the question will emerge in practice. 

It 15 suttable to begln with a description of 
the context in,which questions May emerge: 

1. The P-erson\ who suff~red ,'the/\\amage m .. y be 
\ , 

under a contractual relationship vltn the car~ier 
(passenger and cargo), and takes action against the 
ATC becauSe his clalm against the carrier has t~led , .. 

. . 

because of the technlcal provisions of the Warsaw 1 

.' , 

--

Conventl~n. ~ 

2. 'The victim may sue the government 1nitially 
beç:(luse the damage he has sui'fered is higher than 
the limits in L. §138. (Warsaw art. 22) 

3. The v1ctim may 'take--action against the 
state di~eetly. This is rather Impractlcal because 
of" L. §136 (Warsav art. 20). ' 

4. The carrier's or aircrart OP~4tor'S 1nsurer 
takes action against the governme~t after having 
pa~~ compensation. The reason might be, for example, 

'" that the ATC contributed to the damage. 
o • 

5.' A third person on the "urfaee _ay sue the ATe. 
'" " 1 6. The Insurers who hav~ èo.pensated the victi.s 

- • 1 ~ ( "'1 

aceord1ng to lnd1 vidual insuranee contracta., r).le • 
, 1 

s~J:.t against the ~t.ate. '--
1. ~ersons vith security right~ in the alrcr&rt 

o 

Dl~alte açtlon. '( -
, ~iS 11st, whil. It eould have be.ft .. de .ore 

detall.ed, ,Iiv" 'a ,en'eral apprecl_t1on '(jt the- raqe 
" 

, 

• 
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of circumstances in which questions May arise. 

2,2 The arguments. 

Traditionally the reparation and prevention 
• j • 

arguments have b~en considered as the main reasons 
1 

for having a tort sy~tem whereunder the tortfeasor, , ) 

is obliged to compen~ate the person who suffered . 
\. - ~~) . 

the damage. Accordlng to the reparatlon argument, 
a transfer of the 10ss is regarded as belng more 
favourable than if the incurred damage remalned un
covered for the victim whCJt, 'innocently has been placéd 
in the situation. (77) ,This argument has Its obvious 

1 

defiçlencies. For ex~ple the victim may be in a 
much more advantageous economic position t~' par for 
the'loss than the tortfeasor. The argument is still 

~~\ 
employed as one of the basic reasons fo~,preserving 
the present system. '~J" ~ 

In regard to the prevention aspect, thls argument 
has been strongly crlt~cised because, inber alia, 
of the complexity of quantifying it. (78) The author 
i5 of the opinion ,that its importance 15 relatively 
minore Firstly, it ls doubtful whether employees 
have thoughts of an eventual 11'abl1ity ln thelr mlnds. 
They are, more presumably, mostly motivated by the 
fear of causlng injuries, de~ths etc., and by the 
consequent "soclal reactlons" (fear of loosing human 
and professional respect). And secondly, vnén the 
ATC service ls establlshed and organized, the Stat~ 
ls Presumably more motlvated by'creating a servlce 
with 11igh standards and ln that vay pùrsulng safety 
objectives, than merely by prospects of l1abillty. 

A major argument against governmental l1ability 
for A'J:.-.nlnl~g.nee, negllgence durlng operatlon"&f",~ 
lighthouses (19), negllgence by coast&! pilots etc. 
has been tKat the .functlons a~e purely • servie, 
prov1ded by\the goyernment to the uaers, and con
s.que~tlr tP.~t liab~11t1~would be unraasonable. 
A part or the argument la that no charge la cQllected 

~ 
for the ~r the ;~rYlc •• 
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.. 
T~~ operation of the air trarric control service 

is in principle astate function. This fol1ows pri-
t 

marily from the dutles laid ?pon the State by Article 
28 ln the Chlcago Convention. When the ATC service 
is performed by a non-state agency, this i5 done 
through delegation of the f~ctions of the govern
'~nt. (BOr, 

A Royal Decree of 1961 makes provision as to ' 
aviation'charges. (81) The flLuftrartsdirektorat" ~ 

15 there given povers to impose ATC fees, includlng 
charges for the use ot nav\gatlonal-aids< out~ide 
aerodromes. The povers have not been used up· to th1s 
date, but will be within a couple of years. Other . . 
fees are, however, collected - landing tees, p~~ing 
fees and' passenger fees for :example. 

Although no 'ATC tees ~re formally imposed, it 15 

clear that these other -rées are intended to cover 
also parts or total ATC e~enses. In essence, the 
other fees indirectly cover the expenses in question. 

1 

To say that the service is gratuitous voul~ consequent-
ly be incorrect. The gr~~~er,part of the service
argument's foundation h~ &&en proven non-va1id by 

.. ~ ,,' 

these considerations. ) 
No statement or provision as to the financial 

objectives of the government in regard to these ser
vices has been issued. That it ls not ror profit is 
obvious. • break-even policy sho~d therefore he 
the most presumable objective. 

The tact that no profit moti~e exista do es not 
in principle indlcate any exceptl~nal position in th~ 
law or torts. (82) (The eçonemic position of the tort-

~ 

feasor will, however, clearly be' of ~ortance -.obOth 
ln regard to the principle and amount or compensatlon. 

.. . 
There are stronger reasons for governmnetal 11abl11ty 
in cases where the actlvity 18 of a buslness-11ke 
nature than vh8~e 11ttle or no r.venue· 1~ the r.ault. 

The N0:J;lieglan cIvil aviation budget 'th.re la no 
specifie AT~budget in Norw~) ~cl~dinc the exp.na •• 
tor the ATC ser~ic.a, aeen as a whole, .hova tbat thera .. 

. , 
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is relatively sma11 def1cit (108 'illion kroner -
99 million kroner). (83) The figures however only 
relate to operatiorial expenses/revenues. The picture 
might be much more unfavourable if a large acc~dent, 
with consequent great damages, occured. (84) 

" A much older argument ls the so-called ttguarantee 
ar)iUment" d:iscussed ln the "Fyrlyktdom" mentioned 
above in 1.1. The quintessence of this argument is 
that the government, Oy charging fees for the,use of 
a service, guarantees that the operation is perforcmed 
without any faults and that it undertakes to pay for 

~ , 

any damages if a fault shouId occur. 
Although an indirect fee ls charged ,(cf. above),thë"", 

o 

argument is obviously outdated. It vas also rejected 
in the "FyrlYktdomtt

• (85) 

An argument which has been raised in connection 
vith liability 'for the operation of lighthouses 

ls that, because the advantages to the shipping ~ 
industry fully of,set the disadvantages caused by 

negligence, there ought to be no governmental 11a
bility. (86) The argument, is in other vords that 
users have to bear the costs of damage as an operating 
~. This reasoning may be transrerred to the field 

... 
of aviation. Its value does, of course, depend upon 
what is found reasona~le. 

The fear of the econom1c conseguences has been one 
of the main arguments aga1nst a governmental ATC lia
bility. It is easy to visualise an example of a 

-' coll:ision between two Jumbo-jets with several hundred 
passengers on board. The ~ompensational amounts might 
be of an immense magnitude ln such a case. (87) ~~

per1.ence has hovever shown that damages raraly teda 
to be of sucb dimensions. 

The government's poliey in·Norvay 15 not to taka 
out insurance for 1ts d1fferent activit:ies - the 

, , 

goverament ia selr-1nsured. The co.pensation would 
consequently have to be .et from taxea.and other 
sources ot :inco... What tnen 1s the .ost faTour.ble 
solut1onl 

1. goYerllllental ~iab111t1 .et rro. taxes etc. or 

. . , , 
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to let the users (airlines, passengers, 
persons' on the surfa~e.) pa7. for it 

" ( 

their Insurance or otherwlse? ,~. 
author wo~d prefer the former,' ;ostlY becau~ 

this solution, seen as a whole, means a less burden
some system, besides that it secures that the vietims 
be compensated, whieh they olten otherwise viII not -
due to the fact that Most people have insufficient 
assets and do not secure themselves by insurances. 

Existing or potential insurance is another factor 
to be considered. The airlines whieh eount'for the 
greater part of aviation are obliged to take out in
sura~ce against a specifie range of risks, vhile the 
contrary ls the case in regard to ànother group of 
risks. In the latter case hovever, practiee is never
theless to have insurance. If these polieies were 
also to eover .. 're negligenee, that would presumably, 
result in higher premiums, and besides that, air~in,s' 
damage statistlcs (whlch are the basis for ealeulating 
the premlums) would Inerease even though they vere not 
necessarily at fault. 

Another consideration in this context 'is that 
• 

liability should attacb to the pe~son, or body actually 
negl~gent, and not to others, although they are a part 
of the situatlon. The airlines should for instance not 
be required to pay for damage caused by the ATC 
services because they have taken out insurance cover
lng sueh damage. 

It should also be noted th'at lnsuranee prellJ.UIIs 
for general aviation airerart ace very hig4, and that 
an increase in premiums May vell result in even more 
owners than today not being able to p,q the high 

• 1 

amounts. 
llthough the passengers and shippers are covered 

by the Warsav, Rome(not ratified by Norvay), Guatemala 
Convent1ons(protocol) &b~ related 1n8tr~enta, these 
Conv~ntlons oontain liaits(for axamp1e Warsav artl.le 
22),., ilbove which existilll Insurances 'VOnld not coyer 
th. 4 ... ag.. Tb. polie!e.' vould ther.:tore "e .... ntual.ly 

have to be changed if a1rline inaur.ra shoul.cl"proY1de 

, , 

, 
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the damages instead of the government. To 
policies would however be an easy task. 

1 
cl/lange the 

Arguments that the operation of ATC services is a 
"hazardous actlvity", whlch should result in liability, 
are or no relevance. The case 19, of course, that ATC 
ls a serviee which reduces the danger. It might be 
argued that because of this decrease, no governmerital 
liability should be imposed. The fact is however that 

-
almost aIl goverrunental -actlv1 ties by defini tion are for 
'theebenefit of citizens. fhe argument should be con-
sidered to be of no value. (88) 

From the maritime an~logy ve get still another 
viewpoint. Traffic on the surface or the earth 
represents the normal condition whi!e people travel
ling on the sea should bear any resultlng damages the.
selves. It is ln other vords an assumptlon of risk 
argument. (89) 

This argument May have been of value in the early 
days of aYiation as Lord Mc Nair's statement indicates: 
"Danger is a rel,,~ive conception, and what might seem 
dangerous to one gêneration might Dot be so regarded b,y 

a later one tl • (90) .ssumption of risk considerations 
would net, ho •• ver, have rellevance to third persons on 
the surface who are generallt outsiders « except 
persans working on'runways ete.). 

A relatively nev concept in Norweglan and Scandl
navian doctrine and jurisprudence i8 the "objective 
self-risk" argument. The concept relates to~certain 
situations where the àamaged interest is or a distinct
ive nature, either because the abject or the persan 
vere especiall7 exposed ta damage ( vulnerable ) or 
because the interest vas particularly vulnerable. (91) 

If one or several ot these factors occur co.pensation 
mày be reJected or reduced. The approaeh 18 based on 
considerations ot Justice ( reasonab1enes8 ) - 1t i8 
consldered better that people who ovn especially 
valuable object.(ror ex.-plet secure themselves b7 
ins~rances than tbat the tortre.sors have to Pa7 h1gber 
amounts in comp.n.tation. 

·Object1.e s.lt-ris~ consideration • .ay b. or .ca-

. , 



• 

• 

( 
l • 

..,..- ~ - ---.- ---~~ -
30 

" . 
value in regard to ATC liability, especiaill" with 
regard to aircraft, other expensive objects or even ta 
persons of particular importance and value. 

A human aspect may be employed as weighing against 
government liability in that a relatively small fault 
rrom, ror example, an air traffic controller might 
cause a catastrophic accident vith subsequent mental 
detriment to him( guilt complexes ). 

The discretionary char acter of some of the ATC 
functions indicate an.identical solution (92) onlyas 
f'ar as discretion i5 used. The ([!:eater part of' the 
service i8 of a routine nature and without Any discret
ionary aspect. OnlY a relatively small percentage of the 
activity involves a diseretionary deeision. 

As discussed in O.~1 above, aireraft in "controlled 
airspace" are obliged to 'obey instructions given by the 
ATC. And in other instances, they are praetieally 
dependent upon the air traffie controller's advice/ 
instructions. This dut y further stresses that the 
government should be subject to liability. 

Shawcross and Beaumont build their approach on the 
existence of th1s duty. According to them, ,the employer 
of' air traffic controllJrs viII, under English lav, be 
liable for ~y damage caused by breach of the dut y 
imposed upon the controllers to take reasonable care.(93) 

Closel,. related to the "dut y-argument" i8 the 80-
1 

called "relianCEf-theory". The users or the service are 
in practice dependent upon the information/instructions 
~hey receive. Only in a fev ca'ses they are able to 
verity ac~uracy. The ATC has, ln other Yards, an 
authoritatlve position in relation ta the usera vho 
get a t'eeling of' securitl" vhich, wh en f'alse, lIay be 
detrimental to th8lll'. Several authors stress this pro 
argument. (9't-) 

The final argument to be mentioned is pn1form1tx, 
This ratianale i8, ln NarvA7, in gen .. al not glven 
much empbasis. .s aviation i8 an international tield, 
1t ahou1d De ~.k.n into account. Because the "Jority 
ot States are l1able for ATC negligenee(95), the 
arg~ent 18 pro liab111t7_ 

• , 
'] 
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2.3 The situation de lege lata. 

As stated several times already, there ls Itttle 
1 c 

doubt that the government ls Il able ln prlnclpl~ for 
ATC negllgence. Thls rollows from §2-1.1 of the law of 
June 19th 1969, whlch in general establlshes a culpa 
(negligence) l1ability. 

No jurisprudence of direct relevance can be found 
in Norway. An ATC case has only once been before the 
courts, hovever, vith the result that no culpa was 
proved. The court did consequently not discuss the 
prlnciples in question - cf. 1.1. 

As the liability is cl.ar, the battles before the 
, courts are presumed to be dealing vith the amount or 

compènsation to be paid to the victlms • 

• 

. , 

~ :!J '-_. 
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3. O~her found.tiens for liabllity. 

3.1 Survey • 

Besides liabil1ty for negligent aets, the government 
may be liable in tvo other instances. They are'J: 

1. Liability ror organizatlon or the ATC services. 
The quest10n viII, in this respect, be whether 
liability is conditioned upon that an employee 
havlng been negligent or ir it viII surCiee that 
the organ1zation or the serv1ees Is of too lov 
a quality. 

2. Liability t'or so-ealled"teehnleal faults". This 
problem relates to whether a strict liability 
for teehnleal faults exists or if evidenee of 
negligenee or eventually Inadequate organlzatlon 
has to be proved also in these cases. 

3.2 L1abi11ty ln regard to the organ1zation. 

The f'ollowing examlnation surve7s the lav de lege 
lata. The source of liabilitT of thls nature viII 
eventually have to be round in §2-1,1 and 2 in the 
Law on certain .spect~ of torts of June 19th 1969 (B.) 
- cr. 1.2 above. 

~:.;, 

3.21 Organizatlona1 auality. 

-
The expression "re,.onable de.and to the service" 

'(de krav 50. Med rimlighet kan still.s tl1 tJenpsten) 
ln E. §2-1 1ntenda to es~bl1sh governaental 11abil1t7 
also in cases Vhere the oause of' d_age la an orgal11-
zatlonal a~in1strativ8 sys~ •• of too lov a qual1t~, 

, 
i.e. vhen no h~ De,11'8DC8 dlrectly cau.e. the 
damage (96), but when ~or ex .. pl~ the Directorat. 
of CIY1l Aviation has 1 •• ued 1Dadequate provision. 
aa to the -.1ntenance o~ tecbnieal equip .. ot ..plOTed 
by the ATC. It la, in thl. Col'lft.eot1.on, IlOt r.'t.rred 
to th. ,.rao~ 11.bill ty Vblcb 18 t.poa*, upon the 
Dlrector or the D1 .... to~&t. ~ot' C1.11: .lyiat.tolli'"'(,.-' 

. . . 
-- ~~ 0 1 -~ ~'~~ ~:~~r~\".~ : _~ ~I~f ~~l-~~ - ~~./~ t~: ~,~t~ ,,:~,~ ~~- ~ /~ '~''r<~<,.,.~>.-:::;:, 
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'1 

or other persons in .~age~ial positions. The basis 
for liability 15 simply that the organization of 
a part of the service or administration (in a vide 
sense) i5 con5idered so Inadequate that the govern
ment should be and eventually is liable. 

The committee which~made the recommendation (97) 
.1 

did however presuppose that the courts should only 
establish liability in cases or an evident neglect 
of the requirements. Whether the courts viII follow 
this intention is another question. Opinions in 
preliminary works are, in Norvay, Just one of the 
Many legal sources the courts may employ in their 
function of trying legal disputes. 

From the foregoing discussion it May be assumed 
that liability may arise also vhen no negligent act 
by a person has been committed. • liabil1ty of th1s 
nature might be vlsualised where the ATC service has 
been un5atisfactorily built up, where the administra
tion's control routines are poor - in general in 
every instance where the service is insuftic1éntly 
organized. 

The analogous tlTirrana-case" is, ln thls connection, 
illustrative. (98) The plaintiff claimed that the 
supervision pertor.ed by the lighthouse service or 
the Coast Guard vas badly organized, that the control 
was deficient, and ~hat the system of alerting about 

-
extlnguished buoy lamps was of too lova quallty. The 
second court held that the organ1.a~ion vas somewhat 
insurtlcient, bUt not enough to create l1abillty. As 
the employee hovever vas proved ta have actednegli
gantIy the gov.rnaent lost the oase. The Supr ... 
Court dld, as ·,.entioned ,n', 1.1, re.cn the oppos! te 

deci.ion. Although ~was Dot expllcitely stated 
either b,y the Second nstanee Court nor b.Y the Supr ... 
Court, one aay drav t conclusion tram ,the prea1.e. 
that tbe governaent ln principl. i8 liable tor 
"organ1&~tlonal taults" • 

~b. ex~ple aa1 be transterred to tbe tield ot 
aviation. Tbe "Lutttartad1re.ktorat" aq tor exaaple 

... 

'II 
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not have organiaed a saCe supervision of the technical 
facilities or a varning system Cor deCeetive navi
gational.jaida •• 

The organizational pattern is, to a large ,%tent, 
dependent·ppon the appropriations made ~y the HStor
ting" (Parliament) (99) vhich has the budgetary pOvera. 

" 

Whether the "StortingH has eaployed reasonable con
siderations during their appropriations to the ATC 
services cannat be tried by Norvegian courts. (100) 

Governmental liability is consequently not.possible 
in this respect. (101) 

In contrast Is the question of hov the Cunds 
approprlated by the "Storting" have been adminlstered 

r 

by the "Lurtfartsdirektorat" or siml1ar governmental 
bodies. The problem of a reasonable and adequate 
organizational structure emerges ln this Cleid. The 
courts do, in this area, not intervene ln the "Stor
tlng 1 s"povers (prerogative). As mentioned above 

~ 

11abillty is, in principle, possible. It is, howevery 
presumed that the courts only will ~old the govern
ment liable in more extraordinary cases. 

~, The deflciency might bé that the instruction or 
'supervision has been negleeted. The courts aay Cor 
example hold that the "LuCtfartsdlrektorat" should 
have enjoined a Cactual routine by tor_al instructions. 

Another example could be the omission oC .&king 
s&rety precautions - tor ex .. ple non-installation 
of an e.ergency aggregate ta be e.ployed in cases 
vhen equipaent, due to pover tailure, ceaaes t9 
function. 

The considerations to be .ade by the courts _ust 
begin vlth the da.and aa to.vhat --7 reasonably be 

,required. The probl .. la ta deteraine vhat la pro
ress~nally reasonable, taking the available runda 
and co..,etence ot the bod7 ioto account • 

Tbe court. ahoul4, bovrier, show a certaln r_ 
I 

ticence in pre.entiDC opposltion to the viev. o~ the 
"Luttt'artadirektorat- wbich, att.r all, po •••••• ~ 
the exp.rt knovl.4ce. 

The Co-.1tt •• expre.sed tbe Y1ev that the c~. 
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only should state 11ability in cases or obvlous 
disregard of the proressional standards. (102) 

3,22 The selection and training of employees, 

The law im~ing liability will eventually be the 
same as in 3.21. 'The problem, in this context, ls 
similarly how the f~nds are actually administered. 

Firstly, in regard to selection of people, the 
methQd of chooslng the servants might be unsatls-
factory. An air tr&rfl,. controller 'is, for example,not ade
quately examinedfjr his physical and mfJ1tal oua:tLties. ftlese 
factors are of great importance ror a person working , • ....r. 
in the control tower at an Aerodrome. 

The case might also be that the general standards 
purporting to ensure that only persons with, a certain 
skill be employed in the ATC services, vere Inadequate 
in that they did not take into account aIl the abllities 
of relevance. 

It should be added that the system whereby the 

employees are educated for their jobs May be in
sufflcient. 

The actua1 decision as to 11ability must be based 
on the same factors as in 3.21 (~proresslonally 
reasonable" etc.) The government will presumably 
on1y be liable in cases or obvious disregard of its 
obligations, or when substantial Incompetence la 
proveiJ. 

4-

3.23 Continuing education. 
~ "-" 

" 

Due to the contlnuing developement ot aviation 
including new and better technlcal equlpment ln air
cr&rt &l\d on the g-round, there Is a special. de.and 
for continutng education in the f1eld or ATC cervic.li 
as there 18 ln other Cields wh.re new develop •• nts 
Ar. emerglng through new technology. Baploy •• s have 
to be professionally al.~ at every .oa.nt. 

The MLutttartadirektorat- has a dut y to organiae 

" 
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and take care of the continuing education of its 
servants. Whether It is dona during regular work or 
by special courses 15, as long as 1t, is done, irre
levant in this contexte 

Failures of the Directorate in pertorming this 
function ad~uately rnay, in prlnciple, result in 

• 1-

governmentai liabillty. Similar considerations as 
in 3.21 and 3.22 viII have to be applied by the courts 
and it must be remembered that exceptional circum
stances presumably are necessary. 

3.3 Liability for damage caused by failure of 
technicai egplpment. 

As the normal line goes from liability for negli
gent acts to a presumption of fault liabllity and 
finally to a strict liabillty (irrespectiv~ of any 
fault), one should believe that the middle sQjution 
(presumption of fault) vould have to be examined be
fore the latter one (absolute liability). T~e Nor
wegian law has, however, been reluetant to employ the 
presumpti~n of f~ult liability. A liability of this 
nature exists only in a few instances (ln cases where 
international conventions :tth presumptlon of fault 
liability have been ratified by Norw~), and it i8 not 
likely to emerge'in relation to ATC 11ability. The 
discusslo~ as to l1ability for techn1cal faults viII 
consequently be conflned to strict l1abl11ty, &Ibe1t 
a presumption of fauit liabl11ty May be advantageous 
ln Many areas including thls because ot Its more 
elastic character. 

The problem to be examined ls vhether the lovern
ment is absoIute17 11able for damage causad by tech-

~ 

nieal failures, or whether the l1ablIlty 18 ~ependent 
upon necligence or crganieational lnadequaey. In other 
vorda, la the' existence ot a technlcal r.ult &lane 
auftlcient to m&ka the governaent'11abIe? 

o 

Such a l1abll1ty cannot, as the case has been .. 0 

tar in the present study, be ba.ed on the Law of J'in. 
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19th 1969 (E.), whlch conclsely expresses that It 
only comprehends negligence liabillty. Llability 
must eventually be founded on unwritten norms on 
technical liability alreldy in existence in Norway, 
or on the general prlnclples of lav ~hlch again are 

-' , 
the foundation for present technical liability ln 
Norwegian Law. Application of the general prlnciples 

,of law dOês, in fact, Mean a consideration and 
levaluation of the various prots and con's. 

"The general unwrltten liability for hazardous 
(dangerous) activities cannot, because the ATC 
services reduce th~· danger, be applied dlrectly ta 
ArC services even though thls liabllity subsequent 
to ,the "Corn1ce-dec1s10n" ln 193"9 (103) (a 60rnice 
fell Ildown - kl11ed a man - no one could be blamed 
for n,~igence - the Supreme Court held the owner 
of the\~uilding 11able) Is not necessarily conditlonal 

t \. " . upon th8) existence of a dangerous act1vlty. At leas't 
in the ~ay these vords are used in everyday language. 
Whl1e referr1ng to the "Cornice-declsion'1 1t must be 
added that, because of its rigidity, it has been 
strongly critlzed. 

~ , 
Traditionally the existence of a hazardous actlvity 

or a dangerous element has been required before the 
courts would state strict liability. 

3.31 The situation in Norvegian lave 

Technical faults as a Ilab1Ity 'criterlon (104) 
emerged,in a Supreme Court decl~lon in 1916. (105) The 
case lnvolved an automob1~e vith a fault ln the steering 

< 

mechanism. The rationale vas that the use of an auto-
mobile created an extraordlnary risk ( remember the year 
vas 1916,~ vhlch vas held hazardous. It vas'deemed 

,'G 
reasonable that a person who caus,es danger or d .. ~e by 

employlng such instruments sho~d be liable\to the 
vlctlms. 

-:. 
The criterion bas since, through the jurisprudence, 

continually g~t a ~lder are. or application. 

Pallure of techn1cal equip_ent has been e.tablished. 
" 

. , 

, ", 

~ , 

- .... ~ 
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as a Ilbility crit~rion in the maritime field. (106) 

Similarly in regard to elevators. (107) The Supreme 

Court has, on several occasions, held that technical 

fau1ts on railways and streetcar lines are suffici~nt 

to make them liabie. (108) 

The existence of a special riskhas, ~n the greater 

proportion of these cases, been the rationale. Technieal 

faults without the existence of any special risk May, 

however, possibly be sufficient for a strict liability • 

The relation between tnese tvo l1ability roundations in , \ 

the Norweglan law of torts Is uncertain. (109) The 

following will cont.in sorne of the arguments pro et 

contra liability. 

3.32 The increase ln automation. 

The ATC service ( as mentioned in 0.23 ) employs a 

great deal of diff~rent technical equipment such as 

radios, lighting systems, instrumental landing systems, 

radars and eomputers, Just to mention some. The 

increase in the use of technieal equlpment means that 
.' 

more and more of the ATC funettons are taken away from 

the controllers. This trend avay from manual work and 

towards automation, m~ resuit lh an automatic dlrect-
, 1 

loni~ of the aireraft by comput ers in the foreseeable 

t:\l~~e. « _.. ~ 1 

~rsons who suffer the damage will,- due to the fact 

that governmental liability as a a;tain rule 1.,S depandant 

upon one of the two deseribed roundations ( negligance 

- organizational raults ) be in a worse positiQn vhen 
o ' 

automation increases. This is a result of the tact 

"that technical faults may occur vher. neither negligence 

nor organizational faults are present. 

The vict1m!s position in the law'of torts shou1d 

not be deterior*ted b.Y introduction of nev technical 

devices. Consequently the increase in auto.ation doea 

support absolute liabil1ty wh.re teçhnlcal ATC r.l1ure. -
cause aviation accidents. ("f:!1'b) 

. , 

, 

.. 
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3.33 The plalntlff'i problem ln provlng the cause. 

The plaintiff will presumably have diCCiculties in 

proving the cause. He is an outsider"normally without 

abl1'ity to understand much oC the highly advanced equlp-
~ ~ 

-::ment and the interaction b~tweetl!!;;he ATC and an air-

cra~t. 

A reference to the ratlonale behind articles ,17 - 20 

(§§ 133 - 136 of the Norwegian law of aviation) oC the 

Warsaw Conventi?n which cr~ated a presumptlon of fault 

liability is of interest in this connectlon. The 
.' 

rationale be)4pd these provisl~ns is identical to the 

one ln que~~ here: The carrier' is in a much better 

position concerning the evidence. In mo~t cases he is 

the only one who Is in possession oC it. ( It should 

be added that this argument is not the only one behind 

articles 17 - 20)~" 

The passengerlshipper - carrier relation is partly 
t 

analogous to the vlctim - ATC services relation. The 

argument does, however, only indl~~te a presumption oC 

f'ault liability Jor the ATC. 

titatlstics tell us that many aviatipn a~cidents 

remaln unexplalned and as'most aocidents occur during 

or in connection vlth take-oCf or landing procedures 

where ATC perhaps plays Its most important role, the 

• " T 

. ' 
, ri! 

ATC mlght hace caused, or contr:tbutea' i~c,ausiQg them .... ,.. ..•. \ 
\ /- Some technical devlces record the alrcraft move- , 

( J
I ments etc. (flight recorders) and others the communi

cation between the -ATC and the pilots. These devices, 
.. - .! < ~ 

May be 

It 

of' some help in est.àb~'1)Jhing the causation. ,,;:-a. 
.,. ""l~ ~ : .. 

ls of great Importâbce to the vlctlm that these, 

devlces, together vith the,other material, are studied 

by the accident investigators and be a~sslble as 

evldence in court as i5 the casa accord1ng ~ 

Norveg1an lave (111) 

3.34 Technlcal le,al advantages • 

An absolute ~abl11ty will have, legally, teenn~cal 

advantages. Tbe proble. -or p~Q'Ylnc neg11gence or -::-.-. 
--.. --

.. 

.. 



• 

• 

.. 

40 

organizatlonal defJ.ciencies 15 avolded. Because the 

toost controversial issue in a tortlous case -genera1ly 

is the negllgence (at fault or not), a strict liability 

will be favourable. Especially because aviation accidents 

May cause big and lenghty cases before "the courts. 

Partieq to a case in Norway are, in many cases, not 

ob1iged to pay court costs. An absolute lia~lity would 
consequently produce some edonomies to the government 

a1though it presumab1y may have to pay more in 

compensation. But as ATC cases are extremely seldom, and 

a1so the court costs very small, the argument does not 

wtf1gh much. 

3.35 Insurance. 

The arguments concerning strict liabil1ty does 

normally tend to contaln the point that an absolute 

11abili ty will necessitate an Increase in fnsu~nce 

premiums. The Norwegian,government has as mentioned 

already, chosen to be ,self-insured and consequently 

insurance premiums are not involved. 

The government 1s, however, obVious1y compelled to 
, 

coyer the compensational amounts from the gener&! 

budget - unless It detenaJ.nes to impose a fee to ,coyer 

such expenses, or even changes i t' s JfO:;Licy as to se1f

insurance. Whatever happens the users (passengers, 

shippers) wIll have to pay for 1 t by increased. ticket 

priees 0: cargo expejlses. 
Unt1.1 the governmel)t makes a ch"utge 

introduct ion or a strict 11abill ty wi11 
same effect for the government as if 1. t 

insurance for ATC services. 

3.36 ,Conclusion. 
; 

in thi s respect t 

have almost the 

had t aken out 
~ 

lt 1'8 l'ather uncertain what the state or the 1av 15 
• in regard to technica1 fau1ts as an independant 

f condition for 1iabi~1~y. L1.abillty or tbls nature .18 ( 

(as descrlbed .ln 3.3) in ex1.stence ·ln ac.e ar.as -+ l1ke 

e1evators, str.eetc&fs, rai1vays and ln the .arit1 •• 

• 

, . 
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field - which aIl have a special risk aspect .1n 
common,or at least, a certain dangerous charaeter • 

Andersen advocates care in gi nnlr undue weigbt_ 

to the Supreme Cour1t referencea to techn1cal faul ts 

and def! clencies .. lte states: 

"These references must be understood as an 
expression for the fact that the Supreme Court 
considered that the specifie fault, failure or 
insu.fficiency made it un4oubt.tul that a tortiuosly 
relevant risk aspect vas in existence". (112) 

Acoording to him, it is not the technical failure 
but the special risk whlch the 11.~bllity Is based upon. 

Other deci slons i,mpose" 11abil.1 ty wl thout any techni-
, 

éal, fault or deflclency existing. (113) These cases, 
however, are co"nsidered" as' belonglng to the .field of' the 
law of general unwritten strict liability. This i5 due 
ta the faet that a. special risk was present a1.so ln 

. these instances. ( crane claw, high voltage line, sparks 

etc. ~ 

Whether an isolated technica1. failure ·is an in
dependent foundation for liabll1ty 1s, on this back

ground uncléar. Lodrup appears to stress the essent.1al 
ù 

vhen he states: -
"There. ~s need for a casuistie consideration of the 
v~rious types of cases ln order to be able to 
an5ver the role tHe.technlcal fauIt~s play in the , 
Norwegian Iaw of totts lf • (114) \ 

Because the circumstances dif:f"er relative1.y greatly, 

there seems to have been a tendency to generalize. 
The ATC services cannqt be consldered as a tthazard~ . 

ous activi.ty". The objective 15 to prevent emergence of 

and accidents. The only: "danger" ls the situation o.~ 
dependency the aircrart are placed in. 

As no speci·al risk i5 p~esent ( Many people seem to 
belleve that the presence or the element of air creates 
a special rlsk - but as the t'requency o-r accidents 15 

much smal1er than in Most other parts o~ lite, th1s .1s 
incorrect. ), the problem has to be solyed by a genaral 

" 
risk con~1.deratlon - 1. e. should the government, in 
ad.dition ta negllgence liability, be strictl,. l-1able 

. , 

i"-· 
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for technlcal fa'Jlts ? 

Cer~ln arguments have been mentioned above in 

3.32 - 3.35 and, .in addition, the reparation and 

prevention arguments m.u~t be taken into account. Thi s, 

tends to indlcate the desirability of absolute liabl1ity. 

1IJ Important is also the reasonableness of a strict 

liabilty. 

The author is of the opinion that it is reasonable 

that the government be absolutely fliable ( or that this 

solution is round more reasonable /than the opposite 

whereunder the victim - an innocent tflird person - has 
to bear the 1055 by him5elf.). It mlght be argued that. 

employing a reasonableness arg1lllemt is a bad justi

fication. Balancing, of' interestB according ta equity is, 

though, not unknovn in torts and as one of the main 

objectives of la'W' is justice, the method may very vell 

be used. 

As wl11 be seen later, Norway has Internationally 

advocated that an ATC Convention should establish strict 

l1ability in case of technical faults. (cf. 10.2 below.) 

Finally It must once again be repeated that the 

state of the la'W' is uncertain but the government i5 

presumably Iiable for damages caused by technical 

faults .in the ATC services on an absolute basts" 

" .' 

~\ 

• 
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~. The employee's Rersonal liability. 

The Norwegian law of torts makas an individual 
person generally ltable for his negligent acts/omissions. 
This rule is not ex~ressed in written law but has 
developed througn t~e jurisprudence. The norm ls, how
ever, presupposed in a law of 1902. (115) Certain " 
exceptions of little interest in tpis context are made 
(for example vith reg~rd to insane persons). 

The general rule applies of course also to the 
employeès in ATC services. The law of June 19th 1969 § 
2-3 and-' § 159··of ,the law of a:v1.atlon- presuppose this • 
An air traffic controller or a persan working with 
navigational aids is consequently in principle liable 
for negligent acts committed during the scope of his 
employm~nt and may be sued by the person who suffered 
the damage caused by the ATC. 

This is certain de lege lata. It has, however, been 
questioned during the last fev years whether the 
claimant should have a direct claim against the employee 
or if the latter only shoukd be liable tovards the 

~\ 

employer in an eventual recourse action. Andersen, as 
Chairman of the Committee to examine governmental and 
municipal llability; propesed ta abolish the existing 

. , 

rule whereunder the servant employed by the government 
or the municlpallty ls direetly 11able. (116-) Hl~ vas v 

" the minor.i ty view. . 
His reasoning ls primarily based on the faet that 

t~e vict~ in real llfe never elaims against the . 
s~partly because the latter seldom possesses 
surficient aasets and partIy because a claim against the 
government has a better possibility of being satisfied. 
An,other ract~r, J 1s that empIoyees normally are not so 
well-off as to be able to take out- costly insuranee 
to cover their negligent acts, as is the case normally 
vith regard to employers. 

It has also been argued that a direct Iiabili ty 

has little preventive effect. This is presumably 
< • 

true although a certain core of prevention is in 

. , 
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erfect. Another argumgnt against direct personaL 
l1abil1ty is that the opportunity might be used for 
slandering civil servants or other public employees 
in vulnerable positions. (117) This might happen 
w1th regard to more political and/or~ontroversiai 
positions but is not likely to occ~r in regard to 
ATe employees. 

That an employee will always be officially re
sponslble and sUbJect to a reprimand is still an
other argument which may be of some, but of little, 
value. The fact that an employae is subject to a 
reprimand for carelessness may therefore have some 
effect. 

It is more pertinent to argue that indirect 
liability through a recourse claim represents a 
generally more !cavourable solution to the problem. 
The prèvention aspect will be taken eare of also in 
sueh a case. There is, de lege lata, an opportunity 
for the government to claim against the employee 
after it has pald compensation - cf. the law of 1969 
§2-2. The potentiality for the government to re-
cover something will nevertheless be similar to that ~ 

of the vic~ims. Lack of assets in other words makes 
indirect liability as worthless as direct liability. 

Neither the majority of the commlttee, the De
partment of Justice nor the "Storting" (Parliaaent) 
supported the proposaI to abolish direct liabllity. 
(118) Their rationale was essentially that intro
duction of a rule of non-direct liability would 
result in different treatment of ggvernmental 'em
ployees and other employees. It must be added that 
the Committee at this stage only studied governmental 
l~ability and related questions. 

The theoretical possibility that an employee 0 

might have more aSBets than the employer (this re
lates prlmarily .to the 11ability of private employers 
- re.amber that -governmental and other eaployers' 
11ablllty later became regulated by the s". lav), . 
vas anothe~argument stresslng the undeairabl11t7 o~ 

," 

... ,. 

-. 
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making an ex~ptlon for this group of employees. It 
was felt that especially s~rong grounds vere necessary 
for establishing a different system for public and 

.r 
private employess. The fact that the government will 
always have assets was not considered adequate enough 
to establish different systems. It was additionally 
considered essentlal to retain the citizens notion 
of personal liabllity for employees. 

The argument pro an exception from dlrect liablllty 
are not confined only to governmental servants but 
apply .substantially to employees in the private sector. 
The author does therefore support the majority of the 
Commlttee in the argument that perpetuaI assets are not 
sufficient to create two systems of liabllity in re
gard to employees. 

There Is, de lege lata, no doubt as to the ex
istence of a personal and dlrect liability for the ATC 
employee. The compensation he 15 obliged to pay must 
be adJusted according to his financlal position, i.~. 
income and assets. As long as E. §2-3 provides for 
such adJustment, ruinous liability 15 imposslble. 

In regard to the recourse problems - cf. 7 belov. 

'.-

Th' standard of càre. 

5.11 The basls 15 a negligence crlteriop, 

Arguments and elements of importance as to 
whether conduct Is negllgent or not viII be discussed 
in thls Chapter. The lav of June 1~th 1969 §2-1 

~ , 

states that liabillty 18 based upon negllgence or In-
tant ("the employer 15 liable for damqe caused by 

Intent or negllgence ••••••• ~). T~s ls exactly what 
is comprised in the concept of culpa - lnt.nt and 
negligence. As the problems relating to intent. are 
uni.portant in th1s context, .. phasis wIll be lald 
on an examlnat10n or the negligence cr1terl0ft. 

The Committee origlnally propoaeds "4 ..... cauaed 
~ 

recklessly". It wo~d, 1n other vOrdl, ~.t a reck-
lesa cr1t.rion be th. toundation. Soa. Broup. 414, 

e 

. 
._.~ 
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however, critize the recommendation - inter alia the 
Lawyers Association - whlch stressed that Norwegian 
law, ln Most casea, employa, negligence as a crlterion 
and that there vas no reason for changing this situ
ation. It was a1so argued that "recklessly" would 
literally mean a stronger criterion than that neces
sary to characterize behaviour as negligent. 

The Department of Justlce took account of the 
criticism, and changed the paragraph to its present 
forme The supposition was, however, that the reck
less criterion should still be the basis. Any change 
in real.lty was" in other liords not intended. (119) 

5,12 Different norms for the government and the 
~mployee? 

The question is whether the standard oC care re
quirements are identical for the government and its 
servants? In practice, the question might occur vhen 
the servant is sued dlrectly or ln regard to recourse 
litigation. It could for that matter, be real grounds 
for dirrerent norms especlally in cases where minor 
negllgence committed by the employee causes great 
economlc damage. 

The occurrence of minor faults from tlme to time 
i5, presumabIy, aLmost avoidabie. Ir such a fault 
should result in say an aircr&rt crash, there are 
reasons for a 1enient consideration of the conduet, 
inter alia the discretionary and hUDIan aspects ot' 

the functlons. The government should, hovever, in 
prinelple be rully liable - irr~~pectiYe of the de
gre~ or negligence • 

. ~' .. .ln7 jurisprudence to en1ighten the problem doe8 
not exist ln 50rvay. It is, hovever, presuaed tbat 
the courts vl11 tend to regard the servant'. neg1i
genee less strlctly. 

Norv.cian tort1oua doctrine ~a., r. untU t:1 
;' D , " 

.J: 
-1 ,. 
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hovever, crltize the recommendation - inter alia the 
Lawyers Association - ~hich stressed that Norveglan 
lav, in Most cases, employ •. negllgence as a criterion .. 
and that there vas no reason for changing this situ-
ation. It vas als~ argued that "recklessly" would 

.~ , 
11terally Mean a stronger criterion than that neces-
sary to characterize behaviour as negllgent. 

The Department of Justice took account of the 
criti~i!m, and changed the paragraph to'its present 
forme The supposition vas, hovever, that the reck
less criterlon should still be the basis. Any change 
in reallty vas in other vords not intended. (119) 

2z1, Dirrerent norms for. the government ang the 
eml2lo1ee? 

The questlon Is whether the standard of care re-
, 

qulrements are Identlcal for the government and its 
servants? In practice, the question mlght occur when 
the servant Is sued dlrectly or in regard to recourse 
lit~gation. It could for that matter; be real grounds 
fo)fdlfferent norms especlally in cases vhere minor 
ne~ligence commi~~ed by, the employee causes great 
economlc damage. 

The occurrence of minor faults from tlme to time 
is, presumabIy, a1most avoidable. If such a fau1t 
should tesult in say an alrcrart crash, there are 
reasons for a lenient consideration of the conduct, 
inter a1i!l the discretionary and hUJIan aspects or:, 
the tunctlons. The government should, hovever, in 
princlple De f~ly liable - irrespective or the de
gree or~negllgence. 

An7 Jurisprudence to enllghten the problem does 
"not exlst in Norv~. It i~, hovever, presua,d th.t 
the courts viII tend to rega:d the serY~'. nec11-
gance 18SS strictly. 

J 

5.13 Th, unl'yfullPes, critetion • 

Norv-cian tortioua doctrll'Ut vas, unt11 tvent7 

• 

.' . 

, (3 

,1 
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ta thirty years aga, almost unanlmous as to the 
necesslty of employlng an unlavfu1ness crlterlon .. 
basides the neg1igence requirement - in the vay that 
neg1igence and ~av~ulb8 •• ~ are cumulative conditions. 
The unlaw~u1h •• s~ crlterion vas set up as an indepen
dent requirement in order to discu1pate a person vho 
for example acted in sel~-defen.e. The conaept has, 
during the last fev decades, become rather vague and 
diffused. Andersen, among others, opposed the value 
of using this as an 1ndependent criterion and pro
posed that a reckless criterion should be applied 
essentially because it, in itself, expresses the re
qulrements and therby better characterizes the con
dition. (120) , 

His opposition has resulted in an Incre~sing 

, tendency not to use the criterion. The lav on torts 
of 1969, for example, does not pose the condition. 
(§2-1) 

The Oepartment of Justice did, nevertheless, state 
that unlavfullness stll1 ls an independent condition 
but that it vas deleted from E. because of its vague
ness. (121) 

The unlavfullness must exist in relation to the ' 
plaintiff, Tbe lav of 1969 doea in §2-1.1 expresses 
this - although not clearly. Tbe aeantng of "in re
lation ta the plainti!!" is, of course, that the li.
bility May ,be exempted Vh~ one or another excluding 
condition occurs - such"as consent. 

i 
The negligence criterion. , 

Tbe generaI al ... nts in negli&ance will apply ln 
the consideration o~ j8Yernaental ATC l1abllity. It 
is consequent17 eertain that both acta and oais810na 
are in princip1e included. 80th the doctr~. and the 
jurisprudell4e do, hoveYer, in41cate • r.1uctan.c~ ln 
f'lnding an oalsalon ratber the aD. ACt D"Uc~.;.' '. 
(122) In other vorda aore ls requirecl ~or critlcla
inc a per.OD for DOt bavlng actH than ~or ba'f'1nc 
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acted in an unvanted vay. 
The starting point must al~àyS be to try to imagine 

the ~ituation as tt vas when the act or o~ssion occured. 
This has to be done, having regard to the distortions 
or hin~slght. (123) 

The main approach must be to examine whether the 
c~se of action 'tessentially satisfies what <ris con
sidered professionally, socially and humanly'reason
ably". (124) This is, however, no more than g start
ing point because the expression is rather vague. It 
doe.~, though, express that it must be considered whether 
the bonus-pater-famillas norm in the field were followed, 
i.e. whether the employee acted as a normal reasonable 
person would have in the corresponding situation. 

The conslderatlon4"should not be or an ethical nature. 
'Ethical vulnerability i5 without importance. The eva
l~atl~n is, oh the contrary, an analysis and appralsal 
of the relations in the field whe~e the act took place. 

Due to lack of relev,ant Norwegian jurisprudence, 
cases from the United States of America wIll be used 

, 

as referénces in the rootnotes. 

5.3 The relation between qational and international 
provisions and standards and the standard of 
care norme 

A number of international provisions and national 
~ules implementing them are in existence in the Annexes 
and elsewhere - see 0.21, 22, 23 and 0.41 above. The 
question to be diseussed here ls the influence of these 
on negligence assessments. The question Mey be d1-
vided in this vay: 

1. la liability conditional upon a violation of 
the provisions? 

2. la the existence of a violation sutficlent to 
rnake, the government liable or i5 some~hing additlonal 
requlred? 

Question 1 1s identical vith the more genera! 
whather, in fields whare lavs, provisions etc •• xi.t, 
11ability is cond~tional upon a violation? 

.. , 



• 

) 

• 

• 

49 

It is relatively certain that~the question ~ust be 
ansvered in the negative under Norvegian lave Lodrup, 
for example, is o~ this opinion. (125) An indicator 
is the case Flaa v. Wideroe, where the court, in its 
premises, sta~ed that the d~age "may -be com
pensated whether or not some of the provisions relating 
to flights were violatedw• (126) 

l 

Similarly, in Norway, ln the famous "Film-decision", 
the court stated: "We laya certain stress on the pro
visions relating to film, because they show how danger

~-' ous film is consldered to be~~ (127) 

-- . 

The rationale behinè this attitude of the law is 
that the norms in question are adopted without necessari
ly taking into account the law of torts which con
sequently needs to be contemplated independently. (128) 

Question 2 - does violation automatically make the' 
government liable - relates naturally to question 1 and 
the answer is identical .. ,. A. violation doea not auto
matically result in government liability. The rationale 
is also identical to the one employed above - that the 
provisions are adopted without regard to the law of 
torts. 

It is, however, obvious that violation of a provision 
will be of essential importance during negligence 

,considerations because provisons in MOst cases express 
what ar~ careful, reasonable and necessary standard$'1n~ 
the field in quest1on. 

5.4 - 5.50 The element'~) 

5.41 The particular situation. 

~'" j 
The situation in regard'to air traffic contro1lers 

will probably be along th& followlng 1ines. Th~ have, 
due to the values involved and,the high den~ity ot 
aircraft, a great responsibility. A small rault m.y 
weIl cause catastrophlc losses and thls should suggest 
a ml1d appraisal or the~cts. As the dimensions are 50 

unpredictable, account should also be taken ot the 
degre. or negllgence. 

r 
o 

. , 
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On the other hand - safety requlres rlgourous 

demands on the èç~trollers who cannot think as Most 

others, that a Ilttle ~istake ls of ~lnor importance. 

Their guideline should always be avo~~ance or mistakes 

- large and' s'lnall. The continuous risk; of accidents 

suggests a strlngent consideration more than, for 

example, in rp~~rd tn roads where the risk ls of a 

much smaller nature. 

, The demand on the air traffic controller must be 

more rlgorous than on other employees who are more 

distantly removed from pure ATC activities. There 

should, in other worda, be a differenee aecording to a 

servant~s importance in the safe performance of flights. 

This applies also in another eontext to the air 
• 

traffic controllers who, as mentioned, perform Many 
4 

functions. A controller who acts negligently during the 

exereise'of a search and reseue funetion will, for 

example, be more liberally treated than if he is 

engaged in a tower-control functlon. 

5,42 The dlscretionary aspect. '. 

The work of ai~ traffic oontrollers is, to some 

extent, of a dlscretionary character. (129) The exist1ng 
\ . 

provisions and rules are ln sorne cases Indefinite and 
" . 

. , , 

do not fully prescribe ~ct.ual praetlces. In thes-~~,---____ ~ 

instances, the controllers therefore have te employ 

their discret ion as to what is necessary and favourable. 

It might be at~uêd that the'd1~cretionary aspect ... ' c._ 
indieates that they should have a relatively vide margin 

before Degllgence emerges and that a reasonable dlseretion

ary decision should not result in governmental 11abillty . ~ 

If it was later preved that 1 t had eause4 damage_., 

The argument 1-s certainly or some value - exactl' 

how much is debate.b~ •• It must at least he requlred that 

they should have tried te mak$ an intelligent decls1on

and that they have not been influenoed ~ casual ~actors. 

) 

.- , .- . 
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5.43 The time and the place elements. 

Decisions made by controllers must normally be 
taken on the spot ~ithout any special posslbility for 
getting advice from other per~ons or manuals etc. 
Consultation may, however, be feasible through the 
presence of other controllers. 

The time aspect is another important element in the 
consideration. (130) Controllers May often have to 
answer or act Immedlately without having apy time to 
consider what they should ,do. They have, for example', 

\ 
11 t tle tlme for hesi tancy WMll they detect two a:ircraft 

. " on the radar flying towards each other. (131) 
The time pressure oft~n does require a quick 

reactton - a factor wh..1ch should be taken into account 
~ 

in regard ta standard of care considerations. And i~ , 

ought to be remembered that the situation may look 
different wh~n the court afterwards lelsurely sit~ and 
listens te the evidence. (132) 

The time pressure naturally occurs paricularly 
during peak periods. The controllers must, ln these 
periods, censtantly and rapidly give new instructions 
as ta changes in altitude, speed and so on. 

5.44 The character of the instructlOjs and the information. 

The character of information and instructions ls 
of essential importance. (133) The more important it 
is, the more attention should be paid to it by employees. 
An Increase in temperature from 70 to"75°F. 15 per s&· 
irrelevant ~hlle a decr~âse from 35 ta 28°F., prQducing 
a th1n J,.ayer of lce 011 ut. runways, ,1s of crucial 

. . 
Impor\~ce. It is obvi,?us that it i~ more necessary for 
pi~QtS1to be inf.ormed about the~second fact. 

o , ~ 

Whether the information/instruction is slmple or , 
complex also matters. The requirement for the controller 
that the pilot shou~d understand thé information he has 
received ls strongér ln regard to complicated matèrial 
than to more routine and simple 'information. 

Information rendered to the pilots May be c&rtaln or 

, uncertaln. (13~) The controller shou1d,i~ the latter 

, " 

.... 



case, stress its special rtature. 

\. 
5.~~ For~ard1ng of information. 

"1-

~ Inrorma;J~on ren'dered by tower contr~l ls ln Many cases 

Just an.onforward1ng of what has ~een received from other 

sources - for example Flight Information Office. It Is 

p~sumeQ that negllgence in these instances only will 

b~ found when ;the inforrnatlo~ is clearly InC(1rr~ct and 

the controller'should have appree1ated 1t. No '11abl11ty ~ 

will a~lse when the cont~Gller was unable to verify the .... 
informatio~, or where he had no r~~on vhatsoever to be 

suspicious. 

The government ls, however, ln princ1ple liable 

for negligent acts by the Flight Informat10n'Office. 

The question is consequently hypgtbetical. 
"">; 

Liabil1ty may also arise when the controller omlts 

t,o forwarsi important information. The "Hommelv'lk-~ase" 

13 illustrative in this respect. (135) The controiler 

was informed by the alrport manager "that ther~e were , 

rollers in the landing areas, anc;l that, aircraft should 

land closer to the Inner part of tAe 9ay wh€~e the 

s~aplane alrport was lo~ated. Althougb the landing 

~~cedures obliged the, 'ë({nt~oller to" inform the' pilot Jo, 

that was omltted. Th~ court' found that a fault had 

been committed whlch, because of other factors, was with-
, 

out any influence upon the accident. The government 
, 

was consequently not held liable. 
ç 

5.46 Vertical and hQ)rizontal separat"ion. 
j 

Accidents from time ~o time are caused because 
• • 0 

l> 

pilots do not keep tne ,prescri bed yertical and hori-

zontal distances ~rom other aircra~t. The cause of 
, , 

violation may be lack of inforDl'ation or misinformation"o'" 
(" { l' f 

from the ATC. It ls,additlonally of particular rele-

vance for the ATC to instruc\ alrqrart'~o f11 'in the 

correct aerial corrIdors. (136) Failures. -in pro-
Il' " 

vid1ng information ~f'this nature May constitute lia-
I -

bi11ty. ~ 
1 

y~ Ir> 

• 
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5.47 Wake turbulence accidents. \ 

The wake turbu*ence accidents ,represent an 1mport
ant category of &cCjldents. They occur when for ex~ple 
two aircraft follov too closely after each other and 

t'- 0 ... 

the last one enters a segment of the airspace where the 
air i5 disturbed. The result 15 that the second air
craft begins ta follow the disturbed air vith conse
quent 10ss of the pilot's control. The ul~imate re-

l ~ - ... ~~:-,,~ 

su,.lt ,i5 often that the airplane craSh~S •. '. 
A usual cause of these accidents ls that air trar

fic controllers have hot provided suffictent separa-
" 'tion between aircraft by for exâmp~e letting a light 

'. 

o aircraft get "clearance fôt llinding shortly after a 
Boelng 747. . , 

~any cases of this nature have been before the 
courts in the United States of America. The con
trollers have'often been held liable when they have 
failed to keep the prescribed separation between air
cr af t. (1 37 ) 

,/ 

5.~8 Meteorological information. 

Meteorologica1' information i. essential for tl)e 
. " 

safety of aviation. It i5 in Norway initialry pro-
vided by the g~~ernmental weather bureau and trans
mitted to the ,pilot ~ either trafrlc con~rollers 
or a special radio sender (FM). .::>ometlmes rt 1~ also 

o 

given to the pilot by the Flight Information 'Office 
before hls flight begin5~ The ATC'might, however, 
JJTovide some meteorological, information i tself, for 
example by reading ua thermometer and later trans
mitting the information to user." 

The government is, in principle, also liab1e for 
negligence in regard ,to meteorological inrormation. ' 
It ls pres~d that the st~dard of care norm viII be, 
more liber~ so rar as "pure" meteorology 15 
cerned (the meteorologist's segment) •. : ~ 

~y ..... 

The rational.e for a IDOre liberâ1 nora' ln 

con-

thls 
......"ard' ls the fact that the •• teorological ~YIC • 

~ .' 
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has an informative character, and that the service 

does not pretend to be accurate. The methods which 

today are employed by metéorologists do result in 

a forecast accuracy of approximately 80-85 percent 

~" (in Norway)~s generally agreed upon that the 

services of this nature must be placed in a somewhat 
~ 

more favourable tortipus position. (138) 
The air traffic control~~~~ will often be for

warding meteorologieal information. What was covered in 

5.45 equally applies in such cases. 

The "Hommelv1k-case" (139) did relate to meteo

rologlcal information. The controller was informed 

th~ the force of the wlnd was 3J-35 knots at the se~

plane airport. He waSt however, located a certain 

d~st~nce away-and his wind rneasuring instrument showed 

10 knots. On this basis he presumed that the content 
......... _\ \1 1.' 

of the information was ex~erated but as a pre-

"caution, told the pilot that the speed of the 1:>lowing 

air was 15 knots. 

The court crltizised his behaviour' and staced that: 

"hf" ~)l-ln:Jld have checked the information by ph on

lng the airport manager. Even if there Is reason 

to belleve that the in~ormation was exaggerated, 

he should have checked 1t instead of relying 

upon his own observation". 

But as mentioned earlier, the court found that his con-v 
, 

duct was w1thout any relevant influence upon the 

accident. (1~O) 

.. 
5.49 "Anonymous" and "aecumulated" faults. 

It m~y, ln particular. situations~ be impossible 

to prove who, among the servants, was negligent. It 

may be certain that one of them ac~ed wlthout 'the re

quired standard of care. The question then arises 

whet~r 11ability ls-cohdltiona~ upon the indlvldu~. 

tort{easor belng identlfled? _ 

T'he !!mpldyer's liabl1ity which ,be1"o;e' the·law 'of 

1969 was adopted, was: governed by an tbld law of 1687 , ... 
(141) and the jurispru"denqe which had develop.ed around 

. , 
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it contained no such requirement. Even though the law 
" 

of 1687 was not directly applicable to governmentai 
liabil1ty , (142) the rule was presumed to apply 
equaIly. The new Iaw did not intend to make any change 
in this respect. (143) The governmental Iiability con
sequently als~ .comprises "anonymus fauIts". (144) 

"Accumulated faults" are defined as sevarai 
failures or omissions which, independentIy, are in
sufficient to rnake sorneone liable but which, jointly, 
are regarded as satisfying the negligence requirements. 
An examp~e could be that ~ meteorol~ist, a Flight 
Information Orfiee' emplayee and .a, tVafflc contrailer 
each have committeed a fault, which independently ho~
ever cannat be construed as negligence. It is.considered 

, unreasonable that the victim remains without any com
pensation in these cases. Norwegian tortious law has, 

. on tqis background, chosen to regard the three faults 
as one single aet of negligence, whieh makes the govern
ment liable. 

The law on torts of 1969 did not make any change in 
regard to such failures. The Department of Justice did 
by the expression "the person who suffered the damages 
reasonable demand to the service ••••• " ln §2-1 intend 
to Include also ~accumulated faults". (145) 

5.50 The extent of the dut y to informe 

\) The question to be discussed is whether the ATC is 
under a dut y only to render-information to aircraft in 
"controlled airspace", or addltionally to airplanes out
side thi s area ? (1lt6) 

The ATC servi'ces are ln general limlted to "eontrol
led alrspace". Consequently there are no provisions 
which establish a dut Y to ass1st alrcraft outs1de this 
segment of airspace. But as the ATC, particularly 
through the use of radar, 1s ln p~ssession of knovledge 
as to what is going on in the outer areas too, it 
m1ght be rea~onable to pla~e, upon them a ce~tain dut Y 
t9 inform aircraft in those other areas or other a~ 
planes about phenomena in those other areas. 
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It is difficult, for example, to say that a 

controller is under no obligation when he discovers a 

potentially hazardous situation in another area. Such 
'""-

reasoning would be too-rorm~. 

The author is of the opinion that R liability in 

principle may arise in this contexte It 1s, however, 

somewhat certain that the ATC will _he leniently treated 

in these cases. 
o 

The same applies to information not provided for by 

the standards ~tc. in the Annexes, which although no 

provision establishes an obligation upon the ATC 
personnell to render such information, are of importance 

for the safe,performance of the,flights. It would be 

equally formaI in principle to reject compensation here. 

5.6 Various pro blems. 

The government May, in prinelple, be 11able for 

aetual damage caused by-a breaeh of the sound barrier 

due to incorrect information rendered hi ATC units to 

aircraft. This May happen, for example when, the ATC 
instructs supersonic aireraft to reduce its speed to 

subsonic level at a later moment!~han the national 

provisions prescribe. This problem is, however~ due to 

the [aet thatrt~e Par~iamènt recently passed a new la~ 

prohibiting flights at supersonic spee~ in Norwegian 

airspace not likely to arise - except for in regard to 

aireraft flying f"rom international to Norwegian air-
, 

space, or from the airspaee of astate where supersonlc 

flights ~re permitted into Norwegian airspace~ 

A's mention-éd in 0.23 ATC units co-ordinate Seareh 

and Rescue tierviees. The government is, in principle, 

liable also for negligence during the performance or 

these functions. The language of §2-1 in the law of 

1969 does, however, create a spec~al problem in regard 

to such services. The paragraph makes liability 

conditional upon the .:;damage being "caused" by the ATC. 

The ATC does, ~ihowever, in gener_l n~t c~us,e t'hese 

damages. It enters the arena subseq~ent to the damage 

and tben assists in lim1ting further Increase of ~he> 

damage. 

,. 

• 

-i 
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~ . It ls, however, obvious that the government is 

not 11able for the initial damages in these cases. 

What It may be held liable for is damage caused or 

worsened by ATC negligence.- for example when a re

scue operation is badly organizad with the result 

that passengers die, who vould not have been dead 

if the operations had been more professionally 

organized. (147) 
A lenient appraisal must be applied here too. 

The standard of care norm vith regard to the 

Airport Facility services (for example snowremoval) 

should not be different from the general negligence 

norms. Nothing favours a special treatment of these 

·services. 

5.7 Within the sc ope of the employment. 

The law of 1969 §2-1 applies only to negligence 

by servants comm~tted during the scope of their 

employment. The provision did not intend to make 

any 9h~ge in the system under the law of 1687 (148) .... 
whlch indirectly applied equally to governmental, 

liability. 

;-

The main rule is that the government is liable 

when the act vas committed in connection vith the 

emplo~ee's professional,function, ~f. §2-1. Accord

ing to the provision, there is an absolute limitation 

- the a~ must have o~cured during the working ~eriod • 

The provision does, however, contain another 

limitation: 

"The liability does not include damage caused 

when the employee acted- beyond what ls reason

ably regarded as being within the scope ot hls 
, 

employment, having regard to the kind of the 

activity,or' the field and the character ot ~he 
york or assignment.-

What 15 meant by this reservation? 

Flrstly, that npt aIl acts commltted durlng vork-
1 • 

101 'hGurs make the government 11able. Tbat 15 clear 

. , 

o 
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but what does "reasonablytl mean in this connection? 

Norwegian law is ambiguous at this point. The 

presumed rule i5 that an employee is acting within 

the scope of his employment when he is acting within 

what is empirically done in the specifie field. (149) 

It is also assumed that a violation of an instruction 

does not eonstitute a defence.for the goverment. (150) 

This ia in line with what has beèn said earller ln 

the present study. 

One should, by first thoughts, believe that at 

least aets which are intentionally outside the pro

fessional functions would represent a defence for the 

go~ernment. Whether thls 15 correct is uneertain. 

So-called "go-slow actions", employed by air air 

traffie eontrollers as pressure for achieving higher ... 
wages, illustrate this. The controllers do, in this 

case, intentionally delay traffic. Their action May, 

according to the labour laws, be legal in which case 

liability will not emerge. If, however, the action 

is Illegal, the question of governmental llability 

arises. (151) 

The controllers May, as stated, act intentionally 
" and violate instructions coneerning their work de-

liberately. These are two f~:tors contra liability. 

Oppositely it 15 their jobs which enable them to cause 

th~ even~ual damage and 1t May therefore be considered 

reasonable that the gov~rnment be liable. The problem 

ls however purely academie. 

5.8 Causation • 

Causallty is a condltio sIne qua non for l1abl1ity. 

ThIs requirement does not create particular problems 

in regard to ATC 11abll1ty, apart from the fact .that 

,practlcal evldential difflcultles mlght oceur ln these 

,cases due to the~complexlty or the tort. 

Th.e~~ must be a causd relatlonshlp bet"een the ( __ 
factor wh1ch releases the damage (l.e. the negl1gence, 

the organlzatlonal derlclenc~ or the technical failure) 

-,; -. -

.. 
< 
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and the damage. It is not enough that the factor made 
the damage possible; it must have produced the detri
ment. 

Mere caûsallty is, according to Norvegian law, not 
sufficlent. The causal relatlonship must be of a more 
qualifled charaoter or "adequate" as it 15 otten ex- >~ '. 

pressed. The poslng of this condition excludes cases 
where the relatlonship is of the general connection 
type. An "expectationtt criterion is often employed 
ln explaining the requlrements: the tort-feasor must 
have foreseen the damage, whether consciously or not, 
or more precisely whether the bonus pater familias 
would have considered it more than 50% certain that 
the damage would occur? The necessary causation is 
also present when the tort-feasor should have fore
seen that damagé could occur. A small possibility 
is ho~ever Inadequate. Also in these cases the degree 
of potentlallty mentioned above 15 requlred. 

The adequacy condition does, ho~ever, include 
the degree of guilt, the dlmensions of the damages 
and other elements. The requirement 15 vague and' 
elastic. When'negligence is of a grave type, the 
c9Urts tend to demand a lesser degree of adèquacy 
before they ,establish liability. Although the crl
terion mlght be critlcized for Its dlseretionary 
character, It has its' obvious benefits too - ~ 
making the law less rlgid and adaptable to the great 

, 
variety of situations which one can imagine. The 
concept' s elasticity vas demonstrated ln a' recent 
Supreme Court decision. (152) 

Air traffic controllers keep ln their mfnds the .. 
pO,ssibillty of açcide'nts durlng most of their work-
ing'period. Hovever, it i5 not this gener.! situation 
vhlch 15 relevant, but wbether the individual acta 
performed by the employees vo~d probably gause daaage. 

The condition has r,cently been employed as a 
foundation ~or reducing (modlfylng) compensatlon. (153) 
This m.thod should, hovever, not àe applied in regard 

to governmental ArC l1abil1ty as long as the lav or 

. , 
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1969 contains a particular provision which ma~es 
reduction possible. (§2-2 - cf. below) 

Cases where both the ATC and the aircraft commander 
have been negligent, but where it has been impossible 
to estàblish the causality, may occur. The government 
and the pilot/carrier will be held jointly and sever
~lly 11able under such circumstance according ta the 

Jarwegian causation Iaw. 

" .. -. 

t 
• 

.. .. -

6. Grounds whereby the liabllity may be partIy 
0T wholly reducHd. 

6.1 Survey. 

, ~There are several derences or' grounds whereby /' 
governmental 11abillty May be exempted or partly 
reduèed: 

1. "Objective self-risk" 
2. Contributory negligence 
3. AS5umption or risk 
4. Reductional provisions in the law of 1969. 
The situati'n concerning f~ult of a thlrd party 

will not be examined. The general prlnciple ln Nor
way 15 that the tortfeasor i8 11able for the damag~ 
he has caused - i.e. he.would be liable for his part 
only. 

Th~s principle also applies to force majeure. A 
victim will not get compens~tion ror that part of the 
damage caused by force majeure. In thls respect he 

,r 

May be rather ~ ue • 
, Finally or~o waiver of liability;ji~s~,jl~nlle~~~~~--________ -J 

in re~,ard to 'ATC liàbility in Norway. In ~orwegl~ 
law of torts, however, a waiver of l1ability is ~ccepted 
except for in éases of gross neg~igence. 

6.2 
( 

Comparative negligence. 

Norveglan law app1~es the "comparative neg11gence-

f " 
,<' 
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pr~ipl;/a~d not, as Many other countrles, the con

tributory negligence principle. The general pro

vision as to contribution is §25 of a lav of 1902. (154) 
In practice, this viII often occur where the aircraft 

commander, in one or another vay, has been negligent 

and thus" contributed to causing the damage. Contrl-

but ion by others such as passengers and third persons 

on the surface is rather hypothetical but might occur' 

in relation to persons on the runvays or parking areas 

of an aerodrome. The question of assumption of risk 

may also emerge in regard to such persans - cf. 6.3' 
Vbelow. 

The degree of contribution determines how much of 

the damage the pilot (carrier,' owners etc.) will have 

ta bear. A calculation of t~influence of the action 

"will determine the particular percentage. 

Under Norwegian lav in regard to ATC services, 1 

comP'fative negligence does not create any difficult ~. 

legal (in a strict sense),problems. Difficulties might, 

hovever, occur with regard to evidence and the deter

mination of the impact of respective faults on the 

damage .. 

6.3 Assumption of risk. 

A person who is held to have assumed the risk *ill, 

under Norwegian lav, get no compensation at aIl. There 

is a marked difference from the concept of copparative 

neglig~nce. There are no general explicit legislative 
't provisions concerning assqmption of risk in Norway. 

The rules have .been developed through doctrine and the 

jurisprudence. ~ 

~~T)--------------------;P~a~rMt~~~e~l~p~aat~joonn-1i~n~a~v~l~atlon does not Indlcat~ that 

any risk has been assumed (- cf. 2.22 abovel, except 

possibly in regard to persons on the runvays and park

ing areas etc. of aerodromes. It"is doubtful whether -
}

Victim who i.~ employed to, perform functions wlthin 

t ese areas has 1.g~lY assumed any rlsk. 

. Norvegain 3yisprudence ia analogous cases has been 

irather ~estTlc~lve (1,5) and ,~ be generàlly expressed 

. , 
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to the effect that a person who has undertaken a 

risky profession must ass~e the possibility of 

damage which he has to pay for himself. This situ-

ation"is highly unsatisfact9ry. ~ 

It would be more reasonable that an employer who 

runs a business where a special risk aspect is pre~ent, 

or other persons involved in such fields~ be liable 

than that the employee have té bear the loss himself. 
i 

At least only beçause of the different economic 

positions and the possibility of distribution of the 

economic damage • . 
Damages of this nature are, however, covered by 

the "Yrkesskadetrygdlov" (Workmens Compensation Act) 

(156); the need ror making th~ 4TC ltable is there

fore not so great. The government should, however, 

be liable in spite of this. As the tompensation from 

the Workmeps Compensation Act 15 lim1ted, there m1ght 

weIl be cases whe~e a certain percentage of the in

jury remains uncovered. The servant 1s additionally 

employed to serve the master's purposes (in this con-
1 

text often the government) from ~hich it should follow 

naturally that the employer is ~bliged to pay com

pansation as 'an oper,ating,cost. The author is cen

sequently of the opinion that the government should 

be liable and also prestimes that t~ Parliament or 

the courts will soon take a new attitude towards 

the state of law establlshed by t~ jurisprudence. 
îcO Persons employed by an airllne should be in_an 

Identical position. The situation is different in 

regard to an outsider who incidentally enters the air

~ort area closed te the publie. He should realize 

the danger he is expos1ng hims'elf to. The go,vern

ment would not be liable in such cases. 
" 

6.4 "Objective self-r1sk". 
1 (j 

" 
This consept was discussed as an argument against 

governmental liability in 2.22 aboya. It May hovever 

be employed in the present context too, but n~t ~s a 
~ . 
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defence which fully exonerates the government (although 

this is not excluded in prlnclple). 

Aircraft represent highly advanced and expensive 

equipment and this might result in a reduction of com

pensation according to "objective self-risk" conside

rations. Whether a court will agree with this opinion 

remains unanswered. ~ 
The alrcraft owners have, though, in most cases 

insured their airplanes. The loss for them will 

eventually result in a subsequent increase in premiums. 

In&urance companies May howeve~ present clairns to the 
government. 

6.5 Reduction of the governmental liabillty. 

E. §2-2 provides for a modification of governmental 

liability under certain ~ircumstances. Two alter

natives speclfy the requlrements: 
", > 

1. If the liabl11ty would have an unreasonabla 

burdensome effect, 

2. if the dimensions or the damages and exlst'lng 
~ lnsurances etc. ln particular cases make 1t 

reasonable that the clalmant coyer a part of 

the damage himself. 

The provision does how~ver not apply to strict lla

bittty which i5 not covered by the law of 1969. (157) ~ 
, ,,,. 

Reduction of an absolute liability may eventually be 

based on general tortious princlples - for example 

adequacy (ct. 5.8. above). 

The law does nct make red'uction ~bligatory - there 
<1 

is only a right for the courts to do it .' not a duty. .. , 

The courts' dlscretion determines when lt i5 proper. 

Similarly ln regard to the extent of reduction, which 

even may go as ~ar down as zero. 

The .tun~easonabl-e burdensomet.- criterio,n,~ the 

basic rule. Governmental ATC liability is idtended 

te be covered by the second crlterion ("reason.bIe 
~ u 

that the clalmant •••••• "). (158) 

The lav employs the expression "in certain cases" 

which purports to confine the possibl1i,ty ror reductioD 

. , 
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to catastrophlc and other great damages where the 
economlc losses are or a quallfied nature. 

Several arguments are relevant in the consideration 
of whether liability should be reduced - sorne of these 
are to be found in § 2-2 of the lave The arguments pro 
and contra liabi11ty referred to in 2.22 above are 
additlona11y of interest ln this connection. 

One factor Is the possibility the government has to 
pay compensation, which, as described earlier, al~ays 
exists. Damages of numerous millions do on the contrary 
indicate a modification, as does the service aspect. So 
also the operatlng cost argumen~ app~es. It May be 
considered rea,sonable that· ,the air 11hes, W'hich bene ri t 
from the services, cover part of the Jarnages themselves. 

Existing Insurance and the posslb1lity of tak1ng 
out insurance are other elements. The government 15, as .., 
mentioned self-insured, and may eventually distr1bute 
the burden of compensation payments among the taxpayers 
and to other sources of revenue • 

. Insurance i s relevant a1so' on the D art of claimants. 
Tt must be taken into account where i t exist, 
esp~cially in cases of a catastrophic nature. 

The argument" that the' person who suffereq the damage 
'" 

ought to have taken· out insurance, is a1so applicable. 
But only as far as a partlcu1ar incentlve to do i t 

-<:' subsisted. The owners of the alrcraft will 'always be in 
this positlon as wlll the persons to whom the especially 
valuable objects involved be1onged • 

Only a fev arguments have been cited. The law 
addl t10nally prescrl bes that "other circumstances" May 
be taken into·account. There ls, ln other words, no 
specifie limitation as to what May be taken into 
~conslder~tion in so far as ls legal1y relevant. Limlt-

ç , 

ation to traditionally recogn1zed legal arguments con-
sequently existe . This does not, of course, prevent 
further evolutlon of the law which always wiYl b~ 
dynamic. 

In cases ~here severai cl&.i~ants occur the appralsal .. 
in principle must be made in relation te each of them. 

In ordel.'" to J)-revent that the econom1c: burdet'l wiLL be 
Je 

rt1in~s to the 'tOi"tf'eaeor, the"1;"e must exiet 8 () 
... -. ' 
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certain possibility of employing a total consideratipn.(159) 
Finally a parti'cular problem must be mentioneq., It -

has been censidered whether the provisions in §2-2 .. 
relating to reduction of compens,ation are possi bly 
contrary te international conventions and implementing 
national legislatlon (160) namely in regard to § 138 of 
the law of aviation (Warsaw article 22). .' . 

In fact §2-2 never oontradlcts § 1)8. The latter . 
paragraph covers the carrier's liabilit~ toward 
passenger:s, shippers etc., while »2 .. 2 applies ta 

, <' 
g~vernmental liability. Nor would a conflict ar~se 

~ r 
when the government acts as a carrier besldes pêrforming 
the ATC service. The law of ''8.viatiOS'l §, 138 will also . 
apply ta the carrier's function in this case due to the 
Iex specialis rule. 

6.6 Reduction of the empIoyees liabilty. 

p 

Thp- law of 1969 §2-3,2 contains a provision which 
makes reduction possible also in regard to a servant. 

! 

His personal liabi11ty may be modifi~d when the 
circumstances mentioned in §2-3,1 make ft reasonable 

• ,J, » 

-. and it 1s deemed just on account of the claimant. \he , ... ~ 
provision §2-3,1 contains four alternatives of which 
the "behaviour" or the degpee of negligence 1s the 
first. The courts should consequently be careful in 
reducing the compensation .. hen only a minoI' fauit has 
been comm,1 t teed. 

The-. employee' s f1nancial status, in,come and assets 
àre the second alternative. This argument will normally 
indicate a reduction due to the fact that servants 

f' 

seldom possess substantial assets. 
whether the employee ha,~ a subordinate or a more 

responslble posit~on witH~n the g'veromental structure 
i$ an other element. Ho~ver it is wi(hou~ particular 
adequacy in thls contex~.· 

The fourth alternative permlts emp!tasis to b, 1&i4 'II' 
&'lso on "other c~cum"stancestt - cf. the si tuation ln 
regard to governmental reduction. 

The lat ter condl tion - t1 i t ls d~emed ;rea'sona~ble on 

L 
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If 

accouat of the claimant" - purport5 to cover nOD-
• 0" 

goye~nm~ntal/municipal Telatlons where thé employer 15 
~ .' ~ 

w1 thout sufficlent assets to cover th~ .... damages while 

th~ seryant 1s in Such a position. 

The 'p~ovision"§ 159 of the law of aviation ,contains - -. ' . ' 

aPother, reductlonal pr~vls1Qn, applicable to Most of 'ATC 

emp 10yees < ("i~rsons ~orking on the ground in posi tions 

'of importance for'the safety of aviation"). It'is un-.' , 
dècessary tu d+scuss thi~ paragraph bp.c~use the factors 

and arguments which May be employed in relation to.. §,2-3,2 

1 ;prE!Jumably are equally app'!içable to' 159. ""~\<~~ 
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7. Recourse actions .. 
r· \: ~ 

• CQIllplex .pr·o'b'i'ems arise ln thls connectlon -

particulàrly in rB~ard to the ,relation between the 
~ < 4" ~ rt" 

conventions'. (161-) The :foll0.wing survey will be eon:fined 

to Norweg i ar.a. law. 

7.1 Recourse frol}} the government to the employee. 

A right of, 4ecourse 1s provlded by §2-3,1. lt 15 

doubtful whether the Norwegian government eve~ has 

claimed recouI"Sé fl'om a servant; This issue is.con

sequel'ltly h'ighly, theoretical, 

, 

1 

The state has, in principle, an .. unlimited right of 

reèours~e which, according to §2-3,1 , . May be reduced. 

Whether modii'ication is justified in the individual case ... 
d-epends upon the arguments pro et contra reduction of 

the employee' s di,re~t liabil ity (c f. 6.S above). Care 

should be shown by the government If the quest ion should 

emerge. Only a modest recour.se should b~ impo-sed'. 

~ 

7.2 From the ,employee -tb the government. 

The f'act bhat cla1mants tend to sue the government' 
, 

be:fore the servants /lnd1cate the theoretlcal nature of 
, , 

this situation. Provision §2-3,2 of the law of 1969 

does, however, establi sh a right for the employee to 

claim recourse l'rom the govertbnent. It 1s of vital 

impoJ(t,an,ce that the provision by re:ferr1ng to §2-3,1 

makes it irrelevant whethpr the 'government or the' 

servant war:; c"laimed against in the J.lrst instanëè. "The 
~ , 

ref'erence consequently makes it possible to reduce the \ 

,...employee~.;;liability when' he has been su~ inltially. 

I>ucb a ~ystem,' ,":hiCh av~làs 'a si tuatlo~ . whereby the' 

plaintif~, by chooslng who to sue fl(rst, influences the 

compensation, is the only rational one. , ' , 
'_ 'è , -j 

7.3 From the '4.ns-urance compan1es ta the-- tortf'easor. , 
(1. e. the government) 

) , 
" 

Th~ high frequenc;:y of Insqred interests ( passengers, 

:;'_ "0(, ........ . ... / ;"" 
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aircraf't owners etc.) in the field of aviation is a 

1'unét ion of the high values involved. What are the rights 01' 

insurance companies to claim recourse 'vIhen they have . 
paid out insurance to the claimants? , 

The tlForsikrin~savtalelov" ('Law on insurance coptracts') 

- abbreviated FAL, (162) in the first sentence of § 25 

gives insurance comparlies a right to direct recourse 
1 

claims agalnst tortfeasors. They are giv~ an r)DDortunity 

,to ent-er lnto the right' the .insured p,?rson had agalnst, the 
tortfeasor - wlth the limitation that they cannot claim 

more than the amount they have paid to the victim .• :t'his 
\ 1 

~s not an indepéildent right - ,i t is only a right to 

enter the insureld person' s c'laims. 
• Additionally, the c-ompany is not entitled ,to get moré' .f 

during the r~course phase ,Ulan the victim would have got 

from the person liaple. If the claimant, because of the 

provisions concerning reduction of ~iabfi ity, was not 

f\olJly compensated, the sarne applies to the insurer. The 

claimant' and the, insuran~e company are subject to an 

identical reduction. As insurers often compensate vî1!tims 

·shortly after an incident, the courts will, in sorne cases,,, 

have to try the reduction !;,sue prejudicially. 

The second sentence' of § 25 of the law on' Insurance 

contracts contains a particular' provision, whlch in' addi tion 
,,,*, , ..-. 

to the general reduction ~(cf. above) may 'cau-se :further 

reàuct ion of the compensation the tortfeasor has to pay. 

The fi:rst and second sentences of th~ paragraph ar,é 
~ 

consequently independent prCJoVi sion~. (163) ~ 

The reqiurement for application of the second 

sent~l\:s no~ present in regard to Aïe servictès. 

follo1Rls from the condition that \he damàge must n,ot 

been-e-auseà., -"dllr1ng-~ p~""Pmane-e-- of ou.lnQss -0-1' 

commercial act1vlty". As the gove,rnmental operation 

This 

have 

of 

, ATG services cannot be cons1dered equivalent to running 

a commercial activity, a literaI interpretation would 

e~clud~ goverrunel1tal liabili ty. The.' expression l!1ust, how

ever, not be understood as being conflned t~ cases W'here 

commerciality ls. présent. (16~) The esséntial ln thls . 
contëxt 15 the presence of one or ahother klQd of' 

organize~perations and not only severaI single 

incidental acts. . " 



" 

• 

• 

'" f 
1 

• 

.. 

• . ' 

-~ ---~.,~----~-. .. ~-c,.-

The damages caused by the ATC will add1tlonally be 
the result .or a ty-pical activfty rlsk. (165) Reduction 

~" .. 'l\.' 

1s, accordingly, only ~osslble,by means of the first 
sentence of § 25. 
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8. Introduction • 

8.1 Legal development within ICAO - a survey. 

The law relating to governmental liability - and 

espeei~lly for a service funet10n as is the case or 

air trafflc control - varies from ~tate to State. In 

sorne countiies, a general State ltability exists, in 

others the 'government is liable only for damage re

sulting from specifie functions, and iri'still others 

the old "Immunity doctrine" prevails. A fourth group 

ls made up of the States where it ls dispu~ed whether 

the government ls liable. Rie~, for example, says, 

with regard to switzerland, that the iss~e has no 

clear amfwer and therefore nA~ds detaiIed study. (166) 

A fifth group might also be mentloned consisting of 

States whlch can only be sued if they consent. Thi~ 

applies t'or example to the fh11ippines, whcer~ a sulit' 

aga1nst- the ~tate is con~onal upon consent by the 

Congress and, afterward~; approval by the President. 

Seen on tht'!t-.baekground, it appears ta" be difftcult 

to creat~ a set of norms whlch,. to a greater or lesser 

extent, unify the liabilfty of AïC ~gencies. 
The t'irst time the D~oblem'wàS discussed w1thin '. ~ 

the framework of _.ICAO was ln 1949 when the Council 

decided that international regulation of ATC liability 

was unnecessary fqr the then time belng. (167) 

Tne next time the q.,estion arose ~as during"dis

cu~sions concerning liability in cases of aerial 

colli~ions 1n-'960. The ~egal Commlttee declded at 

thatstage that ~he proposed Convention on Aerial 

Collislo~s wO}lld ,::nôt dea>l wi,th ATC 1~1ab-i-llty but that 
• 

the latter question should becc!"!o a separate subje-ct 
c; ') ....... 

- fOl: study. (168) , ',~/.L,,· ~ 

Subsequently, at t;ne ~4th Sessio'nr" in 1962, the, 

Legal Committee esta.~~ts'hed a -&ub-Comm1ttee to study 
~- , . 

the subjeet of -Llàbillèy or Air Trafflc Control 

Agen~ies". The ~~b-Compittee ~eld lts f~rst meeting 

in 1964 and produced a re~or~ dlseusslng various as-
, pects. of the pr~blem '-1.'69\) - inter ~il~ '-;h~the;-it--

, ' 

• 

". 

. ' 

, . 
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was felt necessary to create a Convention dealing 
specifically with ATC'liability. 

The Sub-Comrnittee report was discussed during 
the 15th Session of the Legal Committee. The dpbate 

~ 

was mostly concerned with the necessity and desira-
bility of continuing the sîudy of ATC liability and 
establishin~ a special Convention. (17J) The subject 
mat ter was only superficlally 'discus.sed and concerned 
mostly the kinds of services and the system of lia
bility to be contained in the potential ConveQtion. 
(1-71) 

Because national laws were supposed to be varying 
to a large extent, it was deemed desirable to send 
questionnaires to each Member-State - in order to~ge~"--
more knowledg~ of the situation and po~Sibly'àlso to 
find a levei for a compromise. The first questionnaire 
purported to seek information on the law of the sta~~, 
while the second asked ~tàtes to express their views 

1 in regard to esiablishing a Conve~tidh. (172) The 
answers showed a large variety of dîfferent view
points. These will be returned to later. (173) 

The Sub-Committee met again in Montreal "in April 
1965 and at this time pro~ided with" the answers'to th~ 
Quest~onnaire, was ~ble to discu~s the problem more 
adequately. (174) ,'~ " 

The report fram this Session was discussed in 
, ~ 

more detail during the Legal Committee's S~sion in 
1967. (175) It was decided that the subject matter 

-$hould be- kept in Part A (subjects on the current pr . " 

gram) of the Leg~l Committee's working program. (1 0) 
But since that time, nothlng has happened in the Legal 

\ t 

Committee. As is weIl ~wn; other subjects, ~ uch as 
hijack.ing and the révisi~n,·of the Warsaw Convention, 
have been given priority.\ -
8.2 The need fo an internat l solution. 

, 

The question.is whether it -i5 nC~essary or deslr
able to r~gulate air traffic control liabil1ty inter-, 

1 
\ 

1 J 
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nationally. The fiDst argument pro a Convention is 
~ 

that uncertainty in regard to recovery exists~ir 

questions are to be lert within the domain or various 

national laws. As the situa~ion, at present, is that 

the law of the place or the incident'ca6sing the damage 

will deter~ine if the claimant wi~l be given compen

sation. That law will also regulate'the e~tent of any 

compensation. If ror example the aircraft crashed in 

aState where the Immunity~rine still is the law, 

the persons who' surfered ~,"damage will not recover. 

The Immunity doctrine only prevai15 today in a rew 

countries of the'world. If, however, an accident # 

occured in a country which has monetary limitations' , 
\ . 

in ca~es of governmental ATC ~iabili ty, the outcom-e" ...... _' 

will be slightly different. As already mentioned, . , 

sorne states are only liable under speciric circumr 

~ stances and still others have no liability limita-
. , 

tion. The place or the incident b~comes conseq~ntly , 
or vital importance - whether fOr example it 15 ln 

·r • 
" the United States or America or ln Chad. Bpc~use 

liabillty in sorne States 15 not tortious but con-
'. 

tractual, th~~ltuation becomes even more complexe 

Another factor is that ln some States, as ror example 

West-Germany, the State is only liable on a basis of re

clprocity being whethêr German cit~zens also would get 
l. 11.. / 

compensation under the law of th~ country qr the claim-

ant foreigner. (177) ~ 
The ,existence of dlfferent regimes 15 obviousl~ }, 

to be found in the overwl1elmlng proportion of the legal 

field and therefore 'may no t' be a bad thing, in itself. 

But,: as aviatlon today 15 tnter"nationalized - tourists 

and 'businessmen travel_~~~r~~gd world -- tne de-
~ . 

'mand for a non-national solution i5 great. The pre-
" \ 

sent unsatisfay>~~~y situation would conseq~ently be ,. 
'improved by establishment of a Convention which avoids 

the danger of Inequitable and contradictory co~rt de

cisions. Strangely e.nough, thè recorded cases show 

t'ew forel~~ clalmants'. B~t as <travel ~ in ge~era1, and, 

especially air tra;ffic, dontinue.s to "escalate, tne 

1 

. , ' . 

... : 
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future will presumably show anoth~r picture. Larsen 

(178) argues that an international solution can en

courage greater safety in air transportation. The 

author has difficulty in seein& this inter-relation 

and is of the opinion that his argument ,has llttle 

value. The argument is that l~bilitY for negligent 

ATC acts"or omissions, "forces the agency to keep its 

services up to standard". (179-) 'The author agrees wi th 
, .J 

him in that the fear of liability, to a certain extent, 

influences the safety level. But by far Most important 

factor ,ln creating a high safety level must be the 

moral and hwpanitarian ,obligations feit by go.,vernments 

towards safety standards. It is hard ta believe that 

~tates would.neglect safety if they knew no liability 

existed. On the contrary, State~ look upon the values 

of human life.~nd the necessity ~f avoiding damage 

as one of the most important tasks they have to take 

care of. This argument vas a1so dl-scussed by the Sub

Committee (180) There are, additionaliy, other pressures 
--." 

for safe ATC as f~~amPI~~a good reputation. 

Another argument ls that under the present legal 
-

regime ATC is unjustly favoured, because the Warsaw 

'Convent'ion, the Guadalaj ara Convention, the Ouat emala 

Convention and the Rome Convention regulate the 

passengers, the shippers and the third person on the 
, 1 

surface's claims against the carrier or the operator, 

while in regard to A.TC a legal vacuum exists.' ThIs 

argument is however only valid as far as a,State ls 

P!otected)by the Immunity doctrine. If not - although 

t~~ claimants, due to the liabil~ty systems in the . 

Warsaw (~s aDt~~?ed), ~fl~, ,the ~ome Conventi"ons, are 

1 

likely to ,sue the carrier or fhë' qpera"tor-"1n.-the r.irs~< ",-, --- - - ---- -- ~~~"'''''':-:-~'~~Io 

instance, there can' be l-lttle doubt that insurance '" . 
companies viII ,'sue the agencies in recourse" aetions.' 

Hovever,' 1t is not so' certain that the carriers or . 

op~rators viII b~ sutÎd flrst. This .,t8, due_ ~o .th~ . '. 1 
simple .fact, that, because o.f monetary l:Lm.l·tatlons 1.n t.hJ 
Conventtons, SU~DC_th. ATC or the governaent vhich are 

, of 
not protected by a l~ted 11abillty; • ., show a bett~ 

t .. // pro.pee • ) , _______ ~ ___ :_~ _/ 

'ro.. a c]..aaant' 8 point or Tiev, tbe 81 tuation ahould . :.) 
" ~ , . 1) l . ..1 •. t ~.l ! .~ 

. \. 
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therefore be generally satisfactory,~contrary to that 

of the carrier, operator or insur~e company. They 

have a good argument if they say that it is unfalr that 

they should ~~pensat~ damages caused by an air traffic 

flontrOl u~1t. There 1s, of c.,ourse, als,o the general 

guideline, that the person or body causing the damage, 

shall bè directly 'liable. The objective should con-

~ sequently be to establish a system whereby States can-

not g'ain adv.antage from t,he existence of other lia-

bl11ty provisions which, in this case, are based on 
't-

considerations other than those relating to ATC lia-

bility. 

Creation of unification per se may also be employed 

as a pro argument. The evaluati~n of this factor de

pends upon the more general attitude of the persan 

weighint- the pro and contra. It is desirable t'Û di- -~ 
'1 

minish differences - and this often i5 best done by co-

operation, for example rn agreeing upon a unif'ied se,t .( 

cor legal norms. The increase in air traffic and speed • 

makes it desirable to establlsh c6n~rol regions such as 

BUROCONTROL,without regard to national Doundaries. The 

exp~cted evolution of new technical'ATC devlces will 
,1 L • 

most presumably further tend to centralize the operation 

of air traffic control functions. jnternational co-
" 

operation in the pe~formance of services May a~cording-

ly b~ used as an argumen~ for a convention. 

The fact that ground serviceJ tncluping 4TC.have 

more a~re a determining influence 6~the'movement 
'- r 

of an aircraft and the growing economic importance of 

the problem are also important factors in this-dis

cussion. 

~~:-:;-=-_........,,_----::--_____ ::--:::An=other argUment -pro '~,s~abllstlment of- a Convention "0 

r 15 that- :the question as to \ihlëlr'~:C-GrJ»ll to sue in pre- " 

.. • 

.-" .. .. 

Q 

< .' 

-' ........ , ~~ ~ 

sumab-ly. would have to be solved. ~~ ',-

Finally, the damage ca~d' by an ATC agency lIl8Y 
c- <~ 1 .., 

occur in aState other than tbat in which the fault was . ~ 

committed. This international aspect does ~onsequently 
l ' 

fa"our an intern~'tlona1 solutïon. ..) '-

In regard, to arguments eontt:. -a conv~nt~th.' SUb-., 

~ . 

. , 

. , 

, )---
/ 
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Commit tee posed the question whether a convention cou1d 
be presumed to achieve sufficient acceptance necessary 
to justify preparatory work. (181) Their reasoning was 
~hat the àifferent solutions in national 1aws were 50 

great that an eventual outcome would b,e of minor value 
#.~ < 

because the number of ratifications wou1d be sma11. 
t'!" This wa5 obvious1y not meant as an argument agains,t a 

Convention in itse1f, but it was raised because other 
prob1ems were feit to be more pressing. 

One aùthor, Larsen, adds another argument; Whether 
it is wise in general to make organizations which per
form 50cial1y desirab1e services liable for their ser
vices. (182) This argument goes·to the core df the 
whole subject JYIatt~r, discussed int,ens~ly in many coun
tries, of whether ~he government shou1d be 1iable in 
torts for the performanc~ of the service functions 

towards the public. In Norway for examp1e, the r
xion has oeen discussed in relation to such services 
as the operatton of coastal llght-houses aqd various 

,'- medlca1 vacc inat ion1 ' programmes offered to the popu

lation. 
The de 1ege ferenda discussion proposed by Larsen 

is, however, of little relevance in this contexte The 
essential issue must be whether ~tates already have 
Arc liability as part of the~r law or if they favour 

\ 

international _rules making gove~nments liable. If 
these questions are answered in the aftlrmative~ a 
basts for a C.onventfon exists. 

Looking. at the answers to the Questionnaire (183)" 0 
o , 

26 States replied expressing tpeir agreement in the 
estab1ish~ent of a Convention, whi1e only 6 States 
vere opposed. The States in favour ~ere: Algeria, 

\ A~~tr-acli-a:y-=Aus~l'ia:, Be1:g1tmf, Br azU-;--ènllè, ' Coiômbla; > >' 

... , 

CI='echos1ovakia, Germany (Federal Repub1ic), India,· , 
- .----------Japan, Kenya, Laos, Luxembourg, Mexico, Nigeria, Po~ 

. . ------------South Africa, Spain, Svit~er~and, Tan~-Tun~sia, 
Trinidad and ·~,_Qg1Ulda-r-Urrrted.rab Repub1·ic and 

Unlted ... st«têS~ of America. The States opposing estab-
---------_.----: ... 

-llshment of lnterna.::Jn~l. rules vere t Burlla, Canada, 

\
./' " 

,'\ 
\ 

.- -
• 
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Democratie Republic or the Congo, Jordan, Korea and the 

Netherlands. The majority 15 therefore clear enough, 

although 1t must be 5ald that 26 states parhaps 15 so 

-small a number that the situation i5 yet not ripe for 

a Convention. But then we have the fact that laziness or 

lack or administrative resourCes Causes ma~y states not 

to ;answer, and consequently their position may be un

known. 

Turning to another a~pect - establishment ,Of a 

Convention may eventual~y.createt in sorne resp~ct, a 
",,J.., 

worse position t'or the victims ,because, thejl: would prè-
t' 

sumably have to sue under a set of rules of l~ited 

11abi li ty. This r'ollows from the answer ta th'e 

Questionnaire which indicate that àlmost no S~ate has 

limited liability in case or ATC negligence and at the 

sam~ tlme show that the majority of states would pre

fer a Convention with limited 11abl11ty'- cf. 11.1 be

low. (184) 
The Sub-Committee stated in its first repor~t after 

\ . " 

havlng consfdered the variaus pra's ând can's, that it . . 
wauld he useful ta have international rules for the 

rp~ulation of the liabilit~ of air traffic control 

agencies, and that "such usefulness may be anticipated 

ta increase in the future". (185) 
The need was also discussed by the Legal Commi ttee __ -----

in 1964-. (186) No new arguments arosl'.>-~.aOO--nle-Vi~w---
--~ of the delegates varied from ~oval of further study --- .. ~ of the subject to di~roval. But as was shown by the 

vote (18-1)~ every representatlve found 1t 
, ------_ d~~e to,_at least, conti?ue the exam1nation of 

l. ~ _____ ----------~----the v$rious problems involved. 

______ ---:-- c During the second Sub-Committee meeting, ,it was 
.... , 

• • 

round appropriate to draw up rules op lia~ilitr, or -. 
more specifie to formulate prlnci 5 to' be i~cluded 

in a Convention. I~was fe e too èarly to draw 

up a Convention. (187) e desirabi11ty vas also con-

~idered at the 16th Ses~lon of the Leg~l Commlttee. (188) 
Some States continued their stand against a Convention, 

Whl/e others eontinued on the OPPo~lte li~~\ . .... 

\ 
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The author also refers to the statement by Mr • . 
Swart froID the Netherlands to the effect that the 

main justification for a special convention 1s that 

States w0uld thereby benefit from a limitati~n of 

liability.(189) The argument may have played a role 

in the position of states. (190) From what can be sean 

by expressions of States, the majorlty appears ta 
• i 

favo~r establishment of a convention. (191) 

8.3 In which way êhould air tTafFic control liability 

be internationally regulated ? 

The Sùb-Committee suggested four possible ways of 

solving the air traffic control liability problem(192):~ 
• 1 ')", ~ 

1. Amendments to the existing air law Conventions 

and ta the Draft Convention on Aerial Collisions, 

2. A particular ATC Convention, 

1 3. A joint ATC and aerLal collisions Convention and 
\ 

4. A consolidated Convention, including the ATC 

liability, aerial collisions liabiiity and 

liabi lIt Y for damage caused by _f2Ieig.-n---&±rcran ,

to thir:.d p..w-t-f-e-s ~tnesl.irf~;e. ---_, _ . __ ~- .. ' wnlch approach W'as the 'llpst suitable W'as discussed 

• during both the Legal Committee's 15th and 16th ~essions. 

(193) Alt~rnative 3 ha? already been rejected by the 

Legal Committee. (194) The Commtttee, 'however" obViously 

had the power to alter its decision but this was not 

felt deil1:'able by the majority. The United .:Jtates of' 
~ , 0(" 1 

America had proposeq .that the rossible-' advantages of 

alternative 4.ought to he s~udied by the Legal 

Committee. (195)- The pr:.oposai was ~~sed on the argument 

__ ~h~~_gr~~_~_~:~.~:_:~-=~!~,~ i5 t~~~~ especially af'ter 
th~ two proposed Conventions h~ve en~~ed into force. 

And further, that splitting into separate éonventions 

the rights and liabil~ties whièh most commanly arise 
" 

trom ~ ~ingl~ fact situation, 15 not desirable. This 

-situation ~ak«S it PQ~~ible for Sta~es to sign one and 
not ~other Convention and ~he gegree or uniformity will 
not p~ hlgh inter'alia beca~s~'contradlctlon~'seem 

ditflcult. ~o a,ol~ ~d obvlously .~~o because tbe same 
" 

- ~----- .. ,... ... r ..... -

. , 



• 

~ 
': 

n 
of 

[ 
, 

/ 
/ 

~ 

/ 

r '~ 

• 

.. 

• p • c • . , 
S.~at es' W'1'11 not be part ies to' the sarne Conventions. 

rlowever, the. Obst,a'~e"paCkage ~olut1on" 15 the 
fact that ütates seem,to e le~s attracte~ by a,nnified 

proj ect than ':'by a separat oach.'· A consolid4.t ed 
~, 

Conventjon wou] r1 oonsequent ly te'nd to get fewer' rati-

fications than would be possible if l a n1ecem~1 approach 
• 1\ 1 

was followed. Th~s real life factor appea~s ~be 

decisive, although ~ principle the United 0ta~es of 

Ameri~a suggestion ,pas the best ratiohale. The author f) 
, '" 

supports the ~wlss who, while having much sympathy'for ...." , ~ 
fthe p~oposal, th6ught the danger or nGn-adherençe was 50 

large that', they could not sup~ort, it. (10/6) \ ... 

o The c9mplexity of the situation w~s w~ll illusfirat~d 
by a '~simplified) note of the ùwiss repre'senJ,ative: 

"Note of .. ttIe üwiss ,;~pre;entat i va. . 
" 11" ( 

" 

1. (This is to iblustrate) tjîe It.ab~l~y r.el.ations 

which could arL5~ out ~f a case of C)llis~on 
betwe~n" tw,o ~lrc'raft in \oIhich the ai1r traffic ' .. ' 

control wayJnvo~b,red. It i5 somewhat' simplified 

in that on1y ~irect claima are.consider~d • 
• 

1.1 •••• Defendants de,scribed in (AJ and (B) below 

1 
(A) 

, '. (,., 

could be exposed to the following kinds of 

claims: 

The A,ir Traff1'a Control agency would he 'exposed, 

to' claims !'rom: . , 
1. tRe owner" or' operato~r of both ~ircraft, 

, 

2. ~lalmants with respect to passengers or 
,~ ( 

goods carried od eithér or both aircr~ft, , 
, 3. persons who suffered damage or injuries. on 

{"" 't: 

the surface, 

" 

. , 

.( 

4. clai,m-ants for 105s of use of 'either ain:raft., 
--~.:.-..---:,..".,. 

.", ~ ----- ~ ~- .... ~,.-~ ~ -"-- ..... - --~------

(B) The CarI'ie-r~ owner or oper8:to~ 'Qf one of the 

,two/kircraft would be exposed to clalm~ frQm: 

'1. the owner or' op'erator of the Other aircr;rt,. 

2. c1almant's w1 th respect to pasàeng'{:!r.s or' gooas lf, . . , 

~, "carr1ed on elther et the !1ircraft,'· .; _ . 

3. persons who have suffoered.' damage or injuries' 
• on the, surface, < 

~'" .. 
. ' .. . 

.. ., 1 

, 

, " 

" 
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4. claimants for 10ss of use of the aircraft. 

2. l 9taçl di tion, the carrier, owner, or operator of 

the other aircraft would be exposed to c1aims 

/corresponding to those 
(4) under (B) above." 

listed aS (1), (2), 0) and 

An accompanying diagram can be found in the 

documents of the Legal Commit tee, 1'5th Session. (197) 
A :fifth solution would be to codi:fy the existing air 

la ... 'Conventions regarding tort ious or contractual liability 

and to inc1ude ATC and aeria1 collisions liabi1ity. This is 

more radical tha~ the Amer lcan proposaI - a fact which 

indicates its purely theoretical value. 

The need :f'or codiftcation may seem 1ess apparent for 

the t ime being. If hc:wever, we consider how international 

transportation by air has increased in the past and only 

a few :f'actors indicate that there will be a slowdown in 

the future escalation, i t strikes the author that sooner 

or later codif'icat ion will become a necessi ty. Because 

of these factors, i t 1s hoped that a ~tate will propose 

tq .... the Legal Committee that action be taken by appoint

ing a commit tee to study a future codification. Having .. 
said this, i t must be added that the author obviausly 

rea1izes the comple,xity o:f the problem. However, i t is 
, 

not 50 enormous as to be not worth trylng. 

The sixth solution, proposed by Larsen, is that ATC 

liabl1i ty should ,best be regulated wl thin a Convention 

on internatiortal responsi bility of States :for injuries 

to a1iens under the auspices o:f the United Nation:s. '(198)~ 

In regard to this proposal, one must bear in mind that 
, 

:f'e ... areas of international law have generated greater 

controversy during the last decades than the law of 

State responslbility. The International Law commltsion 

declded in 1955 to undertake the codi:flcation of the 

principles of international l~w governlng state respons-

1 bl1ity and, at the same tlme, 'appolnted a Special 

Rapporteur, who ln his flrst report stressed the almost , ' 

unlimited number, and variety of clrcumstances whleh can 

create Intérnationa1 respons1bl11ty., (199) Because of th. 

',1 

.. ' 
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comp~exity of the subject matter, he suggested that the 

Commi sion should fiI'>st s tudy the specifie topic o.f 

responsibility for inJury ta aliens - the ,part which, in 

his opinion, was Dlost ripe for codification. The Sixth 

Commi ttee of' the General Assembly of" the United Nations, 

debated the question in 1960-1961 - a discussion whic.l'l. 
-

made it clear that it would be very difficult to prepare 

a draft eonvention on the, responsibility of" l:itates for 

injusy to aliens. On thi s bac kground, the Internat ional 

Law Commission appointed a sub-committee to su~gest the 
1 

scope and the approach of" any future study of the . 
subject matter. (200) 

A new Special .Rapporteur was appointed ln 1963. (201) 

Besides thé .foregoing, a Harvard Draft Convention 

exlsts. (202) 

The subject matter is, as indicated, extremely 
, 

complex and we will most certainly not get any Convention 
• c.. 

for many years. As .iXC liability of ~tates needs inter-

national regulat}pn, there 15 l.ittle doubt that the best 

approach 1s t9Ao 1t witin the framework of ICAO. ,With 

regard to genera~ 8tate responslbi11 ty, even this may 

represent a piecemal approach. An air tra:ffic control 

liability Convention could then - at sometime in the 

future - be adjusted ta' a more general Convention. 

Alternative 1 'Was also discussed but did not get 

\ special ~upport. (203) What we 'have left therefore is 

\alternative 2 - a particular Convention. The Legal 

COrnlai~tee decided by a clear majorlty (1)-2), that this 

lilas the best approach. (204) The èhairman did, ,oQwever{ 

emphasize that" the decision did not preclude the Sub

Committee from explor1ng the pO(:isibilit.1.es whlch 'could 

arise in relation to various aspect s of ATC liability. 

Finall,., as a seventh solution, vhl'ch vould only 

slightly Imp'rove the present si tuat ion ( and the'?efore 

llas not been mentioned before), it has been prollosed 

that a Convention whlch "would determine, at least, un

amblgously which national lav ~,s appllcabIe in these 

cases, should be es ta};üi shed • (205) ~ 

" 

- ,. ~, 

( 

" 
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l' 
1 • 

• 

• 

81 

1 9. Scope .ot: the Convention. 

The folloijing problems will be discussed in this 

chapter: 9.1 Kinds of services, 9.2 Kinds of damage, 
-9.) Geographical scope, 9.4 Kinds of aircraft, 9.5 

Postllre pt: aircraf"t··- during fl(ght or while also on the 

ground. 

"\ 
9.1 Kinds of services. 

The problem to be exarnined is what kind of services 

should be covered by a. Convention - in other words, 

what should be understood. by "air traffic control 
agenc1es" ? (206)" 

The basic question 1s whéther the Convention shoul~ 
-

cover only HATC proper" - i. e. area, approach and ae+o-

drome - or also such auxiliafY services as the Fl1ght 

lnformat1on ~ervice, Alertin~ervice, Meteorological 

Service, Milltary ATC Service and associated airport 
fac1Ii ties (ft ATC expanded"). ., 

Whether these services, by local laws, attracts 

11abillty ls, ot: course, of great 1mport~nce for the 

f~ture of the Convention. Thé answers t~rthe Questionnaire 

show-ed that there ls a large degree of disagreement in 

regard to the question. 14 otates answered in the 

affirmative ( only "ATC proper"), while 19 states did 
'" the opposite, and thre~ states gave other answers. (207) 

Consequently it May be dlfficult to achieve a consensus. 
o 

One st~te proposed that,' Instead ,14)( deflning the 
" . 

scope Dy specification of services, .J" general descript-

ion ;hould be employed. The d$scr.i;.ption would Include 

aIl of the ground services whlch a1'e established for 'the 

purposes of aiTcraft separation and assistance in air 

navigation. The rationale vas that "these w~uld have the' 

same possibility of being involved in an air dlsaster as 

the strict air tratflc control services themsel ves". (208) 

This solution v9~d on one s1de be dyn"~I, but on the 
other hand-vague and a possible source for Many l~gal 

1 

disputes. 

If the ,p"orementioned· approache$ are not possible, 

, 
'--./ 

, 
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two compromise possibllities are at hand: 
\ 

1. MATt proper" w1th a possib1lity for States to 

expand the scope by declaration. 

2. MATe expanded" with a poss1bility for states 

to restr1ct the scope by reservat1on. -~ 

Because 50 Many states (19) preferred the" ATC proper1t 

approach, it 15 presumed that one of the two com~ro

mise solutions may have to be applied. A wide 'sc ope 
1 

will probab~y, make Many States reluctant to adhere ta 

the Convention. (209) 

The scppe of the Convention 1s to a large extent 

related to the system of, liabi11ty. If the bas1s be-

cornes proof of fault (cf. later) the scope is likely 

to be wider than if presum~t10n of fault or even a strict 

llability 1s chosen. 

Additionally, the scope 1s dependent on whether the 

11ability.is limlted or not, and eventually at which 

level.,· If the 11ability 1s unlimi tpd, States 'will tend 

to favour a narrow scope. 

Determining which kinds of services should be 1n

cluded in the Convention does, to sorne extent, depend 

on whether the services are made available without 

cost to those likely to use them. The fact that costs 

are recovered i~, however, no absolute hindrance to 

Inst1tuting 11abil1ty. 
~ , 

Turn1ng to the more deta1led exam1nation of the 

different services (functions), 1t 1s superfluo,us to say 

much about the "ATC proper" which, obviously, will be 

included. , . _r- --____ _ 
-

At tAe 15th Session of the Legal Committee, the 

-Italian delegate suggested that only the services con-, 
templated in Annex 11, Chapter 3 should be covered by 

the Convention, namely, the" ATC proJler". 

The Fl1ght Information Serv1c~'s fun~tions and 

scope we~'àescribed in 0.23 above. The FIS 15 or 
great importance to the sare performance or tllghts 

whlch, in the author's opinion, ls or itselr a strong 
~ 

argument for inclusion in a Convention. Inrormation 

as to collision hazards outs1de control areas mlght 
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be exempted. The r~son being that it will somet1mes 

be based on information of doubtful accuracy. Any 

inaccuracy should be stressed by the agency when the 

information 1s rendered. 

The reliance aspect mentioned in 2.22 above i8 

also of importance in this contexte The fact that 

pilots normally have no opportunity whatsoever to 

verify the correctness of the received information 

favours inclusion of the FIS. As stressed, t~ ser

vice i5 more of a guidance than informative nature. 

The FIS is often provided by the "ATC proper" unit 

(210), a fact which makes exclusion less probable. To 

excl~de sQme functions performed by the body, while 
1 

others are to be Included, woul<\ create dellmitational 

problems and thus be undesirable. 

The Air Traffic Advi50ry Service i5, as mentioned 

above in 0.23, a temporary "ATC proper" service. The 

nature of the service indicate5 identical treatment 
/. " as the "ATC proper" in regard to a Convention. " 

The Alerting Service represents a more doubtfui 

sphere, but 5hould in principle be covered by a Con

vention on ATC liability. Thi,s liability will, how

ever, only relate to the increases in damage or ad

di tional new damage caused by the A.TC dur1ng the per

formance of its alerting functions and not to init~al 

damage. 

/"" Larsen aiso favours thi5 solution. (211) 

The Search and Rescue Service can, as 1s also 

the case with the Alerting Serv~ce, be argued to have 
; 

go direct relation t'o the performance of flight. But 

as emergencies and accidents inevitably occur thls 

service performs important functions in,aviation. 

Although 1t i5 quite a diffèrent function wi~ other 

characterist lcs, i t is not certain that ft ought to be 

excluded. 

The Sub-Commlttee stressed the human1tarlan aspect 

or this service, because of which it telt no l1ab11ity 

should be incurred. (212) , T·his ls however no prope,J' 

legal excuse. (213) A more"adequat. argument i8 the 

. , 

- ,,) r 
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~elationship between the Alerting Service and the 

search and Bescue service. If the first becomes in

cluded, then both 5hould be. The Sub-Committpp was 

1 n doubt as to inclusion. (214) 

The Meteorological Services should, in princlple, 

be included in the Convention. Sorne clarification i5, 

however, necessary on this point. 

Firstly, in regard to the accuracy of weather in

formation, the Sub-Committee stated ln its first report 

that it 1s "difficult to guarantee accuracy - f'or ex
ample, vlslbility could diff'er from one side of' the air

port to another". (215) But it is obviously not a 

question of imposing liabi11ty merely if' the f'orecast 

turn5-out to be inaccuratè or wrong. The meteoro-
, --

logist i5 certainly no God and he operates, as i5 weIl 

k~own, wlth a varying percentage of failure i~ his 

fOFeCastini fU,net1on. The issue is, of cours.e, ~hether 

the normal procedures and techniques in ma~k the 
forecast have been used, in other words, if h has b~en 

negligent. If he has performed the discre nary de

cision in a reasonable manner, there can (provided the 

~egime 1s proof' of fault liability) be no liability. 
~ , 

What has Just ~een said does not apply if the informa-

tion 15 of a non-d1scretionary nature - as for example 

tne reading of the barometer. 

Concerning the transmission of information - if 1t 

1s done by the ATC agency - no liabl11ty for the cor

rectness will exist when the unitoonly relaya the infor

mation. The agency can,only b~1abie when it has not 

transmitted the same information,a$ !t received from 

the weather bureau, ror example in the case of an 1n-.. 
correct reading.· J 

The A1rport F.cl1i'W Service make a cUstinction ~ 

n~cessary in regard to a Gonvenfion • Namély ~etween 
cases where the ATC organi~es and supervises movementa 

• 4 

- on runwa7s and élsewhere on the groÜQd whers àircrart . .. 
operate '(snow removal, laylng or ne. 1ayers o~ asphalt 

on the ta~ac). If the ATC for example tails.to ,et a 

truck away berore the land1ng of.-n a1t"crat~ and the two 
'\ 
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t vehicles collide, liabili~y should arise. The other 
group - the mere airport functions - such as providing 
ineffective equipment, must obviously be excluded from 
the Convention. 

Whether Military Air Traffic Control Agencies should 
be included is another issue, which, because of the 
nature of these services, may create obstacles for the 
establishment of a Convention. Because ATC in sorne 

'States is performed solely by military units (for ex
ample in Italy, where the service lies und~r the 
Ministry or Defence) inclusion is necessary to get a 

ltJ 

Convention of any practical value • . 
In sorne States, agencies take care of both civil 

and mili tary aircraft, while still ot,her countries have 
Doth military and civil agencies serving the respective 
tr,.ffic. 

Although military uni~s do not cont~ol or supervise 
civil aviation in most States, they.can, of course, 
harm civil aviation in their control of military air
craft. 50 far as civil aviation becomes involved, 
these ag~ncies ought,to be included in a Convention. 

, . 
The need for inclusion is, however, not present if 
only mili~ary aircraft are involved. (216) 

Another issue is whether the Convention sheuld be 
limited te "controlled airspace", sqch as flight in
formation regions and approach contro+ zones~ 8ecause 
it happens in practice that information 15 given to 
aircraft 9utside these zones, and the p110t may have 
to re17 upon this information, the convention, should~ 
not be restricted. An argument can; hovever, be made 
in opposition to this - :especlally because of the 
voluntary aspect and the lesser degre~ or aceuracy • 

. Navigation&! raci11ties on the ground must be 1n
cluded~ The issue will, in most cases, be Yheth~r 

, 
operatlon and maintenance of these have been carri~d 
out vith the approprlat~ degree o~ care, _but the 

• > 

ag~ncy may also, in ...specifie, countries, be he Id llable 
\ 

lf·,Tthe equ1pDlent Just l"al1,8 to york • 
'-'';< , .'. 

Flnally, both the Su~CoaDdttee and the Legal 

CœaJ,tt.. acreect ,bat ~e d •• cr1p~.1_ ..ao.l4t .... 

., .. -. , 
, 
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... 

; 

't... ~ 

~;,:~ 
t1~;ra 



• 

• 

( 

• 

• 

• 

c 

• 

86 

broad 6n,~ (217) assuming that a proof ~f fault system was a

dopted. The Sub-Committee stated ~hat the description 

"could b~st be .expressed as inclu"di~g aIl air navigatibn 

services and.~acilities provided for a pilot for the . 
sare operation of the aircraft" -_a~description whicM 

the author Will~pport a~ a'practical one being as far 

as it is possible to go at xhe moment. bifferences in 

Interpretation will, however, be greater when the tech

nique of using a general description is employed with 

the presumable result that more court cases will emerge. 

9.2 Kinds of damage. 

In regard to kinds of damage to·be ~vered by the 

Convention, three points are of specialCin'terest:' 

1. Delay 

2. Noise or sanie boom 

3. Damage to the surface eovered by the R_me Con

vention. 

Concerning damage to per.sops and property on boarà 
p ~ - ~ 

an aircraft and t~ th~ aircraft itself, a consensu~ 

exists. However, the Sub-Committee wanted the Co~ven-, .... ':.. 

tion restricted to damage on th~ surface contemp.~&ted 

by the Borne Convent~~n. (21~) But 'as there are di~fe

rent views"-as to what is ,in fact covered by the Rome • 

Convention, a clariiication is necessary~ Beaubols (219) 
states i~ )regard to No. 3, that damage c~used by shock . 

waves from je~ a~craft to propeTty on t~ surface 15 

not covered by the Rome Convention, while.Lëdrup la pf . 
th~ opposite opinlon and he presents a good' argument. 
(220) .. 

The ATC May cause delays from time to time, but the , 
question is 1egally almost of pure academlc intèrest. 

Anyhow, some remarks on the ôub-Commlt~ee's 061nion are 

merited. (221) 
" , 

, The Sub-Commlttee agreeà on excluding delay vith 

the rationale that the ATC "might ~ve ,good technieal,. 

reasons ror delaying an alr~rart~!'and it 18 Mnecessary 

• 

.t tJ Avoid the danger that hast y actions may b~ perror.éd" ~ 

!-Vlth the viey to avolding'delay". (222) To thls, one 

co 
Q' 

. , 
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ean rêmark that there o~viously~i11 be no liability 

if .technical or other reasons make a ~e1~ylng orq~r 
of any absolute . neeessary •. It 1"5 not, a question 

liabl1ity for delays. The issue 
ligence caused the deiay. 

is whether ATp neg~ 
'yi , \ 

Larsen makes the saroe mistake and men~ns the esti-
mated annual 1055 caused by delays (223). This, how-

, , 
ever, is almost sole1y due to congestion. Delay should, 
in principle, be includ~d. 

~, The major4y o'f' ~he Sub-~ommittee favoured exclusion 
- ~no15e and sanie boom. The ATC wou1d eventually only 

be 1iable if they ;-endered incorrect t-Q,!,ormation as ~ 
noise regulation or ordred the·aireraft to break the 
sound barrier at a location where a prohibition e~isted. , 
The i~ue i5 purely academic at the moment, but a Con-
vention should in prlncip1e aiso pover this klnd of 
damage. 

One absolute restriction of the Convention has to . --be made - that an aireraft is involved. 
~ .. 

9.3 Geographical scope. , . 
/ 

The Sub-Commlttee considered the int~rnational 
elements .which would atttaet the appliea.tlon of the 
Convention, rejected sorne or th~nd agreed upon em
ploying the,fo1}owing three elements: . 

1. ThA registration of the aireraft 
i. The place where the agency was locat~d 
~. fhp. place of the damage. (224) 

The prlnciple °should be ac~ordlng to them that ~he 
ATC "agencJ'l shall be liable on proof of fa.ul t for d8.J!lage 
caused (a) to an aireraft or person or property on board 
if the ai~crart 15 registered in another Contracting 
State, irrespectlve of where the damage occured; (b) to 
a person on t~~"iurface in another ContractJ:ng State 

'. 1 
irrespeetlve the place or registratl~n of the air-

1. crart 

i~ proposed p'rovlsion wo.uld mean that persons 
trom the Btate where the agency Ys located are covered 

, 
'.when the)" are on board an alrc1"att reglstered in another ... 

, . 

( 
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Contracting ~tate, but not if their loss eonsists of surface 

damage. 

fhe provision uses thp registry in section (ai, 

~eaning that cases,where the aircr~ft Is registered 

in thp State ~here the agency is located and 1eased 

to an operator·from a foreign state, flying foreign 

nationals, w(Juld not be covered. -More remarks could 

be mad~ on the proposed provision. Gases of inter

nat~l registra~ton (cf •• Article 77 qf the Chicago 

Convl?ntion and the Council decision) must· for example 
'. 

be incorpo~ated. 

A final point r~lates to a proposaI by the Scandi

navian States to make the Convention apvlicabl~ also bn - . 
recourse actions brought by the user or owner of an 
alrcraft registéred in one Contracting State against' 

an agency in another state in respect of d,amage caused 

by the aircraft to a person or to property on the sur-

face in a non-Contracting ~tate. (225) ~ 

The author's conclusion, however, is that the best 

course would be to establish a Convention whlch applles 

to aIl civil ai~aft irrespective of nationality. The 
, 

practical feasibility of this suggestion Js however 

doubtful. 

9.4 Kinds of aircraft. 

A definition of "aircraft" ,1s not desirable because 

it'may weIl become obsolete o,er a period of years. 

The inter-relation between' the different air law 

Conventions poses a problem i~-determining the t,sue. 

The Rome Convention does not apply to state aircràft. 

(226), while the Draft Convention on Aerial Collisions 

(227) permits reservations concerning different classes 

of state aircraft. Unification (or simplification) 

should, in this c9ntext, be an objective. 

Ano.therpoint is the relation to spacecra:ft. Those 

existing are._ no~ eontrolled by ATC agencies; But space 

shuttles mlght'be in t~is position in th~ future. What 

is of pract1cal importance today.ls the role some 

\ 
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particular ATC unit~ play in informing air traffic 
1 

ab@ut space launchings and landings from space - cf. 

9.5ebelow. These situations would have to ,be covered 

by the Convention. ~ 

The~ùb-Committee's major1ty wanted to adopt a 

compromise solution employing a general provision 

including aIl klnds of aircraft, while_at, the sarne 

time allowlng states to make reservations ln ;egard 
l ' • 

to damages caused by or to (a) aIl or specified classes . 
or Its own State aircraft, o~ (b) aIl or specified 

classes of the state ai~raft of other Contracting 

States. (228) 

!he scope of this reservation 15 relatively_wlde 

and mlght, if many States use the P?1sibility, limit 

the value of the C9TIvent1on.' A bett~r approach would 

be to follow the French propo~a~ and make a distir~t~~~ 

between "general" military air traffic anq, "operational" 

mil1tary air traffic. Reservations onl~hould be 

a'116wed for the lat ter group; (229) 

It must, however, be admitted that adoption of"the 

Sub-CoIDf1i t tee' s proposaI apparantly is the anly prac

tical approach. 

9.5 Posture of alrcraft. 

The Rome Convention is limited to cases where air

eraft are "in flight" (Article 1)· even though an air

eraft mlg~t (and o~ten does) cause d~ge whlle on the 

runway or at parking areas. This p~neiple could be 

adopted in regard to ATC agencies also but, as ATC 

functlons are nat limited to aircraft in fllght, an-
9ther solution 15 desirable. 

As the Convention will apply to acts or omissions 

by agencies, the functional scope of thé units shall 

determine the issue of the posture of airëraft. The . , 

prinelple shoul~,"b'e that the Conven n applies what-

ever 

way, 

long 

posl~lon of the aireraft - in f~ ht, on the run

on t~taxl1ng strlp or on the parking are. - as , 

as the alreraft ls under What should 

'1 

__ ~_...L_~_~ ___ -"' ___ ' .... ' __ ... .;olI~~ 
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~ be ,meant by under "conbrol", depends oV}--Jthe scope of 

the services to be covered by the Con~entlon - cf. 9.1 
above. But, in general, it i5 whAn the pilot follows 

~/ directions or information rrom the ATC unit - a period 

'whlch, in practice, .runs from the "take-over" by the 

agency of the alrcrart (f~om another unit or~ before take

off), until transfer to another unit or, a t'erminal stop. 

Annex 11 of the Chicago Convention provi~es an 

argument in this ditection - prevention .of collisions 

between aircraft on 'the maneuvering area and obst'ructions 

fi- on that area is one of the ATC's functions. (230) 
" 

Whether the aircraft was or was not in movement 

will consequently be immaterial. 

One view in the ~ub-Cornmittee was that the Convention 

should be restricted to "in flight" situations because only 

in this case there exists "a proper international 

element necessary for regulation by Convention". (231) 

The author has difficulty in seeing why the differen~e 

between a situation where an international commercial 

flight is at the taxiing-strip and a situation rightr 

after take-off should justify a different legal position. , 
The international elemerp.t. is not 

than in the second situ~6n. 

greater in the first 

It was additionally proposed that national law should 

apply to a collision of an aircraft with a ground 

vehicle even where both were under the control of the 

control tower. This proposaI should be rejected. (232) 
The earlier mentioned question of space vehicle 

launchings should be covered by the genaral principle 
• indioatad aboya. If a launching takes place at Cape 

Kannedy(Cape Canaveral) for example, the proper 

which will be informed'has a dut Y to inform'alr 

in the area of the potentlal obstacle. (233) 

agency 

traffic 

J 

" 
" ' 

• 
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10é &ystem of liability. 
\. 

10.1 Generally. 

--~ -- -- ~ - - ---------..r--.."..-

, , 

Which system of liability should be cho5en~ i5 of , 
the utmost importance to the fu,tur~ of unification of 

Î 

the rules relating to air traffic cont~ol liability. The 

system of liability elsewhere in the~field of inter

national air law varies from presumption of fault( the 

warsaw Convention) and absolute liability( the Montreal 

Agreement, the Rome Convention of 1952) to a mixed 

system( thé Drart Convention on Aerial Collisions, the 

Guatemala Protocol}. An ATC Con~ention should therefore, 

if pO!:i.(ible, be adju'sted to existing or 'proposeÙ , 

ConventJons. 

As mentioned earlier, the system of llabtlity is 

closely related to the scope of the Convention and the' , 

limitation of liability. The' intention' i5, however, to 

try to deal specifically with'only the basis of the 

'liàb~ty in this sectl?n. 

The first thing whlch has to be establlshed ls 

wheth~~ the liabillty Shbuld be of a contractual or 

tortious nature. The majori ty :vlew among Stat es is" that 
, \ ' 

11abl11ty should be based an tort. According to ICAO 

(

• info~mati~nt only 3 statés have a syst?m of contractual 

11ability for ATC agencies. (234) In the Un~ted Kingdom 

\/~ contract exists' between the operator/carrier and the 

!agency including a waiver of l1ability. 

Although a Convention May be of a t~rtlous type, it 

should be' men~ioned that an implled contract will exlst 

in sorne cases when user charges are collect~d. It 15 

necessary, in thls context, to emphaslze that as the 

leveI of recovery of the cost of the ATC services rlses, 

_the ATC service should accept the normal incldents of 
" 

provlding a service for reward which Inc.lude liabllity 

for fault , or perhaps even on otber ·grounds). 
, . ' 

The Sub-Commlttee dlscussed:~whether a mlxed system 

of 11abl11ty- should be adopt-ed, ..Ac·cording to thls, the . 
Warsaw system for ,passengers et("~" the Rome. system for 
damage to thlrd partlès on the surface, and proor of , ' 
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fault in other instances, couid be combined in the new 

Convention. (235) 
The JCAO Questionnaire is of basic importance in 

regard to the selection of a system. Sorne 35 states 

replied that they would prerer a proof of fault 

liability (236), while a few other States wanted a spe~ 

fication in certain cases - presumption of fault or 

strict Iiability. The ~tates favouring a proof of fauit 

Iiability were: Aigeria, Argentina ( exceptions for 

certain cases ), AustraIia, Austria, Belgium, Brazil, 
, ' ( 1 ~ 

Canada, China, Colombia, Czechoslovakia, Democratie 

Republic of Congo, Germany ( Federal ~epublic ), Greece, 

India, Iraq, Ireland, Japan, Kenya, Korea', Luxembourg, 

Mexico, Netherlands, Nigeria, Phillippines, Poland, South 

Africa ( in certain cases only ), Sweden, ~witzerland, 
~J/( Tanzania, Trinidad and Tobago, Tunisia, Uganda, Un~~,,\ 

Arab Republic, United Kingdom and United ~tates of " 

America. 
1 

Most oî these countries have a llability system 

Identical to the one they propose in the international 

contexte The only practical solution appears therefore 

to be to adopt a general proof of fauLt system. The 

author will however prefer inclusion of a strict 11ability 

norm in case of failure of technical equipment - cf. latér. 

~liiâDnlty based on negligence will give maximum 

protection to governme"nts. Claimants will, in this 

instance, tend 

bec~ilse or the 

apply to them. 

occur. 

to sue the operator or the carrier -

more favourable liability system which 
o 

Fewer claims ( at least direct ) will 

Larsen suggests that "fault" be de:fin'""ê~ in the 

Convention. (237) This would however, in the author's 
opinion, be fruitless. A de:finition would have to be 

rather general and perhaps would create aore d1f~iëult1es 

than,can be foreseen. Remember the experie~ce :from the 
(~~ --

Warsaw Convention in respect of the "w11ful m1sconduct" 

concept. 

Hjalsted also argues on th1s prote~tlon 11ne. His 
view ls that .ost ot aviation cases ta11 in the "grey 'l' 

. , 

" , 
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area" where it 15 difflcult to prove negligence •. ' Con-
sequently, a proof of fauit system throws the burden on 
the clalmant who, in fact, ls in the worst posltion con-, 
cernlng the evldence and thus leaves hlm vith a reduced . .., ~ 

possibillty of recovery. (238) The argument is, how, 
ever, only valid 50 far as the "grey area" exilsts in 
real life, which i5 difficult to quantify. 

Another aspect to be mentioned ~n this connection 
is that difficulties with regard to_)ecourse actions 
might arise. (239) 

10.2 Technical eguipment. 

The Most interesting aspect in regard to the system 
of liabllity 15 concerned vith cases of failure of 
technical equipment used by agencies. It is a well-known 
fact that new technical devices are constantly being em
ployed by ATC agencies; recent years have seen a dis
tinct escalation i~ this respect. Computers are used 
and radars are being installed at more and more places. 
This increase in technical' equipment means that more 
and more ATC functlons are taken away from ~ir traf~ic 
controllers. It does not Mean, as the Sub-Çiommittee 
argued, that "automation vas only vlewed as a tool of 
ATC and does c?nsequently not replac~ the controller". 

Th! sIed tOo a suggestion by a Norweglan delegate 1 

that it should be consldered whethèr agenciejYshou1d 
be held absolutely ~lable in case of technical fauit. 
He further stated: "If a pe)'son operated compllcated 
machinery, as did the electronic operator in the·~TC 
agency, he should be. liable for any hidden defect in 

the machinery or for ~n e~ror or the machinery dur~g 
1 

i t 6 !work". (240) 
1 

!Bec ause of' incTeases in aÙ~,omat'ion, a proof of 
fault system would I1mit the possibility or the cla~
Mant to recover; fl.rstly due to the ev1dence" aspèct 
(difficul.t to prove ln thls "grey area") and secondly 
due to the autom~tlon increase 

L • 

~lff1cU1~t the more automat~on 
Others support thls v1ew. 

p er se (more and more 
1ncreases) • 

Rinek for example ls 

) 

,1/. 
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of t~e opinion that the government must ~e res~nsible 
in cases of failure pf computers, radars or ot~~~ 

i -
technical devices. (241) 

Within ICAO, there appears to have taken pLace 

a graduaI shift in the view as ta lhis point (242), 

so tnat not Just a small group of States favour adop- ~ 

. t i.j>n. of absolute 'llabl11ty for technical "faults". 

These 'States mig~t hQwever renounce their position _ ~ 

if, a p~esump~ion' of raJ;.lt 'system---!s it1cluded wlth re-

gard ta damages from {his type 01:, cause. . , 

The assumption bf risk argument 'was argued in the , , ' 

Sub-C~mmittee with the intention of excluding'ca~riers 

or operators from the group of beneficiaries of a strict 
,of 

.liabillty rêgime. (243) , 
. ~ , 

If a special norm co~cerning comput ers and such is 
'- , 

agreed upon, a de~inition of "technicai fault". must 

be made. It should be restrlcted to purély'technical 

failures and'not include such,faults as lack of in-

spection of navigational aids. (244)' . f 
Inclusion of an "organizational liabili ty" like 

. the one in existence in Norway i5 presumably imprac-. 

ti~al at the international level. The claimants 

will consequently have to prove negligence during . . 
the organizing process. Although such an inclusion 

tends not to be feasible in ~rinciple~ it is an-~pen 

question whether this formaI exclusion makes any 

difference as to the subject matter of the legal 

situation.' The reason is that lack of a specifie 

organizational liabi~ity may re~ult in a situation 

where ~he ·courts find that the omission in not o~ga

nizing ln 'tsel1: eonstitutes 

\ 
neglige1(e. 

\ 
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1". Lj mt tation of liabili ty. , 
. "-

The three que.5t'lons 'to be di scu5sed are: (a) should' 
, .' 

the liabillty b~ 11mit~d, (b) determlnation of iimits, 
and (c) 'cases or unlimlted liability. 

11.1 Limitation oro not; 
1 

" 

This i5 of eourse the basic question. As the otner 
privaté air law Conventions contain limitations, it ean 
b~ argued that unirorfuity favours limitation. ,This i5, 
however, only V:,alld if the lill'Œt s in, the ATC Convention 
were to be equivalent to the 'Wars~w and the Rome limi
tations _ for the 'reS?ectiv~,'. kind of damages. But as 

"Warsaw; Hague and Guatemala contain dlfferent monetary 
-

~ limit,ations, revisio~ of these ha~ ~o be made before 
any uniCormity .",i11 occur. J-f on M contrary, a new 
system of monetary limitation,becomes adopted, there 
will be no con~ormity, but ~ore complexify. 

~ Q 

States might be unwll1ing to ratify a" Convention 
not 11miting'liability, especially developing Of 

other countries, on which liability co~ld have a severe 
~ economlc impact"but also other states. In o~der to 

get substantial adherence limitation should be in
cluded. .' -Limitation mlgAt aIso be looked upon as a "favour" 

t!j , 

to States which still have the immunity concept as 
.j. ... 

part of ~eir national "law in order to get them to 
ratify. La~sen-(245) argues that it is doubttul if 
llmi tatlon viII get· them to adhere, "because the rea
sons by which tho~e States justify their Immunity are 

, ,~ 

seldom ;'8conomic. They are lnstead that the King is 
lnfallible or that it 15 111og1cal to make the source 
of' lav liable". . 

Another argument - contra limitation (~~6) - is 
that when goverriments desire the benetits trom air 
transportation, they must be villing to p.y for ,the , . 
damageyt thelr ens~4~.ynegllgence. It la • tact that 
air transportation greatly eontr~butes to th. ~~nomlcs 

, , 

r 
:. • l - ''Ii # :' <. '1 .... ~"J.j~' ~" ,'" '.r..t~' _'h ~-i'" 
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of industry and trade and consequently to the Gross 
National Product. The beneflts are much greater than 
the figures suggest', due to the ~~adequ~te method of 
measurement of air transportaionls contribution to the 
Gross National Product. 

It might also be argued that because liability 
will probably De based on prQof of fault, no liml
~ation is desirable. This represents. a quid~ro quo 
argument to the one regardlng ~he Rome Gonvention and 
its strict llrnited liability. (247J 

Proof of fault will represent an economlc protec
.... tiol) for., the government simply because of the 'problems , . 

t 
in proving negligence. Due to this, it can be argued 
that they do not need the protection of limitation. 
~he clear-cut Cases will be few and peèple will tend 
to sue according ta the Warsaw or Rome Conventions, cf. 
the earlier mentioned "grey area". Recent years have, 
however, seen an expansion in the concept of negligence 
both in the">United States of America an'd other common 
law countries and thls has tended to be somewhat 
p'arallell to the evolution, in for exam'ple EUlfope. 
It is therefore doubtful whether th1? system would 

result in any protection of the Stat.~s 
A well-known argument contra l1ab i~at aIl, or 

limitation of the llab1lity, is that he
b 

economic 
burden might be too heavy. _ This can be employed in 
this context too, ~n regard to catastrophic r1sks. 

Il ,,' States are usually ~el~-insureQ, and consequently they 
must 'dlstribute eventual' liabilitles on the tiax.- . 
payers or other sources' of income. The posslbility 
of dlstr~bution nul.ll~les the "burdentl argument, but 
as far as the State can dlstrlbut~; thls might be 
impossible,~or example in some developlng countries. 
These countrias can nevertheless secure themselves 
br taking out insurance. This occùrs ln pra'c!tice 
in some'States. - ,~ • 

The -possible ditf1culty in &greeing upon limita 
might be used as an arguaent contra l1mitation. It 
a system-, contaln1DJ low llDl1ts is adopted 80me '0:t the 
major States in c1vilJvlatlon m1ght be re1uctant' to 
ratlt'y and th!. vould take much or tb' .Tract1 ....... -, 
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from an ATC Convention. 
It should also be added that the strength of the 

rationale for having limited liability varies vith the 
kind of services. It is, for example easy to agree 
vj~h the argument that if the Search and Rescue 
services and· the Alerting services become included in 

,,'" 
the Convention, limitation has to be instituted, while 
on the contr~y the grounds for limitation are weaker 
wi th regard to "ATC proper". 

The answer to the Questionna~re showed that 30 
States favoured ~mitation. ~trangely, one must say, 
because v~y few states have limited liability in 
their national legislation. But limitation mlght be 
necessary to achieve wide adherence. Only 6 States 
were ?pposed; but some were major States in this con
~ext. (248) A part of the latter's objections can 
be reduced by adQption of a system of minimum 11mits 
in the Convention, per~itting the /individual State to, 
'establish. hlgher 11mits in 1ts own jurisdiction - as ' 
is the case vith Articl~ 35A of the Guatemala protocol. 

',' 

Assumption of risk considerations might be argued 
1 • 

in relation ta limitation, for example in regard-to 
carrier~ or operators. Such considerations, hovever, 
should not have any decisive value in respect of 11mi
tatio~not. 

An ATC Convention viII presumab~ contain a limi-' 
tat10n of liabiltty provision. This was also the re-, . 
commendation made by the Sub.Committee. (2~9) 

11.2 The geterminlt10n of kimits • 

Varlous posslbl11ties exl~t: 

a. limitation in accordance vith the other private 
air 1av Conventions, ~ 

b. new li~.ts to be establls~ed, 1 -
c. a compro.1se so1'lt1oQ wbere St,ates wou!4 bel 

able to establ1sh higher than the JD1n1mUII 

111l1ts prov1ded by tbe Convent1on 111 regard 
to the1r ovn jurla41ct1oD. 

.. ' .. t. 

-, 

• 
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d. limitation according to the size of, the 
agency, 

~. a fixed limi tation, based on the aver~ge .. 
value of human life and prC?perty among the 
High Contracting Parties. 

France proposed that the limitation ~hould be mâde 
according to the limits each Member State had adopted 
"for each category ~ictims, through its adherence 
to the other Conventions (Warsaw, Hague, Rome, Col
lisions •••• ) dependent on the circumstances". (250) 

This solution would have the advantage of un,iformt'ty 
\ , 

and would also make the issue of rècourse actions 
simpler than if still another system of ltmitation ... , 

were to become-int~duced i~ the domain of inter
national air law. The uniformity argument should be 
strongly emphaSized because the future situation of 
air law otherwise vi~l become too complexe 

The French pl\oposal has however its weaknesses, 
mainly due to the~act ~at the ratlonale for limiting 
the carriers' and operat~rs' liability is of a differ-, -
~nt nature than that in regard to ATC agencies. The 
limit~tion in the Warsaw, Rome and the,other Con- . 
ventions i5, to a large extent, based on the economic 
position of the persons liable - such as the alrlinea' 
financial position. Wi~h regard to ATC liability hov
ever, there is no question of protection of a more or 
less weak industry but of' the economic situation for 
governments. ~ Anoth~r point is that the tnetarl amounts 
in existing Conventions already are t00 lov to some 

u • • 1 

extent, cf. ror eXalllple the Montreal. Agreement, sub-

sequent practlce by the major JÜrl1nes and the recent 
Guatemala Protocol. They vou1d thererore have to be 
Increased. A system containing a tixed lillltatige 
viII, tor that matter, a1ways be Inadequate vith pre
sent continuJ,ng int'1-atlonary proces.. On th1s back-

~ground, the Guateaa1a Conterence a40pted a nev el.altic 
system vh .. reby the uounts are 1ocreasN, by certa1D 
intervals, either autoaatically or at Conterence •• 
(Artic1e 42) , 

Q~, '.,. • 

,-' <,' ~~,. ,~~ .-\, 
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I~ the limits should be di~~erent'from the existing 
bnes, wnat_ height would be reallstic?' Determina
tion of limits has, in the history of air-law, been a 
con~oversial issue. The value of property v~ries from 

f"r 

~ate to State, and 50 also the value of human life. 
A solution whereby the avarage value of life and pro
pert y becomes the basis ls impractical. Mainly be
cause the level would be 50 +OW that the major aviation 
States (especial1y the United states of Amertca) pre
sumably would not adhere. 

Higher limits inl an ATC Convention would addition-
-a1ly create the earlier mentioned cranger of conflicts , . 

concerning recourse actions. For example,. take a case 
where b~th the ATC and the carrier caused the damage 

~ l -

and the c1aimant sued and rec.overed .from the agency. 
If fault of a third party dld not ~xist, a~ a defence, 
then the ATC would be fully liable. But what about 

f -

the recourse action against the carrier - would his 
liability be limited to -the Warsaw limits? 

Determination of the ~imits according to the size 
of the agency was one of the~possibilities discussed 
by the Sub-Cômmlttee. However, it r.eceived technical 
advice to the effect that there were no criteria that . 
could adequately be employed. (251) This solution 
would have been an analogy from maritime law. 

The most likely and advantageous approach appears 
to be adoption of "a system containing a minimum limit 
with, at the same tlme, a possibility for States to . 
establish higher limits in their national law.as i8 the 
case with the Guatemala Protocol. 'This,' ln .fact, could 
extend to unlimited liability. If the minimum I1mit .t 
the same time could be uniform vith the limits set by 
other Conventions much would have been gained • 

, 
The Sub-Committee's maJorlty agreed upon this system 

except that they d1d not stress the,unltorm1ty .speet.(2~2) 
'Finally, a limitation should apply not only to direc't 
actions against the agency, but add1tlonally to recourse 
action~. " 

> 
?~~~ 
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11.3 Unlimited liability. 

The Sub-Commlttee proposed adoption of Article a6 
of the Warsaw Convention a$ amended at the Hague. 0253) 
Article 25 has proved to be a controversial provision. 

A look at the decided cases concerning the norm, shows 

how the courts Interprete it difterntly. But as ft 15 
deemed desirable to have a system whereby "wtlful mis

conduct" deprives the ,.o-erlon liable of t?e advantage of 

limitation, no other· ~ution appears to existe 

In the author's opinion, however, the principle 

should not be included because of its evidenced in

surriciency. But if the majority or ~tates prefer a 

system of unlimited liability in sorne instan.c.els, they 
" _, 1 

should at least construct a provision-less/controversial 

than Article 25 of the Warsaw Convention as amended. 

" . 
- -* ~ 'î~ ;o~.t 
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12. Defences • 

~ ~~ j 
The first point 15 that'the term "defen~estt means de-~ __ 

fénces --:.hich become actual after a fault on the part of . y 
the ATC agency has been III:S lished. The argument that V 

" ' thene 'was no causal rela ship or that no fault was 

committed, will consequently be ex~lude9 in the follow

ing discussion. 
, 

The 'Sub-Committee and the ,Legal Committee have dis-

cussed several defences: . 

1. Waivèr of liabl1ity. 

2. Fault of ~he third party. 

3. Force majeure. 
4.'cont~ibutory negligence (245) 
In'regard to the first - waiver of liability - it can 

obvlously not be recognized. Otherwise it could re~uce 

the whole Convention ta nothing. There was, no dissent 

in the bub-Committee Qn this point, even though at least 

one state has contracted out of the liability t6wards 

the claimant (the United Kingdom). The United Kingdom 

position is partly 11mited by the fact that the walver, 

only binds the parties to the contract. 

Fault of a third party should, in the ~ub-Committee's 

opinion, not constitute a defence. (255) Th~ rationale 

was that the agency would be able to recoyer in a re

course action against such a party. If liability is 

based on proo! of fault, it appears to be ~ather strange 

to. let the àgency, 'which has committed no fault~e 

liable. In'fact, this 'Would mean stri~t llabllity. If 

however the damage is" caused j ointly by the ArC and a 
third party, the best solution would b~ to ho~d the ATC 

llab1e for nits pa;-t of the damage!', and not totally . 

as a'rgued by the Sub-CoOlmlttee. 

In case of da$Age 'caused partly by the A~C and ~artly 
, - '\ 

by force majeure, the Committee agreed ~~on not a1lo~lng 

the latter causw as a derence for the agency. This 
solution ln the author' s opinion 1'8 tavqurable. Tbe . 
resu1t ln Itse1f - thàt the government should'Qoapensate 
vlctlms ot ATC neg11gence'or other rau1ts, Is co"end
able, but because or Many Stàtea' attitude towards 

, . 
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governmental liability, the author is in sorne doubt 

as to ~tates' willingn~~s to ratify a provision of 

this nature. 

Concerning contributory negllgence, the're has been 

disagreement in regard to whether a provision similar 

to Article 6 of the Rome Convention or similar to 

Art,lcle 21 of the Warsa'W Convention (Article 6 in the 

Draft Convention on Aerlal Collisions) should be a

dopted. The ùub-Committee agreed upon the first al

ternative (256), while inter alia the Scandinavian 

countries support the second alternatLve. (257) 

In regard to this issue - the Convention should 

employ the "comparative negligence" principle and not 

the "contrlbutory negligence" princlple to be found 

for example in MoSt jurisdictions in the United States 

of America. The principle of "comparative negligence" 

does in the author's opinion represent a more advanced 

solution ta the problem than the other princlple, 

largely becfuse ~he tortfeasor th en has to compensate 

only the part of the damage he actually caused. It , 
seems to be unjust and unreasonable that the tort

feasor who for example only made a minor fault" will 

have to pay huge amounts of compensation. He shouid 

only have to compensate according to the impact of his 

fauit. The problem is however substantially more com

plex and cannot be dealt with mQre in detail in this 

study. 

. , 
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Parties liable and security. 
'.~ 

The ~rties liable might be: 
1. The State itself. 
2. AState agency. 
3. A private corporation. 
4. A m.lxed private and governmen~ corporation. 
5. A local government (for exampl~ municipal) 

authority. 
6. A private person. 
7. An international organization • 

Several questions arise inthis connectlon. Firstly 
- who should the liabillty be attach~d to - the State 
where the agency is located or the agency Itself? The 
majority's view appears to bé that the liabll1ty should be 
attached to the agency itself. (258) 

As stressed by France, the "agencles themselves 
should be liable whether public or not with no distinc
tion in this regard being made between the case where 
the service 15 furnishe? by a body in the name of the 
State and the case where the body 15 merely authqrized 
by the State'·. (259) 

l' 

But because the service, ln Many instances, will be 
f~nished by a private or mlxed corporation, or even 
by a private person who might be short of assets t~ 
satisfy the clalm, it has been discussed whether a se
curlty ln ~he form of insurance, governmental guarantee 
or subsidiary governmental liability, should be re
quired. 

~he author prefers that the 'tate be subsldiarlly 
liabl and tht.~ would equally maké 1 t possible f"or 
States avoia Ilabl11ty ln practlee by-ensurlng th.t 

pessesses resourees or takes out suffie lent 
The technleal responsibility Imposed upon 

States by ticle 28 ot the Ch~cago Convention 18 an 
argument for thls solution. 

The Sub-Committee goea too short stating that "11.
bl1ity should attach to the ageney 1tself leaving r1t to 

, ~".: J f-, ; .. 
, ,,, "':. """""'." 
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states parties to the Convention to ensure, as far as 
pr$cticable, by their domestic regulatory functions~ 
that tho~e permltted to provlde ATC facilities have 
suf~lcient resources to meet claims for d~age caused 
by their Sault". (260) 

~ 

The-w~~l-~own~controverslal issue of the position 
- ',. \) 

of ser~ants and agents arises also in regard to air-
traffi~ control Ifa611ity. The ~ub-Committee agreed 
that the Convention apply to the servants or agents the 
fàrmula\being Article 25-A of the Warsaw Convention as . . 
amended. Concerning the Warsaw Conventiçn however, it 
does not in pr inclple regulate the position of' servants 
or agents who subsequently have their legal position 
regulated by the national laws. In a couple of in
stances only - for ex ample by Article 25-1 as amended -
are they regulated. 

Inclusion of the princlple in Article 25-A in the 
ATe Convention, wauld consequently only Mean that they 
will havé the benefit of that provision and not that , ' 

they generally would be covered by t~e Convention. 
_ According tb the proposaI or attachlng liability to 

'~ '4(~ 

the agency itself ~ the Conventi'on expresses nothing 
as ta whether an indi vidual servant can be suede But 
by ad,?pting Article 25-A" It might be argued that the 
sltuaticrn speaks for Itself'. 

Whether ft 15 deslrable to ave a system where the 
irectly is argual::iie. 

hat a suit agalnst one 
employee or agent can be sued 
France for example suggested 
or both of them should be d emed to be brought agalnst - " 

• > the agency itself. (.261) / 

The genera~ requlrem nt "acting wlthin the scope ot 
" 

their employment" will bviously have to be included. 
~, > 

A specifie proble relates to ~o-called "l'~~èPendent 
contractors". The r "ct ls that agencles, ln ~'ome cases, 

take eue ot a pa 
'formed by "TC. 

\~.> i.. 

lzed persons or corporations to 
icular part o~ the tùnctlons per

e Convention must not be drawu up 
so that. the age cies t : bT contract1ng out, .scape 11.
billt1f t~e t shou1d be li able in sueh a cas.. A 

o 
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recourse action against the contractor c,ould be 
brought dfterwardS., . 

Finally, the author will Just mention that inter-
national organizations (for example EUROCONTROL) pose 
pew problems. Should only the organization be sued 
or also its Member States? (262) The,~st solution 
would perh~ps be ta attach subsidiary r1ab11~ty as ~I 

in the case of. an 'indlvidual state. But as severaI 
jurisdictlons then be~ome possible,...1t might b~ wise~ 
to make sp ecific 4rrangernent s whereby only -the agancy 
and one of the btates can be suede 

" 
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14. Direct and recourse actions. 

Problems relatedlf,to direct and recourse actions 
."",. 

and apportionment of liability are the ones which most 
clearly strp-ss the necessity of harmonizing or codl
fying' aIl th~ liabi1ity aspects. Both the discussion 
in the Sub-Committee (263) and in the Le.gal Committee 
show the complexity of the subject matter. (264) As 
the question and the difficulties have been enlightened 
in these fora, the following will ~e cônfined to a few 
?ertinent remarks. These problems are dependent ~~n 
~ow liabili ty becomes limi ted. ~ 

The Sub-Committee considered three basic alter-
-

natives for solving the problems: 
1. Whether direct actions against ATC May be rnain

tained Independently of direct actions against 
any oth~ person liable; 

2. Whether, in total, a claimant May recover more 
than the carrier's or operato~~s applicable' 
limit, and 

J. Whether there should be priofity of direct 
actions over~reco~rse acti~s against ATC. (265) 

(, 

Three solutions were advanced to the Legal Com-
~ittee. (266) 

In regard to the first question, it vould be pre
ferable if the claimant could sue the ATC in the first 
instance and not only have this right as a"·secondary 
remedy. The claimant should be tree to sue any person' 
responsible whether he'!s inswrer or tortreasor • 

Concernlng the second question, the answer"depenâs, 
of cour se, ; upon what actually the varlous lIlonetary 
limits are. If the ATe Convention ll~ts liabillty 
1n a way siml1ar to the' Rome and' Warsal( Conventions, 
ror the resp!ctive ,kl~4 or damage, the clai.ant vould 
not be ablè to recover more. But if' the contrar1 
becomes the 'so1utlon; ·he could reeover IIOre. .lB can 
be sean by" 'th1. s, the ~()ol. prob1811 dep.ends upqn ~ow.., 

( 

, 
., ' 
~ , :~~;l 
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the liab11ity 1s I1mi ted: wheth~r a cumulative system 

r 
1s adopted br nÇ>t. The same point applie,s to the 

thlrd question. 

~ The concl':lsion 1s theref'ore that 1t is ?r:,emature 

te declde these questions. 

'\ 

• 

.. 

. '. 

:;;, J-;:", 

.... , \ " ,.J': !~;;:.,..,.,(...:' .~~t'\. . .-- .~~ 

. , 

, , 



• 

• 

.. 

j 

) 
., .. 

. , . 

.. 
108 

1. Parties, t'ô brin actions. 

The Sub~om ~tt made an enumeration 01' potent1al" 
clalmants (267) ,\~ later agreed that a Convention 

/ . 
should cont.in no such enumerat~n and that the general 
prlnc1.ple should be that "any person who suf'fered ·damage" 

should be enli tled to compensation. 

~ Bécause of the dlfferences ,in national laws, this 
appears to be the most practlcal solution, cf. the 

, 
position or concubines, mistresses and a contractual 
relat ionship wlth the operator concerning 1ater use of' 

the aircraft. 
This resült would also fo110w in the f'ootsteps, of 

the Warsaw and Rome Conventions and it is, additionally, '" 
the best technical solution. And as commercial, social 

and economic condi tions are dynamic, an exhaustive llst 

of claimants would sooner or later be outdated. That 
would make i t necessary to convene a new Conference 

ror revlewing the provision in question • 

- ) 

• 1 

f· 
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Jurlsd1c'tion and ~r!ods v1th1h which not1c:,e {e!J/ 
claim has to be made; limitation. of actions • 

i 

'Three pro blems . have té:> be di sC,ussed: 
'1. Jurisdlction. 
2. Periods of not ification of' claims. 
3. Limita.tion of actions. 

- The ques"tlon.as, to which jUrisdicj'lon the suit has 
to be filed in, brings us straign,t to the problem that" 

, I.l 

States show little or no willingness to consent to be 
l' 

subject to the jurisdlction.of a f'oreign court. The 
consequences of this appears to be that only a single forum 
sOlutlon, namely where the agency is located, is prac
tical~ This was agreed upon by the Sub-Commlttee. (268) 

Although hard fact,s of life seam to be restrictive 
in this respect, it must be sttessed that a single t'orum 

~ . 
solution 15 hlghly uQde~irable. Especlally, it should 
be possi bi-é to also sue the ATe in the same court in \ / \ 
wh~ch proceedlngs, against the carrier and/or operator r 

have been instituted. The benefits would be apparent. 
(269) 

'" In regard to international organiza~ions providing 
ATC service, severaI t'orUm o'Utcomés at'e possible. The 
Sub~Committee suggested two jUrisdictions: 

1. That of' the headquarters. _ 
, -,.,1 

2. That of' each Member State where the taull 
occured. (270~ ~ 

Tc recognlze the jurisdiction of aach Member State 
wlthout the occurence restriction, would bring us into 
the general pro'blea concern1ng recognition or toreien 
courts/judgemants,wh1ch t as mentioned above, appears 
to be unattaina'ble. 

" 

Prov:l.sions regarding periQds ror notification of" elaims 
can 'be, found both in the Warsaw and Ro .. -Con'Y8I'1t1ons -
respectively- Article 26 and .ArtIcle 19. The Sub-Com-" 
mlttee sugaested adoption.of the latter proy~.lon in 
~he ATe Convent1on. The autho,r reco,~ ••• the 4 •• 11:'&
bil1ty of" h&V1OC & provision like t~.t 'but q~e.tloDa 

-' ,. 
~, , ... ~ _~ • l 4r~ ,,1 4' ~ 
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-whether the time - 6 months ~ perhaps should be longer. 
Firstly;' because 6 mantp.:s .in itself is a short time and 
secondly, due to t-he f'a~ t~at especialiy· bodlly in jury 
may ~ot he ascertained before later than 6 mont~s sub-

'sequent to an accident. 
Finally, a provislon'lim1ting actions should first 

of aIl clearly indicate ~r 1 t i5 of prescrip~i ve 
nature or Just an ordtnary, sta~~of limitation. The 

• Warsav Convention fails to express ·this explicitely. 
(271) The lengih of the period aepend~ on the periods , 
in toe other alr lav Conventions and the time it·takes ~ 
ta finish the accident Investigation reports •. 

The prlnciple in Art. 15(3)·o~ the Draft Convention 
on Aerlal Collisions which provides a~prolonged perlod 
for recourse actions, should be adopted. The ratlonale, 
15 that not berore the flrst case is completed, 15 1t , 
possible to declde vhether an additional recourse suit 
viII be filed. The prolongation of·6 months after the 

" 
court deelsion or the 'settlement of the claim,. 15 in 
the author's opinion more satlsfactory. 
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17. CO~Cl~. . 

It yet remains to be sean what will e~eRtually 
happen in regard ta the unification of âlr traffic 
control liabllity. The majority o~ States appear to 
favour establishment of a Convention, but when this 
will be achieved depends on vhich 'subjects wlthin 
the field of air law the Member States or ICAO feel' 
are mos~ presslngl~ ripe for revision or regulation. 

A Convention should, as the a~thor has described 
, 

above, have a wi'ti"Y scope and liabili ty should be based 
on proof of fauit J-- except for so-called "technical 
failures" where liability should elther be presumed 
or strict. Liability would eventually be limited, 
it is, in ~hiS respect, of 'importance that t~mits, 
as far as possible, are uniform vith the limitatIons 
in the other private air law Conventions. 

When the major proportion of countries are able 
to agreeJon the difficult main questions (the scope 
of a Oonvention, the type of liabl1ity and the limi
tation of the liability) Most of'thé.obstacles"in 
establishing an ATC Convention should have dlsappeared. 

The author stresses the desirabl1ity of undertaking 
the task of codification of air lav ConTentions. The 
need does not appear to be great at the moment, but it , 
ve take the expected inerease in air transportation 
aDd accidents into account, it would, in th~ auth~r's 
opinion, be beneficia1 if this york began •• 800n à. 

.possible. The note by the Svisa representatlve quoted 
.aboye in 8.3, baSicaliy illustrat., the coaplex1ty of 
direct actions whlch micht follov • crash or collision. 
In addition, recourse actions vill .riae. 

If the codification app~o.eh 18 regarded as beiDJ 
unre&l.istic, then the Conventions shoul.cl be •• erallT 
revis.d'in order to avo1d possible contllcta betWeeb 

th.. Presuaabl.Y th1s vill occur it we oo.t11N.· ~Il. 
pr'e •• nt plec.eal appro.ach to a1r 1 __ : . , .. ...., ... .-te 
11abl11ty Con.eotton could M • pree •• or or tlûa MW .' 

approach. 

1 > 
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~Y US carriers ln 1970 increas&d only 2.4~ comparad 
~with 36% ln 1969, AW & ST, May 17, 1971. 
5. Continuation of the program was voted down March 

24-th, 1 <hl. • 
6. The FAA operated control towers in the US had 56 mille 

aireraft operations 'in the Fiscal year 1970, while 
the predicted number t'or 1980 is ," mill." see lM. 
Air Traffie Aetivity, Fiscal Year 1970, 1970 p. 1 

and 79. As the operations inerease by number, the 
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, 923,9 mille in 1971, to , 12.,81 mille in 1980. 
See FAA, The Nation!l Aviation Sy~tems Plan, Ten 
Years Plan 197

'
-1980, 1970 p. 39. 
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9. The importance ~s underlined byrtbe predlction that 
10- 000 persons will be k11led on scheduled fllchts / 
ln the year 2000 if the trend ~lch appearec! in. 195'8 . , 

had continu.d, sea Lundbergh, Not§s on th. l!J!l or 
safety et~., 11th LArA T!chnieal C?nrerence 19S8, 
p. 6. The plcture today 15 hov.ver sOllewhat more 
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eneouraging than that whlch Lundbergh predict6d. 

10. Tbe- ArC tunction has Dot alvq's be.n pertor.ad by' the 
loverma.ota! avIation ager1c1... In Geraaft7 an. PJ'.nc. . . "", ... 
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Regulation of Air Irafflc Control Llability bY Inter
national Convention, LL.M. thesis, Institute of Air 
and Space Law, Mc GiÎI Ûniversity, 1965; p.~1. 

11. Convention for the Unification of Certain Rules Re
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17. Note 16 op. cit. Art. 20 and L. §136. 
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844lt 151 Sept. 19th, 1964 p. 1Cj rf. 
20. Drion, Limitation of Liabllitles in International 
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22. Article 12. 
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LL~M. thes1s, Institute of Air and Space Law, Mc Gill 
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28. At the present the FAA 1s working on lowering the 
boundary. 

29. Cf. 0.24.·The aircraft do in these cases need 
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and pug 
1969 p. 
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Solutions, (1968) JALC p. 467. 
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bl11ty for the operatlon of 11ghthouses and slml1ar . 
devlces has been before the The 
situation today ls that the governmen 15 liable in 
these cases. See for example Indl Towln v. U.S., 
178 F. Suppl. 6~7 (1959); Sommerset Seafood Co. v. 
~, 193 F. 2 d 631 (1951) and Otness v. ~ 178 

, . F. Suppl. 647 (1959) 
80. ICAO Doc. 8787-LC/156-1 p. 146. 
81. Royal Decree of December 8th, 1961. cf. L. §9? 
82. A hurnanitarlan foundatlon 15 in 'principle subjêct ta 

,tortious llability to the same extent as a private 
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llkely to be reduced - cf.'6.4; J. Hellner, Kommentar 
tll utredning om offentllgt erstaningsansvar, (1960) 
Svensk Jurlsttidnlng p. 644. 
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84. Cf. 2. 
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(1936 ) p. 76. 
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tl1 lands og tll varins, (1952) Nordlske Forsikrlngs-
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tldsskrlft p. 338. 
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88. K. Anderspn, Erstatnlngsrett, 1959 p. 142-143. 
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ment in the Horvegian "Hommelv1k-ca't", AIL Bd. 2 p_ 
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as things dangerous in themselves", Winf~eld, On Tort, 

1967 p. 339 • 
N. pundby, Betydningen av skadelidtes forhold i er
statningsretten, (1969) Jussens venner, Bd. III. 
No. 8/9 p. 315 ff; P. Lodrup, En oversikt over og 
rettspolltisk vurdering a~ adgangen til a nedsette 
erstatningsansvaret for Sl$ideforvoldel:ser utenfor 
kontrak~sforhold, (1966) Jussens venner No. 9 p. 212-
213; J. Trolle, Dm objektlv "Egenrisiko l1 pa Skade
lidtes Slde i Erstatningssage~, (1965> TrR p. 245 ff. 
See also P. Lodrup, LUftf~rt og An~ar, 1966 p- 187. 

92. A parallell in the United States of America is of Inter
est in this connection. The Federal Tort Claims Act 
Sec. 2674 makes the government as liable as private 
Indivlduals. Sec. 2680 does however provide an ~x
ception for claims "arising from the performance of _ 
a discretionary funct ion or dut y" • The ATC ls not ... 
considered to be of a "discretionarill ~ture. The } 
controilers do opposltely handle operational detaiis. \ 
Eastern Airlines v. Union Trust Co., (221 ~. 2d. 62 

o 
DC. Cir. 1955>, 350 u.s. 911 (1957). established this 
Interpretation. 

93. Note 69 op. cit. p. 644 ff. 

94. Note 89 o~ cit. ; note 88 op. cit. p. 119. Both 
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st~te of he roads. Eastman, Llabillty of the Ground 
G9ntrol Operators for Negligence, (1950) JALe p. 150 
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pf its e~aluation nature (a persan who renders services . ' 
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Note 96 op. cit. p. 51. ,. 
Ibid. p. 52. 

Note 96 op. Cit j p. 77 - 78. 
Note 88 op. c it,. p. 81 ff. 
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Note 104 op. cit. p. 594. 
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136. White v. TWA and U.S. v. Eastern Alrlines, 11 AVi 17.8S8 
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137. See for example U.S. v. Furumizo, 381 F. 2d 965(9tfi Cir. 
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North West Airlines Inc. and U.S., 9 Avi 17.470. 
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