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ABSTRACT.

Air traffic control liability in Norway and from
a viewpoint of international unification

by

Christen Sverdrup Dahl, Institute of Air and Space
Law, Mc Gill University, Montreal.

A thesis presented to the Faculty of Graduate
Studies and Research, in partial fulfillment of
the requirements for the degree Master of Laws.

The thesis examines the liabillity of air traffic(
control agencies from two main viewpoints. The
First part contains a study of this Sphere of the
law in Norway and encompasses the\@evelopement‘of
governmental liabjility in the country, the basis
of liability in cases where the agencies cause
damages to persons oruobjects, the standard of
care norm, grounds whereby the liability may be
wholly or partly reduced and recourse actions.
The second part of the thesis looks at air traffic
control liability from the unification angle and
discusses the desirability of establishipng an
international convention regulating the egél
questions. The scope of a convention, the system
and limitation of the liability are the main
problems examined, but also a number of other
aspects are covered.
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Preface.

Thé author’s interest in air traffic control 1lia-
bility déveléﬁed as a result of two influences. The
Law of torts, from the earliest period of my law studies
at the Ficulty of Law, University of Oslo, appeals to my
interest and still is one of the fields of the law which
most attracts my attention.

~Later - still being a law student - I taok an
interest in air law. After I had graduated as a jurist,
this brought me a scholarship from the Institute of Air
and Space Law at Mc Gill University, and took me to
Montreal for the academic year 1970 - 1971.

As my interest was both in the law of torts and
in air law, it became quite natural to select the present
topic, which comprehends elements of both these fields,_
when I decided to write a thesis.

The research for the thesls was started just be-
fore Christmas 1970. 1 took benefit of the excellent
air law library at Mec Gill University. The research and
writing were completed after I had returned to Norway
where I also made use of local legal sourcese.

The theslis looks at air traffic control liability
from two viewpoints:

1« The state of this field of the law in Norway

- & sphere which up to now has been only super-
ficially discussed. ‘

2e Unification of the norms relating to air traffic

control 1iability which at present is being
studied among the air law specialists of the
world. !

The Thesis has been written without assistance
from other persons = axcept%?or the f%%t that I due to
my nationality have got Some assistance concernifg the
English language. The opinions expresse& herein are
consequently solely the author’s.

Finally, I want to express my gratitude to the
Institute of Ailr and Space Law at Mc Gill University and
it’s staff.
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“ tion obligated themselves to build a ground organi-
.. zation and to develop standard systems to assist

hEEN

Qe Introduction,.

Pefhaps the most impportant step in the history
of civil* aviation was taken in Chicago in-1%4 when
the "Convention on International Civil Aviation®
was drawn up; ? -

The Convention both n@iterated air law prine
ciples which were already/in existence and at the
same e established new/ones of importance for
the future of international civil aviation. A
central body - the "International Civil Organi-
zation"™ ICAO - was estabiished, with an aim "to
develop the principles and techniques of inter-
national air navigation and to foster the planning
and development of international air transport”
(Aqgicle Yy ). .

Tt must , however, be added that ikubould be
incorrect to create or strengthen the misconception
that the Chicago Convention was the first real
legal superstructure in international civil aviatione
The Paris Convention of 1919 (1) and the subsequent
Habana (2) and Madrid (3) Conventions had already
done important groundwork. In regard to traffic
rights for example, there is no major change from
the Paris Convention’s Articles 2 and 15 to the
present regime under Articles 5 and 6 of the Chicdgo
Conventioq. .

The State§ which ratified the Chicago Conven-

and direct the flow of traffic through the airspace.
This Apparatus supplements the aerodromes of the
ajr traffic control gervices (ATC)e. It embraces
things like meteorological data information, con-
trol towers at airports, nav;géttonal ships on the
high se:s,Jgnd radio trnnsnitte}s along the air ¢ °
Foutés. "the service ha® gradually reached a high
degree of autonation; and is an absolutely necess-
ary and important factor "in the control of air

traffic. '
The increase in transportation by air of

g‘x..‘ -



passengers, cargo and mail has, as is well known,
been enormous. As late as a couplg of years ago -
most people believed the escalation would continue
at the same rate during the next decades. But
mainly due to the economic recession of the last
few years a slowdown lras emerged. (1) . Besides
thisy the emerging- environmental era will most
certdinly have its impact on future development.
The rejection of the Senate of the United States
of America of the SST-program had, for example,
ecological aspects as part of the rationale. (5)
The process Qf'evolution shows that the air
industry 1s an 1mportant segment of the 1nd1v1dua1
State’s and the world’s economye- much more than
a mere glimpse at GNP statistics might evidence.
On this background, it becomes more apparant how
aignificant it is that air traffic should be conduc-
teﬁ, in a safe manner. This is the main respon-
S1bility of air fraffic control services.
As the airspace becomes more and more crowded
by aircraft of all kinds (6), one might expect «
that thé number of accidents would increase. This *7
might also be the conclusion reached after having
looked just at the accident statistics. But gue
to the still higher degree of automation and the
organizational skills which have been employed,
relative safety in civil aviation is largely un- -
changed. (7) ‘Compared to automobile traffic,
civil aviation is almost completely safe. (8)
This is however no excuse - the highest possible
level of safety must always be the objective.
The practical aim should consequently be complete
avoidance of all accidents. (9)
Air traffic control, services play, as already
stated, an important role 1in regard to the safety.
of civil aviation. The intention-of the present
.thesis 1s to examine the lliability question in
cases where ATC hu3-.cqused one or another kind
of damage from two main viewpoints:
fe The law of the air traffic control services’
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- liability in Norway. This will be the first
part of the thesis and will cover the histor-
ical development of governmental liability in
Norway, the various arguments pro et contra
liability for ATC services, the situation

de lege lata, the employee’s personal lia-
bility, the standard of care norm, the caus-
‘ation problem, the reasons whereby the lia-
bility may be reduced or even extinguished
and questions relating to recourse actions.

2. Unification of air traffic control liability.
This second part will contain an examination
of the desirability and necegsity of estab-
lishing an ATC Convention. This, at present,
is under study within the framework of ICAO.
The subject matter of the possible convention
will also be examined. This will, however,
maiply'be,conrined to the scope of the even-
tuallliability provisions and the system
_and limitation of liability. The subsidiary &
norms af the proposed Convention such as de-
fence and parties liable, will only be re-~
latively shortly discussede. .

The organization and operation of air traffic contrbl
services will be described in the introduction sectign
and as necessary in various other parts of the thesis.

LAY

~

«1 T oblem -~ v enta 1ab o

Aircraft accidents may have causes ranging from
negligent pilotage, to defective instruments in airs
craft, to engine failures, to bad weather conditions
and to the scope of the present study - failure or
negligence by air traffic control services, because of
both human and technical faults. When these faults
are committed or occur and‘result in damage, the
question arises -~ who shall be liable?
The ATC services are, in Norway, performed by the -
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government. They are technically effected by the

. "Luftfartsdirektorat" (Directorate of Civil Aviation)
| which is an agency of the "Samferdselsdepartement™
(Department of Transportation). The question there-
fore is whether the government/ (10) is liable for
acts or omissions which occurrduring the perfor- ‘
mance of air traffic control services and, if so,

on which basis? Include?wﬁléo is the question
- whether liability exists where the organization
or the administration of the service is of too low
a quality.

Whether the government ought to be and is liable |
for technical failures on the same basis as for the
other instances of fault is gnother issue to be
examined. The Norwegian law of torts has, to a
rather wide extent, established strict liability
in these cases, partly in strong contrast to the
situation in other Jjurisdictionse.

The ATC services are, in Norway, almost totally

‘ o performed by the govefhment. Only a few airports "
have private units. The liability questions con- '
. cerning private units will be excluded from the

following as they may, according to the national
law, be sued for breaches of contract or in tort.
There 1is no municipality performing such services,
consequently similiar questions will also be ex-
cluded.

. Y

0,11 The types of liability in internationsl air law,

-

4 Air law is, because of its international

e character, to a large extent built up by Conventions
incorporated in individual countries’ domestic lawe.

. Firstly, in regard to the liability for the trans- s

portation of passengers and cargo, the wWarsaw Con-

| vention of 1929 (11), amended by the Hague Protocol

- ‘ of 1955 (12), the Guadalajara Convention of 1961 (13)

’ and the Montreal Agreement (1) establish the rules.

PN
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Just recently a new Protocol - the Guatemala Pro-
tocol (15) =~ has been signed. It remains however
to be seen whether States are'willing to ratify it.
The Norwegian "Lav om luftfart" (Law of Aviation)
- hereinafter ' often abbreviated as L. - incor--—
porates the Warsaw Convention as amended by the Hague
Protocol, which in regard to the carrier makes him
liable up to specific limits for damage occured
during the carriage. (16) If however the carrier
proves that he and his servants had taken "all
necessary measuUrf8Se..ssseseees’ he will escape the
liabilitye. (17) The 1liability is in other words '
of the presumption of fault type.
The Guadalq%ara Convention, which is also incor-
porated in the Norwegian L., contains no provisions
] as to the kind of liability while, in coritrast, the
Montreal Agreement and subsequent practice amending’
the Warsaw system establishes an absolute and
limited liabilitye. \
. Damages to third persons on the surface are gener-=
" ally regulated by the two Rome Conventions of 1933
and 1952. (18) Norway has not ratified any of these
Convéentions, but nevertheless the main principlés
are presented in the law of Norway. L. §153 creates
a strict liability for this kind of damage.
Besides this the already mentioned Conventions,
a draft Convention on Aerial Collisions exists.
The draft has a mixed liability system - in some
cases a presumption of fault and in others a proof
. , of fault liability. (19) )
. The number of ratifications to these Conventions

varies, a fact which makes the situation legally
: complex. The Warsaw Convention, as amended, has the
highest degree of adheronci} while the Rome Conven- )
. tions are ratified only by a small number of coun-

. tries.

N




O0.12 A tortious liability.

The ATC 1liability in Norway 1s of a tortious
nature. There 1s consequently no contract between
the carriers/operators and the agencies in regard to

A

the provision of the services. Liability is contractual o

only in a few countries of the world - c¢f. 10 below.ﬁﬁ

In this connection it must be mentioned that the
obl;gation placed upon the carrier when he undertakes
to perform carriage of a certain nature , will not in
any respect include liability for negligence by the
air traffic control service. The latter is , in
other yd?ds, not considered as an agent of the
carrier. (20)

0s2 The organization and operation of the service.

0«21 The organization,

The legal framework of the services is to be
found in the Chicago Convention, it’s Annexes and in
implementing national 1egislation% Articles 28, 37
and 38 of that Convention establish a duty to provide
air navigation facilities and standard systems. The
obligation does, however, only extend as far as "each
State may find practicable". If a State cannot afford
certain measures, then ICAO may - if the State
involved agrees upon it - provide those services. The
expenditures may, in such instances, be borhe partly
by the State concerned,partly by ICAO, or even wholly
by the latter. (21)

These provisions reflect the importance of
uniformity around the world. But inter alia, because
no central legislative power has been created in the
world, there is a right of making reservations to the
Conventions., This right, however, does only relate to
areas within national boundaries. Over the High Seas
the rules in force are those established under the
Chicago Convention, which in fact mean the provisions
of the Annexes. (22)

The Annexes protiﬁo for more detailed rules. (23)
Of interest in this connection are:

p
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Annex 2 - Rules of the Air,
Annex 3 - Meteorology, . ,
Annex 11- Air Traffic Services, which contains )
. more specific rules as to organization, k/**\
operation etc.,
Annex 12- Search and Res and
Annex 14- Aerodromes.

As already mentioned, the "Luftfartsdirektorat"
performs the service in Norway. This follows from L.§76,
which gives the King in Council thé poWe} to create an
ATC service. This authority has been delegated to the
"Lufpfarésdirektorat", which administers and performs
the service, issues provisions as to how it shall be
exercised and how aircraft shall make use of it.

Alir traffic control services are, in most cases,
geographically limited to one state, but as will be
seen later, exceptions occur. Norway is divided 1n
4 "control areas", (24) wnicn each has its own control
unit. Adaitionally within each "control area”™ air-
ports have control towers performing approach and
aerodrome control serwvice. (25) A couple of Nor-
wegian airports have no control towers but only flight
information offices. Each of the three types of
units has its specific "control zone".

Nationally, a set of "corridors" 1 tablished.(26)
A "corridor” runs through the airspacel h a specific
height and width and a lower delimitatjon.}(27) The
traffic within these areas is subject ‘arious :
regulatory normse K

"Controlled airspace" is another .concept in this
connection. It is alrspace of qfrtain dimensions
where ATC services for instrument flights (IFR flights)
are performed. The concept 1s wider than that of the
above mentioned "corridor®. B

The service 1s in some places only performed up to
a certain altitude - for example 20000 feet, and in
others as high as civll aircraft operate.

“Positive control airspace®, APC, is still another
concept. It relates to the altitude. In the United
States of America for ‘example APC is performed above
a certain altitude (24000 feet) (28), where oaly IFR




(29) are permitteds

The provisions in the Annexes particularly Annexes
2 and 11 prescribe how the service shall be operated
and the duties of aircraft pilots to communicate and
obey instructions. The Annexes in general are incorpo-
rated in Norweglan air legislatione.

Commen to all the hitherto mentioned provisions
is that they only relate to the organization, estab-
lishment and operation of ATE agencies and cemtain

.no norms in regard to the liability of units excEpt

indirectly in that they may be, and .often are, of
great importahce for assessing the standard of care {
required by agencies or their employees.

Although the services in‘general are limited to
national territories some exceptions occur. Firstly,
the littoral states do often extend their competence
and services to parts of the adjacent High Seas.

This is not to be confused with Air Defense Ident-
ification Zones. (30)

Secondly, bilateral arrangements are also in. .
existance. Canada and tﬂe Unitéd States of X
for example, have entered into an agreement'permitting\\
each state to extend its ATC services 50 miles on the
other side of the border, in order tq reduce the
problems resulting from the high speed of aircraft. (31)

The third group consists of regional organizations,
three of which are in existance. (32)  In Europe,
Eurosentrol takes care of activity in the upper air-
space (above 20000 feet). The Member States are, at
present West-Germany, Belgium, France, the United
Kingdom, Luxemburg, The Netherlands and Irelapd. (33)

In Africa (ASECNA) and Central-America (COCESNA),
similar organizations are established. (34)

Although no worldwide integrated organization
is in existence at the present, it is likely that

a global system will be one of the next cooperative -

achievements. N
Discyssions conhgrning the lalinching of satellites

for ATC service coverage have already been started.
AN

L
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. ICAO’s Seventh Air Navigation Conference for example,

recommended an aerosat program which however, due to
disagreement as to financial and productional aspects,
has not yet materialiged. (. 35 ).

Finally, it must be added that Norway has only a
civil ATC service which also takes care of military
flights. Other states have both civil and military ATC
agencies ( for example Sweden ).

0.22 The objectives of ATC services.

The objective is generally to provide services for
the safest possible performaneé of the flow of air
traffic. Annex 11,2.2.1 makes a more detailed speci-
fication:

1. Avoid collisions between aircraft,

2. Avoid collisions between aircraft in the areas

and obstacles there,

3. Maintain the flow of traffic,

4, Give advice and information of relevance for

a safe and effective performance of the flights,

5. Report search and rescue actions to the correct

organs, and to assist these organs.

This provision of objectives is incorporated in the—
Norwegian Rules of the Air and L.§109 does addition- _
ally indicate the purpose of ATC services.

The Norwegian Rules of the Air of November 20th,
19/2, which incorporate the international provisions,
are the only rules in existence in the country regarding
the per{grmance of the service.

0,23 Description of gservices,

A survey of the services is necessary in this con-
text. The ATE services naygbe divided into several groupsa.
The first - traffic control orpsAIC "proper" - is
what most people think of when they meet the expression
ATC services. This group is, as already mentioned;j
divided 4n aroa,fapproach and aerodroke control and has

’
.
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aceording to Ahne§/11;3.3:1 a duty to receive infor-
mation from ajpcfa bout their movements, speed and
direction, aéggzgfréi background determine positions.
Besides this, it has an obligation to give clearance
and information in order to avoid collisions, and at
the same time maintain an orderly flow of traffict
while co-ordinating clearances with other ATC units,
Instructiopns and information concerning obstacles on
the runways. do additidnally fall within the respon-
sibilitieg\of this eroupe.

Due to instructions toipilots to maintain specific
altitudes and speed for example, this part of the
service has an active character. _

The role of ATC "proper" may be divided into the
aspects of compulsory or non-compulsory information
. and instructions. This distinction is of importance,
inter alia in regard to discussion as to whether there
should be governmental liability for ATC services.

The Flight Information Service’s function is,
according to Annex 11,2.6.1, tovp:ovide flight infor-
mation service and alerting service., The provisions
relating to the FIS are to be found in the same Annex,
Chapter 4. . Chapter 4.2, is divided into two parts 1.e.
Inatrument Flight Rules (IFR) and Visual Flight Rules (VFR).
Its purpose is to provide inter alis the following: .

\l. Signiffcant meteorological information,
2. Information on changes-in the serviceability

of navigational aids, and

3. Information on the condition of aerodfomes and °

evantual changes there.,

This information is rendered both to IFR and VFR
‘flights. In regard té IFR flights, the following
additional information is given: k)

.1. Weather forecasts and conditions at the actual
airperts, ‘

2. Collision hazards to aircraft outside control

areas, and L .
3. Some particular informa@}on to flights over
_ocean areas. )
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This éroub is somewhat more distant from_ the
direct management ( guidance ) of traffic. The differ-
ence is however rather small, mainly due to the fact
that information rendered by the FIS may be of
equal importance for the safety of flight as that
provided by ATC "proper".

The Air Traffic Advisory Servige is a temporary o
service, pending the establishmfnt of ATC “proper". It
is meant to provide more. accurate information concerning
collision dangers than is given by FIS. (36) The
position of t?is servicg is some place between the ATC
"proper" and the FIS.

The ¥lerting Service is performed by the FIS. (37)
In regard to the alerting service, it obviously
almost never causes the initial damage or emergency.

It enters the-arena first after the emergency situation
has arisen, and will consequently only ﬁe liable for
possible increase in the emergency or escalation of
the damages due to its fault. \ wf)

The Meteorological Services (38) are soﬁetiméﬁ*
performed wholly by a weather bureau, at the aerodrome,
or in the locallty, and sometimes jointly by a weather
bureau and the agency. The weather bureau may be a
section of the agency or it can be an 1ner3ndent

‘private or governmental body. - ’ L

Meteorological information may be rendered direct-
ly from the weather bureau ( for example by a constant-
ly transmitting FM radio which pilots listen, to ),
transmitted via the ATC unit, orpeven collected by the
traffic controllers and communicated to the pilot ( fore
example the reading of a barometer ). The .,variety is
consequently great. ’ '

As flights are' dependent to a high degree mn
weather conditions, meteorological fnformation plays a
mdjor role ‘in aviation. e

e Search ‘and Resc rvice for avlati&k became
established in 19%9 in Norway. The co-ordination of’
this service 1is partly performed by the ATC which,

.because of its conmunication equipmant 1is well fit fsa:

a
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the task. This fundtion is, to a large extent quite 5 ‘
different from the other functions exercised by the
agencies. (39) )

The Airport Facilitx bervice such as maimsenance L

of runways, snow.removal and provision of fire-fighting-
equipment are in principle anh airport function albeit

for example the snow removing procedure is nécessarily

superviged by the ATC agency ( usually the/éerodrome
control tower ). '/

The Navigational Facilities on the ground such as
radio transmitters, lighting systems,\i strument land-
ing systems, and radars —'all essentiay'fagtors in
aviation - are still another group falﬁing within the
concept of ATC sef&ices. Mostly, ?his equipment is

automatic or semi-automatic 4n rendering accurate

_information to aircraft/pilots.

Highly advanced technical: devices are being employ-
ed in civil ( and for that matter military ) aviation.
This equipmeni. has taken over much of the manual work
earlier done by pilots and ATC controllers. Most
scheduled aircraft are, for example, equipped witﬁ
transponders which respand automatically to control
tower radar. The signal beamed out by the transponder
1s so technically advanced that it identifies the air-° -
craft, and informs of its actual and cha ing altitudes .
and positions. (4O) - ‘ _ -
Expected future innovations in this field Will be
developments such as collision avoidance §5stems (1)
and satellite systems with the purpose of effecting
and serving the traffic. (429 A global - system shoubd
in this regard be the objective. (4+3) .
Finally the various flight rules ought to be refer-° ]
red to - the IFR and VFR -~ cf. above., As their names .
indicate,-and as was described above, the ATC’s duty
to inform istimore extensive concerning IFR flights.
VFR flights are,to a large extent, self regulated“by,
for .instance " see and avoid " procedures. (k) A

a
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‘The kind of damage whith may arise as a result
of negligence, other Grongful acts or equipment
failures on the part of ATC services mgy‘;:_'in‘general,
be divided inta.two éroups: 1. to persons, -
2. to objécts (moveables/immoveables).

Firstly, in regard to persor;z, they may be in-
side or-outside the aircrafte. ose inside an air- i 1’**
craft will normally ‘be'ei her among thegcrew or the .
passengers, while .persons outside the aircraft may
be everyone on the ®arth’s surface (-the third
persons on the surface group).

ﬁInjuries to persons may vary from ph¥sical and .
psychic (including noise) to delays caused by the
agenclies, '

As regards damages to objects, the variety is
greafer - every object in the airspace or on the
surface of the earth may be subjeat'“ to impairment.

The object can be an aircraft, commodities in ah
aircraft, bulldings or animals etc., and the
damage may consist of complete or relative destruc=-
tion or even just delayse. - -

The damages may be suffeied by owners of the
objects, persons'with one ot another kind ﬂof se-

_curity rights in them (a manuf acturer who, has for

example sold an aircraft according to a cpriditional *
sale agréemept),»persons with a contract for later -~

use of the obfect (provided that such an agreement gives

Trise to &n Qétion for comﬁéns&tion under the applicabile dom-—
ewtic leawa) .and persons left unemployed afterwards
and so on. *

Finally, insurance companies which have insured
the persons or objects will often be interested in
recovering wvhat they, in accordance with insurance
polieles, had to pay to the victims. A4s many, of
the persons who might be involved and. an even Ly
higher percentage ;of the objects are insured,
insurance companiss are,.in fact, the group with
the strongest interest in the Subject matter

£l
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of ATC liability.

O.% Delimitation,

Q.41 The pilot’s ;egpons;b;iggx. v .

The relation between the pilot and ATC agencies
poses difficult and ambiguous problems. The pilot’s
resporsibility is a subject matter lying outside the
scope of this study. It is, however, appropriate

'~ to say a few words about the delimitation, mainly

because the juridprudence - especially in the

United States of America - has demonstrated the com-
plexity involved in drawing the line between ATC
units and pilots liability. It must, in this
connection, be added that it is in most cases not

the pilot but the owner/oberator of the aircraft,

who due to the master - servant rule, will be lfable.
In the present context we will consider the position
of the pilot as including the owner/operator of an
airecraft..

According to Annex 2,2.2. 4 the "pilot 4in command”
has "final authority as to the disposition of the
aircraft while he is in command". The Norwegian
Rules of the air are a direct translation of the
provisions in Annex 2. (45)

The provision vesting the "authority as to the
disposition of the alrcraft™ in the aircraft )
commander tends to create the conception trrat the - -
ATC services only are intended as advisory for air ~
traffic and that, in fact, it is the pilot who is
sovereign in regard to the performance of a riight.

Annex 2,3.5.2 does, however, contain a proviéion
expressing that deviation from a "flight plan” may
only be made when “request for change has been mde
and clearance obtained from the appropriate® ATC ~,
unit. The Norwegian Rules of the Air (#6) are almost
identically worded, except that aircraft commanders,
according to the provision, "sre obliged to comply ;
withjall clearances from ATC* (47), provided the
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aircraft is within "controlled airspace”.

This provision places a direct obligation upon
pilots. There is consequently a collision between
the norms in Chapters 2 and 3 when the traffic is
within "controlled airspace's The major part of
air traffic in Norway is in fact performed within
these arease.

The competence to issue Rules of the Air is,
as mentioned in 0.21, delegated to the "luftfarts-

\_

_direktorat™. (+8)

Which norm is to be given priority is doubtful.
Arguments for both solutions can be made. F/irstly,
pro a duty to obey: 1, "Luftfartsinnstilling®
P.275 provides: The air traffic control services
have the competence to issue instructions which the
pilots are obliged to follow when they are within
"econtrolled airspace, while their instructions
generally have the character of advice“. The
existence of the duﬁy is repeated once again a
little later, 2 To further emphasize the com-
pulsory aspect, L §188 makes it an offense not to comply / f
with "compulsory instructions",

Against this solution is the fact that the
Norwegian Rules of the Air represent .a deviation from
the provisions pf the Anriexes which indicate that
primary responsibility is vested in the pflot. If

. this 1is true, however, Norway had, according to

Article 38 of the Chicago Convention a duty to make

a reservation to the Annéxes, and if théggzservation

is not made, Norway is legally bound to comply

with the complete Annex. (493 But in opposition

to the just mentioned reasoning, it may be argued

that is is uncertain and disputed whether the pro-

visions in the technical Annexes are only recommen-

dations or directly binding on the High Contracting -

o

‘Parties. (50)

These are only a few arguments. The solution
is presumably that a duty to obey exists within
“controlled airsbace"»‘e Due to the fact that the : 5
ATC is in possession of most of the flight data,

and consequently 1s more competent than the piieot
- ) .
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to decide whichare the safest steps to take in each
case, the author is of the opinion that such a so-
lution would also be the most favourable de lege
ferendd} It ought to be obvious for example that
pilots holding over big airports are obliged to
comply in order to avoid collisions and confusion.
Other sélutions would be tunrealistice.

The provision concerning "primary responsibility”

was originally borrowed from Maritime law, and is

today outdated. 1In a couple of geographical areas
this has been realized. The convention establishing
Eurocontrol does, for example, in Article 18 clearly
express the compulsory character. Similar FAA
provisions are also operative. (51)

O.42 "Operational Control",

This is something different from ATC services.
It is not performed by governmental bodies but by
thé airlines themselves. No complete universality
exlists with regard to how- "Operational Control" and
ATC services are to be seﬁarated.

"Operaftional Control" is regulated by Annex 6
whi makes it compulsory for an ailrcraft operator
to ckeate an organization to supervise and render
assis%ince to flight operations. (52) The method
of supdrvision is subject to approval of the State
where the aircraft is registered.

The kind of services rendered by the "Flight
Operation Office" (i.e. "Operational Control"),
varies both in regard to time and subject matter.
Concerning the time aspect - the information is
given both before and during a flight, in the
latter case through radio contact. (53)

The subject matter of the information may be
navigational and meteorological data, notices as
to the flight plan, or information as to alterna=-
tive aerodromes etce. ‘ “

The link between the ATC service and "Operatio-
nal Control” is closw and, in some instances, i -

»
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they overlap. Although ICAO regulations are relatively .
precise and leave it to the state of registry to

determine the delimitation, there 1s a tendency in

practice to give the airline body more extensive ~

powers, such as to command a pilot to alter his

route during rlight - a power which according to

Annex 2 (54) is vested in the ATC. (55)

As has been described, the ATC and the "Flight
Operation Office" are two separate but closely inter-
related and even overlapping bodies. The question of
the liability of the operational control provided by f/””
airlines themselves lies outside this study.

I

O.43 Instructions from the Airport Manager.

Originally air traffic on and above an aerodrome .
was controlled B& the airport manager. Nowadays,
however, it is rather seldom that the airporﬁ manager
performs any of the functions usually known as ATC
services.,Thdrlegal questions arising if he, in
certain instances, performs parts of the service will
consequently be left outside this examination.

O.44 Jurisdiction.
e e

A suit against the Norwegian government alleging .
that the Norwegian ATC service has caused damage must
eventually be brought before a court in Norway uhless
the government consents to a foreign jurisdietion in
the specific case. These forum problems will not be
further mentioned, except in the section on unifi-
cation. o

Q.45 Independent ggents, ’

In regard to Norwai, it is of no practical valie
to discuss these liability questions. This 1is due to ,
.the fact that th® government, in no case, has entered
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into contracts for performance of the service with
agents.

Q.46 Manufacturer’s liability,

As the amount of automation in ATC services has
increased vastly during recent decades, problems as
to manufacturer’s liability have become more practical.
Computers and radars may, for example, fail from time
to time and deficient construction may be the actual
cause of the damage resulting. The liability questions
which may arise in this context will not be dealt with
in the present study.

-t
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1s The development of governmental liability.

1,1 The Immunity doctrine and jurisprudential evolution.

The principle of general and absolute non-liability
of the State owing to its supreme authority prevailed
for a long time in Norweglan law. According to the
doctrine, the government was not liable for damage ‘
caused by itself or its servants. During the latter
part of the lagt century, however, some jurists began
to argue that exXg¢eptions from the doctrine had to be
made. (56) Opposixion to the doctrine from this new
school of thoughf ant that some people began to sue
the government to see whether the immunity doctrine
was still valid.

The first important court decision in this context
came in 1913 - in the so-called "Fyrlyktdom" (the Light-
house decisiom) (57), where the government was exoner-
ated from liability. The rationale was that the
operation of lighthouses was considered as merely a
"service-contribution" to the shipping industry in
that no fees were paid for the use of them, Besides
the government had warned against blind reliance upon
these services. (cf. 2.21 beiow.)F

The question of governmental liability was once
again brought before the Supreme Court in 1929, with
identical result as in 1913. (58) The rationale was,
however, different this time. The court said that
neither did any law posifively state liability nor
was the claim founded in general principles of lawv.

The latter are under Norwegian law sometimes recog-
nized as- a source of legal norms, especially when the
result would otherwise be considered unreasonable.
Normally, however, it is required that a legal norm be
written and that it be established through the legis-
lative procedures laid down by the Constitution. of 181k
as amended. |

The government was aquitted. in a case in 1932. €¢59)
The rationale hovever was that no negligence had been
proved. The Supreme Court did, in this case, start on
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a new line, in that, in principle, it did not exclude
governmental 1liability in cases of negligence.

Then in another case of the same year, the governs
ment was held liable.(60) The case related to an ™

. omission by the Department of Agriculture in collect-

ing a watercourse- fee. The rationale was that the
government had not issued as detailed provisions as
desirable to ensure that the employees 'did what was

-necessary -~ in other words a so-called "erganizational
* fault", (cf. 3.2 below.)

Three years later the government was once again

- exonerated from liability in the "Jan-Mayen decisgsion"

(61) - this time because the person who suffered the
damage did nothing to prevent the economic loss which
he was i1n a position to do. One may however be careful
in drawing the conclusion from this case that the )
Supreme Court at this stage had, in principle, recog-
nized governmental liability.

Quite a few years elapsed until the next important
decision in 1952. (62) The rationale was however some-
what special - bailment considerations, with analogy
from an old law of 1687. (63) Albeit the reasons were
concretely stated, the premises give the impression
that a general governmental ﬁiability had, at this
stage, emerged. The Supreme Court did still make a
reservation against letting the decision get a general
meaning. The Court also stated that the similar case
of 1925 was not a: precedent.

Later on the principle of governmental liability
was fully recognized. Many decisions - for example,
concerning the condition of roads - have made this
clear. .

It was, however, doubtful until few: years ago whether
the govermment would be liable for damage caused by
governmental agencies in the so-called "“service-group",
which inter alia comprises the operation of lighthouses,
the coastal pilots, ATC services and similar service
functions.

Firstly in regard to coastal pilots, whe in Norway
are.all employed by the governmental coastal pilots

Q
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although an obligation to use pilots is imposed on ships,
no governmental liability exists where the pilots aet
negligently during the performance of their functions.
The rationale lies in that the pilots - in relation to
the government - function independently on board the
ship. ’

Concerning the lighthouse service, the committee
which made the recommendation as to a new law in
regard to governmental liability, presumed that the
earlier mentioned "Fyrlyktdom" ( lighthouse-decision )
(65) was not, any more, legally valid and subsequently .
that state liability exists in these cases. (66) A case
regarding the question has recently been decided by the
Supreme Court, with the result that the government was not
found liable. The rationale was, partly, that the ship
was at fault, and partly that the faults which make the
the government liable must manifest themselves as
important deviations from the degree of safety which the
service purports to provide. The degree of deviation
which was present was not considered grave enough to con-
stitute governmental liability. (67)

The ATC servjces are also considered as belonging -
to this group of state activities. The Norwegian
Jurisprudence as to ATC is limited to one case - the
"Hommelvik decision". (68) As no negligence on the part
of the air traffic controller was found, the court did
consequently not discuss the subject matter of govern-
mental liability and thus no conclusion may be drawn
from the case.

The concept of immunity has also in other states in
Europe been gradually outdated. The United Kingdom
enacted a lawv to abolish it in 1947. (69) In France they
began to make exceptions from the sovereign immunity” by
the commencment of the 20th century. (70) Some limits
do, however, still exist. (71) .

%
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A Norwegian committee with the mandate to examine
whether the liability of the government and the muni-
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"against the government.(74) . “
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cipalities ought to be regulated by formal legislation
was established in 1951. The committe presented its
recommendation in 1958. (72) One year afterwards a new
committee was appointed, this time with the mandate to
examine the question of employer’s liability and
additionally the technical desirability of making a
Joint law for governmental, munjcipal and employer’s
liability. ‘

The result was a new law of June 19th 1969, and its
second chapter contains common rules for the three just
mentioned areas. (73) §2-1:

1« The employer is liable for damages caused with
intent or negligently by an employee during the
scope of his employment, having regard to whether
the reasonable demand to the service of the
person who suffered the damage has been neglect-
ed. The liability does not include damage
caused when the employee acted beyond what is
reasonably regarded as being within the scope
of his employment, having regard to the kind of
the activity or the field and the character of
the wark or the assignment.

2. Employer is to be understood as ﬁhe government,
municipalities and ényone\élse who, within or
outside any commercial aétivity, employs other
persons.

The law in principle applies to all public activities

- including the ATC service and other service functions.
This was also preéuppqsed by the committee., The
Department of Justice didy by not proposing any pro-
vision as to exoneration from liability in case of ATC
negligence, partly agreed The Department did however
state that there ought to be a relatively wide oppor-
tunity to reduce the amount of compensation in this
special field, and based its argumemts on the oppor-
tunity to take out insurance, 1ns:raﬁce practice and
the rather incidental advantage for the victim or the
insurer if there should be a right of compensation

The question was not at all discussed in the y

i
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"StortingJCParliament) when the law was passed. (75)
fil What haqpened when the new law was passed was
therefore that the Parliament accepted that the
government’be generally liable for damage caused
negligently or intentionally. As a quid pro quo, how-
ever, provisions making it possible to reduce the
compensation within the service group or when the
economic burden would be too heavy, were included in

- the new lawe.

The liability established by the law of 1969 is

.confined to damage caused by negligent or intentional

acts or omissions. (76) Concerning the "techrical
fallures" not covered by the law of 1969 the basis will
eventually be strict liability. That is when no

human negligence is<held to have caused the technical
fault. As described in 0.1, the Norwegian law of torts
has to a wide extent established absolute liability in
cases of tecﬁnical failures. Whether the sa@p_applies
to ATC services, will be discussed in 3.3 below."A§ no
written legIslation states strict liablilty in this

. area/ the courts must eventually found such liability
éne

ral principles of law.
That however would not be a new phenomenon in the
Norwegian law of torts, the greater part of which has
never been in the form of written legislatioﬁ. Only
in recent years ( cf. E. ) formal laws have emerged in
this field. At present, the task of codifying this

segment of#ihe law is being undertaken.,//J\
: {

~
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2s Liabjlity for negligence,

)
Three foundations for liability are practically

possible in Norway in regard tb ATC :services:
1. For negligent acts or omissions by employees,
2. for "organizational faults" - i.e. cases where
the service has been organized inadequately, and

3. for technical failures. @ P~ .

e At

-+ Liability in regard to "organizational faults" is
akin té a general negligence liability. -The difference
is, however, that no single individual may be blsmed
for having caused the damage. Instead, it is the
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governmental bodies which have the function of
organlizing the service which maéspe‘held liable.
Failures by technical equidﬁ@@t will be dealt
with in 3.3 et seq. The pf§%§§m to be discussed
with regard to this group I% whether an absolute
liability is in existence in quway. Only the
problems arising in regard to 1 will be dealt

with in this chapter. But many of the arguments

and viewpoints mentioned in this chapter will apply
mutatis mutandlis to the two other questions.

21 How the guestion will emerge in practice.

- It 1s suitable to beginuwith a description of
the context in ‘which questions may emerge:

1« The person who sufferedwthe-damage may be
under a contractual relationship with the carrier
(passenger and cargo), and takes action against the
ATC because his claim against the cdrrier has failed

because of the technical provisions of the Warsaw ;

Convention. o

2. 'The victim may sue the government initially
because the damage he has suffered is higher than
the 1imits in L. §138. (Warsaw art. 22)

3« The victim may take action against the
state directly. This is rather impractical because
of L. §136 (Warsaw art. 20). |

4, The cafrier’s or aircraft opéfator’s insurer
takes action against the government\after having
paid compensation. The reason might be, for example,
that’ the ATC contributed to the damage.

S« A third person on the purface may sue the ATC.

6. The 1nsurers who have cdnpensated the victims
according to individual insurance contracta, :Ale a
suit against the state.

7. Persons with security rights in the aircraft

take action. -, |

is list, while 1t could have been made more

detailed, gives a general approciitinn.or *hc range

¢
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of circumstances in which questions may arise.

2.2 The argumentse ' <

Traditionally the reparation and prevention
arguments have been considered as the main reasons
for having a tort system whereunder the tortfeasor /
is obliged to compensate the person who suffered S
the damage. According to the reparation argument,

a tranisfer of the loss is regarded as being more
favourable than if the incurred damage remained un-
covered for the victim wha innocently has been placed
in the situation. (77) ,This argument has its obvious
deficiencies, For examﬁle the victim may be in a
much more advantageous economic position t&fpay for
the loss than the tortfeasor. The argume?t is still
employed as one of the basic reasons for preserving
the present system. i )

In regard to the prevention aspect, this argument
has been strongly criticised because, inter alla,
of the complexity of quantifying it. (78) The author
is of the opinion‘that its importance 1s relatively
minor. Firstly, it 1is doubtful whether employees
have thoughts of an eventual liability in their minds.,
They are, more presumably, mostly motivated by the
fear of causing idjuries, deaths etc., and by the
consequent "social reactions' (fear of loosing human
and professional respect). And secondly, when the
ATC service is established and organized, the State
is Presumably(more motivated by ‘creating a service
with high standards and in that way pursuing safety
objectives, than merely by prospects of liability.

A major argument against governmental liabllity
for AT@giregligence, negligence during operation-ef. . ;
lighthouses (79), negligence by coastal pilots etc. . - A
has been tHat the functions are purely a_ service :
provided by.the government to the users, and con- -
sequently thkt liabilitvaould be unreasonable.

A part of the argument is that no charga is cblleetod
. % | 4
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The operation of the air traffic control service
is in principle a state function. This follows pri-
marily from the duties laid upon the State by Article
28 in the Chicago Convention. When the ATC service
is performed by a non-state agency, this is done
yhrough delegation of the functions of the govern-
ment. (80).

A Royal Decree of 1961 makes provision as to - .
aviation charges. (81) The "Luftfartsdirektorat" .
is there given powers to impose ATC fees, including
charges for the use of navigational-aids: outside
aerodromes. The powers have not been used up- to this
date, but will be within a couple of years.  Other
fees are, however, collected - landing fees, pggging
fees and passenger fees for -example.

Although no ATC fees are formally imposed, it is
clear that these other fees are intended to cover
also pargs of total ATC expenses. In essence, the
other fees indirectly covqf the expenses in question.
To say that the service is gratuitous would consequent- 2
ly be incorrect. The grqgter part of the service-
argument’s foundation hgs ‘Been proven non-valid by
these considerations. v ~
' No statement or provision as to the financial
objectives of the government in regard to these ser-
vices has been issued. That it is noét for profit is
obvious. A4 break-even policy should therefore be
the most presumable objective.

The fact that no profit motivie exists does not .
in principle indicate any exceptional position in tﬁ?r ,/
law of torts. (82) ‘The econemic position of the tort- )
feasor will, however, clearly be of importance - both
in regard to the principle and amount of compensation.
There are strongei reasons for governmnetal liability
in cases where the activity is of a business-like
nature than where little or no revenue is the resulte.

The Norwegian civil aviation budget (there is no
specific ATC budget in Norway) including the axpenses
for the ATC services, seen as a whole, shows that there

4
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is relatively small deficit (108 fillion kroner =-

99 million kroner). (83) The figures however only a
relate to operational expenses/revenues. The picture
might be much more unfavourablie if a large accjident,
with consequent great damages, occured. (84)

., A much older argument is the so-called "guarantee
argument® discussed in the "Fyrlyvktdom" mentioned

above in t.1. The quintessence of this argument is
that the government, by charging fees for the use of

a service, guarantees that the operation is performed
without any faults and that it undertakes to pay for
any damages 1f a fault should occur. . ’ }

Although an indirect fee 1s charged (cf. above),théqw '
argument is obviously outdated. It was also rejected
in the "Fyrlyktdom". (85)

An argument which has been raised in connection
with 1iability 'for the operation of lighthouses
is that, because the advant&ges to the shipping ;“\
industry fully offset the disadvantages caused by
negligence, there ought to be no governmental lia-
bility. (86) The argument is in other words that
users have to bear the costs of damage as gn operating
cost. This reasoning may be transferred to the field
aof aviation. \Its value does, of course, depend upon
what 1is found reasonabile.

The fear of the economic conseguences has been one
of the main arguments against a governmental ATC lia-
bility. It 1is easy to visuallse an example of a ‘
collision between two Jumbo-jets with several hundred
passengers on board. The compensational amounts might
be of an immense magnitude in such a case. (87) Ex-
perience has however shown that damages rarely teﬁﬁ
to be of such dimensions.

The government’s policy in-Norway is not to take
out insurance for its different activities - the
' government 1s self-insured. The compensation would
consequently have to be met from taxes.and other
sources of income. What then is the most favourable
solution:

1 governmental 1iability met from taxes etc. or

,
‘rﬁ-‘fr’? 3
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2. to let the users (airlines, passengers, third

persons on the surface 8tc.) pay for it through

, their insurance or otherwise? - o

The author would prefer the former,’moétly becausé ---
this solution, seen as a whole, means a less burden-
some system, besides that it secures that the victims
be compensated, which they often otherwise will not -
due to the fact that most people have insufficient )
assets and do not secure themselves by insurances. gl

Existing or potential insurance is another factor
to be considered. The airlines which count for the
greater part of aviation are obliged to take out in-
surance against a specific range of risks, while the
contrary 1s the case in regard to another group of
riskse In the latter case however, practice is never-
theless to have insurance. If these policies were
also to cover AIC negligence, that would presumably.
result in higher premiums, and besides that, airlines’
damage statistics (which are the basis for calculating
the premiums) would increase even though they were not
necessarily at fault.

Another consideratigd in this context is that
liability should attach to the person, or body actually
negligent, and not to others, although they are a part
of the situation. The airlines should for instance not
be required to pay for damage caused by the AIC
services because they have taken out insurance cover-
ing such damage. )

It should also be noted that insurance premiums
for general aviation aircraft are very high, and that
an increase in premiums may well result in even more
owners than today not being able to pay tpe high
amounts.

Although the passengers and shippers are covered
by the Warsaw, Rome{(not ratified by Norway), Guatemala
Conventions(Protocol) and related inastruments, these
Conventions contain limits(for example Warsaw artiecle
22),.above which existing insurances would not cover
the damage. The policies would therefore eventually
have to be changed if airline insurers should'provide

’



the damages instead of the government. To clhange the
policies would however be an easy task.

Arguments that the operation of ATC services 1s a
"hazardous activity", which should result in liability,
are of no relevance. The case is, of course, that ATC
is a service which reduces the danger. It might be
argued that because of this decrease, no governmental
iiability should be imposed. The fact is however that

almost all governmental activitles by definition are for
‘the benefit of citizens. The argument should be con-

sidered to be of no value. (88)

From the maritime analogy we get still another
viewpoint. Traffic on the surface of the earth
represents the normal condition while people travel-
ling on the sea should bear any resulting damages them-
selves. It is in other words an agssumption of risk
argument. (89)

This argument may have been of value in the early
days of aviation as Lord Mc Nair’s statement indicates:
"Danger 1is a relgtive conception, and what might seem
dangerous to one generation might not be so regarded by
a later one". (90) Assumption of risk considerations
would not, however, have relevance to third persons on
the surface who are generally outsiders (- except
persons working on*runwéys ete.).

A relatively new concept in Norwegian and Scandi-
navian doctrine and jurisprudence is the "objective

self-risk" argument. The concept relates to-certain

situations where the damaged interest is of a distinct-
ive nature, either because the object or the person
were especially exposed to damage ( vulnerable ) or
because the interest was particularly vulnerable. (91)
If one or several of these factors occur compensation
may be rejected or reduced. The approach is based on
considerations of justice ( reasonableness ) - it is

considered better that people who own especially -

valuable objects(for example) secure themselves by
insurances than that the tortfeasors have to pay higher
amounts in compensation.

"Objective self-risk" cbnsidarationl may be of some
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value in regard to ATC liability, especially with
regard to aircraft, other expensive objects or even to
persons of particular importance and value,

A human aspect may be employed as weighing against
government liability in that a relatively small fault
from, for example, an air traffic controller might
cause a catastrophic accident with subsequent mental
detriment to him( guilt complexes ).

The discretionary character of some of the ATC
functions indicate an. identical solution (92) only as
far as discretion is used. The(ggpater part of the
service 1s of a routine nature and without any discret-
ionary aspect. Only a relatively small percentage of the
activity involves a discretionary decision,

As discussed in O.41 above, aircraft in "controlled
airspace" are obliged to obey instructions given by the
ATC. And in other instances, they are practically
dependent upon the air traffic controller’s advice/
instructions. This duty further stresses that the
government should be subject to l1liability.

Shawcross and Beaumont build their approach on the
existence of this duty. According to them, the employer
of air traffic controllérs willy under English law, be
liable for any damage caused by breach of the duty
imposed upon the controllers to take reasonable care.(93)

Closely related to the "duty-argument" is the so-
called "relianca-iheory". The users of the service are
in practice dependent upon the information/instructions
they receive. Only in a few cases they are able to
verify acdéuracy. The ATC has, in other words, an
authoritative position in relation to the users who
get a feeling of security which, when false, may be
detrimental to them. Several authors stress this pro
argument . (9%) ’

The final argument to be mentioned is yniformity.
This rationale is, in Norway, in general not given
much emphasis. As aviation is an international field,
it should be taken into account. Because the majority
of States are liable for ATC negligence(95), the
argument is pro liability.
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2,3 The situation de lege lata.

As stated several times already, there is little
doubt that the govérnment is liable in princi%le for
ATC negligence. This follows from §2-1.1 of the law of
June 19th 1969, which in general establishes a culpa
(negligence) liability.

No jurisprudence of direct relevance can be found
in Norway. An ATC case has only once been before the
courts, however, with the result that no culpa was
proved. The court did consequently not discuss the
principles in question - e¢f, 1.1.

As the liability is clear, the battles before the
courts are presumed to be dealing with the amount of
compensation to be paid to the victims.
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3. _Other foundations for liability.

3.1 Survey,.

Besides liability for negligent acts; thé'government

may be liable in two other instances. They are:

1. Liability for organization of the ATC services.
The question will, in this respect, be whether
liability is conditioned upon that an employee
having been negligent or if it will suffice that
the organization of the services is of too low
a quality.

2+ Liability for so-called"technical faults". This
problem relates to whether a striect liability
for technical faults exists or if evidence of
negligence or eventually inadequate organization
has to be proved also in these cases.

3.2 Liability in regard to the organization.

The following examination surveys the law de lege
lata. The source of liability of this nature will
eventually have to be found in §2-1,1 and 2 in the
Law on certain aspectg of torts of June 19th 1969 (B.)

- cf. 1.2 above, '

.21 Organigationgl guality.

The expression "resasonable demand to the service"
(de krav som med rimlighet kan stilles til tjenesten)
in BE. §2-1 intends to establish govermmental liability
also in cases where the cause of damage is an organi-
zational administrative system of too low a quality,
i.e. when no human negligence directly causes the
damage (96), but when for example the Directorate
of Civil Aviation has issued inadequate provisions
as to the maintenance of technical equipment employed

by the ATC. It is, in this connection, not referred . .

b

to the personal 1iability which is imposed upon the
Director of the Directorate of Civil Aviation,: -
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or other persons in uanagerial‘positions. The basis
for liability is simply that the organization of

a part of the service or administration (in a wide
sense) is considered so inadequate that the govern-
ment should be and eventually is liable.

The committee which made the recommendation (97)
did however presuppose that the couf%s should only
establish 1liability in cases of an evident neglect
of the requirements. Whether the courts will follow
this intention 1is another question. Opinions in
preliminary works are, in Norway, just one of the
many legal sources the courts may employ in their
function of trying legal disputes.

From the foregoing discussion it may be assumed
that liability may arise also when no negligent act
by a person has been committed. A liability of this
nature might be visualised where the ATC service has
been unsatisfactorily built up, where the administra-
tion’s control routines are poor - in general in
every instance where the service is insufficiently
organized.

The analogous "Tirrana-case" is, in this connection,

illustrative. (98) The plaintiff claimed that the
supervision performed by the lighthouse sgervice of
the Coast Guard was badly organized, that the control
was deficient, and that the system of alerting about
extinguished buoy Ihmps was of too low a quality. The
second court held that the organization was somewhat
insufficient, but not enough to create liability. As
the employee however was proved to have acted“negli-
gently the government lost the case. The Supreme
Court did, as mentioned 4¥n.1.1, reach the opposite
decision. Although it was not explicitely stated
either by the Second [Instance Court nor by the Supreme
Court, one may draw the conclusion from the premises
that the government in principle is liable for
"organizgtionnl faults".,

The exa!ple may be transferred to the field of
aviation. The "Luftfartsdirektorat” may for example

¥
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not have organized a safe supervision of the technical
facilities or a warning system for defective navi-
gational aids..

The organizational pattern 1is, to a large extent,
dependent -upon the appropriations made yy the "Stor-~
ting” (Parliament) (99) which has the budgetary powers.
Whether the "Storting™ has employed reasonable con-
siderations during thelr appropriations to the ATC
services cannot be tried by Norwegian courts. (100)
Governmental liability is consequently not. possible
in this respect. (101)

In contrast is the question of how the funds
appropriated by the "Storting" have been administered
by the "Luftfartsdirektorat™ or similar goverﬁmental
bodies. The problem of a reasonable and adequate
organizational structure emerges in this field. The
courts do, in this area, not intervene in the "Stor-
ting’s“power§ (prerogative). As mentioned above
liability is, in principle, possible. It is, howevery
presumed that the courts only will hold the govern-
ment liable in more extraordinary cases.

The deficliency might be that the instruction or
'supervision has been neglected. The courts may for
example hold that the "Luftfartsdirektorat® should
have enjoined a factual routine by formal instructions.

Another example could be the omission of making
safety precautions - for example non-installation
of an emergency aggregate to be employed in cases
when equipment, due to power failure, ceases to
function.

The considerations to be made by the courts must
begin with the demand as to what may reasonably be
required. The problem is to determine what is pro-
fessionally reasonable, taking the available funds
and competence of the body into account.

The courts should, however, show a certain re- (
ticence in presenting opposition to the views ofl the ;
"Luftfartsdirektorat" which, after 111, possesses
the expert knowledge. N

The Committee expressed the view that the courts ,
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N

only should state liability in cases of obvious
disregard of the professional standards. (102)

3.22 The selection and trajning of employees.

The law 1mpqging liability will eventually be the
same as in 3.21. " The problem, in this context, is
similarly how the fﬁnds are actually administered.

Firstly, in regard to selection of people, the
methad of choosing the servants might be unsatis-
factory. An air traffic controller is, for example,not ade-
quately examinedfix his ﬁhvsicalandnmntal qualities. Phese
factors are of great 1mportance for a person working
in the control tower at an aerodrome.

The case might also be that the general standards
purporting to ensure that only persons with a certain
skill be employed in the ATC services, were inadequate
in that they did not take into account all the abilities
of relevance.

It should be added that the system whereby the
employees are educated for their jobs may be in-
sufficient. ;

The actual decision as to 1liability must be based N
on the same factors as in 3.21 ("professionally
reasonable" etc.) The government will presumably
only be 1liable in cases of obvious disregard of its
obligations, or when substantial incompetence is

proved.

*
3.23 Continuing education.
N 1 B ;

.

Due to the continuing developement of aviation .
including new and better technical equipment in air-
craft and on the ground, there is a special demand
for continuing education in the field of ATC servicesy
as there 1is in other fields where new developments "
are emerging through new technology. Employees have &
to be professionally alert at every moment.

The "Luftfartsdirektorat® has a duty to organize

-
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and take care of the continuing education of its
servants. Whether it is done during regular work or
by special courses is, as long as it is done, irre-
levant in this context. " .

Failures of the Directorate in performing this
fgnction adquately may, in principle, result in
governmental liability. Similar considerations as
in 3.21 and 3.22 will have to be applied by the courts
and it must be remembered that exceptional circum-
stances presumably are necessarye.

3,3 Liability for damage caused by failure of
technical eguipment.

o e

As the normal line goes from liability for negli-
gent acts to a presumption of fault liability and
finally to a strict liability (irrespective of any
fault), one should believe that the middle seiution “
(presumption of fault) would have to be examined be-
fore the latter one (absolute liabhility). THe Nor-
wegian law has, however, been reluctant to employ the
presumption of fault liability. A 1liability of this
nature exists only in a few instances (in cases where
international conventions with presumption of fault
liability have been ratified by Norway), and it is not
likely to emerge’'in relation to ATC liability. The
discussior as to liability for technical faults will
consequently be confined to strict liability, albeit
a presumption of fault liability may be advantageous
in many areas including this because of its more
elastic character. . .

The problem to be examined is whether the govern-
ment is absolutely liable for damage caused by tech-
nical failures, or whether the liability is dependent
upon negligence or organigational 1nadaquacy} In other
words, is the existence of a technical fault alone . .
sufficient to make the government liable?

Such ‘ liability cannot, as the case has been so
far in the present study, be based on the Lav of June

.
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19th 1969 (E.), which concisely expresses that it
only comprehends negligence liability. Liability
must eventually be founded on unwritten norms on
technical 1liability alre&dy in existence in Norway,
or on the general principles of law which again are
the foundation for present technical 1liability in
Norwegian Law. Application of the general principles
,of law doés, in fact, mean a consideration and
Jevaluation of the various pro’s and c¢on’s.

"The general unwritten liability for hazardous
(dangerous) activities cannot, because the ATC
services reduce the danger, be applied directly to
ATC services even though this liability subsequent
to the "Cornice-decision" in 1939 (103) (a éornice
fell "down - killed a man - no one could be blamed \
for n igence - the Supreme Court held the owner
of th:§iuilding liable) is not necessarily conditional
upon thg>existence of a dangerous activity. At least
in the way these words are used in everyday language.
wWhile referring to the "Cornice-decision" it must be
added that, because of its rigidity, it has been
strongly critized.

Traditionally the existence of a hazardous activity
or a dangerous element has been required before the
courts would state strict liability.

3.3t The situaiion in Norwegian law.

Technical faults as a liabilty 'criterion (104)
emerged in a Supreme Court decision in 1916. (105) The
case involved an automobile with a fault in the steering o
mechanism. The rationale was that the use of an auto- i
mobile created an extracordinary risk ( remember the year .
was 1916)) which was held hazardous. It was deemed N
reasonable that a person who causes danger or damage b§'
employing such instruments should be liable&to the
victims. . )

The criterion has since, through the Jurisprndenc;,
continually got a ﬁider area of application.

Failure of technical equipment has been established
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as a libility criterion in the maritime field. (106)
Similarly in ragard to elevators. (107) The Supreme
Court has, on several occasions, held that technical
faults on rallways and streetcar lines are sufficient
to make them liable. (108)

The existence of a special risk has, in the greater
proportion of these cases, been the rationale. Technical
faults without the existence of any special risk may,
however, possibly be sufficient for a strict liability.
The relation between these two liability foundations in
the Nofwegian law of torts 1is uncertain. (109) The
following will contain some of the arguments pro et
contra l1iability.

3.32 The increase in automation.

The ATC service ( as mentioned in 0.23 ) employs a
great deal of different technical equipment such as
radios, lighting systems, instrumental landing systems,
radars and computers, just to mention some. The
increase in the use of technical equipment means that
more and more of the ATC functions are taken away from
the controllers. This trend away from manual work and
towards automation, may result in an automatic direct-
1on13é of the aircrafﬁ by computers in the foreseeable
Tyure. |
‘“~——pérsons who suffer the damage will, due to the fact
that governmental liability as a main rule is dependent
upon one of the two described foundations ( negligence
- organizational faults ) be in a worse position when
automation’increases. This is a result of the fact

Lthat technical faults may occur where neither negligence

nor organizational faults are present.

The victim?s position in the law of torts should
not be deteriorated by introduction of new technical
devices, Consequently the increase in automation does

support absolute liability where technical ATC failures _

cause aviation accidents. (¥10)

s 3
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3.33 The plaintiff’s problem in proving the cause.

-

The plaintiff will presumably have difficulties in
. proving the cause. He is an outsider, normally without
- ability to understand much of the highly advaneed equip-
<ment and the interaction betweeﬁ .the ATC and an air-
crafte
A reference to the rationale behind articies\17 - 20
(§§ 133 - 136 of the Norwegian law of aviation) of the
Warsaw Convention whicﬁ created a'presumption of fault
1iability 1s of interest 1in this connection. The ‘
rationale behind these provisions 1is identical to the
one in quedsisnh here: The carrier is in a much better
position concerning the evidence. In modt cases he is
the only one who is in possession of it. ( It should
be added that this argument is not the only one behind
articles 17 - 20).. .
The passenger/shipper - carrier relation is partly
analogous to the victim - ATC services relation. The
* argument does, however, only indicate a presumption of
fault 1liability for the ATC. )
Statistics tell us that many aviation accidents
remain unexplained and as most accidents océur during
or in connection with take-off or landing procedures
where ATC perhaps plays its most important role, the
ATC might hace caused, or contributed in™causing thems. . .
\ - Some technical devices record the aircraft move- i \&‘
( / ments etc. (flight recorders) and others the communi-
‘// cation between the AIC and the pilots. These devices
may be of some help in establﬂ;hing the causation. 7;*
. : It is of great importa@ce ‘to the victim that these.
devices, together with the other material, are studied
by the accident investigators and be admissible as
evidence in court as is the case according te
| ) Norwvegian law. §111)

3.34% Technical legal advantagese.

.

An absolute liability will have, legally, technical
advantages. The problem -of prqving negligence or -

e e o e — e
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organizational deficiencies is avoided. Because the.
most controversial issue in a tortious case ‘generally

- 1s the negligence (at fault or not), a strict liability
. will be favourable. Especially because aviation accidents

may cause big and lenghty cases before .the courts.

Parties to a case in Norway are, in many cases, not
obliged to pay court costs. An absolute lia%lity would
consequently produce some edonomies to the government
although it presumably may have to pay more in )
compensation. But as ATC cases are extremely seldom, and
also the court costs very smally, the argument does not
wgigh much.

1.39 Insurance.

The arguments concerning strict liability does
normally tend to contain the point that an absolute
liabjlity will necessitate an increase in fnsurince
premiums. The Norweglan,government has as mentioned
already, chosen to be .self-insured and consequently
insurance premiums are not involved,

The government is, however, 'obviously compelled to
cover the 'compensational amounts from the general
budget -~ unless it determines to impose a fee to .cover
such expenses, or even éhanges it’s policy as to self-
insurance. Whatever happens the users (passengers,
shippers) will have to pay for it by increased ticket
prices Oor cargo expeiases. .

Until the government makes a change in this respect,
introduction of a strict liability’will have almost the
same‘effect‘ foxt the government as if it \;md taken out
insurance for ATC services.

.

3.36 Conclusion. s

14
. ™

It 18 rather uncertain what the state of the law is
in regard to technical faults as an independent ' .
condition for liability. Liability of this nature is
(as described in 3.3) in existence.in some areas € like
elevators, streetcars, railways and in _tlie maritime
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field - which all have a special risk aspect in
common,or at least, a certain dangerous character.

Andersen advocates care in giving undue weight.

to the Supreme Court references to technical faults
and deficilencies. He siates: .

"These references must be understood as an .
expression for the fact that the Supreme Court
considered that the specific fault, failure or
insufficiency made it undoubtful that a tortiuosly
relevant risk aspect was in existence", (112)

According to him, it is not the technical failure

but the special risk which the liability is based upon.

Other decisions impose.liability without any techni-

tal. fault or deficiency existing. (1413) These cases, )
however, are considered as' belonging to the field of the
law of general unwritten strict liability. This is due
to the fact that a special risk was present also in
these instances.( crane claw, high voltage line, sparks
etc. ) .

Whether an 1solated‘technical failure .is an in-
dependent foundation for liability 1is, on this back-
ground unclear. I.bdrup appears to stress the essential
wvhen he states: -

“There is need for a casulstic consideration of the
vdrious types of cases in order to be able to
answer the role tHe.technical fault's play in the
Norwegian law of torts". (11k) \

Because the circumstances differ relatively greatly,

there seems to have been a tendency to generalize.

' The ATC services cannot be considered as a "hazarde~
ous factivity". The objective 1s to prevent emergence of
and accidents. The only "danger" is the situation of
dependency the aircraft are placed in.

" AS no special risk is present( many people seem to
believe that the presence of the element of air creates
a special risk - but as the frequency of accidents 1is
much smaller than in most other parts of life, this is
incorrect.), the problem has to be solved by a genoeral
risk congideration ~ i1.e, should the governm@nt, in
addition to negligence liability, be strictly liable

4
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for technical fanults ?
) Certain arguments have been mentioned above in
3.32 - 3.35 and, 'in addition, the reparation and
prevention arguments mugf be taken into account. This
tends to indicate the desirability of absolute liability.
Important is also the reasonableness of a strict
liabilty. |

The author is of the opinion that it 1is reasonable )
that the government be absolutely liable( or that this e
solution is found more reasonable than the opposite
wvhereunder the victim - an innocent third person - has
to bear the loss by himself.). It might be argued that_
employing a reasonableness argumeint is a bad justi-
fication. Balancinghof interests according to equity 1is,
though, not unknown in torts and as one of the main
objectives of law is justice, the method may very well
be used.

As will be seen later, Norway has internationally
advocated that an ATC Convention should establish strict
liability 1in case of technical faults. (cf. 10.2 below.)

Finally it must once again be repeated that the
state of the law is uncertain but the government is -
presumably liable for damages caused by technical
faults in the ATC services on an absolute basis.

O 4
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4. The employee’s personal liability. Aii

The Norwegian law of torts makes an individual
person generally 1 ablé for his negligent acts/omissionse.
This rule is not eipressed in written law but has
developed through the jurisprudence. The norm is, how-
ever, presupposed in a law of 1902. (115) Certain -
exceptions of little interest in this context are made
(for example with regard to insane persons).

The general rule applies of course also to the (
employees in ATC services. The law of June 19th 1969 §
2-3 and” § 159-0of -the law of aviation presuppose this.
An air traffic controller or a person working with
navigational aids is consequently in principle liable
for negligent acts committed during the scope of his
employment and may be sued by the person who suffered
the damage caused by the ATC.

This is certaln de lege lata. It has, however, been
gquestioned during the last few years whether the
claimant should have a direct claim against the employee
or if the latter only should be liable towards the
employer in an eventual recourse action. Anderseé, as
Chairman of the Committee to examine governmental and
municipal liabiiity; propesed to abolish the existing
rule whereunder the servant employed by the government
or the municipality is directly liable. (116) His was |
the minority view. . ,

His reasoning is primarily based on the fact that

. t?:vziéfjplin.redl life never claims against the -
se partly because the latter seldom possesses

sufficient assets and partly because a claim against the
government has a better possibility of being satisfied.
quthér factor.'is that employees normally are not so
well-of f as to be able to take out costly insurance
to cover their negligent acts, as is the case normally
with regard to employers.

It has also been argued that a direct liability

has little preventive effect. This is presumably
true although a certain core of prevention is in
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effect. Another argumgnt against direct personal
liability is that the opportunity might be used for
slandering civil servants or other public employees
in vulnerable positions. (117) This might happen
with regard to more political and/or,gontroversial
positions but is not likely to occur in regard to
ATC employees.

That an employee will always be officially re-
sponsible and subject to a reprimand is still an-
other argument which may be of some, but of little,
value. The fact that an employee 1s subject to a
reprimand for carelessness may therefore have some
effect.

It is more pertinent to argue that indirect
liability through a recourse claim represents a
generally more favourable solution to the problem.
The prévention aspect will be taken care of also in
such a case. There 1s, de lege lata, an opportunity
for the government to claim against the employee
after it has paid compensation - cf. the law of 1969
§2-2. The potentiality for the government to re=-
cover something will nevertheless be similar to that
of the victims. Lack of assets in other words makes
indirect 1iability as worthless as direct liability.

Neither the majority of the committee, the De-
partment of Justice nor the "Storting" (Parliament)

- supported the proposal to abolish direct liability.

(118) Their rationale was essentially that intro=~
duction of a rule of non-direct liability would
result in different treatment of ggvernmentalrem-‘ .
ployees and other employees. It must be added that
the Committee at this stage only studied governmental
liability and related questions. -

The theoretical possibility that an employee '
might have more assets than the employer {(this re-
lates primarily to the liabllity of private employers
- remember that governmental and other employers'’
liability later became regulated by the sime law),' ,
was another argument stressing the undosiribility of ‘

St v
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making an exemption for this group of employees. It
was felt that especially strong grounds were necessary
for establishing a different system for public and
private employees. The ?act that the government will
always have assets was not considered adequate enough
to establish different systems. It was additionally
considered essential to retain the citizens notion
of personal liability for employees. k

The argument pro an exception from direct liability
are not confined only to governmental servants but
apply substantially to employees in the private sector.
The author does therefore support the majority of the
Committee in the argument that perpetual assets are not
sufficient to create two systems of 1liability in re-
gard to employees. -

There is, de lege lata, no doubt as to the ex=
istence of a personal and direct liability for the ATC
employee. The compensation he 1s obliged to pay must
be adjusted according to his financial position, i,e.
income and assets. As long as E. §2-3 provides for
such adjustment, ruinous liability 1is impossible.

In regard to the recourse problems - cf. 7 belowe

5.11 The basis is a negligence criterion,

Arguments and elements of importance as to
whether conduct is negligent or not will be discussed
in this Chapter. The law of June 19th 1969 §2-1
states that iiability is based upon negligence or in-
tent ("the employer is liable for damage caused by
intent or negligence...«...")s This is exactly what
is comprised in the concept of culpa - intent and
negligence. As the problems relating to intent are
unimportant in this context, emphasis will be laid
on an examination of the negligence cff;erion. ] L.

The Committee originally proposed: "damage caused \
recklessly®. It would, in other words, let a reck- .
less criterion be the foundation. Some groups did, - ﬁﬁ
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however, critize the recommendation - inter alia the
Lawyers Association - which stressed that Norwegian
law, in most cases, employs. negligence as a criterion
and that there was no reason for changing this situ- ,
ation. It was also argued that "recklessly" would
literally mean a stronger c¢riterion than that neces-
sary to characterize behaviour as negligent.

The Department of Justice took account of the
criticism, and changed the paragraph to its present
form. The supposition was, however, that the reck-
less criterion should still be the basis. Any change
in reality was in other words not intended. (119)

12 Different norms for the government and the
employee?

The question is whether the standard of care re-
quirements are identical for the government and its
servants? In practice, the question might occur when
the servant is sued directly or in regard to recourse
litigation.s It could for that matter, be real grounds
for different norms especially in cases where minor
negligence committed by the employee causes great

""‘.@

economic damage.

The occurrence of minor faults from time to time -
1s, presumably, almost avoidable. If such a fault | -
should result in say an aircraft crash, there are
reasons for a lenient consideration of the conduct,
inter alia the discretionary and human aspects of
the functions. The government should, however, in
principle be fully liable - irrespective of the de-

greq of negligence.
;iiny jurisprudence to enlighten the problem does
not exist in Norway. It 1s, however, presumed that
the courts will tend to regard the servant’s negli-

gence less strictly.

633 C Olle

Norwcgigh tortious doctrine was, until twenty .
e
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however, critize the recommendation - inter alia the
Lawyers Association - yhich stressed that Norwegilan
law, in most cases, employe. negligence as a criterion
and tﬁht there was no reason for changing this situ-
ation. It was alsQ argued that "recklessly" would
literally mean a §i}onger criterion than that neces-
sary to characterize behaviour as negligent.

The Department of Justice took account of the
criticiSm, and changed the paragraph to 'its present
form. The supposition was, however, that the reck-
less criterion should still be the basis. Any change
in reality was in other words not intended. (119)

Different norms for the government and the
employee?

The question is whether the standard of care re-
quirements are identical for the government and its
servants? In practice, the question might occur when
the servant is sued directly or in regard to recourse
litjgation. It could for that matter, be real grounds
foj;different norms especially in cases where minor
negligence commiqped by the employee causes great
economic damage.

The occurrence of minor faults from time to time
is, presumably, almost avoidable. If such a fault
should result in say an aircraft crash, there are
reasons for a lenient consideration of the conduct,
inter alia the discretionary and human aspects of
the functions. The government should, however, in
principie be fully liable - irrespective of the de-
gree of ‘negligence.

Any jurisprudence to enlighten the problem does

-

"not exist in Norway. It 1is, however, presumed that

the courts will tend to regq;d the servant’s nagli-‘
gence less strictlye. -

: ' 13
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to thirty years ago, almost unanimous as to the
necessity of employing an unlawfulness criterion..
besides the negligence requirement - in the way that
negligence and unlawfulness: are cumulative conditions.
The unlawfulhess- criterion was set up as an indepen-
dent requirement in order to disculpate a person who
for example acted in self-defense. The congept has,
during the last few decades, become rather vague and
diffused. Andersen, among others, opposed the value
of using this as an independent criterion and pro-
posed that a reckless criterion should be applied
essentially because it, in itself, expresses the re-
quirements and therby better characterizes the con-
dition. (120) °

His opposition has resulted in an increasing
' tendency not to use the criterion. The law on torts
of 1969, for example, does not pose the condition.
(§2-1) i _ )

The Department of Justice did, nevertheless, state
that unlawfullness still is an independent condition
but that it was deleted from E., because of its vague-
ness. (121)

The unlawfullness must exist in relation to the -
plaintiff. The law of 1969 does in §2-1.1 expresses
this - although not clearly. The meaning of "in re-
lation to the plaintiff" is, of course, that the lia-
bility may be exempted wh one or another excluding
‘condition occurs - such’'as consent. .

5.2 The negligence ér;ge;;on,,

The generai elements in negligence will apply in
the consideration of geovernmental ATC liability. It
is consequently certain that both acts and omissions
are in principle included. Both the doctrine and the
Jurisprudence do, however, indicate a reluctance in
rinding an omission rather than an act megligent.. .
(122) In other words more is required for criticiszs-
' ing a person for not having acted than for having
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acted in an unwanted waye.

The starting point must always be to try to imagine
the gituation as it was when the act or omission occured.
This has to be done having regard to the distortions
of hindsight. (123)

The main approach must be to examine whether the
caurse of action "essentially satisfies what is con-
sidered professionally, socially and humanly reason-
ably". (124) This is, however, no more than d start=-
ing point because the expression is rather vague. It
does, though, express that it must be considered whether
the bonus-pater-familias norm in the field were followed,
i.e. whether the employee acted as a normal reasonable
person would have in the corresponding situation. .

The consideration”should not be of an ethical nature.

‘Ethical vulnerability is without importance. The eva-

lyation is, onh the contrary, an analysis and appraisal
of the relations in the field where the act took place.

Due to lack of relevant Norwegian jurisprudence,
cases from the United States of America will be used
as references in the footnotes.

9.3 The relation between g§t10n31Aggdu;nternatioqg;
provisions and standards and the stgndard of

care nNormms.

A number of international provisions and national
rules implementing them are in existence in the Annexes
and elsewhere - see 0.21, 22, 23 and 0.41 above. The
question to be discussed here is the influence of these
on negligence assessments. The question mey be di-
vided in this way:

1. Is liability conditional upon a violation of
the provisions? .

2. Is the existence of a violation sufficient to
make. the government liable or is something additional
required? \ T

Question 1 is identical with the more general
whether, in fields where laws, provisions etc. exist
liability is conditional upon a violation?

/
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It is relatively certain that the question ‘must be
answered in the negative under Norwegian lawe. Lddrup,
for example, is of this opinion. (125) An indicator

is the case Flaa v. Widerde, where the court, in its
premises, stated that the damage “may "be com-

pensated whether or not some of the provisions relating
to flights were violated”. (126)

Similarly, in Norway, in thelfamous "Film-decision®™,
the court stated: "We lay a certain stress on the pro-
visions relating to film, because they show how danger-
“ous film is considered to be"! (127)

The rationale behind this attitude of the law is
that the norms in question are adopted without necessari-
ly taking into account the law of torts which con-

sequently needs to be contemplated independently. (128)
" Question 2 - does violation automatically make the ’
government liable - relates naturally to question 1 and
the answer is identicala. A violation does not auto-
matically result in government liability. The rationale
is also identical to the one employed above - that the
provisions are adopted without regard to the law of
torts.

It is, however, obvious that violation of a provision
will be of essential importance during negligence
,considerations because provisons in most cases express
what are careful, reasonable and necessary Sstandards in,
the field in question.

5.4 - 5.50 The element¥,/

5.41 The particular situation. )

L/ \ :

The situation in regard to air traffic controllers

" will probably be along the following lines. They have,

' due to the values involved and the high density of
aircraft, a great responsibility. A small fault may
well cause catastrophic losses and this should suggest
a mild appraisal of the -acts. AsS the dimensions are so
unpredictable, account should also be taken of the
degree of negligence. '

*
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~ On the other hand -~ safety requires rigourous
demands on the controllers who cannot think as most
others, that a 1ittle mistake is of minor importance.
Their guideline should always be avoidance of mistakes -
- large and small. The continuous risk’ of accidents
suggests a stringent consideration more than, for
example, in rerard to roads where the risk is of a
much smaller nature.

The demand on the air traffic controller must be
more rigorous than on other employees who are more
distantly removed from pure ATC activities. There
should, in other words, be a difference according to a
servant?s importance in the safe performance of flights.

This applies also in another context to the air
traffic controilers who, as mthioned, perform many
functions. A controller who acts negligently during the
exercise of a search and rescue function will, for
example, be more liberally treated than if he is
engaged in a tower-control function.

-

9.42 The discretionary aspect.

The work of air traffic controllers is, to some
extent, of a discretionary character. (129) The existing
provisions and rules are in some cases'indefinite and
do not fully prescribe gctual practices. In theseﬁwf\\“\~\~;_//
instances, the controllers therefere have to employ
their discretion as to what is necessary and favourable.

It might be argued that the digcretionary aspect .
1ndicétes that they should have a relatively wide margin
before mnegligence emerges and that a reasonable discretion-
ary decision should not result in governmental liakility
if it was later proved that it had caused damages .

The argument is certainly of some value - exactly
how much is debateable.It must at least be required that
they should have tried to make an intelligent decision”
and that they have not been influenced by casual factors.

T



9.43 The time and the place elements, Ty

Decisions made by controllers must normally be
taken on the spot without any special possibility for
getting advice from other persons or manuals etc.

Consultation may, however, be feasible through the
presence of other controllers.

The time aspect is another important element in the <
consideration. (130) Controllers may often have to
answer or act immediately without having any time to
consider what they shoulddo. They have, for example,
little time for hesitancy 5hen"they detect two aircraft
on the radar flying towards each oéher. (131)

The time pressure often does require a quick
reaction - a factor which should be taken into account
in regard to standard of care cansiderations. And it
ought to be remembered that the situation may kook
differenit when the court afterwards leisurely sits and
listens to the evidence. (132)

The time pressure naturally occurs paricularly o
during peak periods. The controllers must, in these
periods, constantly and rapidly give new instructions (/«
as to changes in altitude, speed and so on. )

5.t The character of the instructioms and the information.

The character of information and instruetions is
of essential importance. (133) The more important it
is, the more attention should be paid to it by employees.
An increase in temperature from 70 to 75°F. is per se-
irrelevant while a decrpdbe from 35 to 28°F., preducing
a thin layer of ice on the runways, is of crucial
1mpoégggce. It is obiigus that it ig more necessary for
pilotsito be informed about the®second fact.

Nhéfher the information/instruction is simple or
complex also matters. The requirement for the controller
that the pilot should understand the information he has
received is stronger in regard to complicated material ’
than to more routine and simple information.

Information rendered to the pilots may be certain or

.« uncertain. (134) The controller should,iin the latter a
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case, stress its special nature.

.45 Forwarding of information.

’ Informatgpn rendered by tower control is in many cases
Just an onforwarding of what has been received from other
sources - for example Flight Information Office. It 1s
presumed that negligence in these instances only will
be found wheﬁ the information 1s clearly incorrect and

~the controller’ should have appreciated it. No‘liability v

will arise when the controller was unable to verify the
information, or where he had no r97son whatsoever to be
suspicious. i

The government is, however, in principle liable
for negligent acts by the Flight Information’0Office.
The question 1s consequently hypotheticale.

Liability may also arise when the controller omits
to forward important information. The "Hommelvik-case"
is 11lustrative in this respect. (135) The controller
was informed by the airport manager that there were .
rollers in the landing areas, and that.airecraft should .
land closer to the inner part of the bay wh&re the
seéaplane airport was lotated. Although the landing .
procedures obliged the, ‘¢entroller to, inform the‘pilotl‘ -
that was omitted. The€ court found that a fault had
been committed which, because of other factors, was with- s
out any influence upon the accident. The government

was conseouently not held liable.
« .

S.46 Vertical and horizontal separation.

Atcidents from time to time are caused because

pilots do not keep the prescribed vertical and hori-
zontal distances from other aircraft, The cause of
violation may be lack of information or misinformationo 1
from the ATC. It is additionally of particular rele-

vance for the ATC to 1nstruc% airqraft ‘to fly 'in the

correct aerial corridors. (136) Failures. in pro- Lo .
viding information Qf this nature may constitute lia-
bility. <2 : : >
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5.47 Wake turbulence accidents. i . \

ant
two
the
air

The wake
category
aircraft
last dze

turbulence accidents represent an import-
of lcthdents. They occur when for example
follow too closely after each other and
enters a segment of the hipspacehwhere the

is disturbed. The result is that the second air~
craft begins to follow the disturbed air with conse-
gquent loss of the pilot’s control. The‘p%;imate re-
sult is often that the airplane érashes. =~

) A usual cause of these accidents is that air traf-
fic controllers have not provided sufficient separa-
“tion between aircraft by for example letting a 1ight
-alrcraft get clearance for lgnding shortly after a
Boeing 747.

'

Many cases of this nature have been before the

~courts in the United States of America. The con-
. 'trollers have often been held liable when they have
failed to keep the prescribed separation between air-

craft. (137)

5,48 Meteorological information.

\

)

before his flight begins. The ATC might, however,

Meteorological information i@ ess;mtial for the
safety of aviation. It is in Norway initially pro-
vided by the gdﬁernmental weather bureau and trans-
mitted to the pilot by either traffic controllers

or a special radio sender (FM). oometimes it is also
given to the pilot by the Flight Informatlon Office

provide some meteorological information itself, for .
example by reading a thermometer and later trans-
mitting the information to usera. ‘

The government is, in principle, also liable for
negligence in regard to meteorological information. -
It is presumed that the stagdafd of care norm will be,
more liberal so far as "pure"™ meteorology is con-

‘cerned (the meteorologist’s segment). ' |

k3

The rationale for a more liberal norm in this

sgard is the fact that the meteorological iygvice

i
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has an informative character, and that the service
does not pretend to be accurate. The methods which
today are employed by meteorologists do result in

' & forecast accuracy of approximately 80-85 percent

(in Norway) «—~It 1s generally agreed upon that the
services of this nature must be placed in a somewhat
more favourable tortious position. (138)

The air traffic controllers will often be for-
warding meteorological information. What was covered in
5.45 equally applies in such cases. "

The "Hommelvik-case" (139) did relate to meteo-
rological information. The controller was informed
that the force of the wind was 30-35 knots at the sea-
blane airport. He was, however, located a certain
distance away and his wind measuring instrument showed
10 knots. On this basis he presumed that the content

' of the information was exaggegzted but as a pre-
" caution, told the pilot that the speed of the blowing

air was 15 knots.
The court critizised his behaviour and stated that:
"he s5hould have checked the information by phon-
ing the airport manager. Even if there 1is reason
to bellieve that the information was exaggerated,
he should have checked 1£ instead of relying
upon his own observation".

, But as mentioned earlier, the court found that his con-"

duct was without any relevant influence upon the
accident. (140) ‘ B ’

L

5 .49 "Anonymous'" and "accumulated"™ faults.

It may, in particular situations, be impossible
to proverwho, amorig the servants, was negligent. It
may be certain that one of them acted without the re-
quired standard of care. The question then arises
whether liability is conditional upon the individual .
tortZZasor being identified? . |

The empldyer’s liability which before the law of
1969 was adopted, was; governed by an Wld law of 1687
(141) and the jurisprudence which had developed around

. o
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it contained no such requirement. Even though the law
of 1687 was not directly applicable to governmental
liaﬁility y (142) the rule was presumed to apply
equally. The new law d4id not intend to make any change
in this respect. (143) The governmental liability con-
sequently also comprises "anonymus faults". (1)
"Accumulated faults" are defined as sevaral
failures or omissions which, independently, are in-
suffiéient to make someone liable but which, jointly,
are regarded as satisfying the negligence requirementse.
An example could be that a meteorol@gist, a Flight
Information Office employee and a t@iffic controller
each have committeed a fault, which independently how-
ever cannot be construed as neingénce. It is.considered

. unreasonable that the victim remains without any com-

pensation in these cases. Norwegian tortious law has,

-on this background, chosen to regard the three faults

as one single act of negligence, which makes the govern-
ment liable.

The law on torts of 1969 did not make any change in
regard to such failures, The Department of Justice did
by the expression "the person who suffered the damages
reasonable demand to the service.;..." in §2-1 intend
to include also “accumulated faults". (145)

5.950 The extent of the duty to inform.

N The question to be discussed is whether the ATC is
under a duty enly to render information to aircraft in
"controlled airspace", or additionally to airplanes out-
side this area ? (146)

The ATC services are in general limited to "control=-
led airspace". Consequently there are no provisions
which establish a duty to assist aircraft outside this
segment of airspace. But as the ATC, particularly
through the use of radar, is in possession of knowledge
as to what 1s going on in the outer areas too, it
might be reasonable to place upon them a certain duty
to inform aircraft in those other areas or other ai®-
planes about phenomena in those other areas.
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It is difficulg, for example, to say that a ¢
controller is under no obligation when he discovers a
potentially hazardougﬁ;ituation in another area. Such
reasoning would be too formal.

The author is of the opinion that a liability in
principle may arise in this context. It 1is, however,
somewhat certain that the ATC will be leniently treated
in these cases.

Th; same applies to information not provided for by
the standards etc. in the Annexes, which although no
provision establishes an obldigation upon the ATC
personnell to render such information, are of importance
for the safe.performance of the, flights. It would be
equally formal in principle to reject compensation here.

9.6 Various problems.

The government may, in principle, be 1liable for
actual damage'caused by "a breach of the sound barrier
due to incorrect information rendered by ATC units to
aircraft. This may happen, for example when, the ATC
instructs supersonic aircraft to reduce its speed to
subsonic level at a later moment ‘than the national
provisions prescribe., This problem is, however, due to
the gact that/the Parliament recently passed a new law,
prohibiting flights at supersonic speed in Norweglan
airspace not likely to arise -~ except for in regard to
aircraft flying from international to Norwegian air-
space, Or from the airspace of a state where supersonic
flights are permitted into Norwegian airspace.

A3 mentionéd in 0.23 ATC units co-ordinate Search
and Rescue Services, The government is, in principle,
liable also for negligence during the performance of
these functions. The language of §2-1 in the law of
1969 does, however, create a special problem in regard
to such services. The paragraph makes liability
conditional upon the:damage being '"caused" by the ATC.
The ATC does,};however, in general nét cause these
damages. It enters the arena subsequent to the damage
and themn assists in limiting further increase of the.
damage.,

L)
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« It is, however, obvious that the government is
not liable for the initial damages in these cases.
What it may be held liable for is damage caused or
worsened by ATC negligence.~ for example when a re-
scue operation is badly organized with the result
that passengers die, who would not have been dead
if the operations had been more professionally
organized. (147)

A lenient appraisal must be applied here too.

The standard of care norm with regard to the
Alrport Facility services (for example snowremoval)
should not be different from the general negligence
normse. Nothing favours a special treatment of these

-,
'services. -

5.7 Within the scope of the employment.

The law of 1969 §2-1 applies only to negligence
by servants committed during the scope of their
employment. The provision did not intend to make
any ghagge in the system under the law of 1687 (148)
which indirectly applied equally to governmental.
liability.

The main rule is that the government is liable
when the act was committed in connection with the
employee’s professional function, gf. §2-1. Accord-
ing to the provision, there is an absolute l1imitation
- the ac4 must have occured during the working period.

The provision does, however, contain anothef
limitation: '

"The liability does not include damage caused

when the employee acted- beyond what 1s reason-

ably regarded as being within the scope of his
employment, having regard to the kind of the
activity .or  the field and the character of $he
work or assignment.™

What is meant by this reservation?

Firstly, that not all acts committed during work-
ing ‘heurs make the government liable. That is clear

™
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but what does "reasonably" mean in this connection?

Norwegian law 1s ambiguous at this point. The
presumed rule is that an employee is acting within
the scope of his employment when he is acting within
what is empirically done in the specific field. (149)
It is also assumed that a violation of an instruction
does not constitute a defence.for the goverment. (150)
This is in line with what has beén said earlier in
the present study.

One should, by first thoughts, belleve that at
least acts which are intentionally outside $he pro-
fessional functions would represent a defence for the
government. Whether this is correct is uncertaine.
So~-called "go-slow actions", employed by air air
traffic controllers as pressure for achieving higher
wages, illlustrate this. The controllers do,“ln this
case, intentionally delay traffic. Their action may,
according to the labour laws, be legal in which case
liability will not emerge. If, however, the action
is illegal, the question of governmental liability
arises. (151) , “

The controllers may, as stated, act intentionally
and violate instructions concerning their ;ork de~
liberately. These are two factors contra liability.
Oppositely it is their jobs which enable them to cause
the eventual damage and it may therefore be considered
reasonable that the government be liable. The problem
is however purely academice.

5.8 Causation.

Causality is a conditio sine qua non for liability.
This requirement does not create pafticula; problems
in regard to ATC liability, apart from the fact that

practical evidential difficulties might oceur in these
cases due to tgewcomplexity of the tort.
There must be a causal relationship between the l

factor which releases the damage (i.e. the negligence,
the organizational deficiency or the technical failure)

i - o
~he

)
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and the damage. It is not enough that the factor made
the damage possible; it must have produced the detri- - o
ment . .

Mere causality is, according to Norwegian law, not
sufficient. The causal relationship must be of a more
qualified character or "adequate" as it 1is often ex- _
pressed. The posing of this condition excludes cases
where the relationship is of the general connection
type. An "expectation" criterion is often employed
in explaining the requirements: the tort-feasor must
have foreseen the damage, whether consciously or not,
or more precisely whether the bonus pater familias
would have considered it more than 50% certain that
the damage would occur? The necessary causation 1s
also present when the tort-feasor should have fore-
seen that damaﬁ% could occur. A small possibility
is however inadequate. Also in these cases the degree
of potentiality mentioned above is required.

The adequacy condition does, however, include
the degree of guilt, the dimensions of the damages
and other elements. The requirement is vague and
elastic. When negligence is of a grave type, the
cgurts tend to demand a lesser degree of adequacy
before they establish liability. Although the cri-
terion might be criticized for its discretionary
character, it has its obvious benefits too -
making the law less rigid and adaptable to the great
variety of situations which one can imagine. The
concept’s elasticity was demonstrated in a recent
Supreme Court decision. (152) : ‘ "T

Air traffic controllers keep'in their minds the
possibility of accidents during most of their work-
ing period. However, it is not this general situation
which is relevant, but whether the individual acts
performed by the employees would probably Zause damage.

The condition has recently been employed as a
foundation for reducing (modifying) compensation. (153)
This method should, however, not be applied in regard
to governmental ATC liability as long as the law of

- ! ¢ -




60

1969 contains a particular provision which makes
. reduction possible, (§2-2 - cf. below)

Cases where both the ATC and the aircraft commander
have been negligent, but where it has been impossible
to establish the causality, may occur. The government
and the pilot/carrier will be held jointly and sever=-
ally liable under such circumstance according to the
w/yorwegian causation lawe

6. Grounds whereby the liability may be partly
or wholly reduced.

l 6.1 _Survey. :
' There are several defences or grounds whereby  /*
governmental liability may be exempted or partly
reduced:

1. "Objective self~-risk"
2+ Contributory negligence
. 3« Assumption of risk
i 4., Reductional provisions in the law of 1969.
The situatidn concerning fault of a third party
will not be examined. The general principle in Nor-
way is that the tortfeasor is liable for the damage
he has caused - i.e. he would be liable fbr his part
only. .
This principle also applies to force majeure., A
victim will not get compensation for that part of the
damage caused by force majeureﬂv In this respect he

L may be rather unlucky. -
' ' Finally - _no waiver of liability is in e

- in regard to ATC liability in Norway. In Norwegi
law of torts, however, a walver of liability is accepted
except for in ¢ases of gross negligence.

.

6.2 Comparative negligence.

“*“~w~k~_h-_m‘« Norwegian law applies the “combarative negligence”
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s
priéi;plevand not, as many other countries, the con-

. tributory negligence principle. The general pro-

, vision as to contribution is §25 of a law of 1902. (154)
‘ In practice, this will often occur where the aircraft

E commander, in one or another way, has been negligent

f and thus contributed to causing the damage. Contri-

. ' bution by others such as passengers and third persons

) on the surface is rather hypothetical but might occur’

; » 1in relation to persons on the runways or parking areas

of an aerodrome. The question of assumption of risk
may also emerge in regard to such persons - cf. 6.3’
v/below.

The degree of contribution determines how much of
the damage the pilot (carrier, owners etc.) will have
to bear. A calculation of the_influence of the action

~-will determine the particular percentage.

Under Norwegian law in regard to ATC services,
comparative negligence does not create any difficult "
legal (in a strict sense) problems. Difficulties might,
however, occur with regard to evidence and the deter-
mination of the impact of respective faults on the

. damage.

Lt

6.3 Assumption of riske

A person who is held to have assumed the risk &ill,‘
under Norwegian law, get no compensation at all. There
is a marked difference from the concept of cqﬁparative
negligence. There are no general explicit legislative
provisions concerning assumption of risk in Norway.

X \ The rules have been developed through doctrine and the

jurisprudence. ™

—— Partieipation in aviation does not indicaté that
any risk has been assumed (~ cf. 2.22 abovel, except
' possibly in regard to persons on the runways and park-
ing areas etc. of aerodromes. It 1is doubtful whether
victim who 1is employed‘Zq,perform functions within
. these areas has legally assumed any risk.
Norwegain jurisprudence 1in analogous cases has been
{?ather restrictive (155) and ga& be generally expressed

¢

‘
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to the effect that a person who has undertaken a
risky profession must assume the possibility of
damage which he has to pay for himself. This situ-
ation"is highly unsatisfactory.

It would be more reasonable that an employer who
runs a business where a special risk aspect is present,
or other persons involved in such fields, be l1liable
than that the employee have to bear the loss himself.
At least only beéause of the different economic
positions and the possibility of distribution of the
economic damagee.

Damaées of this nature are, however, covered by
the "Yrkesskadetrygdlov" (Workmens Compensation Act)
(156); the need for making the ATC 1lable is there-
fore not so great. The government should, however,
be liable in spite of thise. As the %ompensation from
the Workmens Compensation Act is limited, there might
well be cases where a certain percentage of the in-
Jury remains uncovered. The servant is additionally
employed to serve the master’s purposes (in this con-
text often the govérnment) from which it should follow
naturally that the employer is cbliged to pay com-
pansation as an operating,cost. The author is con-
sequently of the opinion thdat the government should
be liable and also presumes that the Parliament or
the courts will soon take a new attitude towards
the state of law established by t%g jurisprudence. ,

Persons employed by an airline“should be in an
identical position. The situation 1is different in
regard to an outsider who incidentally enters the air-
gort area closed to the public. He should realize
the danger he is exposing himself to. The govern-
ment would not be liable in such cases.

~

6s4 "Objective self-risk". .
LY

o

This consept was discussed as an argument against
governmental liability in 2,22 above. It may however

]
be employed in the present context too, but not 'as a . L



&

>y

63

defence which fully exonerates the government (although
this is not excluded in principle).

Aircraft represent highly advanced and expensive
equipment and this might result in a reduction of com=-
pensation according to "objective self-risk" conside-
rations. Whether a court will agree with this opinion
remains unanswered.

The aircraft owners have, though, in most cases
insured their airplanes. The loss for them will
eventually result in a subsequent increase in premiums.
Insurance companies may however present claims to the
government.

[y

6.5 Reduction of the governmental liability.

E. §2-2 provides for a modification of governmental
liability under certain circumstances. Two alter-
natives specify the nguiremgnts:

1. If the liability would have an unreasonabls

burdensome effect,

2. if the dimensions of the damages and existing

S insurances etc. in particular cases make 1t
reasonable that the claimant cover a part of
the damage himself.

The provision does however not apply to strict lia-
bility which 1s not covered by the law of 1969. (157)
Reduction of an absolut; liability may eventually be
based on general tortious principles - for example
adequacy (cf. 5.8. above)e. ‘

The law does not make reduction obligatory - there
is only a right for the courts to do it - not a duty.
The courts’ discretiodhdetérmines when it is proper.
Similarly in regard to the extent of reduction, which

even may go as far down as zero. /
The "unreasonable burdensome" criterion B¢ the '
basic rule., Governmental ATC liability 1s"1§§ended a
to be covered by the second criterion ("reasonable
that the claimant......"). (158) ’
The law employs the expression "in certain cases"

which purports to confine the possibility for reduction

N}
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to catastrophic and other great damages where the
economic losses are of a qualified nature.

Several arguments are relevant in the consideration
of whether liability should be reduced - some of these
are to be found in § 2-2 of the law. The arguments pro
and contra liability referred to in 2.22 above are
additlionally of interest in this connection.

One factor is the possibility the government has to
pay compensation, which, as described earlier, always
exists. Damages of numerous millions do on the contrary
indicate a modification, as does the service aspect. So
also the operating cost argument app%}es. It may be
considered reasonable that-the airlines, which benefit
from the services, cover part of the Jdamages themselves.

Existing insurance and the possibility of taking
out insurance are other elements. The government is, as
mentioned self-insured, and may éventually distribute
the burden of compensation payments among the taxpayers
and to other sources of revenue. -

.Insurance is relevant also on the part of claimants.
It must be taken into account where it exist,
especially in cases of a catastrophic nature.

The argument”tgat the person who suffered the damage
ought to have taken out insurance, is also applicable,
But only as far as a particular incentiwe to do it
subsisted. The owners of the aircraft will always be in
this position as will the persons to whom the especially
valuable objects involved belonged.

Only a few argumenté have been cited. The law . .
additionally prescribes that "other circumstances" may 1
be taken into- -account. There is, in other words, mno
specific limitation as to what may be taken into
“considergﬁion in so far as 1is ngally relevant. Limit-
ation to traditionally recognized legal arguments con-
sequently exist.. This does not, of course, prevent
further evolution of the law which always will be
dynanmic. ,

In cases where several claiLants occur the appraisal
in principle must be made in relation to eachﬁof them,
Ih order to prevent that the economic burdenm will. be

ruineus to the tortfeasor, there must exist a &

&
o -
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certain possibility of employing a total consideration.(159)

Finally a particular problem must be mentioned,.It
has been considered whether the provisions in §2-2 °
relating to reduction of compensation are possibly
contrary to international conventions and implementing
national legislation (160) namely in regard to § 138 of
the law of aviation (Warsaw article 22). -

In fact §2-2 never contradicts § 138, The latter
paragraph covers the carrier’s liabilify toward
pgssengef%, shippers etc., while §2«2 applies to
ggvernmentai‘liabi%}ty. Nor would a conflict ar#se
when the government acts as a carrier beslides performing
the ATC service. The law of mviatiom § 138 will also .
apply to the carrier'’s function in this case'due to the

lex specialis rule.
%

6.6 Reduction of the employees liabilty.

The law of 1969 §2-3,2 contains a provision wﬁ&ch
makes reduction possible also in regard to a servant.
H#is personal liability may be modified when the
circumstances mentioned in §2-3,1 make it reasonable -
and it is deemed just on account of the claimant. The
provision §2-3,1 contains four alternatives of which
the "behaviour" or the degree of negligence is the
first. The courts should consequently be careful in
reducing the compensétion when only a minor fault has
been committeed. _

The. employee’s financial status, income and assets
are the second alternative. This argument will normally
indicate a reduction due to the fact that servants
seldom possess substantial assets.

whether the employee has a subordinate or a more
responsible position witliin the gévermmental structure
is an other element. Howbver it is without. particular
adequacy in this context. - - )

The fourth alternative permits emphasis to be laid~
also on "other circumstances" - c¢f. the situation in
regard to governmental reduction. ’

The latter condition - "it is deemed reasonable on

—v—

¢
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. . .

. s »
account of the claimant" - purports to cover non-
goyegnmental/municipal relations where thé employer is
without sufficient assets to cover thé “damages while

W

the seryant is in such a position. 8
g The provision '§ 159 of the law of aviation contains
another reductional provisign, applicable to most of ATC
. emp loyees ("persons working on the ground in positions
‘of importance for the safety of aviation"). It'is un-
nmecessary to discuss this paragraph because the factors
) and arguments which may be employed in relation tq,§2—3 2
C A ‘ prg;umably are equally apﬁricable to“% 159. eﬁ(:nv
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7. Recourse actions,
LA

«

<

Cemplex probliems arise in this connection -
particulérlf in regard to the relation between the
convemtiohs'.(Té‘i) The following sﬁrvey will‘ be econfined
to Norwegia{a law.

t

7.1 Recourse from the government to the employee. N

A right of fecourse is provided by §2-3,1. It is
doubtful whether the Norwegian government ever has /
claimed recourse from a servant# This issue is.con-
sequently highly, theoretical, .

The State has, in principle, an unlimited right of
recourse which, according to §2-3,1, may be reduced.
Whether modification is justified in the individual case
depends upon the arguments pro et contra reduction of
the employee’s direct liability (ef. 6.5 above). Care
should be shown by the government if the question should

emerge, Only a modest recourse should be imposed.

~

“

7.2 From the employee tbh the government.

The fact that claimants tend to sue the government'
before the servants ’indicéte the theoretical nature of
this situation. Provision §é-3,2 of the law of 1969
does, however, establish a right for the employee to
claim recourse from the goverfment. It is of wvital
importance that the provision by referring to §2-3,1
makes it irrelevant whether the government or the
servant was claimed against in the first instance. The
reference Egnsequently makes it péssible to reduce the v
smployees$:1liability when he has been sued initially.
such a system, which avoids 'a situation whereby the’
plaintiff, by choosing who to sue fi{rst, influences the
compensation, is the only rational Jone. e o

2]

/

7.3 From the Mdnsurance companies to the- tortfeasoi'.
(i.e. the government) ‘ - .

.
L 4

' -
The high frequen¢y of insured intereésts( passengers,
. r - ) . v/l/ .M " .(_’E . . ,' - .

3
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aircraft owners etc.) in the fiekd of aviation is a
funétion of the high values involved. What are the rights of
1nsﬁrapce companies to claim recourse when they have
pald out insurance to the claimants?

The "Forsikringgavtalelov"(Law on insurance contracts)
- abbreviated FAL,(162) in the first sentence of § 25
gives insurance companies a right to direct recourse
claims against tortfeasors. They are giveﬂ/an onportunity

‘to enter into the right’ the.insured person had against the
tortfeasor — with the limitation that they cannot claim

more than the amount they have paid to the victim. This
ls not an 1ndep$ndent right - it is only a right to
enter the insuréd person’s claims,

Addi%ionally, the company 1is not entitled to get more: $
during the recourse phase than the victim would have got
from the person liable. If the claimant, because of the
provisions concerning reduction of liabfiity; was not
fully compensated, the same applies to the insurer. The
claimant and the insurance company are subject to an
identical reduction. A5 insurers often compensate vi&tims
Ehortly after an incident, the courts will, in some cases,
have to try the reduction issue prejudicially. '

The second sentence of § 25 of the law on insurance
contracts contains a particular provision, which 1n addition
to the general reduction‘(cf above) may ‘cause further
reduction 6f the compensation the tortfeasor has to pay.
The first and second sentences of the. paragraph are
consequently independent provisions. (163) .

The reqiurement for application of the second
’senggnda is not present 1in regard to ATC servicé€s. This .
follows from the condition that the damdage must not have
been—eaused, *during—the performance of business or
commercial activity". As the governmental operation of
" AT¢ services cannot be considered equivalent to running
a commercial activity, a literal interpretation would
exclude governmental liability. The'expression must, how-
ever, not be understood as being confined t® cases where
commerciality 1s. present.(164) The essential in this
context is the presence of ons or ahother kigd of
organized poperations and not only several single
incidental acts. . :

r . .
ks . . v

$




N

o

69

.
a

-~

S

The damages caused by the ATC will additionally be .
the result of 2 typical activity risk. (165) Reduction
is, accordingly, only'possible'by means of the first

sentence of § 25. ,
.
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8. Introductione.

8.1 Legal de;elopment within ICAO - a survey.

g

The law relating to govermnmental liability - and
especially for a service function as 1s the case of
air traffic control - varies from state to State. 1In
some countries, a general State liability exists, in
others the government is liable only for damage re-
sulting from specific functions, and in still others
the old "Immunity doctrine" prevails. A fourth group
is made up of the States where it is dispdyed whether
the government is liable. Riese, for example, says,
with regard to Switzerland, that the issue has no

clear ansWwer and therefore needs detailed study. (166)

A £ifth group might also be mentioned consisting of
States which can only be sued if they consent. Thig

agalnst. the state is con ¥Yonal upon consent by the

applies for example to the Bhilippines, where a suﬁb ) .

Congress and, afterwardsy approval by the President.
Seen on thi®-background, it appears to" be difficult

to create a set of norms which, to a greater or lesser ©

extent, unify the liabikﬂty of ATC agencies.
The first time the problem was discussed within
the framework of _ICAO was in 1949 when the Council

decided that international regulation of ATC 1liability

was unnecessary for the then time being. (167)

Tne next time the qyestion arose was during, dis-
cussions ¢oncerning liability in cases of aerial
collisions in 1960. The Legal Committee decided at
that stage that the proposed Convention on Aerial

Collisions would. ot deal with ATC liability—bub_that———

the latter question should beccmo a_ aeparate subject
for studye. (168) . e .
Subsequently, at zhe 14th Session’ in 1962, the
Legal Committee ést%k ished a Sub-Committee to study
the subject of “Liability of Air Traffic Control
Agencies". The‘Sub—Committee held its first meeting
in 1964 and produced a rqport discussing _various as-
pects of the problem (1699 - inter alia whether it

. ‘
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was felt necessary to create a Convention dealing
specifically with ATC liability.

The Sub-Committee report was discussed during
the 15th Session of the Legal Committee. The debate
was mostly concerned with the neceésity and desira-
bility of continuing the Study of ATC liability and
establishing a special Convention. (170) The subject
matter was only superficlally -discussed and concerned
mostly the kinds of services and the system of 1ia-
bility to be contained in the potential Convention.
(171) .
Because national laws were supposed to be varying
to a large extent, it was deemed desirable to send
questionnaires to each Member-State - in order toiget
more knowledge of the situation and pogsibly also to
find a level for a compromise. The first questionnaire
purported to seek information on the law of the States,
while the second asked stdtes to expreés their views
in regard to establishing a Conventioh. (172) The
answers showed a large variety of dlfferent view-
points. These will be returned to later. (173)

The Sub-Committee met again in Montreal -in April
1965 and at this time prov1ded with' the answers'to the
Questionnaire, was %ble to dissuqs the problem more
adequately. (174) oo .

The report from this Session was discussed in
more detail during the Legal Committee’s Sfjsion in
1967. (175) It was decided that the subject matter

. should be kept in Part A (subjects on the current prg“

gram) of the Legal Committee’s working program. (176)
But since that time, nothing has happened in the/Legal
Committee. As is well known, other subjects, .guch as
hijacking and the revision -of the Warsaw Convention,
have been given priority.

-~

8.2 The need for an internat%ongl solution. A

The question is whether it -is ngcessary or desir-
able to régulate air traffic control liability inter-

»
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nationally. The first argument pr6'a Convention is
that uncertainty in regard to recovery existsif
questions are to be left within the domain of various
national laws. As the situation, at preserit, 1s that
the law of the place of the incident ca#sing the damage
will determine if the claimant will be given compen-
sation. That law will also regulate-the extent of any
compensation. If for example the aircraft crashed in
a State where the Immunity rine still is the law,
the persons who suffered e .damage will not recover.
The Immunity doctrine only prevails today in a few
countries of the'world. If, however, an accident
occured in a COuntry which has monetary limitations
in cases of governmental ATC liability, the outcome. e
will be slightly different. As already mentioned,
some States are only liable under specific circums
stances and still others have no liability limita—
tion. The place of the incident becomes consequpntly
of° vital 1mportance - whether for example it is 'in
the United States of America or in Chaﬁ¢ Because
liability in some States is not tortious but con-
tractual, thé\situation becomes even more cemplex.
Another factor is that in some States, as for example
West-Germany, the State 1is only liable on a basis of re-
ciprocity beigg whether German citfzens alsg would get
comEensation under the law of the country of the claim-

]

»

ant foreigner. (177) . ’ ‘ 4
The existence of different regimes 1s obviously .
to be found in the overwhelming proportion of the legal .

field and therefore may not be a bad thing in itself.
But/as aviation today 1s internationalized - tourists

"and businessmen travel-all arcund-the worid - the de-

"mand for a nbn-national solution is great. The pre-

sent unsatisfagtory situation would consequently be ,
Eablishment of a Convention which avoids
the danger of 1ineguitable and contradictory court de-
cisions. Strangely enough, thé recorded cases show
fow forelgn claimants. 'But as ‘travel in general, and,
especially air traffic, dbntinues.to escalate, the
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‘Convention, the Guadalajara Convention, the Guatemala
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future will presumably show another picture. Larsen
(178) argues that an international solution can en- /,
courage greater safety in air transportation. The
author has difficulty in seeing this inter-relation
and is of the opinion that his argument has little
value. The argument is that liebility for negligent
ATC acts or omissions, "forces the agency to keep its
services up to standard". (179) ~TheJauthor agrees with
him in that the fear of 1iability, to a certain extent,
influences the safety level. But by far most important
factor .in creating a high safety level must be the
moral and humanitarian obligations felt by governments
towards safety standards. It is hard to believe that
States would.negiect safety if they knew no liability
existed. On the contrary, States lonk upon the values
of human 1ife and the necessity of avoiding damage
as one of the most important tasﬁs they have to take
care of. This argument was alsc discussed by the Sub-
Committee (180) Thgfe are, additionally, other pressures
for safe ATC as fdf&@kample a good reputation.

Another argument is that under the present legal
regime ATC 1is unjustly favoured, becauSe the Warsaw

Convention and the Rome Convention regulate the

passengers, the‘snippers and the third person on the

surface’s claims against the carrier or the operator,

while in regard to ATC a legal vacuum exists. This ) ar
argument is however only valid as far as a 'State 1is

protected by the Immunity doctrine. If not - although

the claimdnts, due to the 1iability systems in the i
Warsaw (as amgnded) ahd the Rome Conventions, are -
likely to sue the carrier or the’ qpérﬁtur'kn the firsﬁ .
instance, there can be little doubt that insurance <« *
companies willfsue the agencies in recourse“actionéc

However, it is not so certain that the carriers or . !
operators will be suéd first. This.ts due to .the -
simple fact that, because of monetary limitations in th
Conventfons, suing the ATC or the government which are
not protected by a limited 1iab111ty;’miy show a betté@ C 0

prospect. J N K ///
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From a claimant’s point of viaw, the aituation should .
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therefore be generally satisfactory,\contrary to that
of the carrier, operator or insuranJ; company. They
have a good argument if they say that it is unfair that
they should cgmpensate damages caused by an air traffic
control unit., There is, of course, also the general
guideline, that the person or)body cauﬁing the damage,
shall be directly 1iable. The objective should con-
seqﬁeﬁtly be to establish a system whereby States can-
not gain advantage from tﬁé existence of other lia-
bility provisions which, in this case, are based on
considerations other than those relating to ATC lia-
bility. *

Creation of unification per se may also be employed
as a pro argument. The evaluation of this factor de-
pends upon the more general attitude of the person .
weighing the pro and contra. It is desirable to di- +
minish differences - and this often is best done by co-
operation, for example in agreeing upon a unified set .

makes it desirable to establish control regions such as
BUROCONTROL, without regard to national boundaries. The
expected evolution of new technical ATC devices will »
most presumably further tend to centralize the operation
of air traffic control functions. Jgnternational co- :
operation in the performance of services may according- .
ly be used as an argument for a Convention.

The fact that ground services inclqging ATC have
more an re a determining influence on\the ‘'movement
of an aircraft and the growing etonomic importance of
the problem are also important factors in this.dis-
cussion. ‘ ‘

.
£

Another argument pro ‘establishment of a Convention ;>m

vy

is that the question as to whicﬁ“fonum to sue in pre- -

sumably would have to be solved. ey L
Finally, the damage caused-by an ATC agency may

occur in a State other than that in which the fault was

committed. This 1nternational aspect does consequently

fayour an 1nternétiona1 solution. * //‘
In regard to arguments contta -a Conventi39{fiho.8uh-\ ;
/’:'T_ - '
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“  Committee posed the question whether a convention could
be presumed to achieve sufficient acceptance necessary
to justify preparatory worke. (181) Their reasoning was
that the different solutions in national laws were so

g great that an eventual outcome would be of minor value
because the number of ratifications would be small.

+~ This was obviously not meant as an argument against a
Convention in itself, but it was raised because other
problems were feit to be more pressing.

One adthor, Larsen, adds another argument ; Whether

a it is wise in general to make organizations which per-
form soclally desirable services liable for their ser- O
vices. (182) This arfgument goes -to the core Of the
whole subject matter, discussed intehsgly in many coun-

+ tries, of whether the government should be liable im

torts for the performance of the service functions

" towards the public. In Norway for example, thelgpes-
tion has been discussed in relation to such services

as the operatfon of coastal light-houses and various

W médical vaccination'  programmes offered to the popu-
N lation. : .

The de lege ferenda discussion propdsed by Larsen
is, however, of little relevance in this context. The
essential issue must be whether sStates already have
ATC liability as part of thedr law or if they favour

) international rules making goVeynments liable. If
these questions are answered in the affirmative, a

+

basis for a Convention exists.
Looking at the answers to the Questionnaire (183)w
26 States replied expressing their agreement in the
establishment of a Convention, while only 6 States /
were opposed. The States in favour were: Algeria,
’ ' * | Austratisy-Austrizy-Belgtum, Brazil, Chile, Cblombia, .
' Cgechoslovakia, Germany (Federal Republic), India, ’, o
Japan, Kenya, Laos, Luxembourg, Mexico, Nigeriai/gglnné;/’
South Africa, Spain, Switzerland, Tanzaniay Tunisia,

f

\ "
‘\\-~‘.‘»‘_Tr1n1dad andAIobagot_ﬂggndaT«Hn ed Arab Republic and

g Unitedwstcfég'of America. The States‘Bﬁposing estab-

o

- . s
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] Democratic Republic of the Congo, Jordan, Korea and the
) Netherlands. The majority 1is therefore clear enough,
although it must be sald that 26 States perhaps is so
-small a number that the situation is yet not ripe for
. a Convention. But then we have the fact that laziness or
lack of administrative resources causes many States not
to ;answer, and consequently their position may be un-

known. .
‘ Turning to another aspect - establishment of a -
Convention may eventually create, in some respect, a N

~ worse position for the victims beCEGSﬁgthex would pre-
sumably have to sue under a set of rules of lipited
liability. This follows from the answer to the
Questionnaire which indicate that élmostino Sbate'has
7 limited liability in case of ATC negligence and at the
sama time show that the majority of States would‘pre—
fer a Convention with l1imited 1liability - ¢f. 11.1 be-

low. (184)
The Sub-Committee stated in its first report, after
. AN - p
. having considered the various pro’s and con’s, that it

would be useful to have international rules for the
reculation of the liability of air traffic control

‘ agencies, and that "such usefulness may be anticipated
to increase in the future". (185)

The need was also discussed by the Legél Committggrrﬂmﬂﬁwﬂww
in 1964%. (186) No new arguments aro;gi,and’tfﬁ?izﬂ;;
of the delegates varied from approval of further study
of the subject to diﬁapﬁfEQal. But as was shown by the

L vote (18-1)L,a&ﬁﬁngevery representative found it

'dgignabIé/zbr,at least, continue the examination of

‘ __——"the various problems involved.

T During the second Sub-Committee meeting,lgt was
found appropriate to draw up rules on liapilify, or ‘
s to be included | -
e too tarly to draw

' more specific to formulate princi
in a Convention. It was fe ”
up a Convention. (187)
~didered at the 16th Session of the Legal Committee. (188)

’ Some States continued their stand qgainstrﬁxggpyention,, g

. ipif; others csntinued on the opposite line.

[ 2]
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The author also refers to the statement by Mr.
Swart from the Netherlands to the effect that the
main justification for a special convention is that
States would thereby benefit from a limitatign of
liability.(189) The argument may have played a role
in the position of states. (190) From what can be seen
by expressions of States, the majority appears to
favour establishment of a convention. (191) ‘

8.3 In which way should air traffic control liability
be internationally regulated ?

The Sub-Committee suggested four possible ways of

solving the air traffic control 1liability problem(192):«
.t F -

]
»

1. Amendments to the existing alr law Conventions
and to the Draft Convention on Aerial Colliéions,
2. A particular ATC Convéhtion,
/ 3« A joint ATC and aerial collisions Convention and
4, A consolidated Conveﬁtion, including the ATC
liability, aerial collisions liability and

liability for damage caused by foreign -at aft

to third parties o the surface.

*.w~*'1mlzgaapproach was the @Qst sultable was discussed

during both the Legal Committee’s 15th and 16th Sessions.
(193) Alternative 3 had already been rejected by the
Legal Committee. (194) The Committee, however, obviously
had the power to alter its decision but this was not
felt desirable by the majority. The United States of
America had proposed that the possible-advantage% of
alternative 4 ought to bhe studied by the Legal

Committee. (195)' The proposal was hased on the argument
tﬁat greater uniformity is gavoﬁrabl‘ especlally after

e e o AN e T 8 v T PR e i o S .
the two proposed Conventions have entered into force.

And further, that splitting into separate conventions
the rights and liabilities which most commonly arise
_ from g single fact situation, is not desirable. This '
-Situation make#s it possible for States to sign one and
not g@othef Convention and the degree of uniformity will
not be high inter alia becaﬁse'contradictiodk'seem
difr;cult,go aggid 9nd'obviouslypa;ao because the same

4 he . .
.
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S on the. surface, . ‘

-

Sﬁates’&iﬁl not be parties to the same Conventions.

However, the_obstdéig a '"package %91ution" is the .
fact that States seem to e le¥s attracted by a mnified &
project than®dy a separat roach.-A consoliddted T

Convention would c¢onsequently tend to get fewqr'rati— “
fications than would be possible if!a niecemal approach
was followed. Th?s real life fagkgr appears te. be
decisive, although in principle the United otates of
Ameriea suggestion has the best ratidhale. The author ke ‘£:R
supports the uWiSS who, while having much sympathy for
gthe pzoposal, thdught the danger of nen-adherenge was so
large that. they could not support it. (196) \~ -
~ The complexity of the situation was well illustrated
by a (simplified) note of the owiss representative:
4 o ‘v
"Note of, tie Swiss representative. . .
1.  (This is to illustrata) the~l;§bilh§y relations = .
which could arise out of a case of qbllision o °
\ between two aircraft in which the aitr traffic |
control wa§/EnvolYed. I¢ is somewhat simplified
in that only direct claims are considered.
1.1 ....Defendants described in (A) and (B) below
could be exposed to the folléwing kinds of

-,

Lo

i claims:
(A) The Air Traffiwc Control agency would be -exposed.
“to claims ?rom. L r . ’
1+ the owner oT operator of both aircraft,

2. claimants with respect to passengers or

goods carried od eitheér or both aircrgft,
“ . ' 3. pérsons who suffered damage or injuries on
the surface, . . ]

"4, claimants for loss of use of ‘either aireraft, .

P L Ty e o - —*

(B) The carrienﬁ owner or operator of one of the
.two /aircraft would be exposed to claims from: ,
1. the owner or operator of the other aircn;ft{ )
2. claimants with respect to pas3engers or 'goods « .
- carried on either ef the aircraft, -
3. persons who have suffered’ damage or 1njuries

hd ~ . " ”~
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4, claimants for loss of use of the aircraft.

2. Ir}faddition, the carrier, owner, or operator of
the other aircraft would be exposed to claims
corresponding to those listed as (1), (2), (3) and

/(h) under (B) above,"

An accompanying diagram can be found in the
documents of the Legal Committee, 15th Session. (197)

A fifth solution would be to codify the existing air
law Conventions regarding tortious or contractual liability
and to include ATC and aerial collisions 1liability. This 1is
more radical thabn the American proposal - a fact which
indicates its purely theoretical value.

The need for codification may seem less apparent for
the time being. If however, we consider how linternational
transportation by air has increased in the past and only
a few factors indicate that there will be a slowdown in
the future escalation, it strikes the author that sooner
or later codification will become a necessity. Because
of these factors, it is hoped that a State will propose
torthe Legal Committee that action be taken by appoint-
ing a committee to study a future codification. Having
said this, it must be added that the author obviausly
realizes the complexity of the problem. However, it is
not so enormous as to be not worth trying. ¢

The sixth solution, proposed by Larsen, 1is that ATC
liability should best be regulated within a Convention
on internatiommal responsibility of States for injuries
to aliens under the auspices of the United Nations. ‘(198)“

In regard to this proposal, one must bear in mind that

few areas of international law have generated greater -
controversy during the last decades than the law of “r
State responsibility. The International Law Comm%ssion |
decided in 1955 to undertake the codification of the

principles of international law governing State respons-

ibility and, at the same time, -appointed a Special

Rapporteur, who in his first report stressed the almost
unlimited number and variety of circumstances which can

create international responsibility. (199) Because of the

w
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complexity of the subject matter, he suggested that the
Commision should first study the specific topic of
responsibility for injury to aliens - the part which, 1in
his opinion, was most ripe for codification. The Sixth
Committee of the General Assembly of the United Nationsu
debated the question in 1960-1961 - a discussion which .
made it clear that it would be very difficult to prepare
a draft @onvention on the responsibility of states for
inju;y to aliens. On this background, the International
Law Commission appoipted a sub-committee to suggest the .
scope and the approach of any futﬂure study of the
subject matter. (200)

A new 3pecial Rapporteur was appolnted in 1963, (201)
Besides thé .foregoing, a Harvard Draft Convention
exists. (202)
; The subject matter is, as indicated, extremely
complex and we will most (‘:ertainly not get any Convention
for many yeaxls. As ATC liabllity of otates needs inter-
national regulat}pn, there is little doubt that the best
approach is to~«do it witin the framework of ICAO. With
regard to general 8tate responsibility, even this may
represent a piecemal approach. An air traffic control
liability Convention could then - at sometime in the
future -~ be adjusted to a more general Convention,

Alternative 1 was also discussed but did rniot get
\ special support. (203) What we have left therefore is
valternative 2 - a particular Convention. The Legal
Committee decided by a clear majority (13-2), that thi
was the best approach. (204) The Chairman did, however
emphasize that- the decision did not preclude the Sub-
Committee from exploring the possibilities which 'could
arise in relation to various aspects of ATC liability.

Finally, as a seventh solution, which would only
slightly improve the present situation ( and the?efore
has not been mentioned before), it has been proposed
that a Convention which*would determine, at least, un-
ambigously which nationel law is applicable in these
cases, should be established. (205) ’ 4

o
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9, Scope.of the Convention.

The folloging problems will be discussed in this
chapter: 9.1 Kinds of services, 9.2 Kinds of damage,
9.3 Geographical scope, 9.4 Kinds of aircraft, 9.5
Posture of aircraft.- during flgght or while also(on the
ground., -

X
9.1 Kinds of services.

The pfoblem to be examined is what kind of services
should be covered by a Convention - in other words,
what should be understoocd by "air traffic control
agencies" ? (206)° -

The basic question is whether the Convention should,
cover only “ATC proper" - i.e. area, abproach and aero-
drome - or also such auxiliayy services as the Flight
Information service, Alertin;\gervice, Meteorological
service, Military ATC Service and assocliated airport
facilities ("ATC expanded"). .

whether these services, by local laws, attracts
liability is, of course, of great importmnce for the
future of the Convention. Thé answers tdﬁthe Questionngire
showea that there 1s a large degree of disagreement in
regard to the question. 14 States answered in the
affirmative ( only "ATC proper"), while 19 States did
the Bpposite, and thre® States gave other answers. (207)
Consequently it may be difficult to achieve a consensus.

One State proposed that, instead'of defining the
scope By specification of services, & general descript-
ion should be employed. The d&scription would include
all of the ground services which are established for the
purposes of alircraft separation and assistance in air
navigation. The rationale was that "these would have the’
same possibility of being involved in an air disaster as
the strict air traffic control services themselves'. (208)
This solution would on one side be dynamig, but on the
other hand -vague and a possible source for many legal
disputes. .

If the aforementioned  approaches are notqussible,

s
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two compromise possibilities are at hand:

1. “ATC proper" with a possibility for States to

expand the scope by declaration. ‘

2e "ATC expanded" with a possibility for States

to restrict the scope by reservation. d
Because so many States (19) preferred the "ATC proper”
approach, it 1is ﬁresumed that one of the two compro-
mise solutions may have to be applied. A wide scope
will probably make mahy States reluctant to adhere to
the Convention. (209)

The scope of the Convention 1s to a large extent
related to the system of l1liabilitye. If the basis be-
comes proof of fault (cf. later) the scope is likely
to be wider than if presumption of fault or even a strict
liability is chosen.

Additionally, the scope is dependent on whether the
liability is 1limited or not, and eventually at which
level. - If the liability is unlimited, States will tend
to favour a narrow scopee. ‘ ' L

Determining which kinds of services should be in-
cluded in the Convention does, to some extent, depend
on whether the services are made available without
cost to those likely to use them. The fact that costs
are recovered is, however, no absolute hindrance to
instituting liability. ‘-

Turning to the more detailed examination of the
different services (functions), it 1is superfluous to say
much about the "ATC proper" which, obviously, will be
included. * .

- ——

At the 15th Session of‘the Legal Committee, the

o

- Ttalian delegate suggested that only the services con-

templated in Annex 11, Chapter 3 should be covered by
the Convention, namely, the "ATC proper". .
The FIight Information Serviceé’s functions and
scope were described in 0.23 above. The FIS is of
great imﬁortance to the safe performance of flights
which, in the author’s opinion, is of itself a strong
argument for inclusion in a Convention. Information
as to collision hazards outside control areas mighﬁ
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be exempted. The refson being that it will sometimes
be based on information of doubtful accuracy. Any
inaccuracy should be stressed by the agency when the
information is rendered.

The reliance aspect mentioned in 2.22 above is
also of importance in this context. The fact that
pilots normally have no opportunity whatsoever to
verify the correctness of the reteived information
favours inclusion of the FIS. As stressed, the ser-
vice 1s more of a guldance than informative naturee.

The FIS is often provided by the "ATC proper" unit
(210), a fact which makes exclusion less probable. To
exclude some functions performed by the body, while’
others are to be included, woulq, create delimitational
problems and thus be undesirable. o

The Air Traffic Advisory Service is, as mentioned
above in 0.23, a temporary "ATC proper" service. The
nature of the service indicates identical treatment
as the "ATC proper" in regard to a Convention. -

The Alerting Service represents a more doubtful
sphere, but should in principle be covered by a Con-
vention on ATC liability. This 1iability will, how-
ever, only relate to the increases in damage or ad-
ditional new damage caused by the ATC during the per-
formance of its alertihg functions and not to initilal
damagee.
7~ Larsen also favours this solution. (211)

The Search and Rescue Service can, as is also

the case with the Alerting Service, be argued to have

no direct relation to the performance of flight. But
as emergencies and accidents inevitably occur this
service performs important functions in aviation.
Although it is quite a different function wi®f other
characteristics, 4t is not certain that it ought to be
excluded. ’ X

The Sub-Committee stressed the humanitarlan aspect
of this service, because of which it felt no liability
should he incurred. (212) ° This 1s however no proper
legal excuse. (213) A more‘'adequate argument is the

e ow Y amd x e d e am .
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relationship between the Alerting Service and the
gsearch and Rescue service. If the first becomes in-
cluded, then both should be. The Sub-Committee was
in doubt as to inclusion. (214)

The Meteorological Services should, in principle,
be inclnded in the Convention. Some clarification is,
however, necessary on this point.

Firstly, in regard to the accuracy of weather in-
formation, the Sub-Committee stated in its first report
that it 1s "difficult to guarantee accuracy - for ex-
ample, visibility could differ from one side of the air-
port to another™. (215) But it is obviously not a
question of imposing liability merely if the forecast
turns-out to be inaccurate or wrong. The meteoro-
logist is certainly no God and he operates, as is well
k@own, with a varying percentage of failure in his
forecasting function. The issue is, of course, whether

the normal probedures and techniques in maki the
forecast have been used, in other words, if he has been
negligent. If he has performed the discretidnary de-
cision in a reasonable manner, there can (provided the
regime is proof of fault liability) be no 1liability.
What has just been said does not apply if the informa-
tion is of a non-discretionary nature - as for example
the reading of the barometer.

Concerning the transmission of information - if 1t
is done by the ATC agency - no liability for the cor-
rectness will exist when the unit °only relays the infor-
mation. The agency can.only be liable when it hae not
transmitted the same information.as #t received from
the weather bureau, for example in the case of an ine
correct reading.’ . ¢ : .

The Airport Facilitiy Service make a distinction -~ -
ngcessar& in regard to a Convengion. Namely between )
cases where the ATC organizes and supervises movements
on runways and elsewhere on the ground where adircraft
operate ‘(snow removal, laying'of newslayers of asphalt
on the tarmac). If the ATC for example falls.to get a
truck away before the landipg of san aircraft:and the two




ﬂrl

85

-

* vehicles collide, 1liability should arise. The other

group - the mere ailrport functions - such as providing
ineffective equipment, must obviously be excluded from
the Convention.

Whether Military Air Traffic Control Agencies should
be included is another issue, which, because of the
nature of these services, may create obstacles for the
establishment of a Convention. Because ATC in some

"States is performed solely by military units (for ex-

ample in Italy, ‘where the service lies under the
Ministry of Defence) inclusion is necessary to get a
Convention of any pra:tical value.

' In some States, agencies take care of both civil
and military aircraft, while still other countries have
both military and civil ageﬁcies serving the respective
trgffic.

Although military units do nog control or supervise
civil aviation in most States, they,can; of course,
harm civil aviation in their control of military air-
craft. So far as civil aviation becomes involved,
these agencies ought .to be included in a Convention.
The need for inclusion is, however, not present if
only military aircraft are involved. (216)

Another issue is whether the Convention should be
limited to "controlled airspace", such as flight in-
formation regions and approach control zones. Because
it happens in practice that information is given to
aircraft putside these gones, and the pilat may have
to rely upon this 1nformation,dthe Convention should -
not be restricted. An argument can; however, be made -
in opposition to this - ‘especially because of the
voiuntary aspect and the lesser degree of accuracy.

. Navigational facilities on the ground must be in-
cluded, The issue will, in most cases, be whether
operation and maintenance of these have been carried
out with the appropriate degree of care, but the
agency may also, 1n,5pecific countries, be held liable .
if”the equipment Just fails to work.

““Finally, both the Sub-Committee and the Legal
Committes agreed that the descriptiom showuld be a

P . 1
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broad one (217) assuming that a proof gf fault system was a-
dopted. The Sub-Committee stated that the description
"could best be expressed as inclﬁdiqg all alr navigation
services and -facilities provided for a pilot for the
safe operation of the aircréft' - a description which
the author will”support as a practical one being as far
as it is possible to go at the moment. Differences in
interpretation will; however, be greater when the tech-
nique of using a general description is employed with
the presumable result that more court cases will emerge.

9.2 Kinds of damage.

In regard to kinds of damage to-be covered by the
Convention, three points are of speciaﬂ/interest"
1. Delay
2. Noise or sonic boom
3. Damage to the surface covered by the Reme Con-
vention. ' '
Concerning damage to persons and property on board
an aircraft and t3 the aircraft itself, a consensus
exlsts, However, the Sub-Committee wanted the Conven-
tion restricted to damage on the surface contemplated
by the BRome Conventéon. (218) But'as there are diffe-
rent views-as to what is in fact covered by the Rome °
Convention, a clarification is neceséary{ Beaubois (219) -
states in/regard to No. 3, that damage caused by shock -
waves from jet a;}craft to property on tﬁﬁ surface 1is
not covered by the Rome Convention, while Lddrup is of
- the opposite opinion and he presents’a good argument.
(220) o .
. The ATC may cause delays from time to time, but the .
question 1is legally almost of pure academic 1interest.
Anyhow, some remarks on the bub~Comm1ttee s opinion are
merited. (221) - - : )
, The Sub-Committee agreed on excluding delay with
the rationale that the ATC "might have good technical
reasons for delaying an aircraft?z‘énd it 18 "necessary
to avoid the danger that hasty actions may be performed
*“G?th the view to avoiding delay". (222) To this, one v

rd 8]
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can remark that there obviously Will be no liability )
if technical or other reasons make a delgylng order
necessafy. - It 1is not a question o? any abs?lute " ‘.
liability for delays. The 1ssue 1s whether ATC neg-
ligence caused the delay. : , \

Larsen makes the same mistake and mentions the esti-
mated annual loss caused by delays (223). This, how-
ever, i1s almost solely due to congestiéﬁ. Delay shouid,
in principle, be included. '

'noise and sonic boom. The ATC would eventyally only
be liable if they rendered incorrect tngprmatioh as %o
noise regulation or ordred the.aircraft to break the
sound barrier at a location where a prohibition existed.
The 1issue 1is pure1y5academic at the moment, but a Con-
vention should in principle also cover this kind of A
damage., ,

One absolute restriction of the Convention has to
be made - thag an ;Y}craft is 1nv$lved.

9,3 Geographical scope.

v,

.’f ' .
The Sub-Committee considered the international

elements .which would attract the application of the
Convention, rejected some of them4nd agreed upon em=- ‘
ployiné the\fol}owing three elements: ' <:
1. The registration of the aircraft
2. The place where the agency was lobated
\é' I'he place of the damage. (224%)
The principle s'should be acdording to them that the
ATC "agency shall be liable on préof of fault for da@age
caused (a) to an aircraft or person or property on board
if the aircraft 1s registered in another Contracting

" State, irrespective of where the damage occured; (b) to

a person on the durface in another Contract¥ng State
irrespective the place of registration of the air-

craft

"
L)

) 1§\proposed provision would me;n that.persons
from the State where the agency ¥s located are covered

.when they are on board an aircraft régisgered in another

o ]
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Id

éontracting state, but not if their loss consists of surface
damage.

The provision uses the registry in section (a}),
meaning that cases where the aircraft is registered

. iIn the State where the agency is located and leased

to an operator from a foreign State, flying foreign
nationals, would not be covered. More remarks could
be made on the proposed provision. Gases of inter-
natgggil registrapion (cferArticle 77 qf tﬁé Chicago
Convention and the Council depision) must "for example
be incorporated. 4

A final point relates to a proposal by the\Scandi-
navian States to make the Convention applicable also on
r ecourse actions brought by the user or ownef of an
aircraft registéred in one Contracting State against’
an agency in another GState in respect of damage caused
by the aircraft to a person or to property on the sur-
face in a non-Contracting sState. (225) . ~

The author’s conclusion, however, is that the best
course would be to establish a Convention which applies
to all civil aircfaft irrespective of nationality. The
practical féasibility of this suggestion is however
doubtful. '

9.4 Kinds of aircrafte.

v

A definition of "aircraft" is not des{rable because
it may well become obsolete o(er a period of years.

The inter-relation between the different air law
Conventions poses a problem i%~determining the igsuee.
The Rome Convention does not apply to state aircraft.
(226), while the Draft Convention on Aerial Collisions
(227) permits reservations concerning different classes
of State aircraft. Unification (or simplification)
should, in this context, be an objective.

Another point 1is the relation to spacecraft. Those
existing are.not e¢ontrolled by ATC agenciés; But space
shuttles might be in this positién in the future. What
is of practical importance today is the role some
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particular ATC units play in informing air traffic )
about space launchings and landings from space - cf.
9.5.below.‘ These situations would have to .be covered
by the Convention. " -

The gsub-Committee’s majority wanted to adopt a
compromise solution employing a general provision
including all kinds of aircraft, while_at the same
time allowing States to make reservatiofis in ;egard
to damages caused by ér to (a) all or specified classes
of its own State aircraft, or (b) all or specified
classes of the State aircraft of other Contracting
States. (228)

The scope of this reservation 1s relatively wide
and might, if many States use the gpﬁsibiliﬁy, limit
the value of the Cgnvention.” A be%tér approach would
be to follow the French proposal and make a distirct'on
between "general” military air traffic andg, "operational"™
military air traffic. Reservations onlyszould be
aligwed for the latter group. (229)

It must, however, be admitted that adoption of -the
Sub-Compittee’s proposal apparéntly is the anly prac-
tical approach.

9.9 Posture of aircraft, J ; .
\

The Rome Convention is limited to cases where air-
craft are "in flight" (Article 1)  even though an air-
craft might (and often does) cause damage while on the
runway or at parkihg areas. This p#fgiiple could be
adopted in regard to ATC agencies also but, as ATC
functions are not limited to aircraft in flight, an-
gther solution 1is desirable. ‘ \

As the Convention will apply to acts or omissions
by agencies, the functional scope of the units éhall
@etermine the issue of the posture of aircraft. The
principle should 'be that the Conventlon applies what-
ever position of the aircraft - in fIight, on the run-
way, on ﬂegataxiing strip or on thefparking area - as
long as the aircraft is under “contrl ¥e What should

Th—
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-
be,ﬁeant by under "control", depends om-the scope of
the services to be covered by the Convention - cf. 9.1
above. But, in general, it is when the pilot follows

~ directions or information from the ATC unit - a period

‘which, in practice, runs from the '"take-over'" by the
agency of the aircraft (from another unit or- before take-
off), until transfer to another unit oxr a terminal stop.

Annex 11 of the Chicago Convention provides an
argument in this direction -~ prevention of collisions
between aircraft on the maneuvering area and obstructions

. on that area is one of the ATC’s functions. (230)

wﬁether the aircraft was or was not in movement
will consequently be immaterial.

One view in the Sub-Committee was that the Convention
should be restricted to "in flight" situations because only
in this case there exists "a proper international
element necessary for regulation by Convention". (231)
The author has difficulty in seeing why the difference
between a situation where an international commercial
flight 1s at the taxiing-strip and a situation right ‘
after take-off should justify a different legal positiOQ;
The international element. is not greater in the first
than in the second situéiéon.

It was additionally proposed that naticnal law should
apply to a collision of an aircraft with a ground
vehicle even where both were under the control of the

" control tower. This proposal should be rejécted. (232)

The earlier mentioned question of space vehicle
daunchings should be covered by the general principle
indicated above. If a launching takes place at Cape
Kennedy(Cape Canaveral) for example, the proper agency
which will be imformed has a duty to inform air traffic
in the area of the potential obstacle. (233)
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10{ System of liability.

\

10,1 Generally. L. .

v
MR

Which system of liability should be chosen” is of
the utmo§t impdrtance to the future of unification of
the rules relating to air traffic control liability. The
system of liabllity elsewhere in the.field of inter-
national air law varies from presumption of fault( the
warsaw Convention) and absolute liability( the Montreal
Agreement, the Rome Convention of 1952) to a mixed
system( thé Draft Convention on Aerial Collisions, the
Guatemala Protocol).yAn ATC Con¢ention should therefore,
if posiible, be adjusted to existing or proposed} )
Conventjons,.

As mentioned earlier, the system of 1liability is
closely related to the scope of the Convention and the’
ltmitation of liability. The intention' is, however, to
try to deal specifically with'only the basis of the
‘liab;AKFy in this section. ‘

The first thing which has to be established is
whethep the 1iability should be of a contractual or
tortious nature. The majority view among States is-that
liability should be based an tort. According to ICAO
information, only 3 States have a system of contractual
liability for ATC agencies. (234) 1In the United Kingdom

& contract exists between the operator/carrier and the

Jagency including a waiver of liability.

Although a Convention may be of a tertious type, it
should be mentioned that an implied contract will exist
in some cases when user charges are collected. It is
necessary, in this context, to emphasize that as thé
level of recovery of the cost of the ATC services rises,
.the ATC service should accept the normal incidents of
providing a ;ervice for reward which include 1iability
for fault { or perhaps even on other grounds).

The Sub-Committee discussed~whether a mixed system
of 1iability- should be adopted, .According to this, the
Warsaw system for passengers etc,, the Rome:system for
damage to third parties on the surface, and prosf of
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fault in other instances, could be combined in the new
Convention. (235)

The JICAO Questionnaire is of basic importance in
regard to the selection of a system. Some 35 States
replied that they would prefer a proof of fault
liability (236), while a few other States wanted a speci-
fication in certain cases - presumption of fault or
strict liability. The states favouring a proof of fault
liability were: Algeria, Argentina ( exceptions for
certain cases ), Australia, Austria, Belgium, Brazil, -
Canada, China, Colombia, Czechoslovakia, Democratic
Republic of Congo, Germany ( Federal Republic ), Greece,
India, Iraq, Ireland, Japan, Kenya, Korea, Luxembourg,
Mexico, Netherlands, Nigeria, Phillippines, Poland, South
Africa ( in certain cases only }, Sweden, switzerland,
Tanzania, Trinidad and Tobago, Tunisia, Uganda, Un{ﬁgé{i
Arab Republic, United Kingdom and United Ltates of
America. /

Most of these countries have a liability system
identical to the one they propose in the international
context. The only practical solution appears therefore
to be to adopt a general proof of fault system. The
author will however prefer inclusion of a strict liability
norm in case of failure of technical equipment - cf. later.

" Liability based on negligence will give maximum
protection to governments. Claimants will, in this
instance, tend to sue the operator or the carrier -
becduse of the more favourable liability system which
apply to them. Fewer claims ( at least direct ) will‘g
occur. |

Larsen suggests that "fault" be defired® in the
Convention. (237) This would however, in the author’s
opinion, be fruitless. A definition would have to be
rather general and perhaps would c}eate more diffidulties
than can be foreseen. Remember the experienée from the
Warsaw Convention in respect of the "wilful misconduct"
concept. ) '

Hjalsted also argues on this protection line. His
view is that most of aviation cases fall in the "grey -:
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area" where it 1is difficult to prove negligence. . Con-
sequently, a proof of fault system throws the burden on
the claimant who, in fact, is in the worst position con-
cerning the evidence and thus leaves him with a reduced
possibility of recovery. (238) TheJargument is, how-
ever, onlf valid so far as the '"grey area" exitsts in
real 1ife, which 1s difficult to quantify.

Another aspect to be mentioned/ﬂn this connection
is that difficulties with regard to recourse actions
might arise. (239)

10.2 Technical equipment.

The most interesting aspect in regard to the system
of liability is concerned with cases of failure of
technical equipment used by agencies. It is a well~-known
fact that new technical devices are constantly being em-
ployed by ATC agencies; recent years have seen a dis-
tinct escalation in this respect. Computers are used
and radars are being installed at more and more places.,
This increase in technical: equipment means that more
and more ATC functions are taken away from alr traffic
controllers. It does not mean, as the Sub-;meitteé
argued, that "automation was only viewed as a tool of
ATC and does consequently not replace the controller".

This led to a suggestion by a Norwegian delegate{

that it should be considered whether agencies should
be held absolutely liable in case of technical fault.
He further stated: "“If a person operated complicated
machinery, as did the electronic operator in the.-'ATC
agency, he should be liable for any hidden defect in
the machinery or for an error of the machinery during
1ts jwork"”. (240) :

fBecause of increases in automation, a proof of
fault system would 1limit the possibility of the clai-
mant to recover; firstly due to the evidence aspect
(difficult to prove in this "grey area") and secondly
due to the automation increase per se (more and more
, difficult, the more automation increases).

Others support this view. Rinck for example is

.




9 )
‘ «
of the opinion that the government must be responsible
in cases of failure of computers, radars or other
technical devices. (241) )
Within ICAO, there appears to have taken place
a gradual shift in the view as to this point (242),

so that not just a small group of States favour adop- "
tipn of absolute'liability for technical "faults".
, These Stbtes might however renounce thelr position _ =D

if a presumption “of f?ﬁlt system—is included with re-
gard to damages from this type of cause..

The asspmptipn Of risk argument was argued in the
sub-Committee with the intention of excluding carriers
or operators from the groﬁp of bene;iciaries of a strict
,liability regime. (243) | - ‘ ‘

If a special norm concerning computers and such is

agreed upon, a definition of "technical fault" must

be made. It should be restr;cted to purely technical *
failures and not include such.faults as lack of in-
spection of navigational aids. (2ul) 1

Inclusion of an '"organizational liabiliﬂy" lixe

. the one in existence in Norway is pfesumably imprac-.
"tical at the international level. The claimants
will consequently have to prove negligence during
the organizing process. Although such an inclusion
tends not to be feasible in principle,. it is an .open
question whether this formal exclusion makes any <
difference as to the subject matter of the legal .
situations The reason is that lack of a specific
organizational 1iability may, result in a situation
where the .courts find that the omission iR not orga-
nizing 1n%&tself constitutes neglige%fe.

oy

o,




- 95
~ S ¢

11, Limitation of liability.

o

The three questions to be discussed are: (a) should’
the liability be limited, (b) determination of limits,
and (c) cases of unlimited liability.

” * 11,1 Limitation or-not. - !

) N lﬂﬁ& This 1s of course the basic’question. As the other
private air law Conventions ccntainylimitations, it can
. be argued that uniformity favours limitation.  This is,
however, only valid if the limits in.the ATC Convention
were to be equivalent to the Warsaw and the Rome limi-
o ' tations for the respective.kind of damages. But as
Warsawy; Hague and Guatemala contain different monetary
», limitations, revision of these havgh}o be made before
. any uniformity will occur. Jf on the contrary, a new’
system of monetary limitatioh-becomes gdopted, there
will be no conformity, but more complexity.
States might be unw}lling to ratify a'Convention
not limiting'liabiiity, especially developing or
other countries, on which 1liability could have a severe
> economlc impact, but also other States. In order to P
get substantial adherence limitation should be in-
cluded. ' .
Lamitation might also be looked upon as a "favour® o
to States wvhich still have the immunity concept as
D part of fﬁbir national law in order to get them to
ratify. Larsen.(245) argues that it is doubtful 1if %
] " limitation will get- them to adhere, "because the rea-
* sons by which thoge States justify thelr immunity are
seldom -economic. They are instead that the King is
‘. . infallible or that it is illogical to make the source
of law liable". ] .
Another argument - contra limitation (246) - is
that when governments desire the benefits from air
‘ ‘ transportation, they must be willing to pa} for the .
. t i damages 4f their ensuing negligence. It is a fact that
- air transportation greatly comtributes to the: edonomics

° .
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of industry and trade and consequently to the Gross
National Product. The benefits are much:greater than
the figures suggest; due to the Fwadequgte method of
measurement of air transportaion’s contribution to the
Gross National Producte.

It might also be argued that because liability
will probably be based on prqof of fault, no limi-
tation i1s desirable. This represents a quid’%ro quo
argument to the one regarding the Rome Convention and
its striet limited liability. (247)

Proof of fault will represent an economic protec-
~tion for .the government simply because of the ‘problems
in pfbving negligehce. Due to this, it can be argued
that they do not need the protection of limitatione.
The clear-cut cases will be few and pedople will tend
to sue according to the Warsaw or Rome Conventions, cf.
the earlier mentiohed "grey area". Recent years have,
however, seen an expansion in the concept of negligence
both in the United States of America and other common
law countries and this has tended to be somewhat
X parallell to the evolution.in for example Euwrope.

It is therefore doubtful whether this system would
result in any protection of the States

A well-known argument contra liab 1§i:at all, or
" limitation of the liability, is that the economic

burden might be too heavy. . This can be employed in
this context too, in regard to catastrophic risks.
States dre usually self—insureﬁ, and consequehtly they
must distribute eventual liabilities on the tax~ .
payers or other sources of income. The possibility
of distr;bution nullifies the "burden" argument, but
as far as the State can distribute; this might be
1mpossfble’for example in some developing countries,
These countries can nevertheless secure themselves
by taking out insurance. This occurs in practice

in some States. o \ '

The possible difficulty in agreeing upon limits
might be used as an argument contra limitation. If
a system containing low limits is adopted some of the
major States in civil aviation might be reluctant to
ratify and this would take much of fhé effectiveness -

-
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from an ATC Convention.
It should also be added that the strength of the
rationale for having limited liability varies with the
kind of services. It is, for example easy to agree
with the argument that if the Search and Rescue
services and‘ the Alerting services become included in
the Conven%ion, limitation has to be instituted, while
on the contrary the grounds for limitation are weaker
with regard to "ATC proper".
The answer to the Questionnaire showed that 30
States favoured Jdmitation. Strangely, one must say,
because very few States have iimited l1iability in
their national legislation. But limitation might be
necessary to achieve wide adherence. Only 6 States
were opposedj but some were majbr States in this con- '
‘text. (248) A part of the latter’s objections can jZi;_
be reduced by adoption of a system of minimum limits
in the Convention, permitting the individual State to
‘establish higher limits in its own jurisdiction - as -
is the case with Article 35A of the Guatemala protocol.
Assumbtion of risk considerations might be argued
in relation to Iimitation, for example in regard-to
carriers or operators. Such considerations, however, .
should not have any decisive value in respect of limi-
tation_ppznot. . .
An ATC Convention will presumabl¥y contain a limi-
tation of 1iability provision. This was also the re-
commendation made by the SubeCommittee. (249)

\J

Th etermination o 8.

Various pzssibilities exists
&. limitation in accordance with the other private
" air law Conventions, - .

b. new limits to be established, s .

c. a compromise solytion where States would be:
able to establish higher than the minimum
limits provided by the Convention 1n'regard
to their own Jurisdiction,
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d. limitation according to the size of the
agency, ’
" ee. a fixed limitation, based on the average
value of human life and property among the
High Contracting Parties. \ .
France proposed that the limitation should be made
according to the limits each Member State had adopted
"for each category gg/gictims, through its adherence
to the other Conventions (Warsaw, Hague, Rome, Col-
lisions....) dependent on the circumstances". (250)
This solution would have the advantage of uniformity
and would also make the issue of fécourse actions
simpler than if still another System of limitation
were to become intgyduced in the domain of inter-
national air lawe. The uniformity argument should be
strongly emphasized because the future situation of
alr law otherwise will become too complex.

The French prioposal has however 1its weaknesses, )
mainly due to thjkfact,jmat the rationale for limiting
the carriers’ and opgyatbrs’ liability is of a differ~
gnt nature than that in regard to ATC agencies. The
limitation in the Warsaw, Rome and the other Con- .
ventions 1s, to a large extent, based on the econdmic
position of the persons liable - such as the airlines’
financial position. With regard to ATC liability how-
éver, there is no question of protection of a more or
less weak industry but of the economic situation for
governments. Another point is that tlie monetary amounts
.in existing Conventions already are too low to some
extent, cf, for exampie the Montreal Agreement, sub-
sequent practice by the major rlines and the recent
Guatemala Protocol. They wau‘:ithererore have to be
increased. A system containing a fixed limitatign
will, for that matter, always be inadequate with pre-
sent continuing inflationary process. On this back-
ground, the Guatemala Conference adopted a nev elastic
system whereby the amounts are increased, by certain
intervals, either tutonatically or at Conferences.
(Article 42) : oot

<
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If the 1imits should be different from the existing
ones, what  height would be realistic?’ Determina-
tion of limits has, in the history of air-law, been a
conbrovegsial issue. The value of property varies from
State to State, and so also the value of human life.

A solution whereby the avarage value of life and pro-
perty becomes the basis is impractical. Mainly be-
cause the level would be so low that the major aviation
States (especially the United States of America) pre-
sumably would not adhere.

Higher limits ini an ATC Convention would addition-
ally create the earlier ménpioned danger of caonflicts
concerning recourse actibns. For example, take a case
where gpth the ATC and the carrier caused the damage
and the claimant sued and recovered from thé agency.

If fault of a third party did not gxist, as a defence,
th%n the ATC would be fully liable. But what about
the recourse action against the carrier - would his
liability be limited to the Warsaw limits?

Determination of the l1limits according to the size
of the agency was one of the possibilities discussed
by the Sub-Committee. However, it received technical
advice to the effect that there were no criteria that
could adequately be employed: (251) This solution
would have been an anaiogy from maritime law.

The most likely and advantageous approach appears
to be adoption of a system containing a minimum limit
with, at the same time, a possibility for States to
establish higherelimits in their national law.as 1is the
case with the Guatemala Protocol. This, in fact, could
extend to unlimited liability. If the minimum limit at
the same time could be uniform with the limits set by
other Conventions much would have been gained.

The Sub-Committee’s majority agreed upon this system
except that they did not stress the uniformity aspect.(252)
'Finally, a limitation should apply not only to direct
actions against the agency, but additionally to recourse
actions. ' '
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11«3 Unlimited 1liability.

The Sub-Committee proposed adoption of Article aF
of the Warsaw Convention as amended at the Hague.(§253)
Article 25 has proved to be a controversial provision. ,
A look at the decided cases concerning the norm, shows
how the courts interprete it differntly. But as it 1is
deemed desirable to have a system whereby "wilful mis-
conduct" deprives the perdon liable of the advantage of
limitation, no other: sdlution appears to exist.

In the author’s opinion, however, the principle
should not be included because of iﬁs evidenced in-
sufficiency. But if the majority ofAbtates prefer a
system of unlimited liability in some instances, they
should at least construct a provision less controversial
than Article 25 of the Warsaw Convention as amended.




~

12, Defences. |

: ; .

The first poing is that the térm "defences" means de4{/_\
fences which become actual after a fault on the paft of .
the ATC.agency has been es lished. The argument that
there ‘was n\o C&:JS&]. r°e1a&:hip or that no fault was
committed, will consequently be exéluded in the follow-
ing discussion. ’ )

The ‘Sub-Committee and the .Legal Committee have dis-
cussed several defences:’ )

1. wWaiver of liability. o .

2. Fault of the third party.

3. Force majeure. ’

L. Contributory negligence (2u45)

In'regard to the first « walver of liability - it can
obviously not be recognized. Otherwise it could reduce
the whole Convention to nothing. There was no dissent
in the sub-Committee on this point, even though at least
one State has contracted out of the liability towards
the claimant (the United Kingdom). The United Kingdom
position is partly limited by the fact that the waiver_
only binds the parties to the contract.

Fault of a third party should, in the sub-Committee’s
opinion, not constitute a defence. (255) The rationale
was that the agency would be able to recover in a re-
course action against such a party. If liability is
based on proof of fault, it appears to be Tather strange
to let the Agency,‘wﬁich has committed no fault, be ' '
liable. In fact, this would mean strict liability. If
however the damage 1s.caused jointly by the ATC and a
third party, the best solution would be to hold the ATC . _
liable for "its part of the damage!", and not totally. : *
as argued by the Sub-Committee. ’

In case of damage caused partly by the ATC and bartly
by force majeure, the Committee agreed upon not allowing'
the latter cause as a defence for the agency. This
solution in the author’s opinlon 1s favourable. The ‘ .
result in itself - that the government should compensate
victims of ATC negligence or other faults, is commend-
ablej but because of Many States’ attitude towards

-
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governmental liability, the author is in some doubt
as to States?’ willingness to ratify a provision of
this nature.

Concerning contributory negligence, there has been
disagreement in regard to whether a provision similar
to Article 6 of the Rome Convention or similar to
Article 21 of the Warsaw Convention (Article 6 in the
Draft Convention on Aerial Collisions) should be a~
dopted. The oub-Committee agreed upon the first al-
ternative (256), while inter alia the Scandinavian
countries support the second alternative. (257)

In regard to this issue -~ the Convention should

" employ the "“comparative negligence" principle and not

the "contributory negligence" principle to be found
for example in most Jjurisdictions in the United States
of America. The principle of "comparative negligence"
does in the author’s opinion represent a more advanced
solution to the problem than the other principle,
largely becguse the tortfeasor then has to compensate
only the part of the damage he actually caused. It
seems to be unjust and unreasonable that the tort-
feasor who for example only made a minor fault, will
have to pay huge amounts of compensation. He should
only have to compensate according to the impact of his
fault. The problem is however substantially more com-
plex and cannot be dealt with more in detail in this
study. '
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13 Parties liable and security.

The parties liable might be:

1« The State itself.

2. A State agency.

3. A private corporation.

4, A mixed private and govermment corporation.

5« A local government (for example municipal)
authority.

é. A private person.

7. An international organizatione.

Several questions arise in ‘this connection. Firstly

- who should the liabllity be attached to - the State
where the agency is located or the agency itself? The

majority’s view appears toc bé that the 1iability should be

attached to the agency ttself. (258)

As stressed by France, the "agencles themselves
should be liable whether public or not with no distinc-
tion in this regard being made between the case where
the service 1s furnished by a body in the name of the
State and the case where the body is merely authorized
by the State". (259) . '

But because the service, in many instances, will be
fgknished by a private or mixed corporation, or even
by a private person who might be short of assets to
satisfy the claim, it has been discussed whether a se-~
curity in the form of insurance, governmental guarantee
or subsidiary governmental liability, should be re-
quired. )

“fhe author preférs that the state be subsidiarily
and th%g would equally make it possible for
avoid liability in practice by-ensuring that

The technical responsibility imposed upon
States by Xrticle 28 of the Chicago Convention is an
argument for this solution.

The Sub-Committee goes too short stating that "lia-~
bility should attach to the agency itself leaving ‘it to

] * ,
o~
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¥ the agency itself. (261) /
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States parties to the Convention to ensure, as far as
practicable, by their domestic regulatory functions,
that thoge permitted to provide ATC facilities have
suf ficient resources to meet claims for damage caused
by their fault". (260)

The‘w811—known‘controversial 1ssue of the pasition
of ser ants and agents arises also in regard to air.
traffid¢ control liaﬁility. The Sub-Committee agreed
that the Convention apply to the servants or agents the
formula ‘being Article 25-A of the Warsaw Convention as
amended. Concerning the Warsaw Convention however, it
does not in principle regulate the position of servants
or agents who subsequently have their legal position
regulated by the national laws. In a couple of in-
stances only - for example by Article 25-A as amended =
are they regulated.

Inclusion of the principle in Article 25-A in the
ATC Convention, would consequently only mean that they
will have the benefit of that provision and not that
they generally would be covered by the Convention.
According to the proposal of attaching liability to
the agency itselfy the Convention expresses nothing
as to whether an individual servant can be sued. But
by adopting Article 25-A, it might be argued that the
situation speaks for itself.

Whether it is desirable to
emplbyee or agent can be sued directly is arguaﬁie.
France for example suggested fhat a sult agalnst one
or both of them should be de¢emed to be brought against

ave a system where the

The general requiremgnt "acting within the scope of
their employment" will bviously have to be included.

‘A specific proble relates to So-called ";ﬁdependent
contractors”". The f ct is that agencies, in 3 ome cases,
contract with spec 1zed persons or corporations to
take care of a papticular part of the functions per-
formed by ATC. e Convention must not be drawn up
so that.the agencies,.by contracting out, escape l1ia-
bilitys the t should be liable in such & case. A

4

- . - 3
%

. -
L H Y
o : e eg T L
~ PRI A

o

o

:z;ti* 'l \\*:, o 1
cotl i o L B e e %m&ﬁ'




105 : " .

recourse action against the contractor could be
brought dfterwards. . ‘ :

Finally, the author will just mention that inter-
national organizations (for example EUROCONTROL) pose
new problems. Should only the organization be sued
or also its Member States? (262) The“pe%t solution
would perhaps be to attach subsidiary Yiability as o
in the case of.an individual State. But as several
jurdisdictions then beéome possible, it might be wiséa
to make specific @rrangements whereby only the agancy
and one of the states can be sued.
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14, Direct and recourse actionse.

Problems related:to direct and recourse actions
and apportionment of liablility are the oﬁgg which most
clearly stress the necessity of harmonizing or codi-

\ fying all the liability aspects. Both the discussion
in the Sub-Committee (263) and in the Legal Committee
- show the complexity of the subject matter. (264) As
- the question and the difficulties have been enlightened
in these fora, the following will be confined to a few
pertinent remarks. These problems are dependent qpon
how liability becomes limited. .
The Sub-Committee considered three basic alter-
natives for solving the problems: -
1+ Whether direct actions against ATC may be main-
talned independently of direct actions against
any otheéyr person llablej
2. Whether, in total, a claimant may recover more
than the carrier’s or operator’s applicable -
1imit, and \
3« Whether there should be priority of direct
actions over recourse actieﬂé against ATC. (26%)

Three solutions were advanced to the Legal Cgm-
mittee. (266)
. In regard to the first question, it would be pre-
) ferable if the claimant could sue the ATC in the first (i
instance and not only have this right as a“-secondary S~
S remedy. The claimant should be free to sue any person
. 3 responsible whether he'is insiurer or tortfeasor. g
Concerning the second question, the answer:depends,
. of course, upon what actually the various monetary
! 1imits are. If the ATC Convention limits liability
in a way similar to the Rome and Warsaw Conventions,
! for the respective kind of damage, the claimant would
. ) not be able to recover more. But if’the contrary
o becomes the solution, -he could recoyer more. As can
ot be seen by this, the whole problem depends upon how -

4
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the 1iability is limited: whéther a cumulative system
is adopted or not. The same point applies to the i
third question.
The conclusion 1is therefore that it 1s premature
to decide these questions.
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15, Parties entit}éd to bring actions.,

The Subfbom made an enumeration of potential
claimants (267),ibuy later agree? that a Convention
should contain no such enumeratton and that the general ’
principle should be that "any person who suffered ‘damage” /
’ should be enlitled to compensatione. -
Because of the differences in national laws, this
appears to be the most practicai solution, cf. the
position of concubines, mistresses and a contraétuall
relationshiﬁ with the operator concerning later use of
the aircrafte. ’
This resfilt would also follow in the footsteps: of
the Warsaw and Rome Conventions and it is, additionally,
the best technical solution. And as commercial, social
and economic conditions are dynamic, an exhaustive list
of claimants would sooner or later be outdated. That
would make 1t necessary to convene a new Conference

@

for reviewing the provision in question.




16 . Jurisdiction and per 1 ds w;th;n which not;cegogd,
' claim has to be madej limitation. of actionse

Rl

‘Three problems have to be discussed:

1. Jurisdiction. - o ¥
2. Periods of notification'of claims. ‘

3. Limitation of actions.

- The gquestion.as to which jurisdic?ion the suit has
to be filed in, brings us straight to the problem that:
States show little or no willingness to cgnsent to be
subject to the jurisdiction.of a foreign court. The
consequences of this appears to be that only a single forum
solution, namely where the agency 1s located, 1s prac-
tical. This was agreed upon by the Sub-Committee. (268) ‘

Although hard facts of life seem to be restrictive
in this respect, it must be stressed that a single forum
solution 1s highly undesirable. Especially, it should
be possibié to also sue the ATC in the same court 1n\"x
which proceedings against the carrier and/or operator
have been instituted. The benefits would be apparent. ' °
(269) “ ’

In regard to international organizations providiﬁg
ATC service, several forum outcomes are possible. The N
Sub-Committee suggested two jurisdictions:
| 1. That of the headquarters. - CoL

2. That of éach Member State where the fault e ¢

occured. (270)

To recognize the jurisdiction of each Member State
without the occurence restriction, would bring us into
the general problem concerning recognition of foreign
courts/judgements,which, as mentioned above, appears
to be unattainable,

Provisions regarding periqgds for notification of claims
can be found both in the Warsaw and Rome Conventions -
respectively Article 26 and Article 19, The Sub-Com-~
mittee suggested adoption of the latter provision in
the ATC Convention. The author recogni:eu the degsira~
* bility of having a provision like this, dut questions |

3

a
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“whether the time - 6 months -~ perhaps should be longer.
Firstly, because 6 months in itself is a short time and
secondly, due to the fact that especially bodily injury
may not be ascertained before later than 6 months sub-
‘sequent to an accident.

Finally, a provision limiting actions should first
of all clearly indicate*ﬁﬁﬂéhep it is of prescriptive
nature or just an erdfnary sta%@té of limitation. The
Warsaw Convention fails to express this explicitely.
(271) The length of the period depends on the periods

in the other air law Conventions and the time it.takes .

to finish the accident investigation reports. -
The principle in Art. 15(3) - of the Draft Convention
on Aerial Collisions which provides a.prolonged period

for recourse actions, should be adopted. The rationale,

is that not before the first case is completed, is it
possible to decide whether an additional recourse suilt
will be filed. The prolongation of 6 months after the
courk deeision or the -settlement of the claimy is in
the author’sﬁopinion more satisfactory.

\




111 : \

-~ ~
L] . e

Concl One

It yet remains to be seen what will ewentﬁally
happen in regard to the unification of dir traffic o
control liability. The majority of States appear to
favour establishment of a Convention, but when this
will be achieved depends on which ‘subjects within
the field of alr law the Member States of ICAO feel:
are most pressingly ripe for revision or regulation.

A Convention should, as the awthor has described
above, have a w scope and liability should be based _
on proof of fauiii\except for so-called "“technical
failures" where liablility should either be presumed
or strict. Liability would eventually be limited;
it is, in this respect, of importance that thg,iimits,
as far as”bossible, are uniform with the limitations
in the other private air law Conventions.

When the major proportion of countries are able
to agree/Bn the difficult main questions (the scope
of a Gonvention, the type of 1liability and the limi=- .
tation of the liability) most of the .obstatles in
establishing an ATC Convention should have disappeared.

The author stresses the desirability of undertaking
the task of codification of air law Conventions. The
need does not appear to be great at the moment, but if
we take the expected increase in air transportation
and accidents into account, it would, in the author’s
opinion, be beneficial if this work began as soon as

at

.possible« The pdte by the Swiss representative quoted
.above in 8.3, basically illustrates the complexity of

direct actions which might follow a crash or collision. B
In addition, recourse actions will arise. - -
If the codification approach is regarded as being
unrealistic, then the Conventions should be generally
revised in order to avoid possible conflicts between
them. Presumably this will occur if we continue the
present piescemeal approach to air law. Psrhaps an ATC
liability Convention could be a precursor of this new .
.PPTMh .
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Footnotes.

1.

3.
4.

7o
8.

9.

10.

La Convention portant reglementation de la navigation

aerienne, Paris 1919,

The Pan American Convention on Commercial Aviation,

Habana 1928,

The Madrid Convention, Madrid 1936.

The volume of cargo in international transport handled
by US carriers in 1970 increased only 2.4% compared
. with 364 in 1969, AW & ST, May 17, 1971.
Continuation of the program was voted down March

24th, 1971.
The FAA operated control towers

in the US had 56 mille

aircraft operations ‘in the Fiscal year 1970, while
the predicted number for 1980 is 155 mill., see FAA
Air Traffic Activit Fiscal Year 1970, 1970 pe 1
and 79. As the operations increase by number, the

operational costs escalate. In

regard to the US

the expenditures are presumed to increase from

§ 923,9 mill. in 1971, to § 12.581 mill. in 1980.

See FAA, The National Aviation Systems Plan, Ten

Years Plan 1971-1980, 1970 p. 39. :
ICAQ Bulletin, May 1969, 1970, 1971 and 1972.

In regard to traffic on the roads 591 persons were
killed in accidents during the 1969 Wth of July week-
end in the US. This figure is approximately identical
to one half of the number of persons killed per year
in civil aviation, note 7 op cit.

The importance 1s underlined byrthe prediction that
10- 000 persons will be killed on scheduled flights .
in the year 2000 if the trend which appeared in. 1958

had contiﬁued, see Lundbergh, Notes on Q
safety etc., 11th IATA Technical Conference 1958,

Pe 6. The picture today 1s however somewhat more
enéouraging than that which Lundbergh predicted.

The ATC function has not always
governnentul aviation :gencies.
the police effected the sarvicc
of aviation, and in Jtaly it is

been performed by the
In Germany and France
in the earlier dqys
still the Ministry
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27. "Luftfartsinnstilling” p. 275.

li13 §

of Defence which performs the service. See Larsen,
Regulation of Air Traffic Control Liability by Inter=-
national Convention, LL.M. thesis, Institute of Air
and Space Law, Mc Gill University, 1965, p.41.

11+ Convention for the Unification of Certain Rules Re-
lating to International Carriage by Alr, Warsaw 1929.

12. Protneol to Amend the Convention for the Unification
of Certain Rules Relating to International Carriage
by Air, The Hague 1955. 4

13. Convention, Supplementary the Warsaw Convention
for .the Unification of Cextalin Rules Relating to
}nternational Carriage by/ ir Performed by a Person
Other than the Contracting Carrier, Guadalajara 1961.

14. The Montreal Agreement, Montreal 1966.

15. The Guatemala Protocol, 1971.

16. Warsaw Convention Art. 17, L. §133.

17. Note 16 op. cit. Art. 20 and L. §136.

18. Convention pour 1'Unification de certaines régles

~ relatives aux Dommages causes par les Aeronefs aux
Tiers a la surface, Rome 19333 Convention on damsge
caused by Aircraft to the third parties on the sur-

. face, Rome 1952,

19. Draft Gonvention on Aerial Collisions, ICAQ Doc.
84+4y 151 Sept. 19th, 1964 p. 19 ff.

20. Drion, Limitation of Liabilities in International
Air Law, The'Hague 61954, p. 243.

21. Chicago Convention Articles 69,70 and 71.

22. Article 12.

23. About these Annexes and the others see S. Wijesinka,
Le Status of the Annexes to the Chicago Convention,
LL+M. thesis, Institute of Air and Space Law, Mc Gill
University, 1960, p. 131 - 167,

24, Annex 2, Definitions, and "Luftfartsinfrstilling" .

duced through practice. - - .

p. 276. SR
25. Annex 2 ibid. ; - . 'j
26. Law of aviation § 75. In Norwegian "luftled". The : ,Qé
word is'riot to be found in the jnnexes, but is intro- é




28.

29.

30.

11k ' .

At the present the FAA is working on lowering the - ;
boundary. ' .
Cf. O.24.-The aircraft do in these cases need

additional equipment, such as VHF, VOR and TACAN.

For example the United States ADIZ and the Canadian

CADIZ systems, demand, for security reasons, identi-

fication and lecation information, and control over

areas omtside the territorial waters (at some places

as far {as 200 miles offshore). See Friedm Lissitzyn

! 32.

33.

4.

35.
36.°

37.
38.
39.
40,
.

December 27th, 1963.

A survey of these organizations may be found in C.

Bosseler, International Problems of ATC and Possible
Solutions, (1968) JALC p. 467.

International Convention Relating to Co-operation for

the Safety of Air Navigation, December 13th-1960,

Articles 1 and 38. Eurocontrol comprises two organs:

the Air Traffic Services Agency and the Permanent

Commission for the Safety of Air Navigation. Co-operation
agreements exist between Eurocontrol and Denmark,

Norway, Sweden, Switzeﬁland, Italy, Portugal, Austria

and the United States Federal Aviation Administration.
Further closer collaboration is presumed.

Agence pour la Securite de la Navigation Aerienne en .
Afrique et a Madagascar (ASECNA), Convention signed K
December 12th 1959 in Senegal; and Convention Portant
Creation d’une Socliete des Services de Navigation
Aerienne Pour 1’Amerique Centrale (COCESNA), Convention
signed February 26th 1960. -

AW & ST May 15th and 29th 1972,

ICAO Doc. il - RAC/501/1, part. VII, para, 1.2.1.
Annex 2, 2.6.t.

Annex 3.

Note 27 op. cit. p. 352.
Note 10 op. cit. p. 9.
A systen is under davalopumnt, see Hegq
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‘\‘5.
Lé.
1“7.

48.
49,

50.
51.

' UsBy, W Avi. 17.8405 UoBs v. Schulteus, 6 Avi, 18,2603 . 'if:

52,

e 119 i
¢ /
FAA, The National Aviation System Plan, Ten Year Plan
1971-1980,1970 p. 133 AW&ST January 11th 1971.p. 19, -
In the United States of America they hope tro have
established an elctronic regional automatic“system by
the late 1970’s, see J.T. Winn & M.E. Douglass.Jr., Air
Traffic Control: Hidden Danger in the Blue Skies, (1968)

JALC p. 255. .
Ibid. p. 2573 Luftfartsinnstilling p. 328§ Guerrerdi,
Governmental Liability in the Operation of Airport
Control Towers in the United States, Term-paper,
Institute of Air and Space Law, Mc Gill University,
1960 p. 6.

Chapter 2.k4.

Chapter 3.5.2 of the Norwegian Rules of the Air.
Translated by the author. Originally: "ska} strge for
at alle mottatte klareringer fra luft=-trafikkontrollen
blir etterkommet", . '

Law of aviation §§ 79, 76 and 109.

T. Ljostad, Chicagokonvensjonens tekniske annekser, Afl
Bind 1 p. S4. ‘ .

Ibid. p.. 52 - 5k,

Federal Aviation Act of 1958, -Sec. 901. For further
discussion of these problems see: Knauth, The Aircraft

Commander in International Law, (1947) JALC p. 1613

Ruhwedel, e Rechtsgstell des Flugzeugkommand

zivil Luftverkehr, 1964; Kamminga, The Aircraft Commande
in Commercial Air Transport, 1953 p. 54 - 564 Larsen,
note 10 op. cit. p. 11-= 133 Guerreri, The Status of the

Alrcraft COmmggdg;(;g ltalian and International Law, .

LL.M. thesis, Institute of Air and Space Law, -Mc Gill
University, 1961; Leclerq, Les Aides \i o
erjenne, LL.M, thesis, Institute of Air and Space. Lav,
Mc Gill University, 1959, p. 187 - 198,
The question has been before courts in United
States of America many times, for example in Sgperdom v. 3

U:8, v. Miller, 7 Avi. 18.2uly Weppinger v. Nafsy 9 AvS
17.1885 Tillex v. UsBs, 10 Avi 17.1995 De¥ere v. Izus

Filter Ing,, 10 dvi 17.23% Mv. n.a‘, 10 avi rgg 0 i
Annex 61..";20 y , - " L X
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53. A certain time before a commercial flight\arnives at

the airport of destination, it may for example receive
N information concerning weather and runways from the

"Operational Control', ’

54%. Annex 2+3.5.2. ‘

55. Kamminga, note op. cit. p, 58. | N

56. For example Mor?instierne, Om erstatningsansvar for
andres handlinger, s®rlig om ansvar for embedshandlinger,

>  Rte. 1887, and Lzrebog i1 den norske Statsforfatningsret,
p. 695.

57. Rt. 1913 p. 656. '

58. The so-called "First Consular decision", Rt. 1925 p. 526.

59. The "Reinflytningsdom", Rt. 1932 p. 726.

60. Rt. 1932 p.. 116,

61. Rt. 1935 p. 424,

62. The so-called "gecond Consular decision", Rt. 1952 p. 536«
63. Norske Lov av 1687, 5-16-17. Concernhing Common Law seg

' Coggs v. Barnard,(1703) 92. E.R. 107. > D
64. Rt. 1963 p. 622.
65. Note 57 op. cit.
66. Utkast p. 9.
67. The "Tirrana-case”, ~Rt. 1971 p. 1154,
/xmf 68. AfL, Bfnd 2 p. 186 ff. ,
69. Shawcross & Beaumont, On Air Law, 3rd ed., 1966 p. 630. .
70. He Beaubols, Liability of Public Bodies Providing

Assistance to &ir Navigation, ITA Study, 1968/7-E.
p. 10, .
71. Ibid. )
. 72, Note 66. op. cit. . ]
73+ Lov om skadeerstatning ;ivisse forhold, June 13th 1969 )
. . No. 26, . , }
74, 0t. 48 p. 56-57.
. 75. Forhandlinger 1 Odelsninget 1969 No. 62 P h92-93.
’ 76. BE. §2-1,1 and 2.

, 77. 8. J8rgensen, grstatniggsrag, 1966, pe 30-313% w. Hunther
Rolfsen, De 0 ~ BV § MRS NN S
handlinger, Eursk Fbrsikringa Juridlske Foranings
. publiknsjoner, Noe '33s Pe 5o -
. 98, Jdrgensen 1bid. p. 32.
‘79. In the United States of America the quoséionbcr liap
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bility for the operation of llghthouses and simila;
. devices has been before the courts several times. The
situation today is that the government is liable in
these cases. See for example Indi Towing v. U.S,.,
178 F. Suppl. 6&7 (1959) 3 Sommerset Seafood Co. V.
UeSey 193 Fo 2 d 631 (1951) and Otness v. UYsS. 178
- I . . F. Suppl. 647 (1959)
80. ICAO Doc. 8787-LC/156-1 p. 1u4b.
81. Royal Decree of December 8th, 1961. cf. L. §97.
G ‘ 82. A humanitarian foundation is in principle subjéct to
tortious liability to the same extent as a private
. petson. The foundation’s liability is however more
: likely to be reduced - cf.'6.43 J. Hellner, Kommentar
til utredning om offentligt erstaningsansvar, (1960)
Svensk Juristtidning p. 6Lk,
83. The figures refer to the budget for the fiscal year

€

1971.
84, Cf. 2.
. 85. In the opposite direction goes a Swedish decision of
' 1936: The government had, by providing safety devices,

undertaken to maintain them and to keep them in a
functional state, Nordiske Domme i Sjofartsanliggende,

¢ (1936) p. 76.

86. H. Michelsen, Det offentligg§ ansvar for ferdselsuhell

til lands og til vanns, (1952) Nordiske Forsikrings-
tidsskrift pe. 338.

- 87. A practical example is the New york accident where
the claims amounted to $ 153 mill., (1964) JALC pe. .
* 286. Another question is how much Wwas paid to the
claimants.
- 88, K. Andersen, Erstatningsrett, 1959 p. 142-143.
89..The argument was inter alia employed by the govern-
» B ment in the Norwegian "Hommelvik-case", AfL Bd. 2 p.
106 ff. See also K. Selmer, jpssuranddrens regresskrav

L i sjoforsikringen, AfS Bd. 3(p.,521. The viewpoint
considers traffic on the sea as being some kind of

’ irregular activity, which it may have been at the
‘. stage 1n‘histtry’vhon the first boat was constructed.

90. Lord Mc Nair, The Law of the Air, 3rd ed., 196& p. 81,
"It is improbable that aircraft are to be regarded
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as things dangerous in themselves™, Winfield, On To;ﬁ,

1967 p. 339. * ,
N. Sundby, Betydningen av skadelidtes forhold 1 er- )
statningsretten, (1969) Jussens venner, Bd. III.

No. 8/9 p. 315 ffj P. Lodrup, En oversikt over og

rettspolitisk vurdering av adgangen til 4 nedsette

erstatningsansvaret for sggdeforvoldelSei utenfor
kontraktsforhold, (1966) Jussens venner No. § p. 212-

2133 J. Trolle, Om objektiv “Egenrisiko" pd Skade-
lidtes Side i Erstatningssager, (1965) TfR p. 245 ff.
See also P. Lodrup, Luftf%rt oK Anggar, 1966 pw» 187.

A parallell in the United States of America is of inter-
est in this connection. The Federal Tort Claims Act
Sec. 2674 makes the government as liable as private
individuals. Sec. 2680 does however provide an ex-

ception for claims "arising from the performance of

a discretiohary function or duty®. The ATC is not-
considered to be of a "discretionary" ngture. The i\
controllers do oppositely handle operational detailse.
Eastern Airlines v. Union Trust Co., (221 F. 24. 62 -
DC. Cir. 1955), 350 U.S. 911 (1997). established this
interpretation. .
Note 69 op. cit. p. 64l ff,
Note 89 Qg; cit. ; note 88 op. cit. p. 119. Both

i

these refarences do, however, directly relate to the

state of the roads. Eastman, Liability of the Ground
Gontrol Operators for Negligence, (1950) JALC p. 150
advances a theory - "the Volunteer-theory" which has
the reliance aspect as its core. The theory is in the
author’s opinion of little relevance, mainly because

of its evaluation nature (a person who renders services
is liable to the extent that he does not put the per=-
son who is in the dependent positioﬁ in a worse un-
favourable position). Lange Nielsen, Statens og ‘

L4

ko enes .ansy r fe der utfd v bl-~
tandshandl: nt vir et, (1966) Lov.

og rett p. 49, opposes the srgument’s value.
ICAO Doc. 844+ LC 151 19/9/1964 and SchmidteRantsch,

Die 19. Tagung des ICAO - Rechtssusschusses, ZfL p. ﬂ”u
. "
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98.

99.
100.

101.

102.
103.
10k,
105.
106.
107«
108.
109.

110.

‘Note 67 op. cit., '(1968) Nordiske Domme i1 Sjcfarts-
%
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Qdelstingsproposision No. 48 (1965/66), p. 35 (Pro- _ p
position to the Parlf{aments Fitst Chamber). j
Utkast med motiver tﬁfﬂlov om kommunenes og statens
erstatningsansq§§§ 1958, p. 69.(Draft, including

grounds on éovernmental and municipal liability).

¢

anliggende p. 120 ff.

According to § 75 of the Constitution.

The "storting“\;s b& Norway’s ratification of the

Chicago Convention under a duty to grant funds to the

ATC services. An international law responsibility may

in principle arise when the dpty is not respected. But

as Article 28 of the Convention is vaguely formed, the

question must be cohsidered highly theoretical.

Andersen, note 88 op. cit. p. 138, is of the opinion

that an'dxception must be made in excepti'onal cases.

Note 96 op. cit. : o

Rt.(1939%)p. 776. )

P. Lodrup, Luftfart og ansvar, 1966,.p. 204.

Rt.(1916)p. 9.

Rt.(1921yp. 5195 Rt.(1952)p. 1170.

Rt.(1957yp. 1097. )

Rt.(1948)p. 11115 Rt.(1955)p. 290. i

The Danish situation is d&scribed by Jdrgensen, note 77

op. cit, p. 91 and 130. :

See Vinding Kruse, P4 hvilké omrdder bdr nordisk lov-
ivnin ennomfore objektivt ~erstatningsansvar?,

* Forhandlingene ved det 24 Wordlske Juristmdte, bllag

11,

No. 4.
Bakken v. Hesstvedt, AfL Bind 1 p. 289. Internationaliy
the picture is.more complex.. Continental European and’

Scandinavian courts\have no hesitation in admitting
this evidence. The. yhited States Federal Aviation Act
Sec. 701(e) prevents the reports.from being used in the
courts, while the United Kingdom situation is unclear.

See in general J. Simpson, Use of Airceaft Accidegt

estigation Information ¢ Damages,. (1950) !

JALC p- 283 - 2913 P. Samd, mxmma_.r.mumuz
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handdut no. 14 at Institute of Air and Space Law,
r Mc Gill University, the academic year 1970-71.
112. Note 88 op. cit. p. 261,
113. Rt.(1936)p. 345; Rt.(19%40)p. 16 and Rt.(1955)p. L46.
11k, Note 104 op. cit. p. 205. '
115. Lov om otraffelovens Ikrafttraden, May 22nd 1902,

e ( Kapitel 3¢Law on the coming into effect of jthe Criminal
Code)o ‘ L 9
116. Note 97 op. cit. p. 41, "

117. Note 96 op. cit. p. 51. .
118. Ibid. p. 52.
119. Note 96 op. cit, p. 77 - 78. . *
120. Note 88 op. cit} p. 81 ff. g
121. Note 96 op. cit. p. 42 = 43,
122. Note 88 op. cit. p. 80. 4
1%3. The argument was mentioned by thé
"Hommelvik-case", note 89 op. cit.
124%. Note 96 op. cit. p. 33.
125. Note 104 op. cit. p. S%.
) 126. AfL Bind 1 p. 95.
TS 127. Rt.(1958)p. 98k, -
128. The first question has also, in the United States, been
answered in the negative. See particularly Neff v. i
UeSey, 282 F. Supp. 910 (D.D.C. 1968) and Hartz v. U:S.,
387 F. 24 870 (5th. Cir. 1968), 10 Avi 17.606, 11 Avi
17.168, (1967) JALC p. 718. C. Peters, Le respons=-
ibility of Government for Commercial Air Safety, (1968)
JALC p*\379 at p. 486 - 487 discusses the case.
~ 129. Guerreri, note 4t op.cit. p. 10.
130. Note 88 ope.-cite. p. 171,
131. Cf. ro Entreprises v. Americaen Flyers and J,S., 5 Avi
18.238, (1998) USAVR p. 645,
132. Note 86 op. cit. and note 88 op.cit. p. 60.
133. Mafyland v. U,S., 257 F. Supp.. 768 (DID¥CP1966), (1967)
JALC p. 364 ( duty to warn to”prevent aerial - collisions)s
Wenzel v. UsSe, 10 Avi 18.201 (misstatement of the lenght
of the runway){i-‘Lee, et.els V. UsS., 10 AvVi 17,165 (in-
adequate terrain clearance information).
t34. Note 88 op. cit. p. 171. -
135. Note 123 op.cit. s

plaintiff in the
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" 136. White v. TWA and U,S, v. Eastern Airlines, 11 Avi 17.888
(ATC not negligent in vertical separation).
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