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Abstract 

For almcst sixt Y years the Reichstag fire of 27 February 
1933 and the events that followed have been the subjects ot 

historical inqu~ry. The criminal trial against those accused 
of starting the fire was held before the German Supreme Court, 

the Reichsgericht. 

This thesis examines the conduct of the Reichsgerj cht 

during the Reichstagsbrandprozess of September to December 
1933. It shows that the trial was conducted by an independent 

but conservatlve Supreme Court which managed the proceedings 

according to ltS own historical antecedents and precedents. 

The evidence is based on published government documents and 

other primary and secondary sources. 

Abrégé 

L'incendie du Reichstag du 27 février 1933, ainsi que les 
événements qui ont suivi, ont fait l'objet de recherches 

historiques. Le procès contre les personnes accusées d'avoir 

commencés cet incendie fut tenu à la Cour Suprème allemande, 
la Reichsgericht. 

Cette thèse étudie le comportement de la Reichsgericht 

durant le Reichstagsbra~dprozess de septembre à décembre 1933. 

Elle démontre qu'une cour suprème independante mais conserva

trice a dirigé ce procès selon ses propres antécédants histor

iques. La preuve est basée sur des doc~~ents gouvernementaux 

publié et sur des référence primaires et secondaires. 
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GIOBBary 

Because of the numerous German positions, codes, and terms 
used in th~s paper, a German te ëngllsh glossary of the most 
commonly used terms is provided in order to avoid constant 
translation throughout the thesis: 

Amtsgericht ---------------- Local Court 

Amtsgerichtsrat ------------ ordinary judge of an Amtsgericht 

aufrüherische Brandstiftung --- insurrectionary arson 

Beamtenbeleidigung --------- insulting an official 

Bund/::sa.berhandelsgericht --- Suprerne Federal Commercial Court 

Bundesrat ------------------ Reich Federal Council 

Erganzungsrichter ---------- replacement judge 

Fehlurteil ----------------- false judgementi rniscarriage of 
justice 

Gerichtsverfassungsgesetz (GVG) --- Law Relating ta the Con
stitution of Courts; Court Organ
ization Act 

Gesetz - ------------------- statutei enacted law 

Gleichs .... ·fw • .J..tung ------------ coordination; equalization 

Hauptverhandlung ----------- trial (especially a criminal 
trial) 

Hochverrat ----------------- high treason 

Kommunistische Partei Deutschlands --- German Communist Party 

Landgericht ---------------- District or Regional Court 

Landesverrat --------------- treason against the nation 

Oberlandesgericht ---------- Provincial High Court 

Oberreichsanwalt .----------- Federal Public Prosecutor 

Reichsanwaltschaft --------- Reich Public Prosecutors' Office 
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Glossary (continued) 

Reichsgericht (RG) --------- Supreme Court of the German Reich 

Reichsgerichtsrat ---------- ordi:1étry judge of the RG 

Reichsgerichtsprasident ---- President of the RG 

Reichsgesetzblatt (RGB]) --- Reich Law Gazette, volumes of 
laws, decrees, etc. published by 
the German governrnent 

Reichsjustizgesetze -------- laws of the Reich concerning 
justice 

Reichsoberhandelsgericht --- Reich Supreme Commercial Court 

Reichstag - - - - - - - -- .. - - ----- - Parliament 

Reichswehr --------0--------- German Arrny ~n the Weimar era 

Sch6ffengericht ------------ local court with a jury 

Sch6ffenrichter --- .. -------- lay judge 

Senatsprasident ------------ presiding judge of a division of 
the RG 

Sondergericht -------------- Special Court 

Staatsgerichtshof ---------- high court of state; constitu
tional court 

Strafgesetzbuch (StGB) ----- Penal or Criminal Code 

Strafprozessordnung (SPo) -- Code of Criminal Procedure 

Strafsenat ----------------- division of a criminal court 

Urteil --------------------- judgrnent i verdict i final decision 

Volksgerichtshof (VGH) ----- People's Court 

Zivilprozessordnung (ZPo) -- Code of Civil Procedure 

zivilsenat ----------------- division of a civil court 
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Introduction 

On 27 February 1933 the German parliament building, the 

Reichstag, was set on fire. Although the actual damage was 

minimal, the effects of the conflagration were extensive and 

significant for the history of the German nation. The crim~nal 

trial of those accused of starting the f~re, heard before the 

Reichsgeri cht, i5 also of importance when trying to understand 

the early months of the National Socialist regime. 

The Reichstag fire trial and the conduct of the Reichsge

richt within the trial has received relatively little atten-

tian from historians over the last sixt y years. The trial has 

always been overshadowed by the controversy over the orig~ns 

of the fire itself. 

All observèrs and historians seem to agree on two faets 

regarding the fire: Marinus van der Lubbe was invol ved in 

starting the fire; the Kommunistische Partei Deutschlands WdS 

not. But that is aIl historians have been able to agree upon 

regarding this topie. 

From 1933 to the iate 1950s almost no one questloned the 

assertion that the National Socialists were responsible for 

the fire. Hans Bernd Gisevius in To the Bitter End was a prime 

example of this school ot thought. 1 André François-Poncet, the 

1 Hans Bernd Gisevius, To the Bitter End, trans. Richard 
and Clara Winston (Boston: Houghton Mifflln Company, 1947), 
pp.3-36 . 
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French Ambassador to Germany from 1931 to 1938, thought mueh 

the same way. < By the late 19505 this firm conviction was 

beginning ta waver as sorne historians began to question 

"whether Hitler was waiting for the fire as a pretext for 

initiatIng his long-planned action against the Communist 

Party, or whether it came as a welcome surprise to him".l 

Fritz Tobias trlggered the controversy with the publication 

of his seriaI artlcle "Stehen Sie auE, van der Lubbe" ln the 

popular magaZIne, Der Spiegel. Thls article, publIshed in 

eleven parts from 1959 ta 1960, put forth the thesis that van 

d~r Lubbe set the Reichstag on fIre by himself. 4 This thesis 

was immediately and vehemently dttacked by Hans Bernd Gisevius 

in March 1960 in a series wr1tten ln the newspaper Die Zeit. 5 

Since 1960 two schools of thought have developed their 

arguments over responsibility for the fire. 6 On one hand, 

2 André Françols-Poncet, The Fateful Years. Memoirs of a 
French Ambassador ln Berlin, 1931-1938, trans. Jacques Le
Clercq (London: Victor Gollancz Ltd., 1949), p.55. 

l Hermann Mau and Helmut Krausnlck, German History 1933-
45. An Assessment by German Hlstorlans, trans. Andrew and Eva 
Wilson (London: Oswald Wolff, 1971 (reprint of 1959 ed.]), 
p.23. 

4 Fritz Tobias, "Stehen Sle duf, van der Lubbe, " Der 
5piege1, Nr.43 (21.0ktober 1(59) - Nr.2 (6.Januar 1960T 

5 Hans Bernd Gisevius, "Relchstagsbrand im Zerrspiegel. 
Widerlegung eines Reinwaschungsversuches, " Die Zeit, Nr.10-13 
( 4 • - 2 5 . Mâ r z 19 6 0) . 

~ For a more detai1ed dlscusslon of the development of 
this debate see A.J.P. Tôylor, ·Who Burnt the Reichstag? The 
Story of a Legend," History Today, vol.10 (1960): 515-522; 
Robert E. Neil, "Who Burned the Rel.chstag? The Present State 
of an Old Controversy," in A Festschrlft for Frederick B. 
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Tobias and Professor Hans Mommsen have asserted, with SClen-

tific and histor~cal methodologies, that van der Lubbe was the 

lone arsonist. 7 

The other school of thought and research contlnues to argue 

that the Natlonal Socialists were responsible for starting th~ 

fire. ThiS group lS led by Professor Walther HoEer dnd Dr. 

Christoph Graf. It 15 their contention that it was imposslhle 

for van der Lubbe to have started the flre on hlS own. They 

further argue that his accomplices were National Socialists.·' 

The historlcal literature dealing with the origins of the 

fire are useful sources for this study. This lS despite the 

fact that their interest in the Reichstag fire trlal ls large-

ly directed at National Socialist involvement or non-involve-

ment and not at the conduct of the Reichsgericht during the 

trial. Although thlS study does not deal wlth the orig1ns of 

.8.!:ll, eds., DavId H. Plnkey and Theodore Ropp (Durham, N. C . : 
Duke University Press, 1964), pp.181-206; and, more recently, 
Ulrich von Hehl, "DIe Kontro/erse um den Reichstagsbrand," 
Vierteljahrshefte fur Zeltgeschlchte, 36:;2 (1988): 259-280. 

l Toblas further developed hlS Vlews ln Der Reichstags
brand. Legende und WIrkllchkelt (Rastatt/Baden' G. Grote'sche 
Verlagsbuchhandlung KG, 1962). ThIS book was '/~ry controver
sial and was the subJect of legal actIons brought by GlseVIUS 
in the 1960s. Hans Mommsen support:d 'l'oblas ln hlS article 
"Der Reichstagsbrand und selne polltlschen Folgen," Vlertel
jahrshefte für Zeltgeschlchte, 12 (1964): 351-413. 

8 These arguments have been put for'lv'ard ln numerous works 
by Hofer and Graf, especlally ln Der Relchstagsbrand. Elne 
wissenschaftl1che Dokumentatlon, 2 Band (Berlln: Aranl Verlag
GmbH, 1972 [Bd.il und 1978 [Bd.2]). See also t.he artlcles by 
Hofer and Graf, "The Reichstag Flre of 27 February 1933, " Wle
ner Library Bulletin, vo1.28 (1975): 21-30 and "Neue Qllellen 
zum Relchstagsbrand, " Geschlchte ln Wlssenschaft und Unter
richt, 27:2 (1976): 65-88 . 
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the fire, much mater1al was gleaned fram sources searcl.ing for 

the origins o[ the fire.· 

The other method of approaching the topic of the Reichstag 

fl.re trial is that of legal history. As the focus of this 

study is the Reichsgericht and its conduct of the trial this 

work Wlll examine the trial u5ing available primary and secon-

dary SOurr::es. These sources fall Into two basic categories: 

1) those dealing with the history of the Reichsgericht from 

Its inception in 1879 to the early 19305 and 2) those that 

deal with th8 Reichstag fire trial. 

The Reichsgericht has, as yet, not been the subject of a 

complete hlstorical treatment. In this thesis it was necessary 

to reconstruct the overall history of the Court, espe(~ially in 

its treatment of treason, from 1879 ta 1933. Primary sources 

used ta do this include the Reichsgesetzblatt for the years 

from 1871 to 1933, Dr. Adolf Lobe's Fünfzig Jahre Reichsge

rieht am 1. Oktober 1929 (this work comes as close as any ta 

\ It lS my oplnlon that the arguments put forward by 
Tobias and Mommsen are much more plausible than those of 
Hofer and Graf. Part of my research led me lnto the minutes of 
the government's cabinet meetings ln late February and early 
March 1933. These documents show a government which is con
fused, hesltant, and ultlmately opportunistlc. They do not 
show a government WhlCh had any foreknowledge of the events on 
27 February 1933. A strong case has been put forward saying 
that van der Lubbe dld It aione, just as he sa id he had done. 
But, lt 1S also true, as Hans Mommsen wrote, that it IS still 
correct that (ln the Vlew of those who hold the National Soc
lallsts responslble) "even today the burden of proof rests on 
anyone who denies that the NaZIS started the Eire". Hans Momm
sen, "The Polltical Effects oE the Relchstag Flre," ln Henry 
Ashby Turner, Jr. (ed.), Naz'.sm and the Third Reich (New York: 
Franklin Watts, 1972), pp.137-138. 
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being an official history of the Court during its first fifty 

years), as weIl as other collections of documents. 

The closest attempt yet made at an overall history of the 

Court was the publication of Friedrich Karl Kaul's Geschichte 

des Reichsgerichts in 1971. But this work only deals with the 

Court between 1933 and 1945. Ir was published as volume four 

of a series on the history of the Reichsgericht. Tt 5eems that 

the other three volumes, which were meant to caver the years 

before 1933, were never written. Overall, Kaul's book cannat 

be called an impartial treatment of the subject. As the pro

duct of a high-ranking East German jurist the book is filled 

with Communist doctrine and ideological material. On the other 

hand, Kaul also seems ta have been the only historian allowed 

to use material from the Reichsgericht's archives in Potsdam 

(under East German control until 1989) in the last fort y 

years. His book, therefore, is filled with material, quotes, 

and information which, until recently, were beyond the reach 

of Western historians. 

There are many secondary sources, in addi tian to Kaul, 

which were llseful for this study. These include works on 

justice in the Third Reich which, although not focused speci

fically on the Reichsgericht, contain information on the 

Court, law in National Socialist Germany, and the position ot 

the Supreme Court in National Socialist Germany. 

Dr. Alfons Sack, a participant in the trial, stated ~n his 

memoirs: "Der Proze1S ist deutsche Geschichte, der ProzefS ist 

10 



Weltgeschichte."10 Nevertheless, the Reichstag fire trial in 

and of itself has not been the subject of any detailed, his-

torical account. H~stories of law dur~ng the Thlrd Reich are 

numerous, but they also tend to confine the Rej cl1stagsbrand

prozess to a few pages at most. 11 

'l'his light treatment may partly be the long-term effect of 

the perception held by many individuals, then and now, that 

the proceedings were nothing more than a Il show trial Il .12 

According to 'l'he Oxford English Dictionary, a show trial is 

defined as "a judicial tria l attended by great publicity: usu. 

used with specifie reference to a prejudged trial of political 

dissidents by a (~orr.rnunist government·. 1:1 Although the trial 

was given great publicity, it will be shown that it was not a 

prejudged trial. 

Primary sources are of the highest importance in dealing 

wi th the trial. 'l'hose used in this work include Douglas Reed' s 

three memoirs, specifically The Burning of the Reichstag 

10 Dr. Alfons Sack, Der Reichstagsbrand Prozess (Berlin: 
Ullstein Verlag, 1934), p.324. 

11 For a summary of the development of the legal history 
of Nazi Germany see Dennis L. Andei"'?on, "Historians and Law
yers: On v.lrlt~ng the History of Law in the Third Reich, Il 

Research Studies, 50:3/4 (September/December 1982): 119-132. 

12 The tr~al in Leipzig was described as a show trial by 
Neil, p.185; Gisevius, p.28; and Morris Ploscowe, "The Organi
zation for the Enforcement of the Criwinal Law in France, Ger
many and England," Journal of Criminal Law and Criminology, 
vol.27 (1936): p.317. 

1J The Oxford English Dictionary, 2nd ed., Prepared by 
J.A. Simpson and E.S.C. Weiner, Volume XV: Ser-Soosy (Oxford: 
Oxford University Press, 1989), p.356. 
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l (1934) which i5 one of the few day-by-day records of the 

trial. Other works of great importance are Dr. Alfons Sdck's 

Der Reichstagsbrand Prozess (1934) and Arthur Garfield Hays' 

City Lawyer (1942). Other memoirs were also useful at various 

times for sorne of the information they provided. 

Other primary sources include volumes of documents on Na-

tional Socialist Germany including those put together by Jer-

emy Noakes and Geoffrey Pridham, Henry Picker, Norman Baynes, 

Max Domarus, Herbert Michaelis, Ernst Schraepler, and Karl-

Heinz Minuth. 14 Newspaper reports are especially useful in 

recreating and verifying the events of the trial. Those used 

most often in thj s thesis include The Time~1 The New York 

Times., the Manchester Guardlan, and the V61kischer Beobachter. 

The secondary source most often reb.ed upon for information 

on the trial itself was Fritz Tobias' The Reichstag Fire (a 

1964 translation of Der Reichstagsbrand) . 

By using the primary and secondary sources listed above, 

and many more, this thesis wlll show that the Reichstag fire 

trial was conducted by an independent but conservative Reichs-

gericht which managed the proceedlngS according ta its own 

historical antecedents and precedents. 

This will be accomp1ished by an examlnation of the histori-

cal background and lega1 development of the Reichsgericht and 

the German judicial system from 1879 ta 1933; the political 

14 See the bibliography for full details on these works. 
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and legal developments under the fledgling National Socialist 

regime from 30 January to 21 September 1933; the Reichstag 

fire trial itselfi and the effects of, and reaction to, the 

Court's final decision. 

13 



1 

t 

Chapter 1 
The Reicbsgericbt and the German 

Judicial System, 1879-1933 

In the year 1870 the German states did not have ~ central 

supreme court ta deal with civil and criminal cases at the 

highest level. As a result of the Franco-Prussian War and the 

subsequent unification of Germany in 1871 the judicial system 

began to b~ unified and consolidated. 

The first stage in the process was introduced in a decree 

by Kaiser Wilhelm l, the new German emperor, on 15 May 1871 

barely one month after the establishment of the Second Reich. 

The imperial decree stated that the Strafgesetzbuch of the 

former North German Confederation introducp.d on 31 May 1870 

would continue as the criminal code for the new German Reich. 

The North German code would be in force for the entire empire 

from 1 January 1872. l 

Over the next few years a new judicial system was created 

in Germany based on the Reichsjustizgesetze. The system was ta 

consist of the 1871 Strafgesetzbuch as weIl as the Gerichts-

verfassung of 27 January 1877, the Strafprozessordnung of 1 

February 1877, and the Zivilprozessordnung of 30 ... Tanuary 1877. 

1 "Gesetz, betreffend die Redaktion des Strafgesetzbuchs 
für den Norddeutschen Bund aIs Strafgesetzbuch für das Deut
sche Reich. Vom 15. Mai 1871," ReichsgesetzbIatt [hereafter 
referred to as.illill.lJ (Berlin: Rei.chsverlagsamt, 1871), pp .127-
205. See also Dr. Franz Liszt, et. al., Strafgesetzbuch für 
das Deutsche Reich mit Nebengesetzen (Berlin: Walter de 
Gruyter & Co., 1930). 
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( The new judicial organization came into effect on 1 October 

1879. 2 The Gerichtsverfassungsgesetz) outlined the judicial 

structure and dealt wit.h jurisdict.ion, judicial offices, 

technical matt.ers and the d1fferent types of courts in the new 

judicial hierarchy. The four levels of courts included Amtsge-

richte (local courts) and Schoffengerichte (local courts with 

juries), Landgerichte (district courts), Oberlandesgerichte 

(provincial high courts), and the Reichsgericht (the Imperial 

Supreme Court). The Zivilprozessordnung4 and the Strafpro

zessordnungS outlined the rules and procedures the courts 

would use to enforce the Criminal Code of 1871. 

The Reichsgericht was created as the highest Judicial 

indtitution in Germany and sucees sor to the Bundesoberhandels-

gericht. In 1869 the legislature of the North German Confed-

eration passed tw~ federal commercial and exchange laws: the 

Allgemeine Deutsche Wechselordnung and the Allgemeines Han-

delsgesetzbuch. The government was not convinced that the 

2 Gerhard F. Kramer, "The Influence of National Social
ism on the Courts of Justice and the Police, Il in International 
Council for Philosophy ~nd Humanistic Studies (ed.), The Third 
Reich (London: Weidenfeld and Nicolson, 1955), p.597. 

3 "Gerichtsverfassungsgesetz. Vom 27. Januar 1877 l " RGBl, 
1877, pp.41-76. See aiso Dr. R. Sydow (Hg.), Zivilprozessord
nung und Gerichtsverfassungsgesetz. Mit Anmerkungen unter 
besonderer Berücksichtigung der Entscheidungen des Reichsge
richts, Sechzehnte Auflage (Berlin und Leipzig: Walter de 
Gruyter & Co., 1920). 

4 "Zi vilprozessordnung. Vom 30. Januar 1877, Il RGBl, 1877 1 

pp. 83 -243. 

5 Il Strafprozessordnung. Vom 1. Februar 1877, " .Bill2l, 1877, 
pp . 253 - 3 46 . 
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individual states of the Confederation would be able to apply 

these new trade Idws on an uniform bas~s. There was concern 

that "this system of [federal) law would be broken up into 

several systems by the conflicting 1nterpretat1ons given to it 

by state courts" . 6 Therefore, the Bundesoberhandelsgeri cht was 

also created in 1869 and placed in the Saxon city of Leipzig. 

It was hoped that this new institution would help to create, 

interpret, and apply a uniform commercial law for all of the 

states of the Confederation.? Saon after the beginning of the 

Franco-Prussian war, Dr. Pape, the president of the 

Bundesoberhandelsgericht, thought it impe~ative to expand the 

court' s jurisdiction to other non-commercial mat ters for: "dem 

deutschen Vaterlande fOr die Erhaltung und Befestlgung eines 

der kostbarsten nat ionalen GOter, f Cl.r die Entwicklung und 

Ausbildung eines einheitlichen nationalen Rechts.,,1l 

Dr. Pape's dream began to come true on 16 April 1B71 when, 

with the founding of the Second Reich, the Bundesoberhandels-

gericht of the North German Confederation becarne the Reichs

oberhandelsgericht. 9 The southern German states were then 

6 Richard Hudson, "The Judicial System of the German Em
pire," Michigan Law Review, vol.1 (1902): pp.122-123. 

7 Walter Simons, "One Hundred Years of German Law," in 
Law. A Century of progress 1835-1935, ed. Alison Reppy, vol.I 
(New York: New York University Press, 1937), p.93. 

8 Dr. Adolf Lobe (Hg.), FOnfzig Jahre Reichsgericht am 1 
Oktober 1929 (Berlin und Leipzig: Walter de Gruyter, 1929), 
p.4. 

9 Lobe, p.4. 
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( added to the sphere of the ROHG. 10 The introduction of the 

new Strafprozessordnung, zivilprozessorànung and Gerichtsver-

fassungsgesecz ~n 1877 meant that on 1 October 1879 the ROHG 

would be replaced by a Reichsgericht with a vastly extended 

jurisdiction. 11 

The new Reichsgericht was to remain in the city of Leipzig 

where the old Reichsoberhandelsgericht had been located. 12 

Leipzig was the most important centre for international 

commerce in Germany as weIl as the customary site of the 

biggest fair in Europe. 13 Polit~cs also played a part in this 

decision because J'Tlany of the states in the new Reich did not 

want to see the Reichsgericht belng establisheCl in Berlin, 

i.e. Prussia. There was a fear that if this happened it would 

help make Berlin and Prussia even more important in Gerrnany. 

They were concerned that the court might tend to favour 

Pruss ian interests in its decisions. 14 Leipzig was finally 

chosen as the court's location after a lively debate in the 

Reichstag. When the final vote was counted Leipzig was chosen 

10 William L. Burdick, The Bench and Bar of Other Lands 
(New York: Metropolitan Law ~)ok Company, 1939), pp.402-403. 

11 Simons, p .102. 

12 As laid out in OIGeset: über den Sitz des Reichs
gerichts. Vorn 11. April 1877,· RGBI, 1877, p.415. 

13 S' 93 lrnons, p. . 

14 J.J. Cook, "The Judiclal System of Germany," The 
Juridical Review, vol.1 (1889): p.190. 
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over Berlin by only two votes. IS 

The jurisdiction of the Reichsgericht was defined in §§125 

to 141 of the Gerichtsverfassungsgesetz of 1877. lb The 

Court' s areas of jurisdiction, app(nntments, age requ~rements, 

number of divisions and procedures were covered in this docu-

ment. It was the highest appellate court and court of review 

as weIl the only court used "far dle Untersuchung und Ent-

scheidung in erster und letzter Instanz in den Fallen des 

Hochverraths und des Lalldesverraths, insofern diese Verbrechen 

gegen den Kaiser oder das Reich ger~chtet sind".l1 The 

Supreme Court was also the only national court in the country. 

Only the Reicl1sgericht was direct1y subJect to the Kaiser and 

the Reichstag. AlI of the other high courts in the judicial 

system were regional and under the control of local legisla-

tures. Legal documents emanating from all German courts other 

than the Reichsgericht were issued in the name and under the 

authority of the state in which that court resided. Any such 

documents issued by the Reichsgericht were s~gned by or issued 

under the name of the Emperor. 18 As well, the Rei chsgericht 

15 James W. Garner, "The I..Tud~ciary of the German Empire. 
I," Political Science Quarterly, vol.17 (1902): p.S08. 

16 Chapter 9 of the GVG, "Re~chsger~cht, Il RGBI, 1877, 
pp.64-67. 

17 "Reichsgericht, Il RGBl, 1877, p.66, §136, part 1. The 
definitions of Hochverrath and 1andesverrath were Included jn 
the Strafgesetzbuch of 1871 as §§80-93.~, 1871, pp.142-44. 

18 Cook, p. 75. rl.lso in The Statesman' s Year-Book. 
Statistical and Historical Annual of the World for the Year 
~, ed. J. Scott Keltie (London: MacmIllan. 1890), p.528: 
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was the only high court whose jurisdiction covered the entire 

Empire. Its jurisdiction was reichsstaatlich while the other 

high courts were responsible only for landesstaatlich or state 

matters. 19 

When the Reichsgericht opened its doors on 1 October 1879 

it contained five civil and three criminal senates (or panels) 

which included eight Senatspràsidenten and sixt Y Reichsge

richtsrate. 20 The composition of the court was open to change 

under the direction of the government. By 1889 there were six 

civil and four criminal senates. Most of the judges were at 

the height of their careers after many years in the jUdicial 

system of the one of the states of the Reich. Sorne of them 

were chosen direetly from the Bar sinee: (a) j udges of the 

Reichsgericht were direetly appointed by the government, and 

(b) lawyers in Germany had basically the same legal education 

as judges. It was therefore not impossible for a prominent 

public prosecutor or public defender to be appointed as a 

judge in the German system even at the level of Reichsge

richtsrat. 21 The j udges were appointed by the Emperor after 

"with the exception of the Reichsgericht, aIl courts are 
directly subject to the Government of the special State in 
which they exercise jurisdiction, and not to the Imperial 
Govf'rnment" . 

19 Garner, p.50S. 

20 Lobe, p. 21; John P. Dawson, The Oracles of the Law 
(Ann Arbor, Michigan: The U of Michigan Law School, 1968), 
p.446. 

21 Cook, pp.190-191. 
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being nominated by the Bundesrat. 22 Nowhere in the Gerichts-

verfassungsgesetz was there any ment~on of how new pos~tions 

on the bench would be divided up arnong the states of the 

Reich. But lt seems to have been an unwrltten rule that 

appointments were made on a quota basis. An open seat on the 

Supreme Court would be retained by a given stale. For example, 

if a Reichsgericht judge from Saxony retired he would likely 

be replaced by a nominee from the state of Saxony.Ll 

The Re~chsgericht did not hold many trials deallng wi th 

Hochverrat or Landesverrat during the years of the Second 

Reich. The Court produced fifty-two volumes of decisl0ns in 

criminal cases (called Entscheidungen des Reichsgerichts im 

Strafsachen) between 1879 and 1918 dealing with all of the 

criminal cases it had heard. 24 In all of those volumes are to 

be found only one conviction for high treason and sixteen 

convictions for inci tement or preparation of high treason. iL, 

Walter Wagner, in one of the few modern works on criminal 

justice in Imperial Germany, said that this was .. ein BewelS 

fûr das feste Gefuge des Reichs, aber auch dafùr, dass sich 

22 "Reichsgericht," RGB1, 1877, p.65, §127. 

23 R.e.R. Ensor, Courts & Judges in France, Germanv, and 
England (London: Oxford University Press, 1933), pp.62-63. 

24 Walter Wagner, "POlltische Justiz. Prozesse und 
Urteile im wilhelmlnischen Deutschland," Ole politlsche 
Meinung, 6:56 (January 1961): p.60. 

25 Howard Stern, Political Crime and Justice in the 
Weimar Republic (Ph.D. dissertation, Johns Hopkins University, 
1966) 1 P .10. 
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die Opposition in legalem Rahmen hielt". 26 

All of th~s was to change after 9 November 1918. With the 

downfall of the Emplre ln the German revolutlon the road to 

the Weimar Republic was created. The Reichsgericht survived 

the events of 1918-19 basically unscathed. From the very 

beginning it looked as if the positlon and privileges of the 

Reichsgericht and the German judicial system would be respec-

ted. On 16 November 1918 the PrUSSlan governrnent stated that 

it would not infringe upon the independence of the courts. The 

government refused to allow court decisions to be taken before 

workers' and soldiers' councl1s to be confirmed. The largest 

state in Gerrnany continued to respect the decisions of the 

courts. 27 In 1929 former Prâsident of the Reichsgericht, Dr. 

Walter Simons, said: "The [1918-19] revolution did not touch 

the judiciary at aIl. ,,28 

The constitution of the new Weimar Republic came into 

effect on Il August 1919 and it, too, respected the position 

and privileges that the Reichsgericht and other German courts 

had held under the Empire. 29 Judges continued te be indepen-

26 Wagner, p.60. 

27 Stern, p.19. 

28 Walter c. Sirnons, "Relation of the German Judiciary to 
the Executive and Legislative Branches," American Bar Associ
ation Journal, vol.15 (Decernber 1929): p.764. 

29 "Die Verfassung des Deutschen Reichs. Vorn 11. August 
1919, Il RGBl, 1919, pp.1383-1418; Rene Brunet, The New German 
Constitution, trans. Joseph Gollomb (New York: Alfred Knopf, 
1922), pp.297-339. The relevant sections are located in sec
tion7: "DieRechtspflege,"RGBl, 1919, pp.1403-04, §§102-108. 
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dent of direct control by the republican government and were 

only subject to the rule of law as before. The Weimar govern-

ment could not, therefore, direct the Reichsgericht in its 

judicial actions. If it tried to do so the German Supreme 

Court was free to ignore the requests of the superior author-

ity (i.e. the Reich government) within the llmits of the 

law. 3o The judges of the Reichsgericht were appointed for 

life and could not be permanently removed from office except 

for reasons of judicial incompetence or ill health. Even 

though Germany had undergone a large-scale transformation in 

most areas of llfe, for the Supreme Court the judicial system 

barely changed from that of a few years before. ll 

The Weimar judicial system still had the same four levels 

of ordinary courts as before 1919: Amtsgerichte, Landgerichte, 

Oberlandesgerichte, and the Reichsgerlcht. On 22 March 1924 a 

new Gerichtsverfassungsgesetz was passed along with a new 

Strafprozessordnung. 32 The sect Ion deal ing wi th the Supreme 

Court under the republican reglme was largely the same as it 

had been under the Imperial German governrnent. 3J The Supreme 

30 Frederick F. Blachly and MIrIam E. Oatman, 1!!.sL. 
Government and Administration of Gerffidny (Baltimore: The Johns 
Hopkins Press, 1928), p.439. 

31 "Die Rechtspflege, " E.QlU, 1119, pp.1403-04i Blachly, 
pp. 663 - 664 . 

32 "Bekanntmachung der Terte des Gerichtsverfassungs
gesetzes und der Strafprozessordnung. Vom 22. Marz 1924, Il 

RGBl, 1924, Teil l, pp.299-370. 

33 Laid out in Chapter 9 "Rel chsgericht," RGB1, 1924, 
Teil l, pp.314-16, §§123-140. 
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Court still held jurisdiction "für die Untersuchung und Ent

scheidung in ers ter und letzter Instanz in den Fâllen des 

Hochverrats, [und] des Landesverrats Il .34 

The German judiciary and judicial system during the Weimar 

Republic repeatedly came under attack as unequal and biased in 

its treatment of those who carne before the bench as political 

defendants .15 

There seems to be sorne statistical evidence to support the 

claim of inequality before the law during the Weimar Republic. 

Howa.rd Stern has writt~n, citing statistical material gathered 

by E.J. Gumbel, that between 1919 and 1922 there were three 

hundred and seventy-slx politically-motlvated murders in Ger-

mdny. Three hundred and fifty-four of the murders were commit-

ted by right-wing nationalists, only twenty-two by left-wing 

radicals. Of these, only twenty-eight of the rightists (or 

less than elght percent) were convicted while eighteen of the 

leftists (or eighty-two percent) were found guilty by the 

courts. 36 Stern, again citing Gumbel, states that after the 

fall of the short-lived Bavarian Sovlet Republic in 1919 the 

34 "Reichsgericht, Il RGBl, 1924, Teil l, p.315, §134. 

3S See Gotthard Jasper 1 "Justiz und politik in der 
Weimarer Republik, Il Viertelj ahrshefte für Zeitgeschichte, 30: 2 
(1982), pp. 167-205; Stern, Politlcal Crime and Justice in the 
Weimar Repub11c; Heinrlch and Elisabeth Hannover, Politische 
JustlZ 1918-1933 (Frankfurt am Maln: Fischer Bücherei, 1966); 
and Karl D. Bracher, Dle Aui lasung der Weimarer Republik 
(Villingen: Ring-Verlag, 1955) as sorne of the more prominent 
eXdmples. 

10 E.J. Gurnbel, vier Jahre politischer Mord (Berlin, 
1922), pp.73-81 cited in Stern, pp.1-2. 
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judicial system convicted 2,209 leftists for their participa

tion in the failed regime. 37 Four hundred and seven individ-

uals were sentenced to fortress imprisonment, 1,737 to prison 

terms of various lengths, and sixty-five people were sent to 

prison with hard labour.)8 Franz Neumann, who also cites 

Gumbel, states that those rightists implicated in the abortive 

Rapp Putsch of 1920 were treated with much more leniency. 

After much delay, on 21 May 1921 the Reichs]ustizminister 

charged seven hundred and five individuals with high treason 

for their part in the attempted overthrow of the republican 

government. Of those, four hundred and twelve came under the 

general amnesty of 4 August 1920 and therefore could not be 

prosecuted, one hundred and eight had the charges against them 

dropped because of death, ill health, or other reasons, and 

one hundred and seventy-four of those indicted were not tried 

as the charges against them were dropped by the state. Of the 

remaining eleven indictments, only one, that of former Berlin 

Police President von Jagow, ended in an actual sentence when 

he received five years' honourable confinement. 39 Howard 

37 E.J. Gumbel, Verschworer: Beitrage zur Geschichte und 
Soziologie der deutschnationalistischen Geheilnbünde seit 1918 
(Vienna, 1924), pp.119-120 cited ln Stern, p.2. 

38 E.J. Gumbel, Vier Jahre polltlscher Mord, in Franz 
Neumann, Behemoth. The Structure and Practlce of National 
Socialism 1933-44, rev.ed. (New York: Oxford Unlversity Press, 
1944), pp.21-22. 

39 E.J. Gumbel cited in Neumann, pp.21-22 and Charles B. 
Flood, Hitler: The Path to Power (Boston: Houghton Mifflin, 
1989), pp.135-136. 
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Stern, using the records of the prussian Justice Ministry and 

a statement by Frarz Gürtner, argues that with~n a period of 

less than a rnonth in 1923 two upris~ngs took place which, when 

prosecuted, again showed sorne imbalance. After a leftist and 

communist uprising in Hamburg on 23 October 1923 eight hundred 

and ninety-two part~cipants were sentenced. But, after the 

unsuccessful Nazi-·led Beer Hall Putsch in Munich on 9 November 

1923 only seventy-two of those involved were actually sen-

tenced and they were given very mild sentences. 40 

In general, the courts of Weimar Germany were not the best 

and most enthusiastic supporters of the Republic. In the early 

years of the new reglme the first major political court cases 

dealt with the Republic try~ng to put down its left-wing 

enemies. The courts tended to side with the Republic in these 

cases. But, as the 1920s progressed, the political cases 

coming before the courts often involved the republican govern

ment trying to prosecute right-wing nationalists and counter-

revolutionaries. In these cases the courts tended to decide in 

favour of the rightists and not the government. In many cases 

counter-revolution, political murder and libel, allegedly in 

support of the German nation, was seen by the courts as 

patriotic and nationalistic and was treated with much more 

leniency. At times it appeared to the courts that the govern-

40 Bundesarchi v Koblenz, prussian Just ice Mini stry (P-
135), volume 215, pp.48ff and the statement ot Franz Gürtner 
in July 22, 1924, Verhandlungen des bayerischen Landtags, 
1924-1925, Stenographische Berichte, Bd.I, p.274 cited in 
Stern, p.ii~. 
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ment was less patriotic than the right-wing radicals it was 

trying to prosecute. As a result, the courts put the idea of 

the protection of the nation above that of the republic. 41 

It was obvious very early that the democratic government of 

Germany did not have the total support of the judicial system. 

In general, the courts were not willlng to protect the consti-

tution and the regime by evenly applying the law ta all of 

those who intended ta overthrow the Welmar system. 42 This 

meant that if support of the Republic and what was considered 

ta be good for Germany as a nation came into conflict, the 

interests of the democratic government might be ignored. This 

could only help rightist organizations because it was usually 

perceived that they were striving for the good of the German 

nation. 43 The majority of the judiciary was quite willing to 

aSBist the government in prosecuting its leftlst enemies but 

they tended ta ignore and sympathize with the politicai 

criminals from the right-wing. 44 Franz Neumann feit that .. the 

Weimar criminal courts were part and parcel of the anti

democratic camp". 45 Sorne members of the judicial system 

41 A.J. Nicholls, Weimar and the Rise of Hitler (London: 
Macmillan, 1968), pp.47-48. 

42 Kramer, p. 596. 

43 Nicholls, p. 48. 

44 Otto Kirchheimer, Political Justice: The Use of Legal 
Procedure for Political Ends (Princeton: Princeton University 
Press, 1961), pp.213-214. 

45 Neumann, p. 21. 
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leaned far enough to the right that even "if [right-wing radi-

cals were] caught redhanded, the judiciary let the perpetra-

tors off, e~ther completely or with ridiculous sentences, 

granting them pensions to boot, covering up the traces of 

rightist murderers, and white-washing them". 46 In general, 

the courts of the Weimar era tended to rule: with discrimina-

tion between political criminals depending on whether they 

were left- or right-wing; in favour of those representing 

older ideas sllch as nobility, militarism and authoritYi 

against those who held modern ideas such as pacifism, atheism 

and equality; and with contempt and disregard for the Republi-

can government, its institutions and its representatives. 47 

After a decade of this judicial inequality, a critic of Weimar 

justice, Prof. Dr. Kahl, said in 1929: "Der Glaube an das 

Recht, der Respekt vor dem Recht ist vielfach gesunken. ,,48 

In order to understand the type of judicial system which 

Weimar Germany had it is important to try to understand those 

who filled the positions in the courts. The number of paid 

jUdges in Germany ranged from 9,464 to 10,669 between the 

46 Kirchheimer, pp.213-214. 

47 Edgar Ansel Mowrer, Germany Puts the CJ.ock Back 
(London: Bodley Head, 1933), pp.215-216. 

48 Cited in Dieter Kolbe, ~lchsgerichtsprasident Dr. 
~win Bumke. Studien zumNiedergang des Reichsgerichts und der 
deutschen Rechtspflege (Karlsruhe: C.F. Müller Juristischer 
Verlag, 1975), p.79. 
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years 1919 and 1931. 49 In the German judicial system paid and 

trained judges were used in aIl levels of courts. There were 

no German eQu~valents to the ]Ustlce of the peace ln British 

law, very few lay judges were used, and jury courts were rare. 

In 1931 over ten thousand )udges were needed to fill the 

benches of L 737 Amtsgerichte, one hundred and fifty-nine 

Landgeri chte, twenty-seven Oberlandesgerichte and the 

Reichsgericht. SO Compared to the United States or Great 

Britain Germany had a very large number of jurists for its 

population. A large judiciary was common in continental 

European countries but, even when compared to France and 

Italy, their number in Germany was much higher: 

Table I. Judicial Populations in the late 1920S51 

Population Paid Judges People : Judge 

Great Britain 40,000,000 175 228,571 1 
New York state 10,000,000 450 22,222 1 
Italy 42,000,000 4,300 9,767 1 
France 42,000,000 5,400 7,778 1 
Germany 65,000,000 9,933 6,544 1 

Sorne Germans were worried about the possible effects of the 

large number of jurists in the system. Dr. Müller, a contemp-

orary critic of Weimar justice, said in 1929 that lia first 

49 The Statesman's Year-Book, 1921, p.924 and The States
man's Year-Book, 1926, pp.924-925. 

50 The Statesman's Year-Book, 1933, pp.934-935. 

51 Morris Ploscowe, "The Career of Judges and Prosecutors 
in Continental Countries, 11 Yale Law Journal, vo1.44 (1934-35): 
p. 270; The Statesman's Year-Book, 1930, pp.931-932. 
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class jud~ciary which has not alone a few outstanding person

alities but whose entire mernbership consists of men of the 

highest calibre can not be obtained where the number of judges 

required is so great".52 In 1928 another German critic, Dr. 

Schiffer 1 was also concerned about the quality of the nation t s 

jurists, especially those who were low-paid and appointed to 

courts in small communities where they 

are far from the stream of life, excluded from the 
fountains of intellectuai development. They may 
become very easily, without their fauIt, small and 
narrow at a t~me when in the confus~on of opinions, 
struggle of parties, opposition of ideas .. . it i5 
especially necessary that they perform their duties 
with clear Vlews and wide conceptions. 53 

The status and social position of the judiciary during the 

Weimar Republic was not very high as German judges I10Ver 

received the prestige or respect that judges in Britain did. 

This may have partly resulted fI'om the fact that German judges 

were perceived as civil servants and bureaucrats since they 

were appointed by the state. To the average German a jUdge was 

probably viewed as a representative of government authority, 

not as tre protector of the common citizen. The judicial 

branch of the bureaucracy was seen as inierior to other occu-

pations such as the foreign service, military service, or ev en 

the administrative sections of the civil service. As well, the 

52 Dr. Müller, Amt und Stellung des Richters (1929), 
p.11 cited in Ploscowe, p.281. 

53 Dr. Schiffer in an article in Die deutsche Justiz, 
1928, p.ll7 cited in Ploscowe, p.283 (ellipsis in source). 
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salary for judges was only moderate and the possibilities for 

promotion were not very good with so many other jurists in the 

system. If a seat on the Reichsgericht was seen as the high 

point in a judicial career it could be quite a struggle to get 

there past the other nine or ten thousand Jurists. ')4 

In the early years of the Weimar Republic the judges in 

Germany were mostly the same men who had served under the 

Empire. The new regime, in consideration of the concepts of 

judicial independence and the irremovability of judges, had 

transferred the entire Imperl.al judiciary into the new legal 

system. 55 Also, the Weimar government and constitution stated 

that the judges were only subordinate to the written and 

legislative law. They did not have to pay heed to any member 

of the government who attempted to influence the courts 

outside of legislative acts and decrees. The republican 

government hoped that by leaving the judiciary intact and 

independent it would create an unbiased court system l.n 

Germany. After all, German Judges had lite-long tenure, a 

reasonable salary, a good pension system and were independent 

of political control by the democratic government. 56 

But, as a group, the German judiciary did not wholeheart-

edly support the Weimar Republic. Most German judges in the 

54 Jeremy Noakes and Geoffrey Pridham (eds.), Documents 
on Nazism, 1919-1945 (New York: The viking Press, 1975), 
pp.271-72. 

55 Mowrer, p. 213. 

~ Blachly, p.439. 
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early 19205 began their careers under the Imperial German gov

ernment before 1918 and were not apPo1nted by the republican 

regime after ~ts inauguration. Many thought that the 1918 

revolution and its institutions (fromwhich the Wel.mar govern-

ment sprang) were i11egitimate and offensive."'? This anti-

revolutionary sentiment was part of the character of many jUd-

ges who, as monarchists, nationalists, and patriots "detested 

the Weimar Republic from an instinctive distaste of everything 

revolutionaryIl .58 These judges had grown up in a monarchical 

society and therefore saw the republic as illegal, unlawful, 

and the result of high treason against the German Reich. 59 

Monarchists in the judiciary believed that the monarch was 

sovereign. When the 1918 revolution took place the Kaiser's 

rule was broken and, in legal terms, a Rechtsbruch had taken 

place. As the new Weimar constitution was based on popular, 

democratic sovereignty it could not heal the Rechtsbruch in 

the eyes of monarchist judges. From this point on, many judges 

mistrusted the republican government and the parliament, the 

Reichstag, and believed that they, the judges, were now 

responsible for preserving justice in Germany. 60 What made 

~ Nicholls, p.46-47. 

58 The opinicn of German historian Albrecht Wagner in 
Stern, p.3. 

59 Kramer, p. 60l. 

60 Michael L. Hug}les, "Private Equity, Social Inequity: 
German Judges React to Inflation, 1914-24, Il Central European 
History, 16:1 (March 1983): p.80. 
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1 relations between the government and the judiciary even worse 

was the erosion of the ]udges' l~ving standards. 8y many 

accounts they were underp~id to begin with, the~r financial 

situation worsened with the hyper~nflation of 1923, and again 

deteriorated with the Great Depresslon and the government's 

economic measures from 1930 to 1933. 01 

The German judges kept stating that they were non-pollti-

cal. In fact they were about as non-political as the German 

Rei chswehr. 62 Like many other inst 1 tut ions during the Weimar 

era they were not, and could not be, apolitlcal. Finding 

themselves in powerful posltions they could not escape having 

their decisions shaped to sorne extent by their politicai 

views, whether pro- or anti-republlcan, monarchist or demo-

cratic, pro-Ieft, pro-right, or neither. 

Attempts were made to polltlcally direct German judges 

through their judicial associatlons. In the late nineteenth 

century each German st~te had separate judicial associations. 

In 1908 they were aIl combined lnto the Deutscher Richterbund 

(Association of German Judges) ln arder to support and educate 

the thousands of German magist rat es. For example, the Richter-

bund published the Deutsche Rlçhterzeitung (German Judges' 

Times) which included court del:lslons and articles by promi-

61 H.W. Koch, In the Name of the Volk. Political Justice 
in Hitler's Germany (New York: St. Martin's Press, 1989), 
p.10. 

62 Kramer, p. 601. For the German Reichswehr. and its "non
politicdlness" see Francis L. Carsten, The Reichswehr and 
politics, 1918 to 1933 (Oxford, 1966). 
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nent jurists. 6) In January 1922 the Republikanischer Rich

terbund (Association of Republican Judges) was establish~d by 

republican jurists in arder ta try to bring the judiciary and 

the republican system and constitutlon together and "to free 

the courts ... from the tradition of authoritarian thought and 

institutions".64 The Richterbund's manifesta said: "We will 

~erve the just movement for the reform of justice in the new 

statei we will not fail to criticize whenever the application 

of laws or the practices of the administration requires 

it." 6e; The Association, which published the legal periodical 

Die deutsche Justiz (German Justice) 66, won the direct sup-

port of only a small group of jurists in Germany. Many of 

those jurists opposed to the Republikanischer Richterbund saw 

it as an attempt to impose party politics on the judicial 

organization. 67 

German judges, as a whole, were seen to be, and have been 

described since, as anti-democratic, anti-republican, and pro-

right-wing. There were leftist attacks on the judiciary within 

the confines of the parliament at various times in the 1920s. 

63 Trials of War Criminals before the Nuremberg Military 
Tribunals under Control Council Law NO.le. Nuernberg, October 
1946 - April 1949, Vol.III: The Justice Case (Washington, 
D.C.: U.S. Government Printing Office, 1951), p.95. 

64 Cited in Stern, p.267 (ellipsis in source). 

65 Cited in Stern, p.268. 

66 The Justice Case, p.95. 

67 Stern, p. 268. 
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The most prominent was the d~bate or argument between Commu-

ni st Party deputy Dr. Rosenberg and the Reichsjustizminister, 

Oskar Hergt, in the Reichstag on 22 February 1927. cil After 

Rosenberg criticized the judiciary and the practiee of the 

Reichsger~cht ln particular, Hergt defended his judges while, 

as the same time, admitting that they had not yet adapted to 

the republican system: 

Sie wissep- aueh ganz genau dass in der monarchlst
ischen Vergangenhelt - und damaIs war das ganz zu 
Ihren Gunsten - der Richterstand elne starke Stelf
nackigkelt gezeigt hat und - lch wlederhole es -
nicht zu seiner Unehre, sondern 2U selner Ehre. 50 
war es nur zu naturlich, dass 51Ch gerade der Rich
terstand nlcht sa Ieicht Wle vlellelcht andere 
Kreise, die Bieh eher von heute auf morqen auf die 
neue Zeit elngestellt haben, aur aIl das Neue um
stellen konnte. 69 

The majority of historians since the downfail of the Repub-

lie have been critical of the Weimar judieiary for similar 

reasons. 70 In 1933 Edgar Mowrer thought that "the judges 

seemed the most resolute and effective opponents of the 

Republican regime, and in studying their activity under the 

68 Germany. Reichstag, Verhandlungen des Reichstags, Band 
392, 22 February 1927, pp.9162-9163. Sorne other leftist at
tacks on the judicia y were on 24-26 January 1921 (Band 347, 
p.2077ff, 2096ff, 2127ff) and 24 February 1922 (Band 353, 
p.6019ff, 6055ft, 6064). 

69 Verhandlungen des Relchstags, p.9163. 

70 see Bracher, Dle Auflosung, pp.191-198i Eberhard Kolb, 
The Weimar Republic, trans. P.S. Falla (London: Unwin Hyman, 
1988), p.36; and Eliot Barculo Wheaton, Prelude to Calamity. 
The Nazi Revolution 1933-35. With a Background Survey of the 
Weimar Era (Garden City, New York: Doubleday, 1968), p.406 as 
examples. 
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democratic Republ~c the word sabotage lnvoluntarily arises to 

the inquir~ng mind". 7: In 1960, a promlnent German attorney, 

Max Hirschberg, wrote: "It can be deflnitely stated that the 

majority of Judges of the Weimar Republ~c were enemies of the 

state WhlCh pald them. ,,72 The problem with Hirschberg' s 

generalization is that he does not offer statistics or other 

proof to back up his claim and does not give the basis for 

this appraisal. Also, where do the jurists of the Supreme 

Court fit into all of this discuss~on of Weimar judges? 

The Reichsgericht occupied the h~ghest level of the Weimar 

judicia~ system while employing the fewest nurnber of jurists 

of any level. The total nurnber of judges employed by the 

Reichsgericht between 1918 and 1933 \aried between ninety-one 

and one hundred and three. They f.dled the four to six 

criminal and seven to nine civil senates in the court. 73 In 

addition to its other duties the Court still had first and 

final jurisdiction over cases of treason against the German 

Reich. 74 In the Second Reich the Reichsgericht handed down 

only seventeen convictions for treasonable activities. Between 

71 Mowrer, p. 210. 

72 Max Hirschberg, Das Fehlurteil im Straforozess: Zur 
Pathologie der Rechtsprechung (Stuttgart, 1960) cited in 
Stern, p.3. 

73 The Statesman's Year-Book, 1918-1933, various pages. 

74 "Reichsgericht," RGBI, 1924, p. 315, §134. Also see Jo
hannes Mattern, Pri.nciples of the Constitutional Jurisprudence 
of the German National Republic (Baltimore: The Johns Hopkins 
Press, 1928). 
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1922 and 1925 alone, they convicted seven hundred and twenty

six individuals for high treason, treason against the Reich, 

and incitement or preparation of treason. 1'; 

The large number of political trlals held before the 

Reichsgericht durlng the Weimar Republic rneant that the judges 

of the Supreme Court were closely observed, scrutinized and 

criticized. In whatever cases they heard, how they conducted 

the trial or what verdict they finally handed down, the judges 

of the Reichsgericht could always be assured that they would 

be loudly cricicized and condemned by sorne polltlcal group, be 

it the Social Democrats, the Communists, or the National 

Socialists. 76 A typicai example of what the ]udges faced is 

a statement ln the 26 July 1930 edltion of Das Tagebuch when 

the jurists of the Court were described as "die Halbgotter in 

den roten Roben Il .77 

Sorne Reichsgericht judges did their best to counter the 

negative image and bad press they were receiving by proclaim

ing their ailegiance to the Weimar government and constitu

tion. In a speech at the celebrat ion of the sixth annual 

Deutschen Richtertag in Septe·'Ù)er 1926/ Reichsgerichtsrat 

Josef Reichert stated: "wir aIs Richter auch sonst uns bestre

ben, nicht am Buchstaben und der Form zu haften, sondern den 

Geist und Kern einer Sache zu erforschen, 50 haben wir uns 

75 Stern, p .10. 

76 Koch, p.17. 

7'1 Cited in Hannover, p.28. 
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auch bemüht, in den Geist der Verfassung einzudringen", and 

"Die deutschen Richter ehren und achten die verfassung, sie 

hab en auf sie ihren Eid geleistet und ein deutscher Richter 

haIt seinen Eid hoch". 7q There were aiso other Reichsgericht 

judges who supported the republic by writing pro-Weimar 

articles in legal journals. Landgerichtsrat Dr. Nauck in 1926, 

Reichert agaln in 1927, and Reichsgerichtsrat Friedrich Helber 

in 1929 all publlshed supportive works in the periodical 

Deutsche Richterzeitung. 79 Dr. Wal ter Simons, president of 

the Reichsgericht from 1922 to 1929, also defended his judges 

in a speech to the Society of Legal Studies in Munich on 9 

November 1926: 

Bei uns ist das Richtertum der Monarchie als Ganzes 
in den neuen Staat herelngegangen, hereingegangen 
mit vollem Bewusstsein ... an der Spitze der Gerichte 
stellte sich das Reichsgericht in den Dienst der 
Republlk ... , aber mit dem neuen Regime bekam der 
Richter nlcht den neuen Geist. Es ware erstaunlich, 
wenn es anders gewesen ware. Der Geist musste blei
ben. Der al te Richter konnte den Geist au ch da nicht 
wechseln, wo der Wechsel viellelcht viel für sich 
gehabt hatte. Der Richter ist konservativ. 80 

Even the first president of the Republic, Friedrich Ebert, 

18 Cited in Friedrich Karl Kûbler, "Der deutsche Richter 
und das demokratische Gesetz,· ArchlV für die civilistische 
Praxis, Bd.162 (1963): p.1l6. Relchert was a Bavarian jurist 
who had been made a Reichsgerlchtsrat on 1 Apxil 1914 and was 
later appointed a Senatsprasldent ln the Reichsgericht on 15 
January 1926. Lobe, p.347. 

H Kübler, p .116. 

80 Cited in Friedrich Karl Kaul, Geschichte des Reichsge
richts, Band IV: 1933-45 (Berlin: Akademie-Verlag GmbH, 1971), 
p.lO (ellipses in source) . 

37 



praised the Reichsgericht in 1922: "Das Reichsgericht hat in 

bedeutsamen Entscheidungen bewiesen, dass es seiner Aufgabe 

bewusst, ihrer Erfûllung machtig ist." ~1 Also, a teacher of 

criminal law in Berlin, James Goldschmidt, wrote in Deutsche 

Richterzeitung in 1926: "Meines Erachtens hat sich kein Rich-

ter jemals 50 sehr yom Geiste der We~marer Verfassung erfullt 

gezeigt, wie der Richterverein des Reichsgerichts."A2 

Three of the major legal events which are used ta praise or 

conde~1 the Reichsgericht during the Weimar era are the pro-

ceedings involving the Act for the Protection of the Republic 

from 1922 to 1926, the Reichswehr officers' trial of 1930, and 

the conclusion of the libel case involving the late Reichs-

prasident Friedrich Ebert. 

After the murder of the German foreign minister, Walther 

Rathenau, on 24 June 1922 the government passed the "Law for 

the Protection of the Republ~c". 83 Parts of the law were 

rneant to protect rnernbers of the governrnent by creating a 

Staatsgerichtshoi which would deal with cases that violated 

the Law, involved high treason, assassination, or atternpted 

81 Cited in Werner Neusel, Die Spruchta.tigkeit der Straf
senate des Reichsgerichts in politischen Strafsachen in der 
Zeit der Weirnarer Republik (Marburg: Goerich & Weierhaeuser, 
1971), p.1S. 

82 Cited in Neusel, p.13 (ernphasis in source) . 

83 "Gesetz zurn Schutze der Republik. Vorn 21. Juli 1922," 
RGBl, 1922, Teil.I, pp.585-590. The most extensive coverage of 
the topic lS Gotthard Jasper, Der Schutz der Republik. Studien 
zur staatll.chen Sicherung der Demokratie ~n der Weimarer 
Republik (Tübingen: J.C.B. Mohr, 1963). 
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assassination of former or present members of the republican 

government. The Court was made up of three mernbers of the 

Re~chsgericht and six other members. The other six could be 

Schoffenrichter and were, along with the Supreme Court repre

sentatives, chosen by the Reichsprasident. 84 The government 

had created a hand-picked court in arder to protect itself. 

There was concern that the lower courts were pro-right and 

anti-republican and a tribunal of this nature was seen as 

being necessary for the survival of the republican leaders. 

The fact that Peichsgericht jurists were chosen to serve on 

this hench shows sorne trust on the part of the political 

leadership as weIl as respect for the fact that treason cases 

were with1n the traditional jurisdiction of only the Supreme 

Court. The chairman of the new court was a Senatsprasident of 

the Reichsgericht, Dr. Hagens. The court also included two 

other judges of the Supreme Court. Arnold Brecht wrote the Law 

for the Protection of the Republic in cooperation with the 

Ministry of Just ice. He said in his autobiography: "The compo-

sition of the new court [the Staatsgerichtshof] was perfectly 

fair. ,,~s The Court for the Protection of the Republic oper-

ated until 1926 when it was dissolved. 86 

84 "Gesetz zum Schutze der Republik," RGBI, 1922, Teil I, 
pp.587-88, §§12-13; Stern, pp.274-75. 

85 Arnold Brecht, The Political Education of Arnold 
Brecht. An Autobiography 1884-1970 (Princeton: Princeton 
University Press, 1970), p.232. 

Sb "Gesetz zur Abanderung des Gesetzes zum Schutze der 
Republik. Vorn 31. Mêrz 1926," RGBl, 1926, Teil I, p.190. 
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The event most often used to criticize the Reichsgericht 

before the rise of Hitler is the Reichswehr officers' trial 

(Reichswehrprozess) of 1930. 

From 23 September to 4 October 1930 three German army 

officers (named Scheringer, Ludin and Wendt) were tried for 

treason before the IV. Strafsenat of the Reichsgericht. These 

three officers, while based in the town of Ulm, had attempted 

to "nazify" the local army units to the point where they would 

not obey any orders to put down the next Nazi Putsch dttempt. 

The trial i tself, which took a backseat to Hitler' s testimony, 

resulted in the three men receiving sentences of eighteen 

months' fortress imprisonment. The court, in reaching its ver-

dict, confirmed the officers' noble and honourable qualities 

and their good intentions. 87 The court, l.n an unnecessary 

diversion (as far as the case against the defendants was 

concerned), gave Adolf Hitler a chance to testify in order to 

determine whether the NSDAP intended to overthrow the repub-

lican government by violent means. This gave Hitler an oppor-

tunity to spread propaganda about his intentions to gain power 

through legal means and how, when he got there, the traitors 

of the 1918 revolution would be dealt with. ~8 Hitler took the 

stand for two hours ln order to deliver a harangue against the 

Weimar regime and proclaim his intentl.ons. Karl Dietrich 

87 Ingo Müller, Hi.tler' s Just ice: The Courts of the Third 
Reich, trans. Deborah L. Schneider (Cambrl.dge, t-iass.: Harvard 
University Press, 1991), pp.19-21. 

88 Hannover, p. 279. 
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Bracher has argued that the Supreme Court, in allowing this to 

go on, showed its true loyaltles by allowing Hitler to break 

the code of court conduct and, at the same time, violate the 

Republiksschutzgesetz (the Law for the Protection of the 

Republic) without chargir.g him with contempt of court or any 

other crime. 89 

An event which can be used to show the nationalist leanings 

of the German judicial system and the more impartial decisions 

of the Reichsgericht is the libel case involving the late 

Reichsprasident Friedrich Ebert. 

In 1922 a nationalist named Gannser called Ebert a traitor 

while the President was travelling through the city of Munich. 

Ebert took Gannser to court for libel but dropped the case 

when the Munich tribunal ordered Ebert to testify before the 

court. In 1924 Gannser again repeated his charges in a letter 

published in the anti-democratic Mitteldeutsche Presse in 

Magdeburg. This time President Ebert sued the editor of the 

newspaper, Rothardt, for libel. 90 

The trial began on 23 December 1924 before the Sch6ffen

gericht in Magdeburg. 91 In order to prove whether there was 

a defamation of Ebert's character the defense attempted to 

89 Bracher, p .195. 

90 David Riesman, Il Democracy and Defamation: Fair Game and 
Fair Comment I, Il Col urnbia Law Review, 42: 7 (Septernber 1942) : 
p.1094n. 

91 Neusel, p .105. A very detailed work on the 1924 case 
and its background is Karl Brammer, Der Prozess des Reichs
prAsidenten (Berlin: Verlag für Sozia-!.wissenschaft, 1925). 
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prove that the President had committed treason in January of 

1918. At that time Ebert, as a mernber of the SPD, had jOlned 

a radical left-wing strike cOlTUTlittee. The nationalists argued 

that he had done so in order to bring an end ta the war by 

undermining the German war ef fort. Ebert 1 s lawyers argued tha t 

he had joined the committee in order to temper and restrain 

its actions. 92 

The case before the court in Magdeburg went from examin-

ing the question of libel to that of treason. Not only was 

Ebert' 5 reputation at stake but also 11 the legitimacy of the 

new republican establishment itself and, with it, the histor-

'dl role played by its first president during what one might 

call the incubation period of the Republic, the January days 

of 1918".93 The court, which was presided over by two 

nationalists, gave a very contradictory ruling. It ruled that 

by joining the strike cornmittee, and therefore damaging the 

German war ef fort, Ebert was Indeed guilty of treason even 

though he had acted for pat n.ot le reasons. The newspaper' s 

editor, Rothardt, was found Innocent of 11bel but was given a 

three month sentence for uSlng Insulting languagp. against the 

President in the article. 94 

In 1931 the Reichsgericht was able to clear the late 

ReichsprJsident' s name. In a dl fferent case of libel Ebert had 

92 Riesman, p.1093 and Klrchhelmer, pp.78-79. 

93 Kirchheirner, p.77. 

94 Riesman, p.1094 and Kirchheimer, p.83. 
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" once again been accused of treason based on the same grounds 

as the case held in 1924. The I. Strafsenat, in a ruling on 20 

October 1931~c;, was able to clear Ebert of all charges of 

treason. In its dec1sion the Court ruled that Ebert had not 

committed treason and found the defendants guilty of defama-

tion of character of the late President. The court used sec-

tion five, part three of the 1930 Law for the Protection of 

the Republic to find the defendants guilty. This section pro

hibi ted defamation of a late President of the Reich. 96 

By 1933 the judiciary in Germany had played a part in the 

undermining of the Weimar regime. The judicial system did not 

provide a large arnount of support for the republic. In gen-

eral, the German jurists were not ardent supporters of the 

democratic governrnent. As weIl, the courts tended to favour 

the right-wing enemies of the state over those of the left-

wing. But, it can also be said that the Reichsgericht seemed 

to be more supporti ve of the Weimar government. The court, 

although by no means perfect, tended ta be more objective and 

impartial in the cases it heard. 

On 30 January 1933 Hitler and the Nazis came into power. 

Life would never be the same for Germany, the Reichsgericht 

and its judges included. 

95 Neusel, p.106. 

96 Riesman, p.1094n. The ~eichsgericht' s decision was 
recorded in Entscheidungen des Reichsgerichts in Strafsachen, 
Bd. 65, p.421ff. The 1930 Law for the Protection of the 
Republic was the "Gesetz zum Schutze der Republik. Vom 25. 
Mârz 1930," RGBI, 1930, Teil l, pp. 91-93. 
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Chapter 2 

The pre-trial Period from 
30 January to 20 September 1933 

On the 27th of February 1933 the German Reichstag, or par

liame'1t building, was set on fire. The actual physical damage 

done to the building was modest compared to the political and 

social tempest it released. 

Only the Session Chamber and the glass dome or cupola were 

destroyed by the blaze. When the glass dome cracked during the 

fire it acted as a chimney drawing the flames upward and pre-

venting them from spreading outside the chamber. As a result 

the rest of the Reichstag was spared. 1 The architectural 1055 

sustained does not seem ta have upset very many people. The 

Reichstag was widely considered to be unappealing and as Fritz 

Tobias wrote: "The ugliness of the Reich~tag must have cush-

ioned the blow of its destructlon quite considerably."~ Even 

Kaiser Wilhelm II once sa id that the cupola in the centre of 

the building was "the height of bad taste".) 

With the fire in the Reichstag, Adolf Hitler and the 

National Socialists began to consolidate their hold on power 

1 Fritz Tobias, The Reichstag Fire, trans. Arnold J. 
Pomerans (New York: G.P. Putnam's Sons, 1964), p.75. 

2 Tobias, The Reichstag Fire, p.74. 

3 Cited in Abbe E. Wetterle, Behind the Scenes in the 
Reichstag. Sixteen Years of Parliamentary Life in Germany, 
trans. George,Lees (New York: George H. Doran Company, 1918), 
pp.29-30. 
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in Gerrnany. Hans Gisevius said in his rnemoirs that: "While the 

fire consumed the desolate home of the 1918 Republic, it also 

illurnined the beginning of a new order of things. ,,4 

The persecution dnd oppression unleashed by the National 

Socialists against their political opponents, especially the 

Cornmunists and the Social Democrats 1 was swift and severe. The 

Nazis seem to have believed that the fire was a Fanal, a sig-

nal, meant to trigger a nationwide Cornrnunist uprising. Hitler, 

after being brought to the smouldering Reichstag, demanded 

that aIl Corrununist mernbers of the Reichstag, Landtag, and 

other prominent Communists officiaIs be arrested and that aIl 

Communist newspapers be closed down. 5 During the cabinet 

meeting on February 28 Reichsminister Gering stated that he 

had issued orders to close down the Communist and Social 

Democratie newspaper presses in Prussia and to arrest any 

Communist politieians and officiaIs that couid be found. 6 In 

addition to the crackdown on the Kommunistische Partei 

Deutschlands the governrnent introduced new laws and decrees 

which helped to fasten their hold on power within Germany. 

The first of these was the "Deeree of the Reich President 

for the Protection of People and State" of February 28. Sorne 

• Gisevius, p.S. 

5 Tobias, The Reichstag Fire, p.86. 

~ Karl-Heinz Minuth (Hg.), Akten der Reichskanzlei: Re
gierung Hitler 1933-1938, Teil 1: 1933/34, Band 1: 30. Januar 
bis 31. August 1933 (Boppard am Rhein: Harald Boldt Verlag, 
1983), p.130. 
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felt that the decree had already been written before the night 

of the fire. Albert C. Grzesinski, former police president of 

Berlin, was convinced that the decree "had been obviously pre-

pared beforehand". 7 The decree was not, in a strict sense, 

original. Although the development of the decree of February 

28 is obscure it can be stated that it did not exist in its 

final form before the Eire. The 1933 decree was actually the 

descendant of a Weimar Schubladen-Verordnung (a decree kept ln 

reserve to deal with a specifie situation). The Natlonal Soc-

ialist proclamation can be seen as a signlficantly altered 

version of the prussian Emergency Deeree of 20 July 1932. 8 

This decree, also known as tLe Rei chstag Fire Decree, 

suspended almost aIL civil liberties of the German population 

including personal liberty, freedom of speech, freedom of the 

press, and the riohts of assembly and associat ion. It also 

stated that citizens' homes could be searched and their pro-

pert y confiseated by the authorlties without a search 

warrant. 9 With thlS Law in place, Hitler was able to throw his 

political enemies in jail and prison camps in the name of 

protecting the German people from Cornrnunist insurgents. This 

Gleichschaltungof political power by the National Socialists 

continued after the March 5 election. In the elections the 

7 Albert C. Grzesinski, Inside Germany, trans. Alexander 
S. Lipschitz (New York: E.P. Dutton & Co., 1939), p.215. 

8 Mommsen, pp .120 and 128. 

9 IIVerordnung des Reichsprasidenten zum Schutz von volk 
und Staat. Vom 28.Februar 1933," RBGI, 1933, Teil l, p.83. 
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Nazis once again recei ved the most seats in the Reichstag 

although they still did not hold a majority by themselves. 

This led to the introduction of the "Gesetz zur Behebung der 

Not von Volk und Reich" or Enabling Law of 24 March 1933 which 

allowed the government to rule Germany without the consent or 

support of the parliament. 10 

The Enabling Law allowcd the executive of the governrnent, 

i . e. Hitler, to issue decrees and laws which could deviate 

frorn the Weimar constitution. The governrnent did not need the 

approval (through a passing vote) of the Reichstag in order to 

issue new legislat ion. 11 By pass ing this law, the Reichstag 

of the German Reich signed its own death warrant. In effect, 

the new law made the parliament useless and gave complete 

control of the governrnent to the executive and to the 

Reichsprasident. 

AS the fire burned, an arson~st, a young Dutchman narned 

Marinus van der Lubbe, was caught and arrested by the Berlin 

police. Over the next few weeks H1tler, von Hindenburg and the 

governrnent deliberated over what to do about the situation. 

Understandably, the domest lC and foreign press were closely 

watching events in Germany in ear ly March. Close attention was 

paid to the burning of the Rel chstag and the government' S 

crackdown on its polit~cal opponents. On 2 March Hitler said 

10 "Gesetz zur Behebung der Not von Volk und Reich. Vorn 
24. Mêirz 1933," RGBl, 1933, Tell I, p.141. 

11 "Geset z zur Behebung der Not von Volk und Reich. Vorn 
24. Mêirz 1933," RGBI, 1933, Te~l l, p.141. 
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in that day' s cabinet meeting that the agitation in the inter-

national press would never have taken place if van der Lubbe 

had have been hanged immediately after being captured. t2 

Another cabinet meeting on March 7 again deal t with the 

Reichstag fire. The Reichsminister des Innern, Dr. Frick. felt 

that van der Lubbe should be puni shed immediately by hanging 

him on the K6nigsplatz. He knew that the maximum legal penalty 

for arson was only a prison sentence but felt that this par-

ticular crime should carry a death sentence. This would mean 

a violation of the legal maxim nulla poena sine lege13 wh~ch 

was in force in the German legal system. The Reichskanzler, 

Hi tler, agreed with his Minister of the Interior and felt that 

it was absolutely necessary to hang van der Lubbe at once. 

Because of nulla poena sine lege, van der Lubbe and any 

accomplices of his that might be found were exempt from the 

death penalty laid down under the clauses of the Reichstdq 

Fi re Decree. In the decree arson and high treason were now 

criminal acts punishable by death but only if committed after 

February 28. 14 

12 Minuth, p .147 . 

13 Nulla poena sine lege (roughly meaning "no punishment 
without law") is defined by Jeremy Noakes and Geoffrey pridham 
as: "'rhe principle that no one should be tried for an act 
which was not a crime at the time he committed it or be given 
a punishment which was not stipulated for the act at the time 
he committed it." Noakes a.ld Pridham, p.267. For a detailed 
look at nulla poena sine lege see Jerome Hall, "Nulla poena 
sine lege," The Yale Law Journal, 47:2 (December 1937), 
pp.165-193. 

14 Minuth, pp .163 -164 . 
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( Later in the same meeting Staatssekretàr Dr. Schlegelberger 

of the Ministry of Justice1S
, agreed that the law might have 

to be changed under these circumstances. He announced that a 

preliminary investigation had begun against van der Lubbe 

charging him with hlgh treason and arson. He asked Hitler to 

give the Reichsjustizminister~l.l1ll time to study the doctrine of 

nulla poena sine lege in this case .16 If van der Lubbe was 

indicted on charges of arson and high treason it meant that 

the trial would fall under the jurisdiction of the Reichsge

richt which had first and last rights to judge cases of Hoch-

verrat. Reichskommisar für das preuEische Finanzministeriurn 

Dr. Popitz was not sure that the Reichsgericht would recognize 

a retroactive decree from the government setting aside normal 

legal maxims in order to allow van der Lubbe to be given a 

death sentence. Hitler stated that he would discuss this issue 

with Reichsgeri chtsprasi den t Dr. Erwin Bumke in the near 

future. The next step Hitler intended to take was ta discuss 

the entire mat. ter with President von Hindenburg .17 

Over two weeks later Hitler still felt the same about the 

best way to deal with van der Lubbe and his accomplices. In 

his speech to the Reichstag assembly on March 23 he said: 

15 Dr. Schlegelberger was standing in for Dr. Gürtner 1 the 
Reich Minister of Justice, who was ill. 

16 Documents on German Foreign Policy 1918-1945, Series 
C, Volume l (London: Her Majesty's Stationary Office, 1949), 
p.118. 

17 Documents on German Foreign Policy, p.118. 
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The burning of the Reichstag, one unsuccessful 
attempt within a large-scale operat~on, ~s only a 
taste of what Europe would have te expect frem a 
triumph of th~s demonical doctrine. When d certain 
press, part~cularly outslde Germany, today attempts, 
true te the pol~t~cal Ile advanced to a ~rlnclple by 
Communism, to Ilnk Germany's natlonal uprlslng ta 
this disgraceful act, thlS can only serve te 
strengthen my resolve te leave no stone unturned in 
arder te avenge thlS crlme as quickly as posslble 
by having the guilty arson~st and hlS dccompllces 
publ icly executed! 18 

The next day Staatssekretar Dr. Meissner informed Hitler 

that President von Hindenburg would not 5ign any order allow-

ing van der Lubbe ta be summarily executed because, as he 

later said: "public executions ore not in keeping with German 

sentiments or wi th German history." 19 

Von Hindenburg, as President of the Reich, was still a man 

of great power and prestige in Germany. The National Social-

ists did not hang van der Lubbe or his alleged accomplices. In 

1941 Hitler was still angry that he had been unable to hang 

the arsonist immediately. 20 

On the 29 March 1933 the government passed the law which 

lB Max Domarus (Ed.), Hitler Speeches and Proclamations 
1932-1945, Volume I, The Years 1932 ta 1934, Trans. Mary Fran 
Gilbert (Wauconda, Ill.: Blachazy-Carduccl Publlshers, 1990), 
p.277. By March 23 aIl five future aefendants were ln police 
cU5tady: Ernst Torgler surrendered hlffisel f ta pol ice on Febru
ary 27 and was placed under arrest and the three Bulgarians, 
Dimitroff, Popoff, and Taneff, were arrested on March 9. Doug
las Reed, The Burnlng of the Re~chstag, (London: Vlctor Gol
lancz, 1934), pp.25-26. 

19 Cited in Tobias, The Reichstag Flre, p.71. 

20 Henry Picker, Hitlers Tlschgesprache im Führerhaupt
quartier (Stuttgart: Seewald Verlag, 1977), p.279. 
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( Hi t 1er and Frick had been demanding. It removed the legal 

maxim of nulla poena sine lege from the Reichstag fire case. 

Under article flve of the Reichstag Fire Decree of 28 February 

certain crimes were, from that point on, punishable by death. 

These crlmes included high treason and arson. With the new 

law, known as the "Lex van der Lubbe" , the death penalty also 

applied to similar criminal acts cornmitted between 31 January 

and 28 February 1933. If the new law was uphe1d by the Reichs-

gericht, then van der Lubbe and his accomplices, if convicted, 

could be sentenced ta death. 21 

By the end of March the preparations for a trial ta be held 

against van der Lubbe and the four Communists was well under-

way. It was tao late to quickly and quietly execute the 

accused. It has been argued, by Martin Broszat in particular, 

that the events during March dealing with the background to 

the trial were another example of a compromise reached between 

the new governrnent and an established institution in German 

society. The government came to an agreement with the leaders 

of the justice system just as they had, or would, with the 

existing bureaucracy and the armed forces. Because the Mini-

stry of Justice resisted any change ta nulla poena sine lege 

Hitler was forced to let the investigation and trial of van 

der Lubbe and the Communists take place. In return "Lex van 

der Lubbe" was passed without any protest on the part of 

21 "Gesetz über Verhangung und Vollzug der Todestrafe. Vom 
29. Mêirz 1933," RGBI, 1933, Teil I, p.151. 
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" judicial authorities. As Broszat said: HA principle of law had 

been waived but the authority of the judicature had been 

successfully defended." 22 

By Iate spring sorne Nazis were even warming up ta the idea 

of an anti-Communist trial. A 1 etter written by Oberregier-

ungsrat Thomsen on 18 May 1933 stated: "Der Prozess gegen den 

Brandstifter wurde zudem in aller Deutlichkeit beweisen, dass 

es sich um eine grossangelegte kommunistische Verschwërung mit 

den Ziel der Machtergrei fung gehandel t habe." n There was 

little doubt that a publicly-held criminal trial with a lot of 

domestic and foreign press coverage might help the fledgling 

National Socialist regime. A judlcial decision condemning the 

secret Communist conspiracy agalnst the government would help 

ta give Hitler the excuse he needed for the oppression of his 

political enemies within Germany. 24 

In the German legal system of the period there were three 

stages in the process of a crlmlnal case: the police investi-

gation, the preliminary judicial lnvestigation, and, if there 

were sufficient grounds for an lndlctment, the trial itself. 

The first investigation into the Reichstag fire was under-

taken by the police. It was the task of the police ta collect 

22 Martin Broszat, The Hltler State. The Foundation and 
Development of the InternaI Structure of the Third Relch, 
trans. John W. Hiden (London: Longman Group, 1981), pp. 328 -30. 

23 Minuth, p. 463. 

24 Gerald Dickler, Man on Trlai. History-Maklng Trials 
from Socrates ta Oppenheimer (New York: Dell Publlshing, 
1962), p.210. 
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aIl information relating to the crime, take statements from 

prisoners and witnesses, offer rewards for information, make 

arrests, and check the history of the accused, including their 

past political and social connectlons. The police investiga-

tion in Germany was handled by Detective-Inspector Dr. Walter 

Zirpins. His investlgation resulted in a report submitted on 

3 March. The report contained, among other material, two major 

concluSlons: Marinus van der Lubbe burned the Reichstag on his 

own, and, he did it under the direct orders of the German 

Cornmunist Party. 25 

In addition to the police investi'Jation in Germany, Detec-

tive-Inspector Helmut Heisig was sent to Holland hy his super

visor, Rudolf Diels (the first chief of the Gestapo) 1 to 

investigate van der Lubbe's background. Heisig interviewed 

friends and associates of the arsonist and came to the conclu-

sion that van der Lubbe was indeed a Dutch Cornmunist. The 

German detective also felt that van der Lubbe started the fire 

in the Reichstag on his own. 26 

The police report was disappointing for the National Soc-

ialist government because the police felt that van der Lubbe 

acted alone and not with Con~unist conspirators. But, the 

police were also of the opinl.on that van der Lubbe was a 

Cornmunist acting under Communist orders. This was enough 

2S Tobias, The Reichstag Fire, pp.59-63; Reed, pp.30-31; 
R. John Pritchard, .The Reichstag Fire. Ashes of Democracy, 
(New York: Ballantine Books, 1972), pp.86-87. 

2b Tobias, The Reichstag Fire, pp.64-67. 
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reason for van der Lubbe to be held over for trial as the 

investigation went into its second stage, the preliminary 

judicial inquiry. 

As the case dealt with high treason the preliminary inves-

tigation was handled by a judge attached to the Reichsgericht. 

This investigation examined the pol ice reports, reexamlned the 

evidence, witnesses, and the prisoners. The judge's conclu-

sions were then forwarded ta the Reichsanwaltschatt ta see if 

there was sufficient cause for a trial to be held. 21 

The examining magistrate attached ta the Reichsgericht at 

the time was Landgerichtsdirektor Dr. Braune. During the 2 

March cabinet meeting bath GOring and Hitler objected to his 

being assigned ta the case. They did not trust his mental cap-

ability or his political beliefs in this case. They rernembered 

that he was the judge who put the three officers on trial for 

high treason in the 1930 Reichswehr officers' trial. <1\ 

Pressure was put on Dr. Schlegelberger to f ind a j udge .... ·\10 was 

more politically acceptable to the government. A Landger~cht 

judge, Paul Vogt, was chasen ta replace Dr. Braune. 29 

On 28 Septem.ber 1933 the Swiss newspaper, Neue Zürcher 

Zeitung, described Judge Vogt by saying that: "His bearing i5 

that of a typical Prussian reserve officer. His legal know-

27 Reed, p. 30 . 

28 Documents on German Foreign Policy 1 pp. 94-95 i Prit
chard, p. 87. 

29 Tobias, The Reichstag Fire, p.179. 
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( ledge and loyalty are beyond question. ,,30 Even Hans Bernd 

Gisevius felt that Vogt was capable and could not have been 

coordinated by the National Socialists 50 soon after the 

assumption of power. 31 From early March to 1 June 1933 his 

~nvestigation of the case filled ~wenty-four volumes with the 

testimony of over five hundred witnesses. He was convinced 

from early on that van der Lubbe was a Cornmunist and had been 

in contact with both German and foreign Cornmunists. In the end 

he recommended that the five accused men be held over for 

trial before the Reichsgericht.:2 Vogt' s recommendation and 

reports were given to the Public Prosecutors' Office. The 

accused were then indicted on charges of high treason and 

arson in a legal document two hundrect and thirty-five pages 

long.)) The indictment was never published during the entire 

course of the trial. What was known was that the accused were 

being charged with insurrectionary arson and crimes against 

public security.34 

The Reichstag Fire trial was scheduled to take place before 

the IV. Strafsenat of the Reichsgericht. On 24 December 1932 

the Presidium of the Supreme Court set down its jurisdictional 

JO Cited in Tobias, The Reichstag Fire, p.179. 

31 Gisevius, p. 27. 

32 Pritchard, pp.86-88 and Tobias, The Reichstag Fire, 
p.195. 

3J Tobias, The Reichstag Fire, p.203. 

34 Reed, p. 33. 
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boundaries for individual panels within the court. The IV. 

Strafsenat was respons~ble for all cases of èllgh treason, 

treason against the nation, and espionage which had case names 

beginning with the letters A ta L. \0 The three defendants in 

the 1930 Reichswehr officers' trial had been tr~ed before this 

senate. The only judge who had served on this senate ~n 1930 

and also served on it in 1933 was Judge Coenders. J6 Douglas 

Reed, who represented The Times at the trial, said that it was 

"one of the most emlnent seats of that German Justice which 

even in the turmoil of a patriotic revolution clalmed ta main

tain its austere aloofness from political conslderations". 11 

AIl five judges ln the IV. Strafsenat had been in the Judi

cial system since the imperidl reglme. The preslding )udge was 

Senatsprasident Dr. Wilhelm Bünger. During the trial he con

ducted the proceedings. In the German system the presiding 

judge held the most responslbility because he alone was al

lowed to question the accused, examine aIl of the witnesses, 

and keep control in the court. 38 Bunger had a long and suc

cessful legal and politic~: career: 

35 Kaul, pp.34-35. 

36 Tobias, The Reichstag Fire, p.20S. 

37 Reed, p. 34 . 

38 Reed, p.42. 
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Justice wilhelm BüngerJ9 

1870 (8 Oct.) 
1893 
1897 
1902-1913 
1913-1914 
1914-1917 
1919 
sinee 1920 
1924-1927 
1927 
1929 
1929-1930 
1931-1934 
1934-1936 
1937 ( 21 Ma r . ) 

born ln Elsterwerda, Prussia 
Referendar 
Gerichtsassessor 
Staatsanwalt in Frankfurt am Main 
Kammergerichtsrat in Berlin 
Captain in 351. Infantry Regiment 
Reichsanwal t 
eleeted member of the Saxon Landtag 
Saxon Justice Mlnlster 
received Dr.jur.h.e. 
Saxon Popular Education Mlnister 
Saxon Prime Mlnister 
Senatsprasident of IV. Strafsenat 
Senatsprasj dent of V. Strafsenat 
passed away 

As a politician Bûnger was a member of the DVP, the German 

Peoples' Party, and had a reputation of being liberal at home 

dnd abroad except when it came to dealing with Communists. 

Münzenberg's second Brown Book said that Bünger dealt with 

C'ommunists "with exceptional severlty". 40 He had come out of 

politics as a politically liberal slxty-one year old and was 

named President of the IV. Strafsenat on 2 July 1931. 41 His 

appointment to the Peichsgericht was authorized by Reichs

prasi den t von Hindenburg. 42 The fact that he stepped into 

39 Kaul, pp.87 and 326-327; Leo Just (Hg.), Handbuch der 
Deutschen Geschichte, Banè 6: Gesamtregister (Essen: Akadem
ische Verlagsgesellschaft Athendlon, 1985), p.63i Lobe, p.403i 
Herrmann A.L. Degener (Hg.), Degeners Wer ist's?, X. Ausgabe 
(Berlin: Verlag Herrrnann Degener. 1335), p.224i The New York 
Times (22 March 1937) 1 p.23. 

40 World Committee for the '}let lffiS of German Fascism, The 
Reichstag Fire Trial. The Second Brown Book of the HitTër 
Terror (New York: Howard Fertlg, 1~69 [1934]), pp.76-77. 

41 Kaul, p.87. 

42 The Justice Case, p.35. 
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.. such a high-ranking position after being out of the jud~cial 

system for sorne time makes ~t seem that th~s was a polit~cal 

appointment mueh to the d~spleasure of many Re~chsger~chtsrdte 

who were in a more d~rect line for the positlon. 41 In August 

1933 the German government wanted everyone at home and abroad 

to know that Dr. Bunger was not a Nazl stooge. The second 

Brown Book printed instructions it allegedly intercepted from 

Dr. Goebbels stating that the objectivity of the IV. Straf-

senat was to be emphasized. It also sa id that it was lOto be 

stressed that Dr. Büng~r was a member of the German Peoples' 

Party until its dissolution and is thus not a National-

Socialist".44 

During the Reichstag fire trial the President of the Court 

was by far tne most vocal and most lmportant member of the 

court. In the German legal system the other judges on the 

panel, although important in reaching judgement in a case, 

were less important in the general directlon of a trlal it-

self. Even in the Elnal verdlct of a trlal individual judges 

did not express their own oplnions and feel ings about the 

case. A group document was read out as a verdict. If there was 

minority decision on the panel its members did not give the 

reasons for their dlssent from the maJority.4~ 

43 Fritz Tobias, Der Reichstagsbrand. Legende und Wirk
lichkeit, (Rastatt/Baden: G. Grote'sche Verlagsbuchhandlung 
KG, 1962), p.347. 

44 World Committee, The Reichstag Flre Trlal, p.77. 

4~ Cook, p.76. 
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The other four judges on the panel included Hermann Coen-

ders, a prussian magistrate apPolnted to the position of 

Reichsger~chtsrat in 1925 4
.,; Walter Fr61ich, an ex-member of 

the German Peoples' Party and German National Peoples' Party 

and a recent appolntee to the Court as a Reichsgerichtsrat 

(June 1932) 47; Emil Lersch, a Hilfsrichter to the Reichs-

gericht ln 1932 and appointee to the Reichsgerichtsrat posi

tion on 1 November 1933 48
; and Landgerichtsdirektor Gerhard 

Rusch, a Hilfsrichter to the Court since 1932. 49 Dr. Full was 

named Erganzungsrichter for the upcoming trial. 50 

As the trlal approached, what many people in Germany and 

abroad must have been asking is would the IV. Strafsenat of 

the Reichsgericht be independent and obj ecti ve during this 

trial? Had the judiciary been completely consolidated by the 

government by September of 1933? 

The new government proceeded with the Gleichschaltung of 

the German civil service, including the judiciary, after 

assuming power in January. From 1931 the Nazis had intended to 

4b Kaul, p.264; Lobe, p.386. Coenders retired from the 
Reichsger~cht ln 1934. 

47 Kaul, p. 269. Fr61ich was eventua11y awarded three Nazi 
service medals. 

48 Kau1, p.279. Lerscr- \lent on to join the NSDAP in 1937 
and received two Nazi service orders. 

4q Kaul, p.288. Rusch was appointed Reichsgerichtsrat on 
1 December, 1934. He died ln 1936. 

50 Petr Sto]anoff, Der Reichstagsbrand. Die Prozesse in 
London und Leipzig (Wien: Europa Verlag, 1966), p.207. 
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reform the judiciary for its own purposes. On 16 March 1931 

the Bund Nationalsozialistischer Deutscher Juristen (BNSDJ or 

Association for National Socialist Jurlsts) reported in Die 

Volkszeitu...llil: "One day, we wlll forget the independence of the 

judges whl.ch has no significance l.n itself. 1I~1 In 1933 this 

forecast began to come true. 

Under the Weimar constitution judges were independent of 

the government and were appointed for life. If the new regirne 

wanted to gain complete political control over Germany it 

would have to get around judicial independence and l.rremova-

bility. The judicial system had ta be brought under Hitler's 

control as part of a more general Gleichschal tung. ~~ 

Coordinating the ]udiciary would be no small task. In 1933 

there were over ten thousand judges in the system. S3 Not many 

jurists (judges and lawyers) were members of the National 

Socialist Party. In January 1933 only 30 of the approxlmately 

seven thousand judges in prussia were members of the NSDAP. 

The BNSDJ, founded by Hans Frank in 1928, only had JO rnembers 

in 1929 (judges and lawyers), 233 members in 1930, 1,347 mem

bers in 1932, and 1,614 members in April 1933. 54 Obviously 

Si cited in The Justice Case, p.96. 

S2 Noakes and Pridham, p. 272. 

S3 The Statesman's Year-Book, 1934, p.946. There were 
10,069 judges in the Amtsgerichte, Landgerichte, and Ober
landesgerlchte and 102 judges in the Reichsger~cht. 

54 Karl D. Bracher, Wolfgang Sauer und Gerhard Schulz, Die 
nationalsozialistische Machtergrelfung. Studlen zur Er
richtung des totalit.aren Herrschaftssystems ln Deutschland 
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most of the legal profession did not hold specifie Nazi 

beliefs. If anything, German jurists were authoritarian, not 

totalitarian. s<; Politl.cally most of the judges seemed to be 

nationalists and tended to agree with the National Socialists 

as opposed to the Communists or Social Democrats. 56 

The new government could not expect, therefore, to receive 

wholehearted support from the judiciary. Although well affect-

ed towards the government the judiciary was also self-inter-

ested. It wanted to protect its right to govern and educate 

itself and its members through appropriate recruitment and by 

training its own future replacements. 57 The j udicial struct-

ure in Germany did not simply give up without a struggle. The 

coordination of the judiciary took a number of years to com-

plete if for no other reason than the fact that a legal system 

with a long and stable hlstOry could not be transformed over-

night. It has even been argued that the legdl system, because 

of its sense of justice, offered at least passive resistance 

to the takeover of Germany by the Nazi system. 58 

1933/34, Zweite Auflage (Keln: Westdeutscher Verlag, 1960), 
p.518i Wheaton, p.406. 

55 Richard Grunberger 1 The 12 -Year Reich. A Social His
tory of Nazi Germany 1933-1945 (New York: Ballantine Books, 
1971), p.l28. 

Sb Tobias, The Reichstag Fire, p.269. 

57 Kirchheimer, p. 3 00. 

58 Fabian von Schlabrendorf f, The Secret War Against Hit
~, trans. Hilda Simon (New York: Pitman Publishing, 1965), 
p.60. 
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The first major infringement the government made into the 

judicial court system was the creation of the Sondergerichte 

on 21 March 1933. These Specl.al Courts were to be set up 

within the region of every Oberlandesger~cl1t and were to deal 

with the crimes listed in the Reichstag Fire Decree of Febru-

ary 28 and the new decree against vocal attacks on the 

National Socialist regime which was also issued on March 21. 

These courts were not allowed to deal with crimes that tell 

within the jurisdiction of the Reichsgericht. But they were 

allowed to try cases against defendants who were charged with 

numerous cr imes as long as at least one of the crimes was 

within the competence of the Special Court. Crimes that did 

fall within the range of the new court included disobeying 

government orders, sabotage, rloting, or act s agal.nst the 

common good. A case could be called before a Sondergeri cht 

within one to three days, wlthout a preliml.nary judiclal 

investigation being conducted. The t rl.al itsel f took place 

before a panel of three regional Judges whose had the right to 

refuse any evidence if they felt lt would not assist ln clear

ing up the case. The final verdlct could not be appealed. '.'1 

The Sondergerichte were a dlrect creation of the Nazi regime. 

The decree itself was signed by the Chancellor, Hitler, and by 

Vice Chancellor Franz von Papen dct lng Il Für den Reichs,minister 

59 "Verordnung der Reichsreglerung über die Bildung von 
Sondergerichten. Vom 21. Mârz 1933," .Rillll., 1933, Teil I, 
pp . 13 6 -13 8 . 
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der Justiz". 60 The amount of judicial input into this decree 

can be called into question. It was obvious that the new law 

was intended to speed up trials of enemies of the state. It 

was clear from the procedure for the Reichstag Fire trial that 

allowing these crimes to be prosecuted through the ordinary 

legal system was slow and cumbersome and allowed the govern-

ment to come under flre from the internati0nal press. Quick 

trials with no appeals would make the task of oppressing the 

government's enemies both faster and less painful. 

With the establishment of the Special Courts Hitler made 

it known to the nation what he expected of the judiciary. In 

his speech before the Reichstag on 23 March 1933, when the 

Enabling Law was about to be passed, he said: 

Our legal institutions must above all work to pre
serve the Volksgemeinschaft. The irremovability of 
the judges on the one hand must ensure a flexibility 
in their judgements for the welfare of society on 
the other. Not the individual but the Volk as a 
whole must be the focal point of legislative ef
forts. In future, high treason and betrayal of the 
Volk (Landes- and Volksverratl will be ruthlessly 
eradicated. The foundations on WhlCh the judiciary 
is based can be none other than the foundations on 
which the nation is based. Thus may the judiciary 
always take lnto consideration the difficult burden 
of decision carried by those who bear the responsi
bility for shaplng the Ilfe of the nation under the 
harsh dictates of reality. 61 

bO "Verordnung der Reichsregierung über die Bildung von 
Sondergerichten. Vom 21 Mêrz 1933", RGBl, 1933, Teil l, p.138. 

hl Domarus, p. 280. The translat lon in Norman H. Baynes 
(ed.), The Speeches of Adolf Hltler, April 1922 - August 1939, 
Volume l (London: Oxford University Press, 1942), p.523 is 
basically the same. 
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,"'< Sorne jurists within the legal community agreed with Hit-

1er. The prussian .Justizm~nister, Hans Kerrl, sa~d on 27 March 

1933: Il It is obvious that the judicial system of a nation 

which is fighting for its existence cannat be lnspired by a 

lifeless objectivity."b2 A German lawyer by the name of Dr. 

Heinrich Lange also thought that the legal system should rid 

itself of liberal ideas. In a speech on 9 May 1933 he said: 

The coup d'état of this year is the real revolution: 
it not only changed the leadershlp of the state, but 
it established in the place of liberalism a new 
state sent~ment. This bases itself upon the ideas of 
dut y and common weal. The indivldual is signlficant 
not for himself but for his rJbir.ion in the common
wealth. 63 

The largest threat to the judiciary before the Reichstag 

Fire trial was found in the governrnent's attempts to consoli-

date their hold on the German civil service. Since jurists 

were part of the bureaucracy they were affected as well. 

On 7 April 1933 the government issued the Il Law for the 

Restoration of the Professional Civil Service". ',4 This law, 

commonly known as the BBG (short for Berufsbeamtentumsgesetz) , 

originated in a March 24 cabinet meeting when Wllhelm Frick, 

the Reichsminister des Innern, demanded that the German CiVll 

62 cited in Konrad Heiden, A History of National Social
~, trans. from the German (London: Methuen, 1934), p.319. 

63 ci ted in F. C. Auld, Il Law Reforrn ln Gerrnany," The Can
adian Bar Rev~ew, 12 (1934): pp.28-29. 

64 "Gesetz zur Wiederherstellung des Berufsbearntentums. 
Vorn 7. April 1933", RGB1, 1933, Te~l l, pp.175-177. 

64 
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service be "reformed". 65 

The BBG was basically an attempt by the new government to 

regulate the personnel of the civil service. The law stated 

that unqualified officiaIs within the civil service would 

fired without any kind of pension. Civil servants who could 

not guarantee unconditional loyalty to the National Socialist 

state because of their previous political conduct were to be 

dismissed with a reduced pension. In other words, officiaIs 

wi thout formaI qual i ficat ions, non-Aryans, and politically 

suspect civil servants were to be purged from the civil serv-

ice. In addition, the government was also allowed to ignore 

tenure provisions by transferring officiaIs to other posts 

(the civil servant in question could request retirement in-

stead) or by eliminating a position 1n the interests of adrnin-

istrative simplification. 66 

Those who, because of their previous political activity, 

could not be trusted in a position of power could be retired 

or transferred if they could not prove that they would work 

for the National Socialist government wholeheartedly. This 

meant that most of the judges hired since 1918 were in danger 

of losing their positions if they could not display loyalty to 

65 Hans Mommsen, Beamtentum im Dritten Reich. Mit ausge
wAhlten Ouellen zur nationalsozialistischen Beamtenpolitik 
(Stuttgart: Deutsche Verlags-Anstalt GmbH, 1966), p.40. 

66 "Gesetz zur Wiederherstellung des Berufsbeamtentums. 
Vom 7. April 1933," RGBl, 1933, Teil l, pp.175-177; Jane Cap
Ian, Government Without Administratlon. State and Civil Serv
ice in weimar and Naz~ Germany (Oxford: Oxford University 
Press, 1988), pp.141-143. 
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the new regime. 67 In addition civil servants who were non-

Aryan could have their tenure and positions terminated as they 

were seen as untrustworlhy by the Nazis.,,8 

Because they were civil servants and bureaucrats it was 

possible that the German judiciary could be organized, coordi-

nated and controlled by the National Socialist government. 

Their sense of loyalty ta the state meant that there was not 

much that they could do, or wou1d do, about the government's 

actions.~ ThiS new decree meant that judicial irremova-

bility had disappeared. Judges could now be ret~red or demoted 

if they were not seen as being politically reliable. Also the 

concept of judicial independence had been undermined. If a 

judge could be fired by the government for being politically 

incorrect then a judge was requireè ) keep in line wlth what 

the leaders were preaching in order to keep hLS positlon. 10 

The immediate effects of this decree on the Reichsgericht 

were minimal. The nurnber of judges who were of Jewish origin 

or were unacceptable politically was at that time fairly 

small. 71 In early 1933 there were seven Jewlsh magistrates 

(one Senate President and six Rate) out of one hundred and two 

67 William Ebenstein, The Nazi State (New York: Farrar & 
Rinehart, 1943), p.82. 

68 Ploscowe, "The Career of Judges," p.285. 

69 Kenneth C .H. Willig, "The Bar in the Third Reich, \1 

American Journal of Legal History, 20 (1976): 1. 

70 Noakes and pridham, p.272. 

71 Neumann, p.454. 
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( judges in the entire Reichsgericht. 72 The most prominent was 

Dr. Alfons David, the president of the VIII. Zivilsenat. 7J 

After the decree was passed Dr. David protested ta the 

government and declared his loyalty to Germany. He even wrote 

to Hitler personally to plead his case but was put under 

enough pressure that he retired on 1 August 1933. 74 The only 

Supreme Court judge dismissed in April 1933 because of his 

political history was Hermann Grossmann, a Social Democrat, 

who would not swear loyalty to the National Socialists. 7s 

On the sarne day the governrnenc issued a law "Concerning 

Admission to the Practice of Law". This law was rneant to help 

the governrnent control who entered the legal profession in the 

future. lt restricted the independence of the bar and helped 

to further "aryanize" the judic~ary. 76 The decree stated that 

present non-Aryan members of the legal profession could be 

retired and that in the future non-Aryans would not be aIIowed 

to enter the legal system. The law also prohibi ted Communists, 

72 Lothar Gruchmann, JUStlZ lm Dritten Reich 1933-1940. 
Anpassung und Unterwerfung ln der Ara Gürtner (München: R. 
Oldenbourg Verlag, 1988), p.165. 

7J Dr. Alfons David was born ln 1866 in Prussia. He became 
a Reichsgerichtsrat in 1918 and a Senatspras~dent in 1929. 
Lobe, p. 348. 

74 Kaul, pp.53-54. 

7S Kaul, pp.54-55. 

76 Karl Dietrich Bracher 1 The German Dictatorship. The 
Origins, Structure, and Effects of Natlonal Socialism, trans. 
Jean Steinberg (New York: praeger Pub., 1970), pp.213-214. 
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or former Communists, from working in or enterlng the legal 

profession. 77 

On April 22 a new government office was created ~n order to 

further consolidate the judiciary. Dr. Hans Frank, the lawyer 

of the NSDAP, was named "ReichskolTlllllssar für die Gleichschal-

tung der Justiz in den Landern und fur dle Erneuerung der 

Rechtsordnung" (the Reich Commissloner Eor the Consol1dat ion 

of Justice in the States and for the Restoration of the System 

of Law) .78 In add';'tion, over the next few years Dr. Frank's 

positions within the legal systemmultiplied until he was also 

President of the Academy of German Law, a Re.ichsleiter of the 

National Socia list Party, the founder of the Inst itute of 

German Law, and President of the International Chamber of the 

Law. 79 FrolTl now on, German law and the legal system would be 

under the watchful eyes of the government as the coordinating 

of the judiciary continued. 

The reactlon of the judiciary, and the judges of the 

Reichsgericht in particular, to the Gleichschaltung of the 

77 "Gesetz über die Zulassung zur Rechtsdnwaltschaft. Vern 
7. April 1933," RGBl, 1933, Teil I, p.188. 

78 Herbert Michaells und Ernst Schraepler (Hg.), Ursachen 
und Folgen: Vom deutschen Zusammenbruch 1918 und 1945 blS zur 
staatlichen Neuordnung Deutschlands ln der Gegenwart, Band 9: 
Das dritte Reich: Ole Zertrummerung r:ies Partelenstaates und 
die Grundlegung der Dlktatur (Berlln: Dokumenten-Verlag Dr. 
Herbert Wendler & Co., 1964), p.327. 

79 Eugene Davldson, The Trlal of the Germans. An Account 
of the Twenty-Two Defendants Before the Internatlonal Mllltary 
Tribunal at Nuremberg, (New York: The Macmlllan Company, 
1966), p.429. 
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.. legal system ln Germar!y wast at first t tentatlve but suppor-

tive toward the new government. The responses seem to show a 

mix of mild excitement, fear of the future, and an angry 

reaction to comments made about the reliabillty and strength 

of the German judiclary. In the first issue of the Deutsche 

Richterzej tung (the German .Judicial Journal) for 1933 the 

Chairman of the German Federatlon of Judges, Karl Linz, stated 

in his outlook for 1933 that "aIl signs point ta new attacks 

and new struggles ta maintain the rule of law and an indepen-

dent legal system".~ He wrote in another article ~ritten in 

the sarne lssue that he aiso feared that the new regime might 

attempt to alt.er the lrremovabl.llty and independence of the 

courts but said, ln a hopeful tone: "German judges place their 

full confidence in the new government. ,,81 On 19 March 1933 

the Presiding Commit tee of the Union of German Judges issued 

a resolutlon to the government which said that: "The German 

Judge was from time lmmemorial conscious of his responsibility 

and inspired by national feellngs. He has invariably delivered 

judgement in accordance wlth the law and the dictates of his 

conscience. That must continue! ,,82 Dr. Schlegelberger of the 

Reich Ministry of Justice said on 21 March, in response ta 

80 Karl Linz, "Zurn neuen Jahre, " Deutsche Richterzeitung 
[hereafter referred ta as .Q.Bl, 25 (1933): p.l cited in Müller, 
p. 36. 

III Karl Linz, "Zeitspiegel," DR, 25 (1933): pp.121-122 
cited ln Müller, pp.36-37. 

82 Cited in Heiden, p.320. 
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attacks made on the judiciary that: "It was self-evident that 

the judicature would give the utmost support to any govern

ment, but part~cularly the present government of nat lonal 

recovery, in any efforts aimlng to protect the state against 

high treason and treason and such simi lar tasks." ql 

The Supreme Court responded te the Hi tler' s March 23 speech 

to the Reichstag. On 31 March a statement from the Reichsge-

richt read: 

The Supreme Court deslres to express Its gratltude 
to the Reich Chancellor for havlng recognized in the 
Government's declaration of March 23, 1933, that the 
irremcvabllity of the ,Judges i5 the bas15 of the 
legal system. Only the conSClousneS5 of hlS indepen
dence glves to a Judge that 1nner freedcm whlch he 
needs ln the exerClse of hlS rngh of fice. In the 
enJoyment of such freedom, and subJect only ta the 
Law, the true task of the Judge 15 ta dSSlst ln hlS 
judgements to malntaln the eXlstence of the natlon. 114 

The statement was elther a qUiet attempt by the Reichsgericht 

to get the government to let them judge the way they were 

doing (and therefore not to conselidate them), or, it was a 

complete misreading of what Hitler had actually said on 23 

March. 

With the passing of the April 7 Ci vil Service Act the 

response of the judlciary to government actions swiftly began 

te change. On April 7, Karl Linz met with the Reichkanzler and 

later said that Hitler had agreed to maintain the independence 

83 Cited in Broszat, p.343, note 4. 

84 Cited in Heiden, p.320. 
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of the judic~ary W~ th only sorne minor changes. Linz concluded: 

"We may therefore rest assured that the regulations contained 

in lhe law on the civ~l service wlll be dropped again as soon 

as possible. ,,~', 

The resolve of the legal profession to hold out against 

coord~natl0n by the government seems to have slowly disap-

peared after the issuance of the C~vil E'ervice Act. After 

April 7 it was very dlfficult for the judiciary to try to 

remain completely independent when their security and tenure 

had been removed by the new decree. A t roublemakl.ng ) udge 

could now be removed from of f lce by the government. Throughout 

April and May ]udiclal organizations across GerMany began to 

coordinate themsel ves lnstead of wai ting for the qovernment to 

do it for thern. On 21 April 1933 the Assoc~ation of Prussian 

Judges and Public Prosecutors sent out an appeal lOto enter the 

front lUle of Adolf Hi t 1er' s ranks and j oin the Federation of 

National Soclalist Jurlsts, for unconditional solidarity is a 

necessity for the success of our struggle" . 86 On 29 April the 

Oldenburg Judges' Association voted to disband itself; on 10 

May the members of the Reichsgericht Judges' Association 

resigned to allow for coordlnation; and on 21 May the Saxon 

Associatl.on of Judges and Public Prosecutors placed itself 

under the leaden:;h~p of Hi tler. 87 At the end of May the 

85 Linz in DR, 2:) (1933): p.156 cited in Müller, p.37. 

Sb QB., 25 (1933): p.156 cited in Müller, p.37. 

87 M, 25 (l933): pp.189-190 cited in Müller, pp.37-38. 
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leaders of the national judicial organizations sent a telegram 

to Dr. Frank entering the entire legal profession into the 

Associatlon of Natlonal Sociallst Jurlsts, the BNSDJ, and 

accepting the leadershIp of Hi t 1er. 4~ 

As the summer passed the Re~chsger~cht began to be pres

sured from two di f ferent sources regardlng the upcoming trial. 

The pressure from the government lnvol ved the coordinat Ion of 

the judiclary and the veiled threats dlrected at the judges of 

the Supreme Court if they did not conform to the new system. 

The judges of the IV. Strafsenat must have known that Hitler 

and the government expected them ta conduct the trlal in a 

manner which kept the best interests of the Natlondl Socialist 

government and Germany in mind. This pressure, at least before 

the trial, was conclliatory and covert in nature. There were 

no open threats made to the Court before the trIal began. 

On the other hand, the pressure from outside Germany before 

the trial was openly crltical of the German court. Most of 

this criticism came from the Communlst press of Europe, speci

fically from Willi Münzenberg. the Chief of the Communist 

"Agitprop" (Agitation and Propaganda Department) ln Paris. ij<i 

It was his department WhlCh brought forward two dl f ferent 

means of pressurlng the Germdn gu'/ernment and Supreme Court: 

the Brown Books and the L,ondon Counter-'J'rlal. 

The Brown Books were written as "documentary" accounts of 

88,Q,R, 25 (1933): p.187 clted ln Müller, p.38. 

89 Tobias, The Reichstag Flre, pp.75-76 . 
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( the terror wh~ch the Nazi government brought to Gerrnany. As 

well, they said that van der Lubbe and h~s alleged accornpl~ces 

were innocent as the NaZ1S themselves were responslble for the 

burning of the Re~chstag. They were published by the "World 

Comrnittee for the Relief of the V~ctims of German Fascism" 

which Arthur Koestler later sa id was nothing more than the 

Comintern' s propaganda headquarters in Paris. 90 The two books 

were published ln 1933 (before the trial) and 1934 (after the 

trial was completed) as The Brown Book of the Hit- 1er Terror 

and the Burn~ng of the Reichstag (1933) and The Reichstag Fl.re 

Trial. The Second Brown Book of the H~tler Terror (1934). 

Although the proof (that the Nazis were gUllty of the flre) 

provided by these books was marginal at best they were 

influential in the world press and ln publl.c opinion. 

The London Counter-Trlal was another of Münzenberg 1 s ideas. 

He thought he could convlct the German government of compll-

city in the fire through the use of a "Commission of Inquiry 

into the Burning of the Reichstag" which would be directed by 

an Il International Committee of Jurists and Technical Experts" . 

The eight jurists from around the world which served on the 

Comml.ssion were all liberal-minded lawyers. None were Commu

nists and all were respectable. 91 The purpose and task of the 

90 Arr.hur Koestler, The Invisible Writing. The Second 
Volume of an Autobiography: 1932 -1940 , (London: Hut.chison & 
Co., 1969 [reprint of 1954 ed.]), p.242. 

-}! Tobias, The Reichstag Fire 1 p .120. The eight lawyers 
were: Dr. Betsy Bakker-Nort (Holland), Maitre Gaston Bergery 
(France), Mr. Georg Brant1.ng (Sweden), Mr. Arthur Garfield 
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Commission was to hold a pseudo-trlal, what Arthur Hays later 

called a "pretrial of a trial, involvlng German justlce dnd 

the Nazi party. While it was clear that the Judgement of dny 

such commission would have no legal standlng, yet there was no 

doubt that i t would have considerable eE fect upon publlC 

opinion Il .32 

The Counter-Trial began deliberations on 14 September 1933 

and heard a wide range of evidence, from the real to the 

unbelievable. On the 20th of September, the day before the 

trial in Leipzig was to open, the Commission publlshed ltS 

preliminary concluslons. The Corrunlsslon found that van der 

Lubbe was not a Communist; that there was no connection be-

tween the burning of the Reichstag and the Corrununist Party; 

that van der Lubbe had accompllcesi and that the only group to 

gain from the Eire and its aftermath was the NaZl party. Il 

The conclusions drawn by the Corrunission were based more on 

political theories than on facto Nonetheless they were effec-

tive in forming publlC opinion against the German government 

and Legal system. World opinion in thlS trial was important 

especially since four of the five defenddnts were not German. 

The Reichsgericht was going to have to attempt to refute the 

Hays (USA), Mr. Vald Hvidt (Denmark), Maltre de Moro-Giafferi 
(France), Mr. D.N. Pritt, K.C. (England), and Maitre pierre 
Vermeylen (Belglum). Tobias, The Relchstag Flre, p.120. 

92 Arthur Garfield Hays, Clty Lawyer (New York: Simon and 
Schuster, 1942), p.343. 

93 Manchester Guardian (21 September 1933), page 9. 
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Brown Book and undermine the verdict of the Counter-Trial if 

it was going to keep an untarnished reputation outside of 

Germany. H 

On the eve of the trial the Reichsgericht was in a position 

in which it had ta live up the expectations of the German 

governrnent and people, its own legal traditions, and to the 

critical pressure from outside of Germany. 

94 Frederick L. Schuman, The Nazi Dictatorship. A Study 
in Social pathology and the politics of Fascism (New York: 
Alfred A. Knopf, 1935), pp.331-332. 
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Cl1apter 3 

The Reichstag Pire Trial 
21 September to 16 December 1933 

A contemporary observer stated on 23 September 1933 that 

the Reichstag fire trial in Leipzig was "a political trial in 

every sense of the word".l Th~s is at least partly true as the 

case against Torgler and the three Bulgarian defendants was 

brought about by the new government's fears of Communism in 

Germany. For the Nat ianal Sociall.st leadership the Reichs - tag 

fire was an event of minor importance. What was lmportant was 

lhe Communi st insurgence which they bel ~eved .1 t foreshad-

owed. This, for the government, was the essence of the trial. 

They hoped to demonstrate the connection between van der 

Lubbe's burning of the Reichstag and the Communist conspiracy 

against the new reg~me. 

The indictment made no secret of th '.S fact. The fi ve 

defendants were charged with insurrectionary arson and high 

treason against the state based on the government' s content~on 

that the fire was meant as a signal for a Communist uprislng 

against the National Socialist regime.< 

The Natlonal Socialists hoped that the trial would prove 

that the Communists had started the fire. The Communists, on 

l Dr. Leopold Franz, "The Reichstag Fire Inquiry, H Week
end Review, 23 September 1933, p.289. 

- The Times (22 September 1933), page 12. 
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the other hand, were convinced that the National Socialists 

were the culpr1ts and tried by aIl means to prove that it was 

a government consp1racy. The trlal shaped up as a battle 

between the two groups, Commun1sts and National Socialists, te 

prove the other guilty of starting the fire. 

The judges of the IV. Strafsenat, before whom the case was 

brought, were positloned in between the two antagonists, and 

therefore exposed to pressure from both of them. Dr. Hans 

Frank, Reichsjustizkommissar, was optimistic. He issued a 

staternent on September 21, the day the trial began, entitled: 

"Der Glaube an das Recht. Reichs]ustizkommissar Dr. Frank vor 

den Auslandsberlctterstattern über den Lelpziger ProzeB". In 

the article Dr. Frank proclalmed hlS falth that the German 

legal system would show itself equal to the upcoming trial.) 

On 21 Septernber 1933 the tr1al began with a lot of er.thu-

siasm. Sir Eric Phipps, British Ambassador ta Germany, wrote 

that the German press gave entlre columns to the proceed-

ings. 4 The IV. Strafsenat of the Relchsgericht consisted of 

Senatsprasident Dr. Bùnger, Relchsgerlchtsrate Coenders, Dr. 

Lersch, Dr. Fr6lich, and Landger l chtsdlrektor Rusch. The state 

prosecutors were Oberreichsanwal t Dr. Werner and Landgerichts-

3 Vôlkischer Beobachter (22 September 1933), Mùnchener 
Ausgabe, p.2. 

4 ~ocuments on Britlsh Forelgn PollCy 1919-1939, eds. E. 
L. Woodward and Rohan Butler, Second Series, Volume VI: 1933-
l2l! (London: Her Majesty's Statlonary Office, 1957), p.952. 
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direktor Dr. Parrisius. 5 Counsels for the de fendants were Dr. 

Alfons Sack (for Torgler), Dr. Teichert (for Taneff, Popoff, 

and Dimitroff), and Dr. Seuffert (for van der Lubbe).1> An 

ironie part of this situation was the fact that the defense 

attorney of the Cornmunist Reichstag Deputy, Ernst Torgler, was 

Dr. Alfons Sack, an adherent of National Soclalist beliefs.' 

Dr. Sack first gained notoriety before the IV. Strafsenat in 

1930 when, with Hans Funk, he defenaed the three army of f icers 

in the Reichswehr trial. B 

On September 21 the five judges of the panel entered the 

courtroom in Leipzig. Be[ore taklng their seats the judges 

gave the Hltler salute to the audience. It was reported that 

a judge who had failed to give the salute in an earlier case 

had been arrested in open court as a result.'~ The most 

important criminal trial of the Nazi regime to date had begun. 

The domest ic and internat ional press covered the trial in 

large nun~ers. Eighty-two foreign and fort y-one German jour-

nalists were present at the opening events .1 1
) Twelve of the 

5 "Anklageschrift in der Strafsache gegen van der Lubbe 
und Genossen (15 J 86.33)", p.2 reproduced in Kaul, p.342. 

6 Sack, pp.212, 248, 274. 

7 Tobias, The Reichstag Fire, p.199. 

8 Schlabrendorff, p.154. Dr. Sack died in an air raid in 
Berlin in 1945. 

9 The Times (22 September 1933), page 12; Reed, p.41. 

10 Vôlkischer Beobachter (22 September 1933), Münchener 
Ausgabe, p.2; The Times (21 September 1933), p.9i Stojanoff, 
p. 208. 
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German journalists were considered reliable Nazi members of 

the press. 11 Hans Bernd Gisevius later commented on a pos-

sible reason for the large numbers of foreign correspondents 

present. He cynically commented that since everyone thought 

"that a )udicial murder was about to take place, the world 

press was, so to speak, eager to attend to try the case on its 

own hook". 12 

Senatsprasident Bünger opened the trial with a long speech 

meant for foreign and domestic ears: 

The enormous repercussions of the event which ('.:m
stitutes the background of this trial have had the 
consequEmce of elevating the subject-matter of 
these proceedings to the rank of un~versal inter
est. It has formed the object of passionate dis
cussion and speculation ln the press of the whole 
world. Attempts have been made to anticipate the 
results of these proceedings. It does not, however, 
follow that thlS Court is enterlng upon its task 
with preconce~ved views or with its mind already 
made up. So far that has never been the custom 
either in Germany or abroad. Nor has prejudgment 
of the lssues of a tr~al in the press been usual. 

The struggle between these various conflicting 
theories has not affected the Court before which 
these issues come to be tried. The Court will pass 
sentence solely upon the results of :he proceedings 
within lts cognlzance. For the purpose of this 
Court's decision only facts which are revealed in 
the course of the proceedings before it can have 
weight. Not only is this trial open ta the public 
of aIl lands w~thout restrictlon but the prisoners 
are represented by counsel w~thout let, hlndrance 
or condition. It has been said that no foreign law
yer has been permitted to appear for the defence. 
In thlS connection it must be observed that the law 
only permits sur::h a course in exceptional circum-

11 Willi Frlschauer, The Rise and Fall of Hermann Goer
ing (Boston: Houghton Mifflin Company, 1951), p.93. 

12" 8 Glsevlus, p.2 . 
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stances. In the present case, the Court ln the free 
exercise of its unfettered dlscretion has not seen 
fit to perm1t the admiss10n of forelgn lawyers. Not 
only has the Court seen no occaSlon for thelr ad
mission but lt holds the Vlew that such applicdtlons 
as were made for thlS purpose were not dlrected to 
serve exclusively the lntErests of the prlsoners, 
but were chlefly lntended to Last doubt on the ln
dependence of German j ust ice. 1\ 

The speech made it quite clear that the judges realized 

that not only the German government but aiso the Reichsgericht 

was on trial in the eyes of the world. 14 Dr. Bünger was asked 

by a reporter how he would conduct the proceedings. He 

answered: "According to the German penal code and the rules of 

German criminal court procedure. [ ... ] l am astonished that 

such a question should be put to me. Law and justice still 

rule in Germany." lS 

The Reichstag fire trial was governed by the indictment put 

forward by the Oberreichsanwalt, Dr. Werner. This unpublished 

document stated that the defendants were charged with "actions 

preparatory to high treason, with the abject of changing by 

violence the Constitution of the German Reich". 16 The 

13 Tobias, The Reichstag Fire, pp.206-207. This transla
tion of Bünger's speech was made from the official trial pro
tocol. The speech was also printed, with modifications, in the 
Vôlkischer Beobachter on 22 September 1933 (Munc:nener Ausgabe, 
p.7) under the title "Der erste Tag lm Reichstagsbrandstifter
proze1?". The yg version was also prlnted with maJor modJ.fica
tions in World Committee, The Reichstag Fire Trial, p.llO. 

14 Hays, pp.352-353. 

l? The New York Times (21 September 1933)/ page 9. 

16 Reed, p. 33; Schuman, p. 332. 
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punishment for these crimes was the death penalty as pre

scribed by the Reichstag flre decree of February 28, 1933. 

National Socialist Germany did not take the crime of treason 

lightly. E.A.M. Wedderburn stated in 1936 that hlgh treason in 

Germany was seen not only an infractlon against the constitu-

tion but also "a serious breach of loyalty ta the natlon it-

sel f" .17 An obvious reason for the intended heavy punish-

ment was self-preservation. The government could only remain 

firmly planted in power if those who wanted to oust them from 

the leadership were either lmprisoned or dead. Alfred Rosen-

berg, the National Socialist philosopher, gave another reason 

why the regime punlshed the crime of treason 50 strictly: 

Punishment is not a means of education, as our apos
tles of humanlty pretend. Nor is it a vengeance. 
Punishment is the simple elimination of foreign 
types .... A man who doesn't regard the essence of 
the people and their honor as the hlghest value has 
lost the right of belng protected by the people. As 
for cases of treason against the Volk or treason 
agalnst the country, penitentlary confinement and 
the death penalty are the only punlshment that ought 
to be used; that goes wi thout saylng. 18 

Wit-h Dr. Bünger' s speech the Reichstag fire trial began. In 

17 E .A.M. Wedderburn, "Crimlnal Law in the Third Reich, " 
The Juridical Review, 48 (1936): p.376. Early National Social
ist views on Hochverrat and Landesverrat are dealt with in 
Hanns Kerrl, Nationalsozialistisches Strafrecht. Denkschrift 
des Preugischen Justizminlsters (Berlin: R.v. Decker's Verlag, 
1933), pp.28-32. 

18 Al fred Rosenberg, Der Mythos des 20. Jahrhunderts 1 

(München: Hohenelchen-Verlag, 1934), p.580 clted (translated) 
in Barton L. Ingraham, Political Crime in Europe. A Compara
tive Study of France, Germany, and Englan~ (Berkeley: Univer
sity of Californla Press, 1979), p.260 (ellipsis in source) . 
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Germany a criminal trial proceeded much differently than lt 

did in Great Britaln or North America. An observer from The 

Times felt that "the forms of German Justice/ ... are for good 

or evil quite unlike anything ta which Englishmen are accus-

tomed or which they can readily imagine". l~ 

A German trial (Hauptverhandlung) was much less formaI than 

American or Britlsh hearings of the time. The objective of the 

proceedlngs was to discover the impartIal truth of the case 

before the court. As laid out in the Strafprozessordnung this 

was done through an oral hearing of the testimony unhampered 

by formaI rules of evidence. 20 

The Reichstag fire trial itself can be broken down Into 

three distinct sections each corresponding to the changes ln 

geographical location of the proceedings. ll 

The first part of the trial took place in the Reichsgericht 

19 The Times (14 December 1933), page 15 (ellipsis in 
source) . 

20 "Strafprozessordnung. Vom 1. Februar 1877, " RGB1, 1877, 
p.30Q, §261. The procedure for a crlminal trial is dealt wlth 
in chapter six, entitled Hauptverhandlung, pp.294-303. For a 
more detailed discussion of German ~rlmlnal procedure (mainly 
pre-Nazi) see Hans Julius Wolff, ·CnrnlncÜ Justice in Germany: 
II,'' Michigan Law Revlew, vo1.43 11944), p.155-178. 

21 The followlng 15 only a S'.JlTJ'"\ôt1on of the actual trIal 
itself. For a more detalled examlndtlon of the day-to-day 
happenings, includlng more detdl~::; 0n wItnesses, testIffiony, 
etc. / see Fritz Tablas, Der Rel":hs"'-3qshrand. Legende und Wirk
lichkeit (Rastatt/Baden: G. Grote's'-:hf? '!erlagshuchhandlung KG, 
1962) or hlS The ReIchstag Flre 'the c\hu.dged Engllsh transla
tion -- New York: G.P. Putnam's Sons, 1164); Douglas Reed, The 
Burning of the ReIchstag (Lond()n. '/1 :;tor Gollancz Ltd., 1934); 
and Dr. Alfons Sack, Der Relchsta~sbrand Prozess (BerlIn: Ull
stein Verlag, 1934). 
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building ln Leipzig between September 21 and October 7, 1933. 

The next step after the Presiding Judge' S 0pening speech was 

the examination of the defendants Marinus van der Lubbe, Ernst 

Torgler, Georgi Olmitroff, Blagoi Popoff, and Wassll Taneff by 

the Court. 

From September 21 to 25 the defendants were tead a summary 

of the charges against them and any prevlous cnminal convic

tions of the accused were read to the Court. According to 

German criminal procedure each defendant was encouraged to 

take this opportunity ta present hlS own side of the story. 

The accused could aiso be asked relevant questlons about their 

pasto These questions, under the directlon of the Presiding 

Judge, could come from the judges, the prosecutor, the other 

defense attorneys, and even the other defendants. 22 

Marinus van der Lubbe was questioned first, on September 21 

and 22. Van der Lubbe was unable or unwilllng ta give an ac

count of his lite before 27 February 1933, so Dr. Bünger was 

forced to reconstruct his past from the statements made by van 

der Lubbe after his arrest (these were contained in the in

dictment). Van der Lubbe answered aIl questions put to hirn in 

court about his political background dnd the days before the 

fire with a simple 'yes' or 'no'. On the second day of the 

trial the Court called witnesses to the stand to confirrn that 

van der Lubbe was able to follow the proceedings. They swore 

22 "Strafprozessordnung," &llU., 1877, pp. 296-297, §§238-
243. 
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that he was mentally competent and the case contlnued. l1 

The next defendant examined, on September 23, was the Bul-

garian Communlst leader. Georgi Dimitroff. His testimony, his 

appearance, and the impression he made sharply cont rasted 

those of van der Lubbe. Dimltroff gave a history of his Ilfe 

and proclaimed his innocence and hlS outrage over what had 

happened to him. He testlfled before the Court ln a rlghteous 

and aggressive tone which the Judges, especially Dr. Bünger, 

took offence to. The mutual dlslike between the two men would 

last throughout the trial and would result in Dimitroff' s 

expulsion from the proceedings on Eive oc~aSlons. At the end 

of the day on September 23 Bünger said: "In short, the result 

of your examination is this: you are a Communist through and 

through, you are an enthusiastic supporter of Communism, but 

you repudiate individual terrorlst acts and you dispute that 

you had anythlng to do with the Relchstag fire. ,,24 

On September 24, Blagoi Popof f was examined. He gave a 

sketch of his recent past and activities and proclaimed his 

innocence of any invol vernent in the Reichstag f ire. 2<, The 

German Communist Reichstag deputy Ernst Torgler came beiore 

the Court on Septernber 25. After statlng his innocence, he 

gave a brief history of his life and political activlties. 

23 Reed, p.43-50. Reed also stated that even though van 
der Lubbe's answers were limited to 'yes' and 'no' these ans
wers seemed to him to be truthful. 

24 Reed, pp. 50-54; Tobias, The Reichstag Fire, f-P 212-214. 

25 Reed, pp. 55-57 . 
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Wassil Taneff, the third Bulgarlan C()mmunist charged, also 

testified on the 25th. His testlmony was rnuch the same as that 

of the other Bu1garians--he gave hlS 11Ee hlstOry and stated 

hlS innocence ln the case. 26 

From September 25 to October 7 the trial went through the 

process of accusation and reply. The state prosecutor, Dr. 

Werner, confronted each of the defendants wlth the charges 

against them. The deposltions made by the wirnesses for the 

prosecution during the preliminary lnvestlgatlon were then 

presented to the Court. Then each defendant was giv .• m the 

opportunity to reply to the charges against him by stating his 

version of the events in question. 27 

On September 25 the allegatlons began with attempts by the 

Court to trace the defendants' movements up to night of the 

Reichstag fire. The prosecution began ..... ith Marinus van der 

Lubbe. Once ëgain van der Lubbe himself was uncooperative and 

again Dirnitrof f quest ioned the Dutchman' s mental competence to 

stand trial. Douglas Reedwrote that foreign lawyers observing 

the trial agreed that in their natlons the lawyers for the 

defence would have demanded, and obtained, and examination of 

van der Lubbe' s mental capacity to stand trial. 28 

As the trial progressed a British observer noted that the 

proceedings were unllke anything he had ever seen in Eng1and. 

26 Reed, pp.57-63. 

27 Reed, p. 64. 

28 Reed, pp.85-86. 
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The atmosphere was l.nformal and impetuous as "the judge, the 

counse1, the Wl.tnesses and the accused are allowed conslder-

able freedom to exchange remarks, to wander l.nto irrelevant 

'bypaths, and to lndulge ln repartee". He also noted that 

"counsel and the accused are allowed ta interrupt witnesses 

and opposing counse1 a1most wl.thout restraint". 2') 

On October 6 this freedom and informallty clalmed its flrst 

victirn when Georgi Diml.troff was excluded from his own trial. 

Dimitroff, who was constantly holding the proceedings, the 

bench, and the German government ln contempl, was warned by 

Dr. Bünger that he would not tolerate any more of Dimitroff's 

insults against Get"man officiaIs. Saon after, Dimltroff stated 

that the German police were lncompetent. As a result the Court 

expe11ed him from the preml.ses. 10 The 1ega1 basis for this 

ruling was the 1aw against l.nsulting an officia1 4 or Beamten-

beleidigung. H Over the course of the trial Dimitroff was 

expelled from the court on five separate occasions in hlS 

continuous feud with the presiding Judge. 3.2 One eyewltness 

noted that Dimitroff's questions "though often tartly phrased, 

29 Documents on British Foreign Policy, pp.952-953. 

30 Ferdinand Kugler, Das Geheimnis des Re.lchstags
brandes (Amsterdam: Munster, n.d.), p.81 clted ln Tobias, The 
Reichstag Fire, pp.216-217. 

31 The Times (14 December 1933), page 15; Reed, p.98. 

32 Dimitroff was excluded from the Court proceedings on 
October 6 and 11, November 2, 3, and 4 (aiter his argument 
with Gering). Toblas, The Reichstag Fire, pp.217-228. 
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were a1so often highly pertinent n • )3 

By Oetober 7 all five defendants had been told, in general, 

what witnesses and evidenee were to be used against them. The 

general outline of the Dr. Werner's case was already apparent 

and, according to Douglas Reed, it "astonlshed all observers 

of the trial by lts meagreness. It had been expected that sorne 

more convincing evidence than this would be produced" . H 

The second part of the trial took place between October JO 

and November 18 ln Berlin in the ReIchstag ltself. According 

to the Stratprozessordnung, the prosecution was allowed to 

request that the proceedings be moved to the Reichstag because 

of its intrlnsic value as eVldence in the case. The prosecu

tion was allowed to present evidence through the examination 

of sites, the presentation of documents, and the testimony of 

witnesses and experts. 35 

In the German system there was no separate case for the 

defence presented by defence counsels. The lawyers for the 

accused were required to undermlne the case for the prosecu

tion during this stage of the tnal, lf necessal-y by producing 

witnesses to discredit the eVldence of the prosecution. It was 

in this sectlon of the Reichstag flre trial that the case for 

the prosecution began to collapse. 

246. 

)) The Times (14 December 1933), page 15. 

J4 Reed, p.107. 

35 "Strafprozessordnung," RGB1, 1877, pp.297-298, §§244-
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Witnesses for the state fell into two main groups: those 

who could g~ve testirnony about the fire itself and those who 

cOtlld connect the accused te one another or to the fire. 1" 

From October 10 to October 23 the Court attempted to re-

enact the n~ght of the fire through phys~cal demonstrations 

and testirnony given by witnesses and experts. Witnesses of the 

fire - civilians, f~remen, police officers - descrlbed what 

they had seen on the night of the fire. On two occaSions the 

proceedings took place in specif~c areas of the Reichstag as 

the prosecution attempted to depict the events on the night ln 

quest~on. Finally, on October 23, three experts on pyrotech-

nics were brought before the Court to glve testimony on the 

fire itself.)? Professor Emil Josse, a lecturer on thermody-

namics at the Techn~cal College of Berlin, Fire Director 

Wagner, Chief of the Berl~n Flre Brigade, and Dr. Wilhelm 

Schatz, the Reichsgericht' s chemical expert J8
, testified on 

their findings. They could not agree on how the fire had been 

36 Reed, p .109. Reed aiso included as w~tnesses those who 
"were called to refute the allegat~ons current in the outer 
world that the Natlonal Socialists had caused the fire", The 
testirnony of Gôrlng and Goebbels in early Noverr~er i5 not ln
cluded in th~s section of th~s thesls as they dld not contrl
bute any relevant eVldence to the case agalnst the defendants. 
Their testirnony and the reason for ~t will be exarnlned later. 

j7 Reed, pp. 109 -180 . 

38 Dr. Schatz was director of the "Private Institute for 
Scientific Criminology" and had a sornewhat dublOUS reputatlon 
as an "expert". For sorne obscure reason he was ct court-expert 
on cheullstry, f:l.ngerprints and type as weIl as a graphologist, 
a pharrnacist, a food expert, a botanist, a toxlcologist, and 
a scientific crirninologlst. Tobias, The Reichstag Fire, 
pp.257-258. 
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started but a Dutch reporter observed: "They aIl agreed that 

he [van der Lubbel could not have done it by himself. For the 

rest they beg to differ. But that is their privilege -- they 

are the experts, after aIl. Il)'' 

The pOlnt the prosecution was attemptlng to make was that 

the fire could not have been started by one individual. As 

there was little doubt that van der Lubbe had accomplices, Dr. 

Werner's next task was to prove thât the other four defendants 

were the assoclates of the Dutchman. From October 25 to 30, 

the prosecutlon attempted to prove that the four Communist 

defendants hâd conspHed with van der Lubbe to set the Reichs-

tag on flre. Dr. Werner presented wltnesses who testified that 

they had seen varlOUS members of the accused group together in 

the Reichstag on dlfferent occaslons. 40 More witnesses f'Jr 

the prosecution followed until November 18 as Dr. Werners 

at ternpted to connect van der Lubbe Wl. tu the other defen

dants. 41 

By late November it was obvious that the prosecution' s case 

against the deEendants was weak. The indictment was based on 

police and preliminary judicial investigations which were 

incomplete and unsubstantial. It was becoming evident to all 

~ Feuerschutz (a Dutch newspaper), 1933, p.50 cited in 
Tobias, The Reichstag Fire, p.257. See also Reed, pp.180-188. 

40 Reed, pp.195-209i Tobias, The Reichstag Fire, pp.232-
236. 

41 Reed, pp.209-225, 237-242 and 247-263; Tobias, Th~ 
Reichstag Flre, pp.237-247. 
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observers that there was no case to be made against any of the 

accused except van der Lubbe. 4~ John Gunther watched as the 

trial cont ~nued: "With dreadful pert inaci ty, with true Teuton-

ic thoroughness, the court plodded on, deeper every day in a 

morass of eVldence that ineIuctabIy proved just what it didn't 

want proved - the innocence of the accused." 41 

It was aiso dur~ng this stage of the trial that questlons 

began to asked about the Reichsger~cht/s impartial~ty towards 

this case. Was the IV. Strafsenat as impartIal during the 

trial as Dr. Bünger's opening address claimed it would be? 

The conduct of the bench dur1ng the Rel~rstag fire trial 

was a topic much d~scussed by observers of the proceedings. In 

the first few days of the trial there seemed to be few com-

plaints about the Court's behaviour. The Times stated on Sep-

tember 23: 

The trial is being conducted wlth the utmost cor
rectness of judicial procedure, and there can be no 
doubt that it 15 scrupulously fair wlthln the Court
room (sic). It would be mlsleadlng not to add that, 
in a country where arrest and Imprlsonment Wl thout 
trial are a matter of dally occurrence, with the 
inevitable effect on wltnesses and ev~dence, the 
structure of the case is llable to be warped before 
i t reaches the court. 44 

But, as the tr~al progressed, complaints began to surface 

42 Reed, p . 263 . 

4:1 John Gunther, Inside Europe / 6th ed. (New York: Harper 
& Brothers, 1936), p.46. 

44 The Times (23 September 1933)/ p.10 . 
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about the Court and its apparent bias. On October 31 a Dutch 

newspaper reported: 

National Socialist witnesses quite especially, are 
protected against every kind of reprimand. All of 
them are handled like unboiled eggs, indeed with 
every consIderation and politeness. The distinction 
has become 50 blatant that the tone in which the 
Court addresses a wltness is a clear indication of 
the lat ter' s POlI tlcal colour. 45 

Throughout the trial there was a "double standard" in effect. 

Any evidence which was damaging to the Communists was admit-

ted, even if it had nothing to do with the fire. At the same 

time, anything WhlCh might incriminate the National Socialists 

was not allowed into the record as evidence. 46 At t imes dur-

ing the trial the investigation leaned towards National Soc-

ialist involvement in the fire. It was the opinion of Douglas 

Reed that every time that happened the Reichsgericht diverted 

the proceedings away from those areas which might incriminate 

the National Socialist government. 47 

One maJor example given of this double standard began with 

the testimony of the night doorman of the Reichstag, Albert 

Wendt. Wendt stated that he saw Torgler leave the parliament 

building at 8:30pm on the night of the fire. He also told the 

4S Maasbode (31 October 1933), cited in Tobias, ~ 
Reichstag Fire, p.211. 

46 Tobias, The Reichstag Fire, p.214. 

47 Douglas Reed, Fire and Bomb. A Comparison Between the 
Burning of the Reichstag and the Bomb Explosion at Munich 
(London: Jonathan Cape Ltd., 1940), p.5. 
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.. Court that he saw another unidentified deputy leave the burn

ing building at lOpm that evening. 4H The mysterlous deputy ln 

question was Dr. Herbert Albrecht, a Natlonal Soclallst member 

of the Reichstag. Dr. Albrecht testlfied, on November 13, that 

he enterej the building through Portal Five at about 9:30pm 

(after being asked for identification by a police officlal) in 

order to save important family papers from the fire. He was 

leaving the building at lOpm when Wendt saw him. 49 The 

discrepancy, and therefore the controversy, cornes from the 

fact that Wendt testlfied on October 13 that the unidentified 

deputy did not enter the bui Idlng through the only open 

entrance, Portal Five, where Wendt was working, at any time 

between eight and ten 0' clock. 50 The possibility that Ernst 

Torgler might not have been the last individual to leave the 

Reichstag before the discovery of the fire was of major 

importance. The case agalnst Torgler was based on the 

allegation that the Communist Deputy had been the last person 

to leave. It that allegation could not be proven then Torgler 

could not be found guilty. The discrepancy in the testimony of 

Wendt and Albrecht was not cleared up as the Court made no 

48 Reed, Fire and Bomb, pp.23-24. 

49 Tobias, The Reichstag Flre, p.169i Reed, The Burning 
of the Reichstag, pp.253-255. 

50 Tobias, The Reichstag Flre, p.169i Reed, The Burning 
of the Reichstag, p.129 and 254. 
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attempt to discover which witness was telling the truth. 51 

As an observer, Arnold Brecht was of the opinion that the 

Court's failure to pursue leads incrimlnating the German gov-

ernment reflected a particular attltude: "The justices appar-

ently did not take the rumors that the National Socialists 

themselves had arranged the fire seriously. They considered it 

beneath the dignity of the court to pursue such a suspicion 

against a German government thoroughly. ,,52 

It was aiso suggested that the Court veered away from 

incriminating the government because of the judges' fears that 

they might be sent to a concentration camp as a result. 53 

That possibility had no real basis at the time. The judges 

were in a part of the bureaucracy which was still relatively 

free from Natlonal Socialist control. In addition, the Law for 

the Restoration of the Civil Service of April 7, 1933, would 

not allow the government to fire the five magistrates if they 

strayed "politically" during the trial. The most the govern-

ment couid legally do was force the judges into early retire-

ment. Even that was not likely to be attempted because of the 

51 Reed, The Burning of the Reichstag, p .132 and 254-255. 
Tobias argued that "even whlle the flre had still been raging, 
detectives had checked Albrecht's alibi [that he left his home 
at 9:30pml, and found that it was unshakeable. As a result, 
Judge Vogt decided qUlte rightly that there was no need to 
subpoena Dr. Albrecht to the main trlal". Tobias, The Reichs
tag Fire, p.169. Yet Dr. Albrecht was subpoenaed to testify 
before the Reichsgericht after Wendt's statements in Court. 

S2 Brecht, pp.417-418. 

S3 Reed, Fire and Bomb, p.15. 
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high profile of the men in question. 

Whether the judges of the IV. Strafsenat considered it un-

dignified or simply dangerous to pursue suspicions against the 

government was, during the trial, unknown. In the final ver-

dict the Court gave an answer to thl s charge which showed 

their conservatism, anti-Corrununism, and their unwillingness to 

irritate the government: 

Wie Reichsminister Dr. Goebbels ais Zeuge mit Recht 
ausführte, hat die NSDAP vor dem 5.M!rz, infolge 
ihrer starken Übermacht und der Schnelligkeit ihres 
Anwachsens, den Wahlerfolg sehon ln der Tasche ge
habt. Sie hatte es nicht notlg, durch ein Verbrechen 
ihre Wahlaussichten zu verbessern. Die geslnnungs
rn!gigen Herrmungen dieser Partel schliegen derartige 
verbrecherische Handlungen, Wle sie ihr von gesln
nungslosen Hetzern zugeschrieben werden, von vorn
herein aus. 54 

An American lawyer 1 Arthur Garfield Hays 1 was concerned 

about how thE~ trial was being conducted when he wrote to the 

judges of the IV. Strafsenat in early December: 

These men are innocent. The whole world knows they 
are innocent. The court must know they are innocent. 
But judg€s, no less than other men, are lnfluenced 
by their own predlspositions and preJudices. Having 
become fixed and successful ln the status quo, they 
will naturally be influenced to render a decision 
which will maintaln the status quo of WhlCh they 
are thp beneficlaries. But you men who Slt on the 
bench are judges ln Gerrnany of hlgh reputatlon for 
impartialJ.ty and integrlty. You owe your positlon 
not to the present NaZl reglme. And thlS Cdse wlll 
be a test of whether or not you are Judging the case 
on the facts and the law or from polltlcal motlves. 
The highest mlnions of the state have brazenly and 
in this court demanded the heads of the defendants 

54 Sack, p.335. 
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and, unfortunately, have done this without a rebuke.~s 

Sorne of the ~ndi v~dual J udges of the Court were dlso 

praised or criticlzed for their conduct. Reichsgerlchtsrat Dr. 

Frollch recel ved fav0urable at tent 10(1. for h1S 1mpart lal1ty 

throughout the trIal. Sh Relchsgerlcht sra. t Dr. Coenders, on 

the other hand, was criticIsed by a reporter from the Neue 

Zürcher Zeltung because of hlS behavlour durlng Goring' S 

testlmony on November 4: "The JUdgRS listened to [Garing's] 

deliberatlons quite expressionlesslYi the only exceptIon WdS 

Dr. Coenders who kept noddlng wlth satisfaction, dnd beaming 

aIl over his face. ,,57 

Tr.e individual judge who rece1ved the most attention, both 

positive and negative, was the pres~dlng Judge in the Reichs-

tag fire trial, Senatsprasident Dr. Wilhelm Bunger. ThIS was 

to be expected because of hlS leadlng role ln the trIal. 

According to the Strafprozessordnung dnd GerichtS'l.rerfassungs-

gesetz the presidlng judge directed the proceedlngs. He exam-

ined the accused, witnesses, and experts before anyone e1se. 

He was also responsible for governlng the trial from beginning 

to end.~8 In a discussion of German Soclety and justice Ralf 

S5 Hays, p.385. 

S6 Tobias, The Reichstag Fas, p.199 and 205. 

57 Neue Zürcher Zeitung (5 No'/ember 1933), cited ln 
Tobias, The Reichstag Fire, p.20S. 

58 "Strafprozessordnung," RGBl, 1877, pp.296-297, §§238-
242; "Gerichtsverfassungsgesetz. Vom 27. Januar 1877, Il RGBl, 
1877, pp.72-73, §§176-177. 
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Dahrendcrf apt ly wror e: "A German J udge not only guards the 

rules of the game, he takes an actlve hand in the examination 

of Wl tnesses . ,,':.1 

Almost all observers of the t~ial st~essed that Dr. Bünger 

was net a Natlonal Sociallst. They emphasized his liberal 

viaws and humane character. bD le was suggested that he began 

the trlal with good intentlons, but: 

Like a blind man in a maze, Dr. Bûnger followed 
every possible trail, clinging to every possible 
clue as Theseus did ta Ariadne's thread. Yet the 
more he tried, the more he became engulfed ir~ a 
yawning abyss of boredom, and the more he levealed 
the absolute almlessness of the whole trial. 61 

It was suggested that Dr. Bünger was impartial and patient 

in his dealings with the defendants. 62 Only in his exchanges 

with Georgi Dlmitroff did the Presiding Judge run inlo trou-

ble. Not only was Dr. BüngeL unable ta beseech or threaten 

Dimitroff into cooperation but he "had ta bear the brunt of 

the Press and public reproaches which were levelled at the 

court for its failure to suppress Dimitroff".63 

S9 Ralf Dahrendorf, Society and Democracy in Germanv 
(London: Weidenfeld and Nicolson Ltd., 1967), p.135. 

bD Tobias, Der Reichstagsbrand, p.348. 

61 Tobias, The Reichstag Fire, pp.208-211. 

62 Sidney B. Fay, "The Reichstag Fire Mystery." Current 
History, A Monthly Magazine, vol.39 (November 1933): p.228. 

63 Reed, The Burning of the Reichstag, pp. 51 and 75. The 
conflict between Bûnger and Dimitroff was Ilot unknown during 
Supreme Court trials in Germany. As far back as fifty years 
before a reporter from The Times argued such situations were 
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It was obvious that the Saxon judge was under lntense POll-

tical r: _-essure from bath Natlonal Soclallsts and CorrununlsL5. 

This strain made it very dl E heul t for hlm ta remaln lmpart idl 

and fair ln his management of the proceedlngs .. ,4 Dr. Frlecl-

rich Grirrun, a cO'1Servatlve Germé'in ]Urlst, later wrote "dass 

der als Jurlst sehr tûchtlge Vors'tzende des 3ustêndigen 4. 

Strafsenats, Senatspras ident Dr. Bùnger, aus Gesundhel ts-

gründen der Aufgabe, einen solch8n turbulenten Prozess :::u 

führen, nicht gewachsen war". bC, 

From November 23 to December 23 trLe flnal part of the 1. ridl 

was held once again in the Reichsgericht's courtroom ln Leip-

zig. Durlng the last days of testlmony and evidence there were 

two major incidents: the "awakenlng" of van der Lubbe and the 

inherent to the system. As a witness ta the Reichsgericht hlgh 
treason trial against the Il Dynaml tards" in ] 884 he wrot:e: "'rhe 
function of the Judge in a German Criminal Court 5eems in many 
respects a very unhappy one. He cross-examlnes the accused 
with a view apparently to entrap him into admisslons that mdy 
prove hi5 guilt; and of course hlS legal and practised mind 
often enables him to bamboozle a poor wretch sa that he uncon
sciously and involuntarily says damaging thlngs. In many cases 
there was absolutely a war of words between Judge and culprl t, 
and when the former did not manlEestly get the better of lt he 
seerned rather to 105e his ternper ...... Al together the chance of 
the prisoners seems much worse than in England. Thelr gUllt lS 
apparently taken as proved unless tney can prove thelr inno
cence." The Times (23 Decernber 1884) clted ln B.L. Mosely, 
"German Crlminal Courr.s and Procedure," Law Magazine and Re
yiew, 4th ser , vol.10 (1885): 393 (el11.psis in source) . 

64 The TiPîes (1.4 December 1933), page 16: Tobias, The 
Reichstag Fire, p.99. 

05 Dr. Friedrich Grimm, Politlsche JUstlZ. Die Krankhelt 
uncerer Zeie (Bonn: Bonner Universltat Buchdruckerel, 1953), 
p.86 cited in TobiRs, Der Reichstagsbrand, p.353. 
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attempts by the prosecution to prove the moral complicity of 

the Communlsts ln the flre. 

Marinus van der Lubbe came out of hlS stupor on Novernber 

23. To the lmmense surprlse of the Court van der Lubbe, on the 

43rd day of the trldl, stated that he wanted lo address the 

bench. He argued chat the proceedings were dragging on unne

cessarily and that a verdict should be pronounced. When asked 

who his accompJ.ices were he answered that he had none: "1 am 

the a~cused and l want to know the verdlct, no matter lf it is 

twenty yedrs ln prlson or the death penalty. Something simply 

has ta haopen. II
h

' Van der Lubbe refused to answer any more 

questions from Dr. Bûnger or Georgi Dimitroff regarding who 

his accomplices were. He went back to his lethargy for the 

remainder of the trial. 67 

The attorneys Eor the prosecution must have realized their 

actual physlcal eVldence against the defendants was weak. Sa, 

in arder to bolster their case, they attempted to praye that 

'rorgler and three Bulgarians were, if nothing else, in moral 

collusion with van der Lubbe. For seven days, from November 27 

to December 6, Dr. Werner tried to prave that the Kommunisti

sche Partei Deutschlands (KPD) had been planning an armea 

uprising against t!1e National Socialist government in February 

1933. The fire in the Reichstag was to nave been the Fanal, or 

sjgnal, for the revoIt to begin. In response, Dimitroff argued 

bb Cited in Tobias, The Reichstag Fire, p.282. 

07 Reed, The Burning of the Reichstag, pp.264-271. 
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that if this were true then "aIl the Conununl.sts ln the world 

ought ta be ln the dock" .o~ The capturect Communlst documents 

which GOring claimed ta have posseSSIon of ne~er came ta llqht 

during the trlal (or since then). These papers alleqedly 

proved that the KPD was pr8parlng to carry out a revolutlon 

against the National Sociallst government. Slnce the 

prosecution could not use these documents they were forced to 

prove moral complicity by using the test Imony of police 

officials and Conununis r prisoners fram j alls and concent rat lon 

camps. EVIdence and testimony produced by these wItnesses did 

litt le to bolster the case for the state. h9 

By December 13 the prosecution hèd no more evidence to pre-

sent to the Court against the accused. During the trIal over 

one hundred witnesses gave testimuny before the tribunal. Ten 

court stenographers created an offIcial record of the eVldence 

over ten thousand pages long. Over seven thousand gramophone 

record~ of the trial were maèe so that extracts of the pro-

<...eedings could be broadcast throughout Germany. 7G 

Even with all that testimony the case for the prosecution 

was extremely weak. Everyone agreed that van det Lubbe had 

68 Reed, The Burnlng of the Relchstag, pp.278-279. 

69 Reed, The Burning of the ReIchstag, pp.278-295. 

70 Morning Post (7 December 1933) clted ln Keeslng's Con
.,temporary Archives, Volume NO.l: 193J.-1934 (BrIstol, England: 
Keesing's Publications Limited, 1936), p.l046; Reed, The Burn
ing of the Reichstag, p.310. 
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accornpllces. But there was no dlrect eVldence ta identify van 

der Lubbe' s accùmpllces, cr ta prove that they were Co.nmunlst 

(or Natlonal Soclallst) . The court reporter f~r The Tirnps felt 

that an "oplnlon forrned on thlS pennt must base itself on 

something other than the eVldence glven at the trial". 71 No 

rellable proaf had been glven that van der LJbbe had links 

Wl th the four other defendants or wi th any oth~,T Communists. 

The case against the defendants was based on the weak, contra-

dlctOry, ünd quest 1 onable tes'::.lmony of "Nazi ag,,::,nts, police 

spl.es, staol-plgeons, cam/lcts, .L unat lCS, garrulou~l charwomen, 

hysterlcal women typists and agents provocateurs". 72 It was 

even the oplnion of sorne Brltlsh and Amerlcarl lawyet"s observ-

ing the trial that under the North Amerlcan or Brit~sh judi-

cial system the case agalnst all the defendants except van der 

Lubbe would have been dismissed at thlS point. After tht> pres-

entatlon of the case for the prosecut 10n the dC'fense attorneys 

would have suggested that there was not enough evidence for 

the trial to contlnue. 73 The ] udges of the Reichsgericht dld 

not have this option. After the trlal had begun there was no 

turning back, not because of 1egal procedure but because of 

the political pressure being applled by the government. 

The final days of the trlal, from December 13 on, ~~w the 

71 ThE... 'rimes (14 December 1933), page 16. 

12 Douglas Reed, Insanity Falr (London: Jonathan Cape 
Ltd., 1938\, p.132. 

ïJ Reed, The Burning of the Relchstag, p.37. 
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closing arguments of the prosecutor, counsels fOL" the defense, 

and the accused. The prosecutor, accordlng to Law, was glven 

the right to speak fi rst . 74 

Oberreichsanwalt Dr. Werner began his clos1ng arguments 

with a three-and-a-half hour sT;)eech on December 13. ". Dr. 

Wern(,'!r argued that there had b2en a Conununist plan to over--

throw the new government and that t.he four Conununlst accused 

were, if nothlng elsE, morally responslble for the burnIng ct 

the Rei.chstag. After a surnmary of the eVldence produced by the 

prosecution durlng the trIal Dr. Werner stated what he thouqht 

the verdict should be. lb He proposed that both Mar Inus Vdn 

der Lubbe and Ernst Torgler be sentenced to death Eor the 

crimes of Hochverrat and arson accordlng ta the ReIchstag Flre 

Deeree of February 28 and the "Lex van der Lubbe" of March 29. 

Dr. Werner then asked that the three Buigarlans, Dlmitroft, 

Popof f and Taneft, be acqul t ted because the charges of rugh 

treason and insurrectionary arson could not be proven agalnst 

them. 77 

On the 15th of December Dr. Teichert. the defense attorney 

74 "Strafprozessordnung," RGB1, 1877, p.300, §258. 

?S Dr. Werner's entire closing speech is reprinted ln 
Sack on pp.155-211. 

76 Reed, The Burning of the ReIchstag, pp.3l0-316. 

77 Cited in Sack, pp.210-21l. Gerald Dickler wrote that 
the eontinued attempt to convlct Torgler came about because 
Athis move represented the last best hope GE saving the honor 
of the fledgling NaZl regime". Dickler, Man on TrIal, p.221. 
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of the three Bulgarlans, gave hlS Elnal speech. 78 As a re-

sult of the prosecutlon's closlng remarks the preVlOUS day, 

Dr. Telchert's task was mueh slmpler. He lns1sted that the 

trial had not produced any eVldence provlng that the three 

Bulgarlans had anythlng to do wlth the ReJchstag flre and felt 

that there were more than sufflcient grou~ds for an acqulttal 

for aIl three defendants. l' 

The lawyer defendlng van der Lubbe, Dr. Seuffert, also gave 

his closlng remarks on December 15. ~o His task as defense 

counsel had been the most difficult by far. Douglas Reed 

noted: "He haa to defend a nan who had consistently declined 

to be defended, who had reEusËd even to speak to Dr. Seuffert 

himself. ,,~1 Dr. Seuffert did not ask the Court ta consider 

van der Lubbe insane or irresponsible for his actions. That 

course of action would have been doomed ta faiJure because the 

Court belleved that van der Lubbe was r'.l.ccountable Eor his 

act ions. His only other choice was '':'0 -.1"'1 and lighten the 

penalty for his client. Dr. Seuffert argued that van der Lubbe 

was gUllty of starting the fire in the session chamber of the 

Reichstag. But, he asserted, the allegation that van der Lubbe 

started the fire wlth the intention of glving the signal Eor 

18 The entire speech is rep~inted in Sack, pp.212-247. 

h Sack, p.247; Reed, The Burning of the Reichstag, 
pp . 31 7 - 3 19 . 

~0 Dr. Seuffert' s final speech lS reprinted in Sack, 
pp. 248-273. 

dl Reed, The Burning of the Reichstag, p.319. 

102 

---------------- -------



. " 

an armed UprlSl.ng against the state was not proven. As ,1 

result, the charg8 of high treason could ne' be substantldtect 

and a verdIct of Ilfe lmprlsonment for common drson must be 

handed down lnstead of t.he death penal tl'. Van der Lubbe' S 

lawyer also maintalned that the ret.roactlve law of March 2<) 

could be used as a basis for punlshrnent only l f the coun 

found van der Lubbe guilty of high treason.'· 

The final summation for the defence came from Dr. Alfons 

Sack, defence attorney for Ernst Torgler, on December 16."\ 

Dr. Sack stated that 1t was Incorrect for the prosecution ta 

argue that Slnce Torgler was not present at the scene of the 

crime, he must have been asslstlng the ("rune from another 

location. That type of thesls created an Imposslble sltuat lon 

where the onus of proof was transferred from the prosecutor ta 

the defendant. It was not the task of the accused ta prove hlS 

Innocence, but rather the dut y of the prosecutor to prove hlS 

guilt. Dr. Sack asked for the acqulttal of Torgler because 

that is what the evidence, or the lack of lt, requlred. H4 

The last event ln the trlal proper also occurred on Decem-

ber 16 when the accused were given the opportunity ta make 

their final pleas ta the Court. Diffiltroff, PopoEf, TaneEf, dnd 

82 Sack, pp.269-273; Reed, The Burning of the ReIchstag, 
pp.319-323. 

83 Dr. Sack' s closing speech 1S repr1nted ln Sack, pp. 274-
324. 

84 Sack, pp.323-324; Reed, The Burning of the Relchstag, 
pp.323-325 . 
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Torgler proclalmed tnelr Innocence and asked ta be acquitted. 

Van der Lubbe sald nothlng ln hlS own defence.è~ 

At the end of the day's session, Dr. Bünger announced that 

the Court would ad]ourn for one week before pronouncing the 

final verdIct. ThIS was wlthln the rlghts of the Court accord

ing ta German law and, considerlng the circumstances of the 

trial, not very surprising. % 

Throughout the course of the trial blatdnt, overt attempts 

from InsIde and outslde of Germany were made to influence the 

decislon of the Court. These, comblned with hlgh-level German 

criticisms of the proceedlngs, made the task of the fIve jud

ges even more diffIcult. 

On November 4 the trIal took a detour in order to placate 

the needs of the German government. The Court, by giving in to 

government pressure, allowed testimony whi~h had little t~ do 

with the case against the accused. At this tIme, not only were 

the defendants beIng tried, but the NatIonal SocIallst leader

ship was beIng given an opportunlty to defend Itself from 

attacks that had been made upon it by the Brown Book and the 

London Counter-Trial. 81 

On October 17, Dr. Werner asked that, among others, Mini-

es Reed, The Burning of the ReIchstag, pp.326-328. 

/:lb "Strafprozessordnung," RGBl, 1877, pp.302-303, §§267-
275. 

tn Hays, p. 373 . 
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sterprasident G6rlng and Relchsmlnister ~-;oebbels be allowed tù 

testlfy before the Court. The Publlc Prosecutor and the Court 

gave lnto pressure from the Natlonal Soclal1st leadershlp ta 

let the government defend 1tself." [lt-. Wetnèt stdted tht:' 

reason for thls request was: 

... the Brown Book had made the monstrous allegatlon 
- wlthout try1ng to produce a shred of eVldence -
that Minlster Goebbels was the IndIrect, and the 
PrUSSlan Mlnlsterprasident Gorlng the dlrect, 1n
stlgator ot the plan [to burn the Reichstag]. Once 
such Impudent ann unsubstantlctted slanders were put 
abroad, the vlctlms must be J 1 ven the opportunlty 
of clearlng thelr names."' 

This POll t:l.cal interference ln the proceedlngs was another ex-

ample of the polltlcal lmportance ot t'he ' .. mtlre Relchstag flre 

case. 

On November 4 Mlnisterprasl(jent Hermann G6rlng appeared 

before the Court. Dr. BOnger tald the Natlonal Socialist lead-

er that hlS appearance before the Court was ffieant ta allow hlm 

to defend himself agaInst accusatlons made agalnst his persan 

by certaIn groups (l. e. the Brown Book). ,0 G6r1ng went far 

beyond the inst.ruct lons gl ven to hlffi by the Court. In a thref~ 

hour speech G6ring defended hlmself dgainst the allegations 

contained ln the Brown Book, la'le hlS 'lleW of the polltl(;al 

events of early 1933, and outllr.e,j (he (~ommunlst consplracy ln 

aB Tobias, The Relchstag rire, p.222. 

a~ Kugler, p.lOO clted ln TobldS, The Relchstag Fire, 
p.222. 

90 Tobias, The Reichstag rire, p.223. 
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whlch the government belleved. GOr1ng's test1mony then degen-

erated 1nto a seSSIon of accusatlon and counter-accusat1on 

between D1m1troff and GOr1ng. Th1S quarrel led ta the fifth 

expulslon of DlmltroEf from the proceedlngs and ta GOring's 

famous threat of punlshment to Dlmltroff. ~~ At lE.ast one 

fore1gn observer felt that GOring's warnings meant that no 

matter what the Court declded, Dim1troff's tate had already 

been declded.)t 

Mlnisterprasident Goring did not add any evidence of sub-

stance to the case aga1nst the defendants. Gorlng defended 

himself and the Natlonal Soc1alist government against forelgn 

accusatlons and blatantly attempted to Hlfluence the declsion 

of the Court. The TImes saId: "He has done his best or worst 

to vltldte in advance the verdlct Wh1Ch he 1S seeking tD 

dictate tD the Court."~' 

Relchsmlnlster fur Volksaufklarung und Propaganda (Reich 

Mlnister for Popular Enllghtenment and Propaganda) Dr. Joseph 

Goebbels testified before the Court on November 8. In addition 

to argu1ng with Dimltroff and Torgler over the origins of the 

E1re he aiso attempted to exonerate t~e government: 

Herr President, l have been at the greatest pains to 
contradlct the accusatIons Whlch are made against 

~l Reed, The Burnlng of the Reichstag, pp.226-233; Tobi
as, The Re 1 chstag Fire, pp.223-228 . 

.. ~ Neue Zürchèr Zeitung (6 November 1933) cited in Tobi
as, The ReIchstag Flre, p.228. 

'lI The Tlmes (14 December 1933) 1 page 15. 
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the German Goverrlment and the NatIonal Soclailsts 
with minute scrupulosity. That lS the reason why l 
have gone ta such lengths in descrIblng aIl the Clr
cumstances surrounding the crIme, and all the known 
facts. On behalf of the German Government l express 
regret that the lYlng accusatinns made ln :he Brown 
,I)ook are stlll Lelng clrculated abroad and that the 
foreign press has done nothlng ta remedy thlS state 
of affalrs 1 expect the forelgn press ta be decent 
enough ta report the facts l have glven, dnd ~o 
cease publlshlng vlle slanders about a decent, dlll
gent and honour .... ble people.- 4 

A court reporter from Le TemRs noted: "Dr. Goebbels seems ta 

have addressed himsel f ta the foreign press. [ ... ] The Mlnister 

of Propaganda is deceiving himself if he lmagines that he has 

contributed anything new ta the cont8nt of the trial."q~ 

The German government's etforts to refute the accusatlons 

of the Brown Book culminated in Gôring's and Goebbels' testl-

mony in Court. lb The reason for their testimony was ques-

tioned by Arthur Koestler, who stated ln his memOlrs: "It was 

a unique event in criminal history that a Court - and a 

Supreme Court to boot - should concentrate l ts ef forts on 

refuting accusations by a third, extraneous, party. ,,'J/ But, 

Dr. Friedrich Grimm argued that their was a reason for the 

testimony: "Their propaganda ... was sa widely believed that any 

failure to discuss their lies, however stupid, would have been 

94 Cited in Tobias, The Reichstag Fire, p.230. 

9S Cited in Tobias, The Reichstag Fire, p.231. 

96 Mommsen, "The Political Effects of the Relchstag Fire, Il 

p.137j Tobias, The Reichstag Flre, p.l31. 

97 Koestler, pp.244-245. 
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cons idered an evasion." 98 

Part of what the government leaders were reacting against, 

and part of what the Court had to deal with, were the effects 

of the London Counter-Trlal in September 1933. Many felt that 

the spect~cle in London had aiso been an attempt to influence 

the Court. 

mhe Manchester Guardian reported at t~~ beginning of the 

trial: "The Leipzig Court has still a reputation to preserve. 

The Commisslon has provided evidence which that Court cannot 

ignore if it 15 still a great judic1al body and has not become 

an ins trument of Germany' s dicta tors . ,,39 Germany' s leaders 

were not lmpressed W1 th the Commission' s findings or its pur-

pose. On October 14, 1933, Hitler reproached the British gov-

ernment and people for allowing such a spectacle to take place 

on Brltish soil. He was outraged at the Counter-Trial as he 

Eelt that its only purpose was "to p~t to shame and dishonour 

Lhe highest German Court". 100 

Th~ September proceedings were not the end of the Interna-

bonal Legal Commission of Inquiry in London. Part of article 

three of the Commission's original findings stated that if the 

Commission felt it necessary to meet again during the proceed-

ings an attempt would be made to bring the members together 

98 Sack, p.lO; Tobias, The Reichstag Fire, p.l31 (ellip
sis in source) . 

99 Manchester Guardian (21 September 1933), page 8. 

100 Baynes, pp.1 09 6 -1097 . 
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once again .101 In December the Commission met to dlSCUSS the 

applicabillty of the "Lex van der Lubbe". Its declslon, pub-

licly announced on December 13, stated that the retroactlve 

application of the death penalty for cases of arson or hlgh 

treason would viûlate nulla poena sine Lege, a long-estab-

lished judicial prlnclple common around the world WhlCh was 

embodied in Artlcle 2 of the German Penal Code. \il; They also 

expressed the assumption that Ernst Torgler would be convicted 

for high treason. 103 

The decision of the London group did not receive a favour-

able reaction in Leipzig. Dr. Werner was outraged at this 

attempt ta interfere in the procee~ings before the Reichsge-

richt. An Editorial in The Times admitted: "Any nation would 

have resented an interference and a slight so obvious. ,,104 

Another British observer later wrote of their effect: "The 

'mock' trial ln London has, incidentally, done more ta rouse 

ill-feeling against Great Britain ln this country than any 

other recent event. u105 Again, on 30 January 1934, Hi t l er 

101 Manchester Guardian (21 Septernber 1933), page 9. 

102 World Cornmi t tee, The Reichstag F ire Trial, pp. 243 -244. 

103 Documents on British Foreign Policy, p. 953 . 

lOt The Times (14 December 1933), page 15. Another com
mentator, C. de B. Murray, wrote an article condemning the 
decision of the group in London because of its assumptlons and 
distrust of the Court in Leipzig. C. de B. Murray, "The 
Reichstag Trial," The Scottish Law Revlew, vol.XLIX, no.5r~ 
(October 1933): 307-309. 

10'", Documents on British Foreign Policy, p. 953. 
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chastised Brita1.n for allowing such a judicial mockery to take 

place. 10~ 

In addition to unfavourable external commentary the IV. 

Strafsenat h:'td to put up with criticism from within Germany 

about its conduct of the trIal. 

On Novernber 1, the V6lkischer Beobachter asked that the 

Court find sorne means of preventing the Communists, in partic-

ular Dimitroff, from insult1.ng and verbally attacking National 

Socialist witnesses .107 During the trial, Gering and Hitler 

both showed thelr dissatlsfaction with the proceedings when 

G6ring asserted 

"Mein Führer, it is an absolute disgrace the way 
these High Court judges are behaving. You would 
think we were on trial, not the Communists." Hit
ler's answer was revealing: "Mein 11eber Goering," 
he said, "it is only a questIon of time. We shall 
soon have those old fellows talking our language. 
They are aIl ripe for retirement anyway, and we 
will put our own people ln. But while der Alte 
[Hindenburg] is alive, there lS not much we can do 
abou t I t . Il 108 

The verdlct the National Soclallst government expected was 

~ommon knowledge to spectators of the trial. An article in The 

New York Times stated that the Court faced a difficult task in 

coming to a final verdict. NaZl rulers, especially Gering, and 

the coordinated German press kept telling the judges to "Hang 

lOb Baynes, p.1166. 

107 Tobias, Der Reichstagsbrand. p.373. 

108 Ersnt ('Putzi') Hanfstaengl, Hitler. The Missino 
years (London: Eyre & Spottiswoode Ltd., 1959), p.203. 
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these scoundrels!" ,Jq 

Near the end of the tr~al G6r~ng once agaln artempted to 

influence the Court ln its decislon. In an lnterview given to 

a German newspaper, the Berliner Nachtdusgabe, on December 1:';, 

he stated: 

l hope that the Leipzlg trial which has greatly 
disappolnted the German people will soon come to 
an end. It has shown that it is impossible to ad
here to abstract paragraphs when an lnfamous POll
tical crlme is to be adjùdged, such a course leads 
to an impossible position .... The attack on the 
Reichstag ... was a polltlcal attack upon the German 
people to bring about a Bolshev1k revolution. For 
that the accused are responsible .... It 15 deplora
ble that nine months after the deed th~s crlme 15 
still not expiated and that thlS long-winded trial 
is still going on. 110 

G6ring's final attempt at interference was not appreciated 

by the Court. In his final address OIl December 16, Dr. Bûnger 

vented his anger and frustration over lnternal and external 

interference to the audience: 

When l opened thE' proceedings nearly three month5 
ago, l said it was the custom, not only of the Ger
man press, but of newspapers the world over, not to 
prejudge the issues which this Court has been cal1ed 
upon to decide .... Unfortunately my remarks have not 
been fully heeded. The foreign press has not been 
aione in attempting to anticipate these proceedlngs 

109 The New York Times (23 December 1933), page 1. 

110 Cited in World Committee, The Reichstag rire Trial, 
p.243 (ellipses in source). This verSlon of G6rlng' S speech lS 

basically the sarne as the account in The Times (13 December 
1933), page 13. The orlginal statement, entitled "Ein Tadels
votum Gërings," was carried ln the Berllner Nachtausgabe and 
Neue Zürcher Zeitunq of December 12, ] 933. Tablas, Der Relchs
tagsbrand, p.418. 
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in a rnanner which does no credit to its noble call
ing. l can only repeat once again, that the clash of 
opinions cannot lnfluence this Court. lll 

with the completion of the final address, the IV. Straf-

senat of the Reichsgericht left the courtroom to deliberate 

over the case. In one week they would return to pronounce the 

final verdict. 

1:1 Cited in Tobias, The Reichstag Fire, p.253 (ellipsis 
in source) . 
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Chapter 4 
The Reicbsgericbt'B Verdict 

and the Reaction to It 

On December 23, Dr. Bünger and the other four Justices ot 

the IV. Strafsenat reappeared Hl the courtroom to give their 

final decision (Urtel]) on the Reichstag Eire tnal. 1 The 

presiding judge read out the judgement of the tribunal: 

Let the accused stand up! 
In the name of the Reich, l pronounce the followlng 
verdict: 

The accused Torgler, Dimitroff, Popoff and 
Taneff are acquitted. 
The accused van der Lubbe 1S condemned, for 
high treason in the overt act of In5urrection
ary arson and for attempted arson, to death and 
the permanent 1055 of civic rlghts. 
The costs of the trial devolve, ln 50 far as 
sentence has been pa.:5e0, on the condemned, and 
for the rest upon the Treasury of the Reich. 

In the name of the law. 2 

The Court acquitted the three Bulgarlans and Torgler, not 

because they had been proven lnnocent, but because they had 

net been "adequately convicted" due to ~he lack of eVldence. 

The judges feit that there were grounds for suspicion agau15t 

Tergler, but they had not been completely proven as he could 

net be positively linked to van der Lubbe. Also, the charges 

1 Parts of the final verdict are given ln Sack, pp.325-
342 and Kaul, pp.341-347. 

2 Cited in Sack, p.325; Kaul, p.342; Reed, The Burnlng of 
the Reichstag, p.330i Werld Cotmnittee, The Reichstag Fire 
Trial" p.245. 
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agalnst Dimitroff, Popoff and Taneff were not proven by the 

evidence brought forward.~ 

The Re~chsqer~cht ruled that Marinus van der Lubbe was 

gUllty of hlgh treason and insurrectionar~ arson (aufrühre-

rische Brandstlftung -- arson with the intent of starting a 

riot4) according to §§81 and 307 of the Strafgesetzbuch. The 

punishment for those crimes as of l March 1933 was the death 

penalty as a result of the Reichstag Fire Decree of February 

28. The retroactive capacity of the "Lex van der Lubbe" of 

March 29 made the death penalty the punishment for van der 

Lubbe's crimes as weIl. As a result, van der Lubbe was 

sentenced to death. s 

The Judges also concluded that van der Lubbe could not have 

started the fire ln the Reichstag on hlS own. The Dutchman may 

have started sorne of the smaller fires, but the blaze in the 

Sesslon Chamber was definitely the work of many individuals." 

Ernst Torgler later agreed: "There must have been more than 

one person, in order to start such an immense fire.,,7 In his 

1 Sack, pp.328-335i Reed, Ihe Burning of the Reichstag, 
pp.332-335i World Committee, The Relchstag Fire Trial, p.249. 

4 The Times (27 December 1933), page 9. 

5 Sack, p.342i Kaul, pp.343-344i Gruchmann, p.830. Van 
der Lubbe was found guilty of breaking the following sections 
of the Strafgesetzbuch: §§81 Nr.2, 82, 306 Nr.2 and 3, 307 
Nr.2, 308, 43 and 73. Sack, p.342. 

~ Reed, Insanity Fair, p.133. 

7 Ernst Torgler, "The Story of the Reichstag Fire, Il 

East Europe, 20:4 (April 1971): p.35. 
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memoirs, Hans Bernd G1sev1us asserted that although the judges 

c1aimed that there were many arson1sts lnvolved ln the Reichs-

tag f1re the Court made no attempt ta deflne who van der 

Lubbe's accomplices were.' 

GiseVlus was wronq. The Court did state whom they he lei 

responsible for the flre. The IV. Strafsenat belleved that the 

Reichstag tire was the work oE the Kommun~stische ParteJ 

Deutschlands. In the verdict, the Court concluded that van der 

Lubbe was, in his views and hlS deeds, a Communlst. 1 It WclS 

the opinIon of the Court that van der Lubbe had been used as 

a to01 by the Commun1sts in the) r attempt to estabhsh cl 

dict:atorship of the proletarlat ln Germal1Y. Dr. Bunger Clted 

numerous examples from 1932-33 oE Inflarrunatory Communist 

newspaper artIcles and pam~hlets urgIng workers ta strlke, 

struggle, rlse up, and creatE:- cl Conununlst reglme. IU 

The anti-Communist llne us~d by the ReIchsgericht was not 

something new to the Court. In :1 deC1Slon reached on January 

7, 1933, this sarne IV. Strafsenat Eound: 

die Kommunistische Partel DeGtschlands (KPD) sel 
mit al1en Mitteln bestrebt, dle bestehende Verfas
sung des Reichs und der Ldnder zu bese1tigen und 
an ihrer 3te11e auf dem ~eqe uoer die D1ktatur des 
Proletariats eine Ratereglerung nach rU5sischem 

8 Gisevius, p.36. 

9 Sack, p.335i Reed, The Burnlng of the Reichstag, 
p. 335. 

10 Sack, pp.338-339. The quotes came Erom Rote Fahne and 
Echo des Ostens and from a few Flugblatt (pamphlets). 
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Muster zu errlchten.:: 

Ingo MOller has argued that the Relchsgericht used thlS case 

as a prece~ent from 1933 in arder ta 'protect' the democratlc 

German qovernment and the We1.mar const 1. tut 1.on. MOller also 

wrote that the Court, based on ltS antl-Corrunun1.st bellefs and 

precedents, contlnued to do thlS untll 1935 when the German 

democrat1.C system and constltutlon had been completely under-

mined by the Natlonal Socialist government .12 Whether or not 

that oplnlon is correct, the IV. Strafsenat had shawn that it 

believed 1.n a Communist conspiracy agalnst a democratic or 

Natlonal Socialist government. The Court maintalned that the 

trial confirmed this. 

The Court also maintained that the trial had proven that it 

was impossible for one persan ta have started the fire in the 

parliament bUllding and that van der Lubbe was a Communist. 

Since, in the opinlon of the Court, the KPD had a history of 

conspiring against the legitlmate government in Germany lt was 

one small step to llnk van der Lubbe with the German Conununist 

Party. In the verdict Dr. Bûnger stated: 

All things considered, it must be affirmed that the 
deed was an act of high treason undertaken by the 
German Communist Party. 'J'orgler, Dimitroff, Popoff 
and Taneff cannot be regarded as convicted of com
plicity in the overt act. On the other hand, van 

11 "Urtell des 4. Str.S. des RG v. 7.1.1933 - 13/14 J 
640/31 1 XII H.91/32" in Sammlung sâmtllcher Erkenntnisse des 
~hsgerlchts, Bd. 4. Strafsenat 1933 cited in Raul, p.81. 

l'Mûller, p.53. 
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der Lubbe flred the Relchstag ln conSClOUS co-oper
ation wlth unknown accompllces ... In dOln~J sa, he 
pursued the treasonable alms of the German Commurllst" 
Party, WhlCh were, by IDflamlng the masses and pra
voking the general strlke, to brlng about d violent 
upheaval leading ta the erectlon of the ploletarlan 
dlctôtorshlp. 

The Court aiso malntained that Slnee Torgler, DlmltroEf, Pop-

off and Taneff deelared throughout the trlal that Indlvidudl 

terrorism was not a method used by the German Conununlst Party 

the burnlng of the Reichstag was not an IndlVldual act but 

rather a prelude ta a mass InsurrectIon.:~ 

The IV. Strafsenat's anti-Communlsm was eVldent ln 1ts 

verdIct agalnst the defendants. This attItude was not conrined 

to the Relchsgerlcht at thlS tlme. Staatssekretar von Bülow 

claimed on September 27 that the trIal ln LeIpzIg was the 

climax of "the [nega'-.:.ivel excltement about Bolshevlsm ln our 

country". :c, Before the final deClSlon was read, lt lias 

believed that even if Torgler was acqultted ln this case he 

would be Involved ln a new tn.al for hlgh treaSOd with other 

Communist leaders, includlng the leader of the German 

Communist Party, Ernst ThcUmann. 1b 

One sectlon of the verdict showed the many aspects of the 

13 Cited in Reed, The Burning of the Relchstag, pp.335-
336 (ellipsis ln source) i The TImes (27 December 1933), page 
9; Time (magazIne) (1 January 1934), page 13. 

14 World Com~lttee, The Reichstag Fire TrIal, p.251. 

1S Documents on German Fore~gn Pol~cy, p.863. 

16 The Times (23 December 1933), page lai Kaul, p.88. 
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Court's sltuat~on and thelr v~ews. In It the Judges defended 

the National Socla:lst government agalnst what they felt was 

the maJor threat ta Germany: 

On January 30th, 1933, the Relchsprasident expressed 
hlS confldence ln Adolf HItler, the leader of the 
NatIonal Sociaiist Party, by apPolnting hlm Chancel
lor ... thus paving the path for the bUIldIng of the 
Thlrd ReIch and for our poilticai rebIrth .... A wave 
of confIdence met our Führer Adolf Hitler and held 
out the promIse that the new electlons, set down for 
March 5th, would ensure the overwhelmlng success of 
the NatIonal Soclallst Party .... [Henr,e there was] 
not the sllghtest reason why the NatIonal Soclalists 
shouJd have burned t~e ReIchstag and blamed the fire 
on others as a pre-eiection stunt. Every German rea
lizes full weIl ~hat the men to whom the German na
tIon owes Its saivatian fram Bolshevik anarchy and 
who are now leadlng Germany towards her reblrth and 
recuperatlon, would never have been capable of such 
crlminal folly. 17 

Not only was the final declslon a condemnation of Communism 

but it was also thought to be a precedent ln law because of 

tha death sentence glven to van der Lubbe. 

The ReIchstag Flre Decree Issued by the government on Feb-

ruary 28, 1933, made the crimes of arson and high treason 

punlshable by death. On March 29, wlth the Issuance of the 

"Gesetz über Ve::::-hangung und Vollzug der Todesstrafe," or "Lex 

van der Lubbe" , the death penalty also applied to those crimes 

if committed between January 31 and February 28, 1933. 18 In 

" Clted ln Tobias, The Relchstag Fire, p.269 (ellipses 
in source). Also partly reprlnted ln Hubert Schorn, Der 
Rlchter lm Dr i t ten Reich. Geschichte und Dokumente (Frank
furt am Maln: Verlag Vittorio Kloste:r:mann, 1959) 1 pp.70-71. 

l~ RGBl, 1933, Tell l, pp.83 and 141. 
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principle, a retroactlve deeree ln thlS realm vlolated the 

legal axiom of nulla poena s~ne It>ge (no punlshrnent wlt!1out 

law) by providlng the death sentence for d crlme WhlCh, when 

it was commltted, was only punlshable by a prlson term.: 1 

From the government's standpolnt the decree's retrodctlv~ 

force could not be dlsputed because Dt the Marcl'1 24 pass1ncJ l)t 

the Enabllng Act ln the ReIchstag. That leglslatlon gdve th~ 

government the rlght to Issue any law, even those whleh devl 

ated from the Constitutlon of the ReIch. The March 29 Idw 

devlated from the Welmar Constltution and the 5trafqesetzbuch. 

Article 116 of the Constitution sald: "An act can be punlsha-

ble only lf the penalty was fixed by law before the ~ct was 

commit ted. ".0 Art lcle 2 of the German Pen a l Code was more 

explicit: 

2. Punlshment may not be lmposed for dn det un
less such pun1shment 1S prescrlbed by statute prlor 
ta the commlSSlon of the act. 

In the event of any change ln the statute between 
the time of COITUn1SSlon of an act and the tlme of the 
renditlon of the Judgment, the most lenlAnt stdtute 
shall apply.-: 

In its flnal declslon the IV. Strafsenat was farced to de-

cide whether or not the retroactlve death pellalty was leqal 

19 Ernst Fraenkel, The Dual State. A Contrlbutlon ta the 
Theory of Dlctatorsh1p, trans. E.A. Shlls (New York: Oxford 
University Press, 1941), p.109. 

10 Brunet, p.324. 

21 Unl ted States. War Department Pamphlet No. 31-122 , The 
~tutory Crimlnal Law of Germany (Washlngton, D.C.: Unlted 
States Goverrunent Prlntlng Offlee, 1946), p.3. 
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trom a judlclal and constitutlonal standpoint. n In reach

lng ltS deC1Slon, the Court stated: "There lS no question that 

the Government was wlthin its rlghts ln giving this law [of 

March 29) c1 retroactlve force. "23 

The Judges ruled that "Lex van der Lubbe" did not break the 

aXlom of nulla poena SIne lege. They argued lino punishment 

without law" only meant that an act10n could not be deflned as 

a crlme at a later tlme. rf an actlon, ln this case arson, was 

pUDlshable as a cr1me when it took place (which it was), the 

punishment could be 1ncreased even by retrOé:.ct l'le legis lat ion. 

"Lex van der Lubbe" retroactlvely Increased only th8 punish

ment for eXIst lIlg crImes.· 4 

The declslon of the ReichsgerIcht \.,ras not completely unpre

cedented and, ln fact, followed the common legal doctrlne of 

the time in Germany. 

A BerlIn lawyer, Friedrich R6tter, uSIng the Leipziger Kom

mentar zum Relchsstrafgesetzbuch of 1933 as a source, argued 

that the decision in the Relchstag f1re trial was only the 

latest slmilar ludgment ln a llne stretching back to 1922. 

Since that tIme the Relchsgerlche contended that the Weimar 

ConstItutIon of 1919 amended the Strafgesetzbuch of 1871. 

Under artIcle two of the Penal Code, the actual penalty, or 

Strate, of a crIme had to be laId down by law before the crime 

22 The New York TImes (23 December 193~), page 1. 

23 Manchester Guardlan (27 December 1933), page 13. 

24 Kaul, pp.344-347; Müller, p.34 . 

120 



was committed. But, under the Weimar Const~tution, only the 

fact that a penalty might be infllcted, or Strafbarkeit, was 

necessary for conviction. In the t rial ln 1933 the Court ru Led 

that since the crime was a punishable offense at the time lt 

was commltted its penalty could later be increased by a retro

active decree. 2~ Rot ter also wrote van der Lubbe could only 

have been saved lf the Court had ruled that the Constltutlon 

did not amend the Strafgeset zbuch. 2b 

The verdict of the Reichsgericht was aiso strongly lnflu-

enced by the doctrine of legal formallsm or positlvism. 2 / The 

doctrlne of legal positivism was quite strong in Germany from 

the mid-nineteenth century until after 1945. 2M 

2S Fri~0rich Rotter, Mlght is Right (London: Quality 
Press Ltd., 1)39), pp.273-274. Rotter also stated: "At the 
trial for the burning of the Reichstag the alteratlon of thls 
single word [Strate] cost van der Lubbe his llfe." 

26 Rotter, p.274. He stated that many legal experts held 
the view that the Penal Code was not amended by the Constitu
tlon. 

n In the legal doctrlnes of the t~me there were two com
peting schools of legal thought: natural law and legal POS1-
tlvism. Proponents of natural law argue that law should be 
dictated Dy baslc human rights, such as life, lIberty and the 
pursuit of happiness. They malntalned the state had the rlght 
to enact laws, but these could not take dway 'natural' human 
rights. Proponents of legal pos~t~vlsm argue that 1t lS th~ 
dut y of the legal profession to uphold the law enacted by the 
legitimate holders of power in the soc~ety. They belleve, d:~ 
Thomas Hobbes stated: "Not rlghtness, but authorlty makes the 
law." Edgar Bodenheimer, "Signlficant Developments ln German 
Legal Philosophy Since 1945, Il The Amerlcan Journal of Compara
tive Law, vol.3 (1954): p.379; Lon L. Fuller, The Law In Quest 
of Itself (Chlcago: The Foundation Press, 1940), pp.5-6. 

2B Bodenheimer, p.380; Dennls LeRoy Anderson, The A~a
derny for German Law, 1933-1944 (New York: Garldnd Publish~ng, 
1987), pp.37-38; Noakes and Prldhdm, p.272; Kramer, pp.600-
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Michael Hughes wrote that the Gern.an Legal system ..... Tas based 

"on applYlng, not lnterpreting, a comprehensive and known 

Legal code, rather than on seeking 'Justice'" .29 In 1947 Dr. 

Kubuschok, defense counsel for Staatssekretar Schlegelberger 

ln the Nürr,berg Mll:l.tary Tribunal' s "Justice Case" 1 talked of 

the lmportance of positivism in the German legal system: 

[ ... ] the pos:..tivism of law has played a far more 
important part in Germany since the end of the 
nineteenth century than has been the case in legal 
systems outslde the continent. Only the written 
law [statutory Law] and not general ideas on maraIs 
and rights constituted the directive for administra
tion of law and j ust lce. JO 

At least one observer of the events of 1933 was cynical of the 

usefuLness of the applicability of Legal positivism at th1.~ 

time: 

AS for naked, absolute, calculable justice, valid 
for aIL cases and independent of human idiosyncra
sies, surely the moment such justice is applied ta 
the baffling manifestations of hurnan error and con
fusion it must forfeit its absolute character and 
develop into a mischievous formula which easiIy be
cornes a tooi in the hands of the juristic juggler?Jl 

With the executio~ of Marinus van der Lubbe the Reichstag 

fire trial ended. On 10 January 1934 van der Lubbe was quietly 

601; Dahrendorf, pp.138-139; Koch, p.247. 

29 Hughes, p. 77 . 

JO The Justl.ce Case, pp .108-109. 

3\ Friedrich Sieburg, Germany: My Country, transe Wini
fred Ray (London: Jonathan Cape Ltd., 1933), pp.143-l44. 
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beheaded, three days beiore his twenty- f ~fth b~rthday. \;: 

Like the trial, the verdict was anxiously antl.cl.pated by 

people ail around the world. Reports of the trial had been 

included ~n all the major papers of Great Brital.n, France, dnd 

the United States. In Germany the Sl.tuatlon was sl.milar dS 

shown by a German legal reporter who later wrote that because 

of an "overstra~ned concept of justice, Judges and the courts 

have always played a mighty role in German life, and reports 

of court proceedl.ngs recel.ve proml.nence l.n every German news-

paper".)) On December 22, a pro-National Socl.alist paper, 

Mannheim' S Hakenkreuz Banner, pre-crl.t1.clzed the Court' s decl-

sion when it wrote: "The German people have aiready passed 

judgement on co~nunism and the formailstic Judgement of the 

Supreme Court can therefore leave them indl fterent. "l4 

The verdict of the IV. Strafsenat provoked strong reactions 

in Germany and around the worid. Domestlc and foreign respon-

ses to the Court's final decision from 1933 to the present 

were both positive and negative. 

Official German response to the verdict was immediate, cri-

32 Reed, The Burning of the Reichstag, p.351; Wheaton, 
p.230. 

)3 Edith Roper and Clara Leiser, Skeleton of Justice (New 
York: E.P. Dutton & Co., Inc., 1941). Even though Roper was 
referring to trials a few years later it is most likely that 
her comment would be just as true in regards to the Reichstag 
tire trial. 

34 Ci ted in The New York 'l'l.mes (23 December 19"33), p. 8 . 
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tieal and contemptuous. The V6lkiseher Beobaehter of Decernber 

24 reported: "Das Fehlurtell von Leipzig. Letzter AnstotS zur 

Uberw~ndung elner uberalterten Rechtsprechung--Das national-

sozlal istlsche Deutschland wird dle Folgerungen zu ziehen 

wissen. "l', The NdtionalsoZlalistisehe Partel-Korrespondenz of 

the sarne day was equally critlcal: 

Das Urtell lm Reichstagsbrandstifter-Prozeg, dernzu
folge Torgler und die drei bulgarischen Kommunisten 
aus formaljurlstischen Gründen freigesprochen wur
den, lst nach dem Rechtsempfinden des Volkes ein 
glattes Fehlurteil. Wenn das Urtell naeh dern wahren 
Recht, das lm neuen Deutschland wieder seine Geltung 
haben soll und lm Volksempfinden seine Wurzel hat, 
gesprochen worden ware, hatte es anders gelautet: 
dann ware allerdlngs aueh sehon die ganze Prozegan
lage und dle ProzeBführung, die vom Volke mit waehs
endem Unwillen verfolgt worden ist, eine andere 
gewesen. 36 

The V61kiseher Beobachter of Deeember 27 reported the official 

statements and expanded on the subjeet of "Das Leipziger Fehl-

urteil" ,37 The offie..l.,":!l National Socialist legéll journal, 

Deutsehes Recht: Zentra:organ des Bundes Nationalsozialisti-

scher Deutscher Juristen (German Law: The Central Organ of the 

35 V61kischer Beobachter (24 Dezember 1933), Nord
deutsche Ausgabe, p.1. The Munich edition of the paper 
eailed it "Ein Fehlurteil" and was equally criticai of the 
Court's decisio~. Volkischer Beobachter (24 Dezember 1933), 
Münchener Ausgabe,-p.l, 

36 Cited in Tobias, Der Reichstagsbrand, p.457. Parts of 
Nazi party's Correspondence response to the verdict were aiso 
printed in The Times (27 December 1933), page lOi The New York 
Times (24 Decernber 1933), p~ge lOi Tim~ (magazine) (1 January 
1934), page 13; Keesing's Contempor~ry Archives, p.1067i 
Gruchmann, p.957; Kolbe, p.237. 

)/ V61kischer Beobaehter (27 Dezember 1933), p. 2, 
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League of National Socialist Jur~sts) of 1934, also called it 

a Fehlurteil.]8 

Some other German newspapers were not sa critical. Instead, 

they tended to view the verdlct posltlvely stating that lt 

showed the l.mpartiallty and integrity of German Justice. jq On 

23 December 1933, the Berlin B6rsen-Courier wrote: 

Das h6chste deutsche Gericht hat ges~rochen. Es 
hat ... die Eigenschaften bewahrt, die der Rechtsge
danke des neuen Deutschland vom "k6nlglichen" 
Richter erwartet: unbeirrbaren Wlllen zum Recht, 
hëchste, unvoreingenommene Sachll.chkelt ln der Er
mittlung und Auswertung des Tatbestandes, v611lge 
auBere und innere Unabhangigkelt. "l 

On December 27, the Berliner Tageblatt also praised the 

Reichsgericht for its sense of Justlce and judgement. 41 

Periodically, from 1933 on, the trial was mentioned in 

either a favourable or critical llght ln Germany. 

National Socialist jurists pralsed the verdict for its 

effect on the doctrlne of nulla poena sine lege. Hanns Kerrl 

38 Koch, p.44i Werner Johe, Dle gleichgeschaltete Jus
tiz. Organisation des Rechtswesens und Politlsierung der 
Rechtsprechung 1933-1945 dargestellt am Bel.spiei des Oberlan
desgerichtsbezirks Hamburg (Fradk furt a. M.: Europaische Ver
lagsanstalt, 1967), p.l09i Walter Wagner, Die del~tsche Justiz 
und der Nationaisozialisrnus, Tell III: 12er Volksgerichtshof lm 

nationaisozialistischen Staat, (Stuttgart: Deutsche Verlags
Anstalt, 1974), p.868; Karl Dletr :ch Bracher, et .al., Dl.e 
nationalsozlalistische Machtergrelfung, p.563. ---

39 Documents on British Forelgn Polic,Y, p. 953. 

40 Cited in Tobias 1 Der Rel chstagsbrand, p. 458 (ell ips lS 

in source); aiso partly reprlnted and translated in Manchester 
Guardian (27 Decernber 1933), page 13. 

41 Kessing' s Contemporary Archl 'les 1 p .1067 . 
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and Helmut Nicolal, both important NaZl jurJ.sts, felt that 

retroactive leglslation and Judicial agreement was necessary 

if the Ilfe of the nation was in Jeopardy.42 Another German 

jurist, W. Mannhardt, concurred and wrote that ex post facto 

legislation was needed lf it seerned that a crime against the 

honour of the state was going ta be inadequately punished. 43 

On the other side, Otto Kirchheimer wrote in 1935: "0nly 

with the help of such murderous interpretations were the exe-

cutions of politicdl opponents possible ... 44 Erich Kuttner 

agreed in 1934 when he wrote: 

· .. entgegen der von him bestatigten Unschuld eben 
jener Angeklagten, in deren Personen die kommuni
stische Kollektivschuld erwiesen werden sollte, 
gleichwohl die Schulà der Kommunisten am Reichstags
brand fortbehauptete. Eine Ungeheuerlichkeit! Eine 
Vergewaltigung jeder Logik und jedes vernüftigen 
Denkens! Nicht der Freispruch der vier Unschuldigen, 
sondern jene sophistische Konstruktion des Urteils, 
die trotz des Freispruchs das als erwiesen erachtet, 
was doch nur durch eine Verurteilung hâtte erklart 

42 Kerrl, p .127; Helmut Nicolai in Juristische Wochen
schrift, 62 Jahrg. (1933), p.2316 cited in W. Ward Fearnside, 
"Three Innovations of National Socialist Jurisprudence, " Jour
nal of Central European Affairs, vol.16 (1956-57): 147-148. 
Helmut Nicolai was, from 1933, Fegierungsprasident in Magde
burg and later became Ministerialdirektor in the Reichsmini
sterium des Innern. Hanns Kerrl was Prussian Justizminister in 
1933. Hermann Weinkauff, Die deutsche Justiz und der National
sozialismus, Teil Id: Die deutsche Justjz und der National
sozialismuG. Ein Überblick (Stuttgart: Deutsche Verlags
Anstalt, 1968), p.56. 

43 W. Mannhardt, "Rückwirkende Kraft von Strafgesetzen," 
Jurisitische Wochenschrift, 62 Jahrg. (1933): p.2636 cited in 
FearnsJ.de, p.148. 

~4 Statement reprinted in Otto Kirchheimer, "Staatsge
füge und Recht des D~itten Reiches, " Kritische Justiz, 9 
(1976): p.43 cited im Mùller, p.34. 
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werden k6nnen, sie charakter1siert dieses Ger1cht und 
seine AbhangIgkeIt von den politlschen Machthabern 
des Dritten Relches. 45 

On 11 January 1934, Amtsgerichtsrat Hasper, 1n an article ln 

V6lkischer Beobachter on the recent Fehlurtell, asked: "Was 

lehrt der Lelpz l ger ProzeJS? ,,4t In react 1.on ta another court 

case, the Volkisch~r Beobachter of 27 January 1934 crItIcized 

the German JustIce system and said that thIS court showed dS 

little understanding as the Reichsgerlcht in the Reichsta.g 

fire trial. 4
) In 1942, Adolf HItler was still upset at the 

outcome of the trial when, on May 10, he compla1ned about ltS 

"lécherlichen Ergebnis", or absurd outcome.4~ 

After 1945 sorne Germans cornmended the Court for its 1933 

decislon. Arnold Brecht wrote ln h1S memoirs that "they had 

the courage - and courage waq necessary - despite the propa-

ganda and the terroristic demands of the men in power, ta 

discharge the accused Communists". 49 Even Dr. Hans Frank, the 

National Sociallst legal leader, wrote in his memoirs aiter 

45 Erich Kuttner, Der Reichstagsbrand, (Karlsbad: Graph
ia, 1934), p.34 cited in Tobias, Der Reichstagsbrand, p.458. 

46 V61kischer Beobachter (11 Januar 1934), Norddeutsche 
Ausgabe, p.l. 

47 V61kischer Beobachter (27 Januar 1934), Norddeutsche 
Ausgabe, p.l; Grunberger, p.l3l. 

48 Picker, p.279. 

49 Brecht, pp.417-418. 
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the war that the Court's decision was an "ob)ektives 

Urtei 1" . sr, 

Foreign react~on to the trial's outcome was, on the whole, 

positive. The attitude of the international press towards the 

proceedings had var~ed throughout the three months of the 

tr~al, Just as Douglas Reed described lt: "It swings, as rap-

idly as the pendulum of a clock, from deep distrust ta thank-

fuI reassurance. For the world and ltS newspapers there were 

only two alternatives: a 'travesty of justice' or a 'triumph 

of )Ustlce'. ,,51 

The Neue Wiene:.:- Tagblat t called the verdict a Il grossen rno-

raiischen Sieg". 'IWo Swiss newspapers, the j3asler Nachrichten 

and National-Zeitung applauded the Court's decision and wrote 

that this would give the world confidence in Ge~lTIan justice 

and j udicial thought. 52 London' s Dai ly Telegraph said: "The 

honor of the court, and with it German justice, has been fully 

vindicated. ,,:d The Manchester Guardian gave the Court a fit-

ting acknowledgment for its verdict: 

50 Dr. Hans Frank, lm Angesicht des Galgens. Deutung Hit
Iers und seiner Zeit aut Grund eigener Erlebnisse und Erkennt
nisse (München: Friedrich Alfred Beek Verlag, 1953), p.153. 

51 Reed, The Burning of the Reichstag, p.337. 

">2 Cited in Tobias, "Stehen Sie auf, van der Lubbe, " p.48. 

53 Cited in Sidney B. Fay, "The Reichstag Fire Verdict," 
Current History, A Monthly Magazine, vol.39 (February 1934): 
p.611. The Br1tish newspaper aiso wrote a message directed at 
the members ,')f the London Counter-Trial: "This verdict should 
be a wholesome lesson to busybodies at least to suspend their 
affronts ta foreign countries until the presumed miscarriage 
of justice has occurred." 
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The Supreme Court has had the courage to perform 
its dut y of conslderlng the eVldence on lts merlts. 
The chlef Judge[ ... 1 defends the wltnesses whose 
evidence he relects; he avows that he stlll has 
SUsplclons of Torgler. But the Co~rt has dcqultted 
the four men, and lndependence among offlCldls ln a 
country ruled by Terror 15 not 50 common or 50 easy 
that lt can go wlthout ltS prdl.Se.'4 

The Times was extravagant ln ltS pralse of the Relchsgerlcht, 

which i t c lalmed had ruled Wl th a sense of JUs t lce whi le under 

great polltlcal interference by certain members of the German 

leadership. The editor wroc.e: UBy reachlng the only verdlct 

consonant wlth honour 3nd Justice the Court has struck a blow 

for humani ty and preserved the high respect WhlCh the German 

judiciary has conunanded hi therto. ,,';', 

Other forelgn observers also applauded the CO\lrt's final 

decision. Douglas Reed stated: "But the verdlct at least, had 

done full dut y ta Justice, as far as it affected these four 

men. The case against them had been torn to pieces. The Su-

preme Court had neglected nothlng which mlght establlsh their 

.innocence. ,,56 Arthur Garfield Hays, who later admitted that 

he was surpriserj that the trlal was objective''', dlso com-

mended the Court for the fairness of its final judgement. ',H 

54 Manchester Guardian (27 Decernber 1933) 1 page 8. 

S5 The Times (27 December 1933) 1 page Il. 

S6 Reed, The Burning of the Reichstag, p.338. See alsa 
Fay, "The Reichstag Fire Verdict," p.611. 

57 Hays, p. 357. 

S8 Quoted in Fay l "The Reichstag Fire Verdict 1 \1 p. 611. 
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Even Justice Robert Jackson, in hIS opening speech of 21 

November 1945 at the Nùrnberg trIals, admitted that "the 

German Supreme Court WI th cornmendable courage and independence 

acquI t ted the accused Communlsts". s:' 

One reason glven for the verdict by sorne foreign observers 

was the intense publIC Interest ln the proceedlngs Inside and 

outside of Germany. Douglas Reed consistently took this llne 

of explanatlon ln hlS books. For examplp., in Fire and Bomb, he 

wrote: "The hastily-bullt structure of the trial, put together 

by men who underrated the difficultles of sueh a task, was not 

proof against the infra-red eyes of world publicity."60 

At least one foreign spectator dId not find the verdict 

particularly impartial. In the second Brown Book, foreign and 

ernigré German Communists concluded "that the Court desired at 

all costs to furnish the German Government with a judicial 

basis and justification for aIl lts misdeeds, all its acts of 

terror and oppr-ession". 61 By 1938, the opinion of Douglas 

S9 TrIal of the Major War Crlmlnals before the Interna
tional Milltary Tribunal: Nuremberg, 14 Novernber 1945 - 1 
October 1946, Volume 2, (Nuremberg: Secretariat of the Tribu
nal, 1947), p.llO. 

60 Reed, Fire and Bomb, p. 5. ThIS argument was consistent 
throughout Reed's tnree books. If anything, his belief in the 
influence of the world press ln the trIal became stronger with 
each of his books. See also Reed. The Burning of the Reichs
!.S!,9., p.337, l.!:!l:;anity Fair, pp.136-I37, and Fire and Bomb, 
pp.13-14. The Second Brown ëook aiso agreed with Reed as it 
claimed that the Court was pressured by, what it called, "the 
pressure of world opinIon". World Committee, The Reichstag 
Fire Trial, pp.245-246. 

01 World Committee, The ReIchstag Fire Trial, pp. 252-253. 
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Reed had also changed drast~cally. In hlS book, Insanlty Fau:, 

he wrote: "The Supreme Court of the German Relch made a sor~' 

showing and l came away from lt w~th a loathlng Eor the spec 

tacle of Inhumanlty and cruelty masqueradlng ln the red caps 

and robes of JustIce. ",,< 

The views of h~storians on the verdict of the ReIchstag 

fire trial can be dIvided Into: the view that the Court came 

down with the right verdict in acqu~tting the four Communlsts 

and the belief that the punishment of van der Lubbe went 

against legal principles of the time. 

Sorne historians argued that the Reichsgericht made a bold 

move in acquitt~ng four of the five defendants. hl There are 

two cemmon arguments made te explaln the Court's decislon. One 

argument put forward i5 the thes~s that the Relchsgericht in 

late 1933 had not yet been fully coordinated Into the NatIonal 

Socialist system. Otto Kirchheimer clalmed: "It was a trial 

carried through by a total i tar ian regime ln the process of 

62 Reed, Insanity Fair, p.140. The graduaI change in 
Reed's attitude towards the Court and the trial are obvious 
from looking at hIS three books deallng with the sub)ect. The 
Ieason, or reasons, for this development on his part lS not 50 
clear. Possibly with the changing InternatIonal sltuatlon of 
the late 1930s (and the war by 1939) Reed was wrltlng in an 
anti-Gern1an, propagandist style as time went by. It is also 
possible that develepments in Germany after 1933 led hlm to 
believe that he had been 'cheated' or deceived durlng the 
trial. As a result of his changing attitude, hlS book on the 
trial itself, The Burning of the ReIchstag, wrltten ln 1933-
34, has been used more extenslvely here because lt was wrlt
ten at the time of the case itself. 

63 Ebenstein, p.4; Koch, p.44; Müller, pp.34-35. 
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consolidation and condueted before an old-line jurisdict~on 

work~ng ~n ù totalltar~an atmosphere to whlch it had not yet 

fully adjusted. ,,"4 The other thesls asserts that the IV. 

Strafsenat had no eholce but to acqult Torgler and the three 

Bulgar~ans.' " 

Both of these views ignore the fact that the judges of the 

IV. Strafsenat were aware of the Gle~chschaltung and the pos-

sible effeets of the~r f~nal decision. The argument that the 

Court had no choice but te acquit Ernst Torgler does not take 

into account the domestle e~rcumstances of the situation. The 

Reichsger~cht would ~ have been punlshed by the German gov-

ernment if they had found Ernst Torgler guilty as charged. The 

Cou:t was under intense pressure from the German government to 

conviet the accused. On the other hand, because of the intense 

world publlcity associated with the trial, the Court would 

have suffered a definite 10ss of foreign admlration and re-

spect if they had found Torgler or the Bulgarians guilty.66 

Many historians have a1so argued that the Court handed down 

an lllegal death sentence to Marinus van der Lubbe. By deci-

ding to sentence the Dutchman to death for a crime which was 

not punishable by death when committed the Reichsgericht has 

64 Kirchheimer, p.l04n. See Neil, p.185. 

05 Gisevius, p. 35 ; Rofer and Graf, "The Reichstag Fire of 
27 February 1933," p. 21. 

66 Mommsen, "The Political Effects of the Reichstag Fire, " 
p .137. 
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been accused of gl vlng ln ta government pressure."' l t l~ 

true that the Court gave ln ta government pressure durlng the 

tri~l (the best example is the testimony of Gorlng and Goeb 

bels). But, from a legal pOlnt of VlèW f the Court màde lt s 

decision based on legal precedents WhlCh lt malntdlned were 

valid ln this case. Thls alleged 'lilegallty' of the death 

sentence glven ta van der Lubb~ seems ta orlglnate from sorne 

historians' views of Justice ln National Soclallst Germany 

rather than from purely Legal arguments. 

On the other hand, the Court dld overlook at least one 

Legal principle ln ltS decislon. Fritz Toblas claimed that the 

Court ignored the legal maXlm, in dublO pro reo (the accused 

has the benefit of the doubt), ln lts verdict agalnst van der 

Lubbe. The trlbunal did thlS by sentencing hlm on the assump-

tion that he acted ln associatlon wlth unknown accompllces 

an assumptlon WhlCh was not proven by the trlal.'~ 

It has even been argued that the Court's dlsmlssal of nulla 

poena sine lege in the trlal was not a precedent ln modern 

German Law. H.W. Koch asserted that the legal maXlm was first 

violated in 1922 with the passlng of the Law for the Protec-

tion of the Republlc. Koch argued that rhlS Law violated a 

whole range of civil rights and broke away from common legal 

61 Neumann, p.454; Müller, pp.34-34; Otto Kirchhelmer, 
"Criminal Law in National-Sociallst Germany, Il §tudies ln Phl.l
osophy and Social Science, VIII (1939): p.451i Tobias, The 
Reichstag Fire, p.270. See also Fraenkel, p.l09. 

68 Tobias, The Reichstag Flre, p. 27 0; Tablas, Der Reichs
tagsbrand, p.470. 
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doctrl.ne when the accused ln the Walther Rathenau murde!" tn.al 

were not glven the rlght of appeal after their convl.ctl.on.~· 

ThlS may be true, but lt also Important ta remember that Koch, 

as a conservatlve historian, has attempted ta exonerate the 

conservative Jurlsts of the Natlonal Sociall.st period. 

The courts of post-war Germany have not been 50 kind to the 

verdict of the Reichsgericht. Numerous rehearings of the case 

against Marlnus van der Lubbe have shown an interesting pro-

gression ln German views on the Court's verdIct. 

On 6 August 1963, the Oberlandesgericht in Düsseldorf ruled 

that the decislon of the IV. Strafsenat was not a deliberate 

miscarriage of justIce and dId not deviate from criminal law. 

But, the Court also argued that the IV. Strafsenat' s decision 

had been strongly l.nfluenced by National Socialist think-

ing. 7n In 1967 the Landgericht of West Berlin also presented 

a rull.ng dealIng wIth the case agalnst van der Lubbe. In a 

decision handed down on April 21 the Court posthumously com-

muted van der Lubbe's sentence to eight years for menschenge-

fàhrdenden Brandstiftung and reinstated his civil rights. 71 

In a 1980 rehearing of the case, the same court, the Land-

gericht of West Berlin, ruled that the 1933 decision was 

69 Koch, p .16. 

70 H.W. Koch (Ed.), Aspects of the Third Reich (London: 
MacMIllan Publl.shers Ltd., 1985), p.520, note 117. 

71 Dr. Robert M.W. Kempner, "Der ProzelS um den Reichs
tagsbrand," Recht und Politl.k, Band 1 (1986): p.15; Wheaton, 
p.475, note 13. 
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biased in favour of the National Soclallst government.'~ On 

22 December IgS1, the Bundesgerichtshof (the Supreme Court of 

the German Federal Republic) ruled that Slnce the Relchs-

gericht has been located in Lelpzlg the BGH could not rule on 

the van der Lubbe case. It argued that only the Kammergericht 

of Berlin could rule on this case. In a decision announced on 

20 December 1982 the Kammergericht maintained that the 1933 

verdict violated the legal princlple of in dubio pro reo in 

its conviction of van der Lubbe." 

72 Kempner, p.16i Müller, p.3S. Müller cites the printed 
decision in Strafverteidiger, Band l (1981): p.140ff. as his 
source. 

73 Kempner 1 p .16. 
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Conclusion 

In 1879 The Reichsgericht had been created as the only 

national court in the ent~re German Reich. In every respect 

but one the Court was s~mply the highest court of revision in 

Germany. The only exception was the cr~me of treason where the 

Reichsger~cht hact jurisdiction over every other court in the 

Reich. During the Second Reich this privilege was not used 

very often as the Court tried very few cases dealing with 

Hoch- or Landesverrat. 

Durlng the Weimar Republ~.c this situation changed drama

ticdlly. Al though the Rei chsgericht was basically unscathed by 

the November 1918 revolution and the events that followed the 

Court was unable to give the Weimar government its complete 

support. It has been shown that the $upreme Court was not as 

anti-Republican as the judicial system in general. Neverthe

less, the Court was not always impartial in its treatrnent of 

left- and right-wlng radicals. 

In the early months of the National Socialist regirne the 

judges of the Reichsgericht, like 50 rnany others, seems to 

have seen the new government as the protector of Germany 

against the Communist menace. The judges of the Su?reme Court 

supported this "national" governrnent but they were not Nat ion

al Soclalists and were very concerned about protecting their 

own rights as an independent judiciary. The attempts by the 
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government to consolldate their hold on power, the Glelch

schaltung, made this very difficult. The Reichstag fire trlal 

made it lmpossible. 

During the trlal the judges of the IV. Strafsenat were not 

perfecto There was a double standard ln place regardlng the 

treatment of wltnesses, the Court gave in to political 

pressure to allow governrnent ministers ta dellver harangues 

against C'onununism durlng the proceedings, and, ln the end, the 

German Communist Party was still blamed for the fire. Never

theless, the Court ruled that four of the flve defendants were 

not guilty. ThlS decislon, especially the verdlct in Torgler's 

case, was not popular in German offlclal clrcles and the Court 

knew it. But he had not been proven gUllty dnd the Judges 

acquitted the Communist Reichstag deputy. The sentenclng of 

van der Lubbe to death, condemned by many as going against 

basic principles of justice, was not entirely unprecedented. 

In the end the conservatlve judges on the bench directed 

the trial according to their own hlstorical antecedents and 

legal, social and palitical beliefs. 

The National Socialist governrnent went inta the Reichstag 

fire trial with the hope that the Reichsgericht would glve the 

regime the support it needed at that moment. Early on ln the 

trial, National Sociallst leaders made an at tempt to appease, 

coerce and quietly intimidate the Court outside of the pro

ceedings. This was done dt the same time as the gGvernment 
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proclalmed the equallty of law and justice in the new Germany. 

From October 1 to 4. 1933, the annual Deutsche Juristentag 

was held, appropriately, ln the city of Leipzig. Speeches were 

delivered by Reichskanzler Adolf Hitler and Reichsjustizkom-

missar Dr. Hans Frank. Dr. Frank announced at the opening: 

"The gulf between the people and the German jurists has been 

bridged by National-Socialism and now we will give the people 

justice hand ln hand with the people. III Also on October l, a 

new portico on the front of the Reichsgericht building was 

unveiled. It read: "German Law to the German People through 

National Sociallsrn. ,,2 On October 3, Dr. Frank declared a new 

motta for Germany which was much the same as another, more 

famous, slogan: "Ein Volk, ein Reich, ein Recht." 3 

On the la st two days of ceremonies the National Socialist 

leadershlp lssued sorne warnings to the German judiciary. On 

October 3 Dr. Frank stated: 

Es war fur aile ein wirklich grosser Anblick, aIs aus 
dem Portal des Reichsgerichts heraus die Richter des 
Reichsgerichts in ihren Roben traten. Das war für uns 
das Symbol, dass die Juristen kûnftig nicht rnehr 
hinter verschlossenen Tûren dem Volk gegenüber zu 
amtieren haben, sondern rnitten im Volk für das Volk. 4 

1 Cited in Robert Dell, Germany Unmasked (London: Mdrt
in Hopkinson Ltd., 1934), p.97. 

2 Wheaton, p.376. 

) Paul Meier-Benneckenstein und Arel Friedrichs (Hg.), 
Dokumente der deutschen Politik, Bd.l: Die nationalsoziali
stische Revolution 1933, 5. Auflage (Berlin: Junker und Dünn
haupt Verlag, 1939), p.398. 

4 Meier-Benneckenstein, p.397. 
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The government's Judlcial leader also repeated an old saylng 

of Hitler 1 S: 'Justice is what serves the Interests of the 

German nation. ,,5 Hitler gave a warning or promise in his fInal 

speech on the 4th, when he said: "The totalltarlan State wlll 

not tolerate any dif ference between law and morality. Only 

within the framework of a Weltanschauung [Ideology) can and 

will a judiciary be Independent."O 

The disappointment of th8 government in the Reichsgericht' s 

verdict was obvious. The tone of National Socialists leaders 

began ta show intolerance of German jurists. On 14 January 

1934, Dr. Frank wrote in the Volkischer Beobachter: 

The judge 1S independent in hlS decision and subJect 
only to the law dictated by the life of the natlon. 
The formaI laws must not be fetters for the judge 
but the gUlding prInclple for the development of the 
national community. The judge must not act in con
tradiction to the law maker[ ... ] National Soclalism 
protects th2 independence of the Judge on the basis 
of National Soclalist Weltanschauung [l.deologyJ and 
leadership of the natIon, but It also demands of him 
the participation in that ideologicai and will-cre
ating domain ta which the Fuehrer and his decisions 
belong. National Sociallsm wIll not be able to tol
erate jurisprudence WhlCh is not Ideologically de
termined and which floats above us ln tlmeless space 
and in that sense is independent. It must demand 
that the jurisprudence of the Third Reich also be 
part of the community of our nation. 7 

At least one of the judges of the IV. Strafsenat feared 

5 Cited in Heiden, p. 322. 

6 Domarus, p.364. 

7 Cited in Burdick, pp.420-421. 
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that the Court mlght suffer as a result of its final decision. 

On 13 February 1934 0r. Ccenders wrote: 

In dem ProzeB gegen die Reichstagsbrandstifter habe 
ich aIs belsltzender Richter mitgewirkt ... Der Auf
fassung der nationaisozialistlschen Presse, daB es 
sich rein obJektiv um ein Fehlurteil handelt, trete 
ich durchhaus bel ... Das FehIurtell in der Sache ist 
meiner Auffassung nach Eine Folge des yom ersten 
Tage der Ermlttlungen an unrichtig in Angrlff genom
menen Verfahrens ... Aus der Krltlk der natlonalso
ziallstischen Presse (habe ich) die Auffassung ge
wonnen, daB das Vertrauen zu der erstinstanzlichen 
Judikatur des Reichsgerichts elnen recht erheblichen 
StoB erfahren hat. 8 

After this alleged Fehlurteil in the Reichstag fire trial 

the government began to take an Even harder line toward the 

legal profession ln Germany. The Natlonal Socialist theory of 

a Communist conspiracy against the government was so strongly 

believed by its members, Hitler lncluded, that the Court's 

final decision came as an unpleasant shock. 9 Hubert Schorn 

wrote: "Der ProzeB wurde sa zum Ârger des Regimes zu einem 

Fiasko. Das Urteil erregte auch den Unwillen der national

sozialist ischen Staatsfûhrung.· :') 

A parallel process of legal developrnent was expanded in 

early 1934. This process, somewhat llke Ernst Fraenkel's "dual 

state", involved the establlshment of revolutionary judicial 

8 Deutsches Zentralarchlv Potsdam, Oberreichsanwalt, 
Personalia, B1.128 cited in Kau!. pp.111-ll2 (Ellipses in 
source) . 

q Mommsen, "The Political Effects of the Reichstag 
Fire," p.137. 

10 Schorn, p. 68. 
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institutions as an alternative to the normal legal system. 

This procedure began in March 1933 with the creation of the 

Sondergerichte as another means of t ryHlg pollt lcal cases. 

On 23 March 1934, in a government cabInet meetlng. a pro-

posal for a revolutlonary new court to be Introduced Inro the 

1ega1 system was announced. The minutes of the meetIng read: 

Die Besp~echung ergab Überelnstimmung dahln, dag dle 
Ahurteilung von Hoch- und Landesverratssachen einem 
besonderen Vo1ksgerichtshof ùbertragen werden 5011e. 
Der Gerichtshof 5011 aus zwei rechtskundigen Rich
tern und drei Laienrichtern besteten. Ole Ietzteren 
sollen fûr elnen langeren Zeltraum ernannt werden. 
Der Reichsminlster der JUstlZ wird den entsprechend 
abgeânderten Gesetzentwurf vorlegen. 11 

On 24 April 1934 the proposaI became reallty with the law 

creating the Volksgerichtshof, or People' s Court .12 ThIS 

revo1utionary court was Introduced solely to try cases of 

Hochverrat and Landesverrat. Each senate of the VGH (and there 

could be several) 80nsisted of five members of WhlCh only two 

had ta be professianal, qualified judges. The Court was given 

jurisdiction over cases of treason and assault, or atternpted 

assault, of the Reichsprasident or any other mernber of the 

Reich government. In addition, the VGH alsa had ]urlsdlctlon 

11 Karl-Heinz Mlnuth (Hg.), Akten der Relchskanzlel: 
Regierung Hitler 1933-1938, Teil 1: 1933!3~, Band 2: 12. Sep
tember 1933 bis 27. August 1934 (Boppard am Rheln: Harald 
Boldt Verlag, 1983), p.1221. 

12 The Volksger1.chtshof was established ln Art1.kel III 
("Volksgerichtshof"l of the "Gesetz zur Anderung von Vor
schriften des Strafrechts und des Strafverfahrens. Vom 24. 
April 1934," RGBl, 1934, Tell I, pp.345-346. 
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... in cases ~n wh~ch the accused was charged w~th a combinat ion 

of treason and other crimes. The last paragraph of the law 

stated: "Gegen dle Entscheldungen des Volksgerlchtshofs ist 

ke~n Rechtsml t tel zulassig." lJ 

Although 't was not stated in the outline ~f the new Court, 

the three lay judges appointed to each senate ln the VGHwere 

to be chosen from among the National Soc~alist movement. Popu-

lar choices were members of the SA, 55, and the Labour Service 

of the Reich. 14 It was obvi ous that this new, revol utionary 

tribunal was meant ta be a more reliable alternative ta the 

existing court system in politlcal cases. The balance of the 

decision lay in the hanàs of National Socialist jurors, there 

was no appeal from the final decision, and the jurisdiction of 

the Court not only included treason, but also treason in com-

bination with other offenses. If the legal definltion of trea-

son was expanded, the jurisdiction of the VGH would aiso be 

expanded: S • ~his Court went far beyond the power and influ-

ence of the Sondergerichte created in March 1933 in 1ts abili-

ty to undermine the traditional court system. There ls no 

doubt that the Volksger~chtshof was revolutionary and was 

13 "Volksgerichtshof," RGBl, 1934, Teil I, pp.345-346. 

14 Kramer, p. 625. 

lS The legal definitions of Hochverrat and Landesverrat 
were broadened ln Artikel 1 and 2 of the "Gesetz zur Anderung 
von Vorschrlften des Strafrechts und des Strafverfahrens. Vom 
24.April 1934," RGBl, 1934, 're~l l, pp.341-345. These changes 
provided the death penalty for high treason and expanded the 
list of activitles which were deerned treasonable. 
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.. Il intended as an instrument of polltical dominatlon by the Na~l 

government, an instrument of 'National-Sociallst law' which 

flew in the face of all humanist llberal principles and 

tradltions of j~stlce". lb 

The National Socialists made no secret of the fact that the 

new court was meant ta be a more r€liable judlcial forum for 

political cases. Wllhelm Welss, an editor of the Volkischer 

Beobachter, wrote on 19 November 1934: 

For goo~ reasons the National Socialist state, after 
the seizure of power, has created a speclal court 
for the trial of the most serious crImes that exist 
in political matters. Whoever is famillaI" with the 
sentencing policy of German courts especlally before 
the NSDAP seizure of power can fully appreclate the 
necessity for such a court of Law. One could abJect 
by saying that before 30 January 1933 high treason 
and Landesverrat were matters for the Reichsgericht 
in Leipzig. The trials whlch were pending or dealt 
with there ~ould not lead to a satisfactory solutlon 
in the National Soclalist sense, because the Relchs
gericht in lts work and tendency was dependent on 
the general polltlcal and splrltual baslc attltude 
which dominated ln the democratlc state of Welmar. 
Any trial for treason ln Leipzig was as a rule an 
affair which Led to confrontations in parliament and 
produced a shameless agitation by the gutter press 
against aIl who made a modest attempt to protect the 
Reich at least from the most blatant acts of treason. 11 

The introduction ()f the Volksgerlchtshof was of great 

significance ta the Reichsgericht. The only crlme WhlCh the 

Supreme Court held jurlsdictlon over, not as an appellate 

16 Peter Hoffmann, The History of the German Resistance 
1933-1945, trans. Richard Barry (Cambrldge, Mass.: The MIT 
Press, 1977), p.524. 

17 Clted ln Koch, In the Name of the Va lli, , p. 45. 
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court but ln the first hearing of the case, was the crime of 

treason. with the creation of the VGH that jurisdiction was 

removed. r:.:'he Heichsgericht was left only as the highest court 

of revislon in Gerrnar.y. Werner Johe called it nothing more 

than a Rechtsmittelgericht. 18 

Many hlstorians claim that the Reichsgericht's verdict in 

the Reichstag fire trial was the direct cause of the creation 

of the VGH. William Sweet, an historian of the People's Court, 

claimed: "The Volksgericht was created as a direct result of 

Hitler' s dissatisfaction with the Relchstag fire trial, in 

which he had hoped to prove the existence of a Cornmunist 

conspiracy. Il t9 Unfortunately, nei ther Sweet nor any of the 

others give any solid evidence to back their assertion that 

the VGH was the direct product of the Reichstag fire trial. 

Hans Frank seems to be the only primary source to glve any 

conflrmation to this theory. In 1945, while waiting for his 

war crimes trial at Nürnberg, he wrote: 

lB Johe, p.llO. 

19 William Sweet, "The Volksgerichtshof: 1934 -45," Jour
nal of Modern History, vol.46 (June 1974): p.315. Other his
torians and contemporary observers who agreed that the final 
decision in the Reichstag fire trial caused the creation of 
the new court lnclude: Stephen H. Roberts, The House That Hit
ler Built, 7th ed. (London: Methuen Publishers, 1938), p.283i 
Justice Robert Jackson at the Nürnberg War Crimes Trial in 
Trial of the Major War Criminals before the International Mil
itary Tribunal: Nuremberg, 14 November 1945 - 1 October 1946, 
Volume l (Nuremberg: Secretariat of the Tribunal, 1947), 
p.179i Kirchheimer, political .. Tustlce, p.l04ni and Fritz Mor
stein Marx, Government in the Third Reich, 2nd ed. (New York: 
McGraw-Hlll Book Company, 1937), pp.75-76. 
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Diesem Argument [that a new type of Judge was neces
sary] verdanke lm Zusammenhang mlt den objektiven 
Urteil des Relchsgerichts im Relchstagsbrandprozess, 
über das Hitler êrger1ich erstaunt war, der Volksge
richtshof als oberste Reichsgerlchtsbehôrde fùr Hoch
und Landesverrat, glelchrangig dem alten ehrwùrdlgen 
Reichsgericht, sein Entstehen". 2,' 

The causal argument presented by Sweet and others might 

carry more weight if the VGH had been a slmple replacement for 

the Reichsgericht. But the People' 5 Court was more than a 

substitute for the Supreme Court because of its radlcal break 

with the tradltional and professional court system. It seems 

unlikely that this creation would have been the result of a 

single, al though very important and dlsapPolnting, verdict 

from the Reichgericht. 

What seems more plausible 15 the thesis that the lntroduc-

tion of an alternate court was accelerated by the rullng ln 

the Reichstag fire trial. The Court's decislon ln the case 

showed to the leaders of NatIonal Soclalist Germany the "weak-

nesses" of the liberal Judiclal system. After all, the Idea of 

a 'people's tribunal' was not new to NatIonal Socialist think-

ing in 1933. 

In Mein Kampf, Hitler proclalmed that after ~ecoming leader 

of Germany he would create a Nat lOrJalgerichtshof to prosecute 

the "Novemberverrat" .21 In 19jO, at the Reichswehr trial, 

Hitler also proclaimed that after the legal ascension ta power 

20 Frank, p.IS3. He baslcally repeats hlmself on p.1S9. 

21 Adolf Hitler, Mein Kampf, Bd.2, 9.Aufl. (München, 
1933), p.610ff. cited in Gruchmann. pp.956-957. 
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by the Natlonal Soclalists a Staatsgerichtshof would be intro

duced to punish those involved ln the actions of November 

1918. U Natlonal Soclalists such as Otto Strasser dlscussed 

a future Natlonal Sociallst abolltion of the professional 

court system. He also wrote: ~Instead there will be people's 

courts, where the sound instincts of the people can be trusted 

ta observe the princlples of German law, justice, and right 

until new legal forms have been elabo:rated ... 23 

The legacy of the Reichstag fire trial did not end with the 

creation of the People's Court in 1934. On 28 June 1935, the 

government changed the legal maxim of nulla poena sine lege 

("no punlshment wlthout law") to nulla cri men sine poena ("no 

crime wlthout punl.shment") . 24 National Socialist views on the 

topic were discussed at the XIth International Penal and 

Penitentiary Congress held ln Berlln in August 1935. Dr. 

Û Ci ted ln Peter Bucher 1 Der ReichswehrprozefS. Der Hoch
verrat der Ulmer Reichswehroffiziere 1929/30 (Boppard a.R.: 
Harald Boldt Verlag, 1967), p.260. In the Engllsh translation 
of Ingo Müller's book Hitler's words are translated incorrect
ly in 50 far as Staatsgerichtshof is interpreted as "Supreme 
Court". Müller, p. 20. German legal dlCt lonaries usually gi ve 
two deflnitions for Staatsgerichtshof - a high court of state 
and a constltutional court. None of the dictionaries consulted 
gave the Supreme Court as a translation. 

21 ot to Strasser, Germany Tomorrow, tra11S. Eden and Cedar 
Paul (London: Jonathan Cape Ltd., 1940), p.215. Although 
translated and published in 1940 it would seem that this was 
written much earlier. 

24 "Gesetz zur Anderung von Vorschriften des Strafver
fahrens und des Gerlchtsverfassungsgesetzes. Vom 28. Juni 
1935," RGBI, 1935 Teil l, p.839. For a detailed analysjs of 
the changes involved in the new law see Lawrence Preuss, "Pun
islunent by Analogy ln Natlonal Sociallst Penal Law," Journal 
of Crlmlnal Law dnd Criml.nology, vo1.26 (1935-36): 847-856. 
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Roland Freisler, Staatssekretar in the RelchsjustlzmiIllsterlum 

(and later on, Presldent of the People's Court) 1 gave a speech 

on August 21 ln which he d1scussed Natlonal Soclalist Vlews 

on, among other Legal tOplCS, nulla poena !:Olne lege. In 

Freisler's op1n10n, the changes in definltion WhlCh had been 

brought in by the government ln June were necessary for the 

legal security of the natlon. 25 

One last lnsult was thrust upon the Relchsgerlcht on June 

1936 with the creatlon of the Reichskrleqsgerlcht. A new law 

dealing with Militargerichtsbarkelt (m1litary court Jurisdic-

tion) passed by the government on 12 May 1933 stated that the 

Reichsgericht still held jurisdict10n over mllltary treason 

cases in the f irst lnstance. 26 Wi th the creat 10n of the 

Reichskriegsgericht in June and the expansion of lts Jurlsdic-

tion in Octocer 1936 the Supreme Court lost control over aIL 

cases of Kr~egsverrat ta the mliltary court. ThlS entalled aIL 

cases involving ffillltary treason aga1nst the Relch and the 

trading of military secrets ta the enemy.~' 

2S Freisler's speech is printed in Sir Jan Simon van der 
Aa (ed.), froceedings ot the XIth International Penal and Pen
itentiary Congress Held in Berlln, August 1935 (Bern: Bureau 
of the International Penal and Pem.t.entlary Commlss10n, 1937), 
pp.414-435. 

26 Wal ter Wagner l "Braune Recht sprechung. POIl t l sehe ,Jus
tiz im 'Drltten Relch'," D1e politlsehe Melnung, 6:67 (Dezem
ber 1961): p.44. 

27 The swi tch in J urlsdlet lon took place ln Il Bekanntmaeh
ung der Nuefassung der Milltargerlchtsordnung und des Elnfüh
rung zu lhr. Vorn 29.September 1936," RGBl, 1936 Tell l, 
pp.751-754 and "Militarstrafgerlchtsordnung (MStGO)," pp.755-
810. The topic is aiso discussed Hl Albrecht Wagner, Die 
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In its handl~ng of the Reichstag fire trial the Reichsge-

richt had proven itself unrellable to the new leaders of 

Germany. By 1936 the Court was nothing more than the highest 

court of revlsion in Germany. The only crime in which it had 

preferential jurisdlction, treason, had been taken out of its 

hands by the National Socialist government. 

deutsche Justiz und der Nationalsozialismus, Teil lb: Die 
Umgestaltung der Gerichtsverfassung und des·Verfahrens- ünd 
Richterrechts lm nationalsoz~alistischen Staat (Stuttgart: 
Deutsche Verlags-Anstalt, 19€8), pp.249-250. 
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