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ABSTRACTS

ASSTRACTS

The concept of fundamental breach plays a crucial role within the remedial
system of the U.N. Convention on Contracts for the [nternational Sale of Goods
(eISG), because the remedies available to the panies to a contraet of sale depend on
the character of the breach. The Thesis analyzcs the concept. Il canvasses the
ditTerent approaches employed by scholars and couns in determining fundamental
breach and examines whether they can be justified by the rules of interpretation under
the CISG. This examination shows that none of the approaches can be applied to aU
potentiaJ situations of fundamental breach and that their concurrent application is likely
to produce concflieting resuJts. This Thesis introduces a new methodology, which is
based on a single concept applicable in ail circumstances. Such methodology would
aJso provide greater cenainty and predictability to international sales transactions as
required by the needs of the business world.

RÉSUMÉ

Le concept de la «contravention essentieUe» joue un rôle crucial au sein du
régime des sanctions prévu à la COllvelltion slIr la vente illtemalionale de
marchandises (C.V.I.M.) puisque les recours mis à la disposition des panies
contractantes dépendent de la nature de la contravention. Cene thèse analyse ce
concept. Elle étudie les différentes méthodes employées par les auteurs et les tribunaux
afin de détenniner s'il y a contravention fondamentale, et examine si ces méthodes sont
compatibles avec les règles d'interprétation prévues par la C.V.I.M. Cette analyse
montre qu'aucune des méthodes n'envisage toutes les situations possibles de
«contravention essentielle»; cet examen montre aussi que l'application simultanée de
plusieurs méthodes donnerait probablement lieu à des résultats contradictoires. Cette
thèse introduit une nouvelle méthodologie fondée sur un seul concept applicable à
toutes les circonstances. Cette nouvelle méthodologie rendrait également plus
cenaines et plus prévisibles les transactions internationales de vente et répondrait ainsi
mieux aux besoins du monde des affaires.

Il
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Introduction

Judging by the number of states that have approved it. there is no doubt that the

United Nations Convention on Contracts for the International Sale ofGoods l is one of

the mast successfu1 exalnples of unification in the area of international commercial

law. 2 Since 1980. when the Convention \vas unanimously adopted at a diplomatie

Conference with representatives from 62 States and 8 international organizations, 52

states from five continents, including almast ail the major trading nations, have ap

proved. ratified, accepted, or acceded to the Convention,'~

However, using such superficial criteria to evaluate the Convention' s success does

not seem to be the right approach. Of al least equal importance is whether unitbrm

commercial law has been generally accepted by the business world whose interest it is

primarily meant to serve." Vntil now, the Convention lacks of such wide acceptance,

Hereinaftcr "the Convenlion". Articles \\ithout any funher designation refer to the Coo,'cn
lion. The official United Nations text of Ihc Coo\'cnlion is conlaincd in Confcrcnce for Ihe Interna
tional Sale ofGoods. U.N. Doc. A/CONf. 97118: reprinted in 19 I.L.M. 668 (1980). For the English
version of the le:\1 of Ihe Con\'ention. sec Appendix l. The English. French and Spanish version arc
a\'ailable al hUp://\\""'.un.or.al1uncilralllenglish11french 11spanishIItc:\1s1saleslsalescon. hlm#top.

; To tlle samc cffect. sec Bonell. 26 Unifonn L.Re\'.. al 26 (1996): fermri. 15 1.L. & Corn. 1. at
13 (1995): Diedrich. RlW 1995. al 353: BrandIFlcchlncr. 12 J.L. & Com. 239 (1993). According 10

the FinanciaJ Times. Septcmber 21. 1993. Business Section 1. the COO\'cntian represcnts the "biggest
sucœss 50 far achiC\'ed ~. intcr-govcrnmentaJ attcmpts at unification of commercial la\\'5".

l Thcsc caunlries and the date Ihe Con"ention bas or will cOllle inlo force for them are: Argen
tina. Jan. l. 1988: Australia. Apr. 1. 1989: Austria. Jan. l. 1989: Belarus. Aug. l. 1991: Belgium.
No\·. l. 1997: Bosnia-Herzego\ina. Mar. 6. 1992: BuJgaria. Aug. 1. 1991: Canada. May 1. 1992:
Chile. Mar. l. 1991: China. Jan. 1. 1988: Croalia. Oct. 8. 1991: Cuba. Dec. l. 1995: Clcch Republic.
Jan. 1. 1993: Denmark. Mar. 1. 1991: Ecuador. Feb. l. 1993: EID"PI. Jan. 1. 1988: ES1onia. Oct. l.
1994: Finland. Jan. l. 1989: France. Jan. 1. 1988: Georgia. Sep. 1. 1995: Gcrmany. Jan. J. 1991:
Greece. Feb. l. 1999: Guinea. Fcb. 1. 1992: Hunga~·. Jan. 1. 1988: Iraq. Apr. 1. 1991: Itlly. Jan. 1.
1988: Lan·ia. Aug. 1. 1998; Lesotho. Jan. 1. 1988: Lithuania. Fcb. 1. 1996: Lu..~embourg. Febr. 1.
1998: Mexico. Jan. J. 1988: Molda\ia. No\'. l. 1995: Mongolia. Jan. l. 1999: Nclherlands. Jan. 1.
1992; New Zealand. Oct. 1, 1995: Non\'a~·. Aug. 1. 1989: Poland. Joo. 1. 1996: Romania. Joo. 1.
1992: Russian Federation. Sept. 1. 1991: Singapore. Mar. 1. 1996: Slo\·akia. Jan. 1. 1993: Slm'enia.
June 2~. 1991; Spain. Aug. 1. 1991: Sweden. Jan. 1. 1989: S"itzerland. Mar. 1. 1991: S~Tian Arabian
Republic. Jan. 1. 1988: Uganda. Mar. 1. 1993: Ukraine. Jan. l. 1991: United States of America. Jan.
&. 1988: Uzbekistan. Dec. 1. 1997: YugosJa\ia. Jan. 1. 1988: lambia. Jan. 1. 1988.

Ghana and Venezuela ha,'c each signed. but ha\'e ~'el to officia1I~' ratify. appro\'c or accepl the
Convention. For rele\'anl information on the status of the Con\·ention. see: hnp://w",,·.oo.org/Deplsl
Trea~'/finallts2/ne\\"filesipan_boo/x_booIx_1O.hunl.

4 The Convention does DOt apply 10 consumer sales. See article 2(a).
See Cook. 16 J.L. & Corn. 257. al 258 (l997)(emphasizing thallhe business communi~' and legal

practitioners ""ill cast the final decisÏ\'e ,lotes ~. either embrac:ing, or OpIing oui of. the Conven
tion~); Kritzer. Comcll CISO Re\ie\\". al 147 (1995)(stating that the Con\'ention is designed to rOSIer

1
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which can best be seen by the limited number of published decisions interpreting the

Convention.' Even if one considers that not ail decisions have yet been published or

reponed and that arbitration awards are often not published at ail. in relation ta the

actuaJ number of sales transactions having taken place since the Convention entered

into force in 1988, the number of reponed Convention cases seems to be very small

and gives rise to the assumption that the Convention has often been excluded by the

panies.6

Any attempt to explain why the Convention has been excluded is. in the absence of

empirical data, a rather speculative exercise. From the present writer's own personal

and professional experience as a practicing attorney in Germany, however. panies of

ten exclude the Convention for two main reasons: First, simply because the parties. as

weil as their lawyers, neither know the Convention nor are they interested in becoming

acquainted with il. 7 For such persans. it is more convenient ta confine themselves to

their well-known domestic rules than to learn a completely new set of rules. 8 Second,

world trade by acting as a bridgc to impro"cd undcrsaanding in business dcalings bctwccn persans
from dilTerent countnes and culturcs).

! ln the database of lhe Uni'·ersit~· of Freiburg. sec inJ;u note lOI. as of 18 August 1998, 335
cases on the Con"eOlion bas becn registered. According 10 Professor Michael R. Will of Ihc Uni,·cr·
si~' of GenC\·a. who bas established a network of correspondents for the purpose 10 share knowlcdge
on citations to scholarly "'ritings and case lal" on the CISG. couns and arbitral tribunals ha,'c rcn·
dercd approximalely ..,u decisions. See Will. "The First "oU or 50 Decisions".

6 For similar stalcmcnts, sec Pillz. in: Unifonn Commercial Law in the T",cnl}' First Century. at
85 (stating thal "surprisingl~·. onl~' a "CI)' limited number of Sales Con"ention cases - in German~' as
clsewhcre - bas been reponed no",'"); Cook. 16 lL. &. Com.. al 257 (1997) (calling the faa that onl)"
n\'o U.S. cases interpreting the Convention ha"c becn rcponed yet as "3 stunning result considering
the broad scope orthe Con"cntion's application").

. Sec Kritzer. Corncll CISG Re\iew 1017, al l''S (199S)(stating tbat then: are man~' atlomC)'s
wllo are ROI awarc of the CISG): Han~ 67 N.Y. St. Bar 1.. at21 (I99S)(emphasizing that on the
one band ail la\\'~'ers appreciate the significance of suc:h widel~' acelaimed achin'emenls in interna
tional cconomic cooperation as GATI and NAFT'A but kno\\' lime if an~thing of the COR"enlion);
Witz. Rec. Dall. Sir.I"3, 1.... (199S)(Slating lbat "les juges et avocats... R'aient pas cncore suffisam
ment pris conscience de ce que les contrats dont ils onl à connaître sonl régis par la Con\'ention de
Vienne").

" Sec al50 La"ers, Infl Bus.L.. at 10 (1993) (stating thal lawyers foll0\\1ng the maum "[tlhe
dai) ~'ou mo\\' is bener than the dail you do DOt know" tend to api out of the Con"ention)~ Vis. in:
Unifonn Commercial La\\' in the T\\'en~' First Cen~', al 16 (pointing oui tbat "ltJraders. merchants.
bankers and la",yers \\ill acœpI UNCITRAL leXIs onl~' if they conclude that it is to their ad\'antage to
ba\'C their international transactions gO\'emed ~. such rules")~ Karollus. JuS 1993. al 378~ Posch.
International Sale. al 8-9.
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sorne very important provisions of the Convention contain of vague terms that cause

uncertainty and unpredictability, since their interpretation is not yet clear.'J

This thesis will deal with one of those vaguely drafted provisions, namely the con

cept of fundamental breach of contraet in Anicle 25. This concept plays a crucial raie

within the remedial system of the Convention, because the remedies available ta the

buyer and the seller depend on the character orthe breach. Generally speaking, only jf

one of the parties' failure, either the s~lIer or the buyer, to perform his contractual ob

ligations amounts ta a fundamental breach, will the other party be entitled to declare

avoid the contract as of "ght (de pleno jure). 10 Fundamental breach is funher prereq

uisite for the right of the buyer to demand substitute delivery if the goods delivered do

not conform to the contract. Il Finally, fundamental breach is important in the transfer

ofrisk. 12

The concept ofufundamental breaeh" is defined in anicle 25, according to which a

breach is fundamental,

if it results in such detriment to the other pany as substantially to de·
prive him of what he is enlitled to expect under the contraet, unless the
pany in breach did not foresee and a reasonable persan of the same
kind in the same circumstances would nol have foreseen such resuIt. 13

9 For similar conclusions. sec Ziegel. IH Can.8us.L.J. 1. ailS (1991) (stating lhat sorne la\\)'crs
will trcal the untcnaintics and unu:stcd Con"cntion pro\'isions as sufficient reason 10 extlude the
Con"enlion entirel}'): Cook~ 16 lL. & Com. 257. al 258 (1997): Note. 97 Han'. L. R 1984. al 1986
(1984).

Sec aJso Sher. in: Unifonn Commercial Law in the Twenl}' First Cenl~·. al 95. wherc Ihe author
comments on the praaicnl implications oflhe Con"cntion for the proctice of la\\' in Ncw York. from
the perspecti"c of members of the New York bar. as follo\\'5: "The unœnaint~· of the inlerpreaation.
and bence of the application. of the Sales Con"ention makes the New York practitioner walY. and
thus reluetant 10 utilize lhe Sales Con,·ention. The New York praetilioner elects 10 opt OUi of lhe
utilization of the Sales Convention in (3\'Or of a la\\' \\'ith \\'hich he or sile is more familiar. and
tbereCore more comfonable. Thcre is a tenden~' of the New York practitioners to opt out even in
Ihose situations where Ihe likel~' outcome under the unsenlcd law of the Con"ention may be mo~ &,
,'ourable 10 lhe position of the praditioncr and his or her client than the likel~' oulcome undcr lhe sel
tled la\\' orthe familiar Uniform Commercial Code",

lu See articles 49(1 )(a). 51(2), 6-1(1 )(a), 72(1), 73 (1 )(2).
Il Sec Anicle -l6(2).
1~ See Article 70.
13 A similar emphasis on Ihe aclual eO"ect of the bn:ach "'as gi\'en ~' Diplock and Upjohn L.JJ. in

Hong Kong Fi, Shipping Co. Lld. ". Kawasaki Kisen Ka;"jha Lld.• [1962J 2 Q. B. 26: [1962J Ail E.R.
-174, \\'here a similar fonnula 10 anicle 2S "'as established:

3



•

•

FWldamental Breach Wldc:r the CISO - lntroc.luctlon. Plan &. Purpo~ of lhlS PaJl'."

Anicle 25 does not provide any examples ofevents, which would constitute such

a fundamental breach. 14 Instead, general tenns and phrases are used ta define funda

mental breach, such as "detriment", ··substantial deprivation", and "foreseeability".IS

These terms hardly allow the panies to a sales contract, in case of dispute. to deter

mine ex aille, i.e. before one of the parties deems the contraet avoided. whether a

breach was fundamental. 16 Notwithstanding any issue of fundamental breach. there is a

need for certainty and predictability since contract avoidance or continuance demands

completely ditferent measures from the parties. 17

For example, in cases of fundamental breaeh of any of the seller's obligations, once

the buyer avoided the contract.. the seller must immediately take back the goods sup

plied. which necessarily involves risks ofdamage or loss and expenses such as costs for

transports and storage. 18

ft is true, however, that the uncertainty created by the definition of fundamental

breach, can be avoided through a more specifie avoidance regime negotiated by the

Does the occurrence of the e\"ent depri\'e the part).... of substantialh' the whole
bcnefil which it was the intention of the parties as cxprcssed in the contmel that he
should oblatn ... ?

The formula was applicd to contraas of Ihe sale of goods in Ceho\'e X.I ~ P. Bremer Handels
iIesellschajt nr.b.H.. (19761 Q.8. .J..I. [19751 Ali E.R. 739. al 7-17. 755-757. 765. Sec also SUlIon.
Austr. Bus. L.R. 269. al 287 (1976)(commenaing on an carl~' draft ofarticle 25).

1-1 For a delennination of the Icrm "breach of contmct"'. sec infra Pan Ill. A. 1.
l:li Sec KritLer. Gu.ide 10 Practical Application. al 211.
16 For a similar statement. sec Will. in: Bianca!Bonell. Art. -18. al 3.2.2. (cmphasizing thal the

bU~'er bcars the risk of C\'alualing Ihe degree of non-eonfonnil)'): Boggiano. Uniform Law, al 35:
Magnus. An. -19 N. 20: Herbcr/Czelwenka. An. 49 N. 6: v. HoO'mann. Gewahrleistungs.1nsprtlche. al
]O() (ail cmphasizing thal in the absence of an e~"press agreemenl. il "ill bc \"CI1' often nol clear
whether or nOi a breach amounls 10 a fundamental one: and 1h.11 the seller runs the risk 10 commil a
fundamental breach himself if he dec:lares lhe conlrael a\'oided and a court laler does nol find for fun
damenlal breach.): Vilus. Common Law Instilutions in the CISG. al I-ISO (staling lhat businessmen.
legal profession and judges of the ci\;1 law ~'Slem "ill face difficuJties in that the principle according
to \\'hich liabilil)' is 10 be assessed in relalion 10 the contraet is unknown to them).

Sec aJso paragraph 2 of the Sec:reWial Commenw,' on anicle ..~ of the 1978 Draft Con\'ention
(=aniclc 49 of the OfJicial Text) (painting OUi thal uncenainty still exists as 10 whether the condilions
for contract a\'oidanœ had been met): for a harsh crilicism on the 1918 Draft anicle 23 r=anicle 2S of
the Official Textl. sec Huber. ~3 RabelsZ 413. al 52-1 (1979)(S1ating that the defilÙtion of fundamentaJ
breach is -meaningless. ambiguous and impn:cise" and lherefore -in general useless for practilio
ners").

1- The mercantile need for predietabilil)' and certainty is cmphasized ~. RandaillNorris. 71
Wash. U.L.Q. 599. al 609 (1993).

Il See Koch. RIW 1996. 98. al 99 (poinûng out lhal the seller bas practically no choice 10 take
immediate possession of the goods deli\'cred and/or ~. to selllhcm 10 a third pany once the ~'er bas
a"oiclcd the conbaet).
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panies t9 or by making use orthe h.N'achfrisr-avoidance-mechanism provided for under

articles 49( 1)(b), 64( 1)(b).:!O These opportunities. however. do not end the uncenainty

inherent in the definition of fundamental breach. Moreover, the buyer and seller can

not anticipate every problem that might arise. It thus begs the question of under what

circumstances can a breach be regarded as fundamental. 21

Plan & Purpose of this Paper

This paper will attempt to elucidate the concept of fundamental breach. lts purpose

is to replace the various approaches introduced by the couns and scholars with a

methodology, which would provide the panies to a sales transaction, govemed by the

Convention more assistance in being able ta deterrnine whether a fundamental breach

has occurred. To that end. the different approaches taken by scholars and the couns in

defining fundamental breach will be critically examined. As mentioned above, anicle

25, drafted in general terms must be interpreted. Therefore. before examining the dif

ferent approaches, it is necessary to identify the methods of interpretation under the

Convention. Consequently, Part 1deals with the Convention' s mies of interpretation.

It will be shown that these rules require tirst and foremost an autonomous interpreta

tion of the terms of the Convention in order to ensure their uniform application and

that the traditional rules of interpretation in civilian legal systems serves that goal best.

Based on the premise that uniform application, in the absence of a supranational coun

endowed with the exclusive jurisdiction to interpret the Convention, requires consid-

19 for a similar statement. sec Ziegel. Repon. Comment on anicle 25. at 3 (emphasizing thal the
panics arc al"'3)'s free 10 makc anangements with respect 10 the conscquenœs of a brcach): Stein.
Impact orlhe CISG on the U.S. Business. al 79 (slating the parties are ad\ised 10 specify performanœ
eharae:teriSlics or festing procedures thal "enable each sidc 10 make a more objedi\'c detcnninalion of
whethcr a breach bas occurred").

~I See anicles 49( 1)(b) and 6-I(1)(b). which enable the aggriC\'ed party 10 declare the conlrael
a\'oided if lhere is a dela~' in performance and if lhis breach of canlmel is nol remedied wilhin a rea·
sonable lime after notice in aa:ordanc:e "ith anicles 47( 1) or 63( 1). rcspec:ti\'el)·. bas been gi\'en. The
procedure authorized b)'lhese panicuJar anicles bas a cenain parentage in lhe Gennan procedure of
"Xachfrist" and the French procedure ofa "mise en demure ". allhough in ils currenl fonn. as empha·
sized in para. 7 of the Secretariat Commentai)· on 1978 oran anicle 43 [= anicle 47 of the Official
Textl (Original Records. al 39: Doc. History. al 0129). il does not panât: of either one. In lhe com·
meotaries on the COO\'cotion the procedure is usually refened 10 as 'vachfrist. Sec. e.g.. Wilt in: Bi
ancaIBonell. Art. 49. al 2.1.3.: Honnolcl Uniform La",. al § 305. Sec also infra note 27.

~t Sec Ziegel. Rcpon. comment on mÎcl&: 25. at 3.
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eration of case law and doctrine, Pan Il analyses legal writing and the reported case

law on fundamental breach. It will become clear that both legal writers and couns ba

sically employ the same approaches in determining whether a fundamental breach has

been committed. Pan III examines whether the employment of the ditferent ap

proaches can be justified by means of the Convenlion 's mies of interpretation. Special

emphasis will be given to the Convention' s legislative history and the context of fun ...

damental breach within the Convention. Pan IV critiques the different approaches as

far they ean be justified by the Convention's rules of interpretation. ft will be shown

that first, the remaining approaches cannot be applied to ail situations of fundamental

breach, past, present and future; secondly, that sorne of them are not applicable to the

remedy of substitute delivery. and finally, that their concurrent application is likely to

produce eonflieting results. Pan V introduces a new methodology to determine fun

damental breach, which funher elaborates an approach that has recently been employed

by the German Supreme Court. This new methodology is based on a single concept

and takes aceount of the various concems against the existing approaches. ft incorpo

rates a test, which asked whether the purpose of the contraet is frustrated due to the

breach, and whether the aggrieved pany needs the remedy of avoidance or substitute

delivery in determining fundamental breach.
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Part 1- Rutes of Interpretation and Construction under

the Convention

The objective of Pan 1is to identii)' the rules of interpretation and construction un

der the Convention.

A. Interpretation Autonomous to the CISG or in the Light of Domestic Law

When interpreting uniform international law. whenever the meaning of a cenain

ward, term or phrase is subject to various meanings, it is tirst necessary to determine

whether that term or phrase must be interpreted Hautonomously", or applied as inter

preted in domestic law. 22 Within the scope of the Convention and except for those

cases where express reference is made to the lex fori. such as under anicles 1( 1)(b)

and 28, it follows from paragraph (1) of article 7, that in interpreting the Convention

an "4autonomous" interpretation is required, According to the latter provision regard

shall be had to ilS international charaeter, the need to promote uniformity in ilS appli

cation, and the observance ofgood faith in international trade,23

Respecting the ~~intemational character" of the Convention and "'the need to pro

mote uniformity" requires an autonomous interpretation of its terms and concepts in

the context of the Convention itsel( and not by referring to any meaning under a par

ticular domestic legal system. 2
.. The anicles and concepts of the Convention caMot be

::: Sec Schlecbtri(:m. Unification. at 136. A good exampl(: of the co-existence of bolh theories 
intcrpretalion aUlonomous 10 Ihe Con"enlion and interprelalion in the lighl of domeslic la\\' - can be
round in a decision of lhe European Coun of Justice. Oct 6. 1976. 12n6. TessiiiIDunlop. E.C.R.
1976. 1.a85. n:garding the inlerpretation of the 1968 Brussels "Convention on Jurisdiaion and the
Enforœment of Judgemenls in Cilil and Commercial Mallers". ",bere the Coon 5laled: "The Con
,'enlion frequently uses e~-pressions and lerms from the field of Ci,'il. Commercial and Ci"il Proce
dure La\\' \\'hose meaning ma~' difJer in the §e\·eral member states. Consequcntly. the: question arises
as to whether these e.~pression and lerms must be secn as autonomous - and Ihus common 10 ail
member stales -. or as referencc 10 the substantive pro\isions of lhal la\\' which is applicable on the
basis of conniet~f-Ia\\'sndes of the coun al first concemcd "ilb the matter'·.

~ Anicle 1 (1) pro,·ides:
ln lhe interprctalion of Ibis Con\·ention. regard is 10 be had to ils internationaJ char
acter and 10 the nc:cd 10 promote uniformi~' in ils application and lhe obsen'anc:e of
good faith in inlernational trade.

:.. This poinl bas bœn emphasized by Bonell. Methodolog)'. al 45; Schlechlriern. Unification. at
137~ Diedrich. 8 Pace Int1 L.Re\'. 303. al 313 (1996)~ Hannell. 18 Y. J. Infl L. 1-93. al Il.C.l.a.
(1993).

7
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regarded as a species of domestic legislation~ even after its incorporation or impie·

mentation inta domestic law.:!s To do otherwise the result would not only lead to a

lack of unifonnity, but wouId also pramote forum shopping.:!6

However, where a lerm in the Convention has been taken from one or several legal

systems~ such as the Naehfr;.,., requirement:!7, a critical consideration of its domestic

interpretation is not necessariJy excluded by the reference to the international character

of the Convention and ils primary aim of promoting uniformity. ~lf Nor can one con

clude that domestic interpretive techniques are excluded by that reference. provided

that their application leads to results which are persuasive and conform to the goals of

the Convention in generaJ as weil as of the specifie provision in panicular.:!'J Only the

uncriticaJ recourse to the domestic interpretation of a given term or interpretive tech

nique is incompatible with anicle 7( 1).30

::5 Bonell. in: Bianca/BoneH. Art. 7. al 2.2.1.: KaSlely. 8 N\\'. 1.lnt'l L. &. Bus. 57~. al 601-6ù2
(1988): Vuqing. in: Unifonn Commercial Law in lhe T\\enl~' First Centu~·. al ~3.

:6 This poinl bas been cmphasized b~' Ferarri. 24 Ga.J.lnI1 &. Camp.L. 183. al 199 (1994). and
15 lL. &. Corn. l. al 9 (199S): the danger of forum shopping as a rcsuJl of divergent intcrprelalians
has also been pointed OUi b~' Honnold. Unifonn Law. al § 92. ",here the author states hl "(l)hc set·
llemenl ofdispules would be complicaled and litigants \\'ould bc encouraged 10 engage in forum shop
ping if the couns ofdifferent counlries persist in di\'ergent interprelations of the Con\'ention".

:~ The .\'achfrist rcquiremenl bas ils origin in German lal" and requires the crecülor 10 gi\'c the
deblor a notice rcquiring him 10 pcrfonn \\ithin a stalcd lime (.\'achfrisl). This principle is slalcd "ilb
regard to obligation 10 malte reparation in BGB § 250: \\lth regard 10 cases wbcrc a dccision for per
formance bas been rendcred against the deblor in BGB § 283 ~ and "ith regard to reciprocal conlraels
in BOB § 326~ sec Treitel. Remedies. at 16-149. Sec also supra. noie 20.

;:x For similar conclusions. see. for example. \'an der Velden. Inlerpretation b)' Outch Couns, al
21. 31-34 (staling fhal whcrc a source of unîfonn la\\' is a specifie pro\'ision of national law recoursc
to ils domestic interpretation is a logicaJ aid 10 interprelalion of the unifonn la\\')~ Mann. 1993 L.Q.R.
376. 383 (Slaling thal "li)1 is simply common sense that iflhe Con\'cntion adopls a phrase which ap
pears to ha\'C bœn taken from one legaJ ~'stem ... ",hen: il is used in a specific sense. Ihe interna
tional legislalors arc likely 10 ha\'C had thal sense in mind and 10 inlend its introduction ioto lhe Con
\·ention··)~ Volken. Scope. at 40 (emphasizing lhal recoursc to domestic inlerprelalion lheories is ad
missible as long as the uJtimale goal of uniform application remains unchaUenged): Ferarri. 24
Ga.J.lnt'1 & Comp.L. 183. al 209 (1994) (S1aùng that recourse 10 the study of foreign concepts is ad
missible when ··eitbcr the Icgislali\'c hiS10~' or the Con\'ention itself leads lO the conclusion thal the
drafters referred 10 conœplS peculiar to a specifie domesùe legal ~'S1em")~ Magnus. in: Staudinger.
An. 'N. 13 (stating "lib regard 10 the foreseeabilit)· rcquiremcnt under anide '4 thal recourse 10 ilS
English roots is admissible).

For soDICwhal different conclusions. sec. howC'·er. Bonell. in: BiancalBonell. An. 7. al 2.2.1.
(stating that ..(tlo have regard to the 'inlernational character' of the Con\'ention means fim of ail to
a\'oid rel~ing on the rules and lechniques tradilionally follo\\'ed in interpreting ordinal}' domestic leg
islation"}~ Audit. Vienna Sales Con\-enùon. al IS4~ EOrsi. General Provisions. al 2-S/6~ Femri. 24
Ga.J.lnt'1 & Camp. L. 183, al 201-202 (1994): Pmnenie, Interpretation and Gap-fiUing. at3(A).

:9 for similar affirmalions, sec, Endellein. Uniform Laws Application. at 331-333.
JO The need for crilica/ consideration of dornestic legal concepts wben interpreting uniConn la",

bas been poinled OUi ~. a dec:ision of the Gennan Supreme Coun (Bllnde~-ge"ich'shoj) of loi JuJ~'

1983, RlW 1984. ISJ. on an. 29 CMR (Convenûon on the Contrael for the Inlernational CarrïaF of
8
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For example, having regard to the former "doctrine of fundamental breach" under

English law31 is not permissible, since that concept was developed to enable an ag

grieved buyer to escape contractual provisions denying the buyer's right when goods

are defective. 32 ft would be equally inconsistent with the Convention' s objectives to

interpret its provisions narrowly. as is the case in most of the common law jurisdic

tions, where statutes are traditionally interpreted narrowly so as to limit their interfer

ence with the law as developed through jurisprudence,H Moreover, in contrast to

common law legisiation.l~, reference to (equitable) ruies previously goveming matters

Goods b~' Raad). whcrc thc carricrs liabilit), dcpcnds on how thc words "\lilful misconduct'" in the
English ,'crsion and "fautc ...qui ...cst considcré commc equi\'alcnt au dol" in thc French \'crsion wcre
construcd. Aftcr cxhausti\'e consideration of foreign cases and analyses. the coun camc to the conclu
sion that in viel" of the linguistic ambiguities. regard should bc had 10 '1he Con\'enlion's legislalÏ\'c
hlsto~' as wcll as 10 its undcrl~ing poli~' and objecli\'c: in dOlng 50. one must lakc care not 10 barrow
domestic legaJ concepts \l'ithout closer inspection as this mighl endanger Ihc inlcnded unificalion",
lcmphasis addedl.

A translated surnlllaJ)' oflhe decision is rcprinted in Schlechtricm. Unificalion. al 139 n. J4.
JI The doctrine of fundamental breach was introduccd in .'·meaton Hansco",h " . •)a.'tsoon 1 Setf)'

1I953j 2 AIl E.R. 1471: Spur/ing l'. 8radshau 11'J5612 Ali E.R. 121: Karsales (Harrow) Lld. l'. 'f'al/is
119S61 2 Ali E.R 866. These decisions established thc principle that il was a roJe of law lhal a party
to a contraet could not be allol"cd to rcly on an exclusion or exemption clause if he was guilt)' of a
fundamenlal breach of lhal contraCi. This doctrine was put to rest by the House of Lords in Suisse
..JI/antique Societié d:.jrmement .\Iaritime S.A. \'. Rolterdamsche Ka/en Centrale. (19671 A.C, 361.
where Ihe mie of law concept was rejected in fa\'or of an approach based on the truc construction of
the contraCi. Sec al50 Photo Production Lld. \', Securicor Transport Lld.. 119801 A.C. 827. and the
comments b\' Clarkc. ~J C.L.J. 32 (1984). and lU Cano Bus. L. J, 8U (1985).

3: For ~ similar conclusion. sec New Zealand Law Commission. Repon. at .. S6: Honnold. Uni..
fonn Law. al § 181.1.

JJ For a similar affinnation. sec Bonell. in: BiancalBoncll. An. 7. al 2.2.1. (staling tbat ..there is
no \'ahd reason 10 adopl a narrow inlerprclation"): Audit. Lex Mercatoria. at IS3.

Historically. much orlhe common la\\" world adhercd 10 lhe doctrine of English couns lhat stalUles
must be gi\"en a IilcraJîstic rcading. whercas in mast ci\illaw countrics the judge may examine thc
preparatory works (travaux preparaloire.fi) in pursuit of the subjcctÎ\'e intention of the legislature. As
for the inlerpretation of internationaJ conventions. howC\'cr. lhe House ofLords in 1980 made a sig
nificant depanu.re from the strict English approach wilh respect to treat)· interpretation (sec Fo/hergi/l
v..\Ionarch Air/ines. 119801 2 AU ER 6%. wherc four of fi,·c la\\" lords made reference 10 the legisla
ti"e histo~' in arder 10 interprct a pro\ision of the Warsaw Con\'cnlian on the liabilily of air carriers).
ReœntJ~·. the House ofLords bas funher relaxed the tradilional approach in respect of domestic leg
islalion (s. 63(1) of the Finance Act 1976). It held lhat

lhc rule prohibiting couns from refening 10 parliamental'y material as aid 10 statu
tOll construetîon shouId. subject to an~' question of parliamenlal')' pri\ilege. be re
laxed 50 as to pcnnil refercnce 10 parliamenta!1' malerials wherc (a) the legislation
",as ambiguous or obscure or the literai meaning lat 10 an absurdî~·. (h) lhe malerial
rcüed on consisted of Slalements ~. a miDister or olher promOlor of the Bill which
lcad to the enadJtlent of the legislalion together if necessal)' "lth such other parlia
menta~· materiaJ as ""as neœssa~' 10 understand such S1alemenlS and their etreet
and (c) the stalemenls relicd on were clear.

See Pepper". Har'.1199311 Ail ER-I2. at -13: 1199213 W.L.R 1032. al 1033.
34 Sec. e.g.• UCC § 1-103 ""hich prmides:

Unless displaœd b)' the panjcuJar provision ofthis Act. the principles of (commonl
la", and equil)'. including lhe la\\' merthant ... shall supplement ilS pmisions.

9
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within the Convention's scope, whether deriving from statute or case law. is also ex

cluded by article 7(1 ).~s

The traditional rules of interpretation in civilian legal systems. such as the gram

matical, historical. systematicaJ and teleological rules. on the other hand. make aIlow

ance to the Convention's international character and its primary goal. namely to pro

mote uniform application.~6 (fthe meaning ofa ward or terros in a statute is clear. it is

not arguable that grammatical interpretation serves best both requirements. ~7 The

same is generally true with the historicat systematical or teleological interpretation.

since their application requires no recourse to domestic law, but only ta the provisions,

the legislative history and goals of the Convention as a whole, as weil as the provisions

concemed in particular,38 Should the meaning of a statute be ambiguous, article 7( 1)

requires, therefore, the application of these methods of interpretation.:;Q

ln the following section the suitability of these traditional methods in interpreting

the Convention will be examined in greater detail.

J~ Sec Dicdrich. RlW 19lJS. Il. al 13. and 8 Pace Inl1 L, Re\', 303. al 319 (l996){stating lhal rc
course to common law rules is Rot admissible).

lti For similar affinnation. sec. Enderlein. Uniform Laws Application. al 331-333: Dark~·. 15
J.L. &. Corn. (1995) 139. al I·U (Slating that "since the ClSG is a code. it is a logical assurnplion thal
a ci\illaw approach 10 interpretalion is fa\'ored"): Schlechlriem. Unificalion. al 1-19 (staling that in
..the interpretation of unifonn la\\' of saJes just as in the intcrpretalion of domcstic la\\'. the grammali
calA'crbaJ. the ~·S1emalic. the historicaJ and the telc:ologicaJ melhods are distinguishe<f'),

3~ Sec. e.R.• Underlaia Unifonn Law Application. at 331 Can~' inlerprelation must stan from the
wording of a legallext"'); Van der Velden. Interpretation by Dutch Couns. al 2-1: Diedrich. Il Pace
inCl Re\·. 303. al 328 (1996).

3. Though conœmcd with the iRlerpretation of trealies bel\\'een states. the 1969 Vienna Con\'en
tion on the Law of Treaties (U.N. Doc. AlCONF.39/27. reprinled in 289 I.L.M. 679 (1969» confinns
Ibis point. Article 31 of that Con\'enlion pnnides thal a trea~· shall be inlerpreled in good faith in
accordance \\ith the ordi~' meaning 10 be gi\'cn 10 the tenns of Ihe tJeaI)' in their context and in the
light of ils abject and purpose. Article 32 of lhal Con\'ention funher pfO\ides lhal recourse ma)' be
had 10 supplementaJ)' means of interpretalion. including the prepalatal»' work of the lrea~' and the
circumstances of ils conclusion. in order 10 confinn the meaning resulting from the applicalion of
aniclc 31, or 10 detennine the meaning wben the interpretation acœrding to article 31 lea\'cs the
meaning ambiguous or obsaue or leads to a resuli which is manifestl)' absurd or unreasonable,

]9 For similar colK:lusions. sec. e.g.• Diedrich. 8 Pace Inl'1. L. Re\', 303 al 321 (1996): Enderleia
Uniform Law Application, al 333-334: Van der Velden. Main Ilems. al 58: see also Schlœhtrie~

From The Hague to Vienna. al 134 (stressing with regard to the leleological interpretation the impor
tance of the Icleologital method to pn:sen'c and further unifomUl}').

10
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B. The Four Classical Methods of Interpretation

1. Grammatical Interpretation

With regard to the Convention's oveniding objective. the promotion ofuniformity,

the tirst and foremost guide to interpretation is the ordinary meaning of the words used

in the Convention. -40 If their meaning is evident, either in their ordinary connotation or

in sorne special sense appropriate to a panicuJar conteX!, then the task for the national

judge in interpretation generallyends there. In the event of ambiguities or obscurities

in one of the several equaUy authentic language versions of the Convention, however,

the plurilingual dimension of the Convention requires an examination of the other ver

sions in arder to see whether they present the same linguistic uncenainty, -41 It: after

such comparison the exact meaning cannot be ascertained, or if it reveals disparities

between the authentic texts"2
, then the grammatical interpretation must be supponed

by other methods of interpretatian since no single language may prevail.-4J

2. Legislative History

Interpretation by way of legislative history seeks ta resolve inherent ambiguities by

considering the drafters' motives and deliberations, as evidenced in the officially pub-

-Ill Enderlein. Unifonn Law Application. at 331: Van der Velden. Interpretation by Dutch Couns.
al 2·t Diedrich. 8 Pace Infl Re\'. 303. at 328 (1996).

4\ Sec Schlechtriem. Unification. al 138 (obsen'ing Ihat "numerous "olumes lof decisions ~.

German Counsl could he filled \\ith similar decisions on unifonn la\\ crc.1tcd b~' inlernalionaJ con...
ventions: ail of these dceisions anempl 10 find a solution b~' analyzing the ",ording \\ilh regard to the
SC\'craJ origina1languages .. ,"): Enderlcin. Unifonn Law Application. al 331.

The UNIDROIT Principles article ",7. sec infra note 67. prmides thal preference shouJd bc gi\'cn
10 the "ersion in the languase in whieh the contraet was originaJly drawn up.

-I~ Se\'cml disparilies in wording and contenl belwecn the ,'arious language teXis. mostly between
the EngJish and the French version. hal'e becn rcponed. See. e.g.• Cunan. IS lL. Il. Corn. 175. at
180 (1995)(referring to differences in terminology betwcen the French and the English \'ersion of &ni.
eles 3(1), 71 and 72): Audit. Vienna Sales Convention.. al IS~ (refcrring 10 the diffcrenœs betwcen
the English and the French \'crsion of aniele 39 whieh refers to the ··non-conform.it)' of the soods"
",hereas the French teX( spea.ks of "dé/ault de confomlitcf" in generaJ lerms): l'an der Velden. lnter
pretaûon b)" Dulch Couns. al 25 (assening mat the English and French enumeralions under anicle 2
d) are DOl identicaJ in ail details): Rosett 4S Ohio St. L.J. 265. al 302 (1984) (anaJ~"Zing the problems
oftranslation ",hen drafting and interprcûng muJtilinguallegal te.~s "lth reference 10 anicle 016),

n Sec, e.g.• Cook.. 50 U.Pin.L.Re\', 197 al 212 (1988); \'an der Velden.. Inlerpretalion by Oulch
Couns. 3125: For somewhal different conclusions.. sec. Diedric~ 8 Pace Infl Jte\'. 303. al 328 (1996)
(3SSCning that in case of disparities amcle 33 of the Vienna Con\'cntion on the Law of Treaties bas 10

Il
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lished travaux préparatoires..... At the national level, such materials eonneeted with the

preparation of the law are parliamentary debates. minutes of meetings of commissions

etc. At the international level, such materials include the records of diplomatie confer

ences, and ail documents, which formed the basis for the work of the conferences such

as (un)officiaJ eommentaries, drafts proposed by working groups, deliberations within

such groups and eomments of governments which participated in the drafting proc

ess,'" Consequently, not only the acts and proceedings at the Vienna Conference and

the summary records of the previous deliberations within UNCITRAL should be re...

ferred to, but also the Convention's predecessors, the 1964 Hague Sales Conven

tions46
, must be examined, since the deliberations in UNCITRAL staned with an analy

sis of the 1964 texts. 47

Moreover, the unofficiaJ commentary prepared by the UNCITRAL Secretariat as an

aid to the delegates to the 1980 Vienna Diplomatie Conference on the Convention

must also he considered."x This commentary summarizes relevant conclusions derived

from the legislative history of the Convention prior to the Conference and was used

extensively by the delegates to the Conference as a guide to the meaning of the 1978

be applicd. ",hich pro\'ides lhal the rcal or normative inlention of the final diplomatie conference is
decisi\'e. and concluding lhal only the French and English te~1s ha\'c to cxamined).

4-1 ln the eles of sorne scholars interpretation ~. roeans of legislati\'e history is onl~' one wayof
historicaJ interpretation (sec. e.g.. Enderlcin. Unifonn La\\' Application. al 333~ van der Velden. In
terpretation by DUlch Couns. al 28). They contrast bet\\'ecn interpretation by mcans of /ega/ histo~'

and~' means of /egis/ali\'e IUstOI)". Thq' are apparentl~· of the opinion lhat the laner method docs nol
allo\\' consideration and analysis of the la\\' as il was beforc the enaetment ofa stalute. This is not truc
as far as the pmious la\\' was subject of the draftcrs' deliberaûons and the slaning point for amend
ments. Besides. reference to pre\'ious pro\'isions is not allowed if such refcrence is aimed al justifYing
an interpretation difJercnt from the aRC. which tan be found in the ofticiaUy published preparalol)'
worb. Ibos onl)· wben these wom are silent on the reasons for amcndmenls or Ihe drafters ex
pressl)' n:ferrcd 10 pmious pra"isions refercnœ to them is admissible.

H See Schlechtriem. Unironn SaJes Law. at 19~ Yuqing. in: Unifonn Commercial Law in the
Twenl\· First (enrun'. at 4S.

46 • Convention Relating 10 a Unifonn Law on the International Sale of Goods ("ULIS"). July 1.
1964. 834 U.N.T.S. 107 (1972); 3 I.L.M. 8S4~ also a\'ailable in fulilext al hnp://\\'\\"'.cisg.la\\'.paœ.
edulcisgtlextlulis.html: and Con\'ention Relaling 10 a Uniform Law on the Fonnalion of Conuaets for
the Inlernational Sale ofGoods ("ULFC·"). July l. 1964.83-1 U.N.T.S, 169 (1972)~ 3 I.L.M. 864: aJso
a\1Ùlable in full teX! al hnp:/I"'\\'\\'.cisg.law.paœ.edulcisgltext /ulf.hunl.

4" See Honnold Uniform Law. al § 88. and Unifonn Words~ al 130 (stating lhal "'bere the Hague
1e.\1 \\'35 relained. modified or rejected the disaassions shed light on the conunon understanding of the
Hague solution and the reasons for its retention or for the chanBe): samson. La vente: C.V.I.M.• at
238 ("Pour s'assurer que rinterprèle de\'ra prendre connaissance de rhistorique du mouvement
d'uniformisation du droil de la "enle internationale de marchandises qui constitule le conle~1e dans
lequel la C.V.I.M. a été adoptée").

.q Hereafter SCaetariaI Commentary.
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Draft Convention provisions they considered. Where the Otlicial Text of a provision is

close to or identical with the 1978 Draft version of that provision. it is said, that the

Secretariat CommentaI)' is perhaps the most persuasive citation.·N

The interpretation of an international convention by way of legislative history pres

ents sorne difficulties. so First, unlike at the national levet preparatory materials of a

diplomatie conference are often neither very widely known nor available. SI This. how

ever, is not true for the Convention because the deliberations of the Vienna Diplomatie

Conference are weil documented. 51

Secondly, it is difficult to detennine the opinion of a diplomatie conference. Sol Like

other international agreements, the Convention was not established unilaterally but was

negotiated. and one of the features of negotiation is that the negotiating panies do not

always reveal their true intentions. Sol Moreover. it is not with respect to the intentions

of the contracting parties that agreement is reached rather the final text, Accordingly,

agreement on a text does not necessarily imply agreement as to the intentions of the

delegates to a conference. ss Divergent or even contlicting intentions may weil underlie

a given text. S6

~q To the same effcct. sec databasc of the Uni"ersi~' of Frciburg. http://\\,,'wjura.uni-freiburg.
dcliprl/cisglguidel8-2.htm (explaining the funetion of the Secretariat Commental)'),

Howe\'cr. it is imponant to keep in mind lhat the Secretariat CommentaI)' is a commentaI'}' on the
1978 Oraft Con\'ention. not on the official teX( that was e\'eRluall~' adopted b~' the 1980 Diplomatic
Conference.

5(1 Sec, e.g,. ,'an der Velden. [nterpretalion by Dutch Couns. at 28.
~1 Sec Enderlein. Uniform Law AppJication. at 333.
5;: The documents embod}"ing Ihis legislati\'c histOl')' are reproduced in Volumes I-X of the

UNCITRAL Yearbooksand in the Official Records of the 1980 Diplomatic Conference, Funhennore.
the relevant documents are reproduced and introduced and rcferences in the documents' margins to
the final anicles of the Con\'cntion for which the Icgislati\'c deJiberations ",cre relC\'anl arc pl'O\'ided
~. Hoonold's excellent Documen~' Histor)' ocUnifonn Law for International Sales,

53 Sec Enderlein. Unifonn Law Application. at 333.
S-' Sec NOIe. 97 Han'. L. R 198-1. al 1989 (198-1)(criticizing the negotiation procedure at the Vi

enna Conference and Slaùng that "(tlhe delegales ma~' have accepted compromises simpl~' because
th~' regarded the ponions reflecting their own national la\\'5 10 he the essence of the new fonnula
tions"); Se\,ôn. Method of Unification. at 22 (stating that the reasons for introdu~ing or supponing a
pl'O\ision do ROI necessaril)' Je\'eaJ tlac background of thal pro\'ision),

ss See Bonell. in: Bi3JlQl/Boneli. An, 7. at 3.1.3. (staliog lbat e\'cn wben the arguments put Cor
ward in fa"or of the adoption ofa gi\'CO pm;sion "'ere DOl contfO\'crsial the)' are nol necessarill deci·
si,'c).

56 For a similar stalemenl. see Se\'oa Method of Unification. al 22 (stating lhal the reason5 for
introducing or supponing a provision gi\'en ~. one or a fe\\' delegates DOl ncœssaril~' m'cal the back
ground oflhat provision),
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These concems, however, may be equally raised with respect to national legislation

and simply show that caution is needed in approaching legislative hislory in general. ln

the present wnter's view, where proposaIs had been tumed down by clear majorities

and, provided lhat the official records reveal the prevailing understanding of the dele·

gates, legislative history creates a binding interpretation of the Convention. i.e. those

proposais should not he admissible evidence in any dispute. 51

3. System.fic Interpretation

There are two ways of interpreting law systematically. Sil One seeks to discover the

meaning of a statutory provision by looking at its context and interpreting il in relation

to other provisions of a given instrument. S9 This approach, bath at the domestic and

the international level, is an imponant method to avoid conflicting interpretations of

identical or similar terros within a complex legal text, in which each detailed provision

is to be understood as a pan of a more general analytic system.60 Even though inter·

national conventions sometimes lack the coherent structure that exists in a national

code61
, in general, lhis variant of the systematic interpretation promotes the unifonn

application of rules within a uniform statute, such as the Convention. 62

~. For a similar conclusion. see. Enderlein. Unifonn Law Application. at 333: for a somewhat
difTcrcnt conclusion. sec Masko\\'. Interprctation. al 14.

~I Sec \'an der Velten. Interpretation by Outch Couns. al 27. and Enderlc:in. Unifonn Law Appli
cation. al 332 (both stating that ~'5temaljc inlerprclation has 1"'0 aspects). Sometimes ~'Slcmalic

interpretalion is also callcd logic.11 interpretation. Il secms that Ibesc Icnns arc used inlerehangcabl~'

",hcn used tO desc:ribe interpreti\'e techniques and do not in fact dift'cr.
~9 Sec ,'an der Velden. Intcrpretation~' Duteh Couns. al 27. and Enderlein. Uniform La\\' Appli

cation. at 332.
6U The imponance of the ~'stcmatic approach to interpretation ",ithin the Con"cntion is empha

sizcd ~' Schlcchlriem. Unification. al 139: Maskow. Auslcgung. al 10 (stating Ihat "the unit~' of the
national legaJ S}'Slcm fonns the prercquisite 10 S}'slematic inlcrpretalion"): sec;: al50 KaSlcll. 8 N\\',
Infl L, 8L B. S7~. al 60~ (i988)(stating "ilb regard to the ~'stcmatical inlcrprctaùon that il follo,,"s
from An. 7 (1) thal the Con"ention is to he inlcrpreted as a "complcx IcgaJ texl, in which cach de
tailed pJO\ision is to be understood as a pan of a larger anaJ~1ic S}·stem. gi\'cn coherence by an un
derl~ing sel of \'3lues"): Honnold. Unifonn Law. al § 186 (as to the lenn "Fundamental Breach" in
CODlext): Babi& 6 Temple Infl 8L Comp. L.J. 113. al 117 (1992): Mann. 99 L.Q.R. 376. al 382
(1983): Magnus. in: Staudinger. An. 7 N. 3-1: Oannemann. Gennan Ci"il and Commercial Law. al"
(suessing thal the unified structure of IGermanllaw requires lhat legal pm'isions must be inlerpreted
in such a wa)' thal the)' do IlOt conlJ7ldiet each other),

61 for a similar stalcment~ sec Hobhouse, 106 L. Q. R S30, al SJ~ (1990).
6:: The contro\·crsy over whether the lack of a definile priee tenn in an atrer leads 10 the failure of

the oifcr shows the practical significance of the ~'stcmatic inlerpretalion onder the Con"cotion. To
determine the vaJidil}' of an otrcr thal ncitber fixes the priee nor makes pro\'Îsion for dClcnnining the
priee. the reJaûonship bet\\een Anic:le 1-1 and Anicle SS needs 10 be e.umined to a\'oid discn:pancy.
For an O\'cniC'" and dctailed discussion of the contro\'CB1', sec, Amala, 13 J.L. & Com. 1 et seq,
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The second approach to systematic interpretation is to look at a certain provision

within a legal system as a whole.6~ Unlike at the domestic level. however, at the inter

nationaJ level, as yet exists no international legislator and thus no legal order. which

requires consideration of one statute's relationship to other statutes and interpretation

of similar provisions in such a way that they do not contradict each other.b.a ln addi

tion, the purpose of each convention usually ditTers, as with special statutes for par

ticuJar issues under domestic law. For these reasons. as long as a general system of

unifonn la\vs has not been established, it would be arbitrary and therefore contrary to

the purpose of unification to compare international conventions with each other in or

der to systematically interpret their provisions,65 Orny when a convention expressly

refers to the another convention shouJd reference to the latter be permissible. Under

the Convention, however, there is no such reference and, therefore, other international

conventions should not generally act as a source for its systematic interpretation.66

ft has recentJy been suggested that the UNIDROIT Principles of International

Commercial Contracts67 should be used as a means of interpreting the Convention,

( 1993) (commenaing on carly interpretalions of the open pnce lenn by Hungarian Couns)~ Eôrsi. in:
BiancalBoneli. An, 55, at 2.2,2,

fi' See van der Velden. Interpretation by Dutell Couns. al 27~ Enderlein. Unifonn Law Applica
tion. at 332.

tW Sec Diedrieh. 8 Pacc IRtl L. Re\'. 303. al 335 (Slaling lhat ~'stcmatie comparison with other
con\'entions is dogmaticaJly inadmissible sincc thcre is no intcrnational uniform la\\' that could ser\'c
as JUS1ification for the principle of legal unit)' within one system of la", that presupposes a methodical
and dogmatic consisten~' of its laws): "an der Vclden. Intcrpretation ~. Outch Couns. at 27: Endcr
lein. Uniform Law Application, at 332.

6S See Diedrich. 8 Pace Inll L, Re\', 303. at 335 (staling ahat as long as the intcrnational legisla
tor is generall~' not idcntical it ",ould be qucstionable to "'transplant dcfinitions or Icgal maxims from
one con\'ention to another unJess these were explicitJy or ob\;ousl~' adopted ~' the international leg
islator "lib the same specifie meaning for the conl'cntion in question"): §Ce aJso van der Velden. In
terprelation~' DUlcb Couns. at 27. wberc the aUlhor points OUI as follo\\'s: .... ,once we l~' 10 inlerpret
a pro\'ision ~' considering its relation 10 other statutes. wc are on a slippe~' slope, Then wc ba\'C 10

decide the question. ",hal relalionsbip cxists belwccn the \'arious unifonn stalUlcs, Are ~t 10 be con
sidered pan of a general system of uniform law lbat is still in slalU n4fcendi. pan of a lex mercalo,ia
modemo[

66 For somewhat ditTerenl conclusions. wllhout funher explanation. howe\'er. sec Enderlein.
Uniform Law Applicalion. al 332~ Masko\\". Auslcgung. al Il (bolh assening lhal diJfereDt unifonn
la"'s. such as the 19701 Limitation COD\'cntioo for Internalional Sale of Goods. should be compared
and used for ~·stematie inlerprclation).

6- Hereinafter "UNlDROIT Prioeiplcs.... The UNIDROIT Prioeiples were appro\'ed in Ma~' 1994
~' the UNlDROIT Go\'enùng Council of the International Institule for lhe Unific:aûon of Pri\,ate Law.
TI1q' do DOt ha\'e lhe fol'œ of la'" and cao be best compared 10 Restalements of the law published in
the Uniled Stales. To an eXient. the Principlcs are modeled on the COo\'enlion. The Principles are.
howe\'er. far broader in scope since I~' are. unlike the Con\'ention~ ROI limited 10 contrae:ts for the
saJe of goods and furtbermore also deaI "ilh the queslion of contract \'alidity, The UNIDROIT Prin-
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provided lhat the relevant provision of the UNIDROIT Principles serves the same pur

pose as its corresponding provision in the Convention. which needs to be interpreted.b~

The objections to resoning to other international conventions, however. also apply to

this new approach. In addition, there is another argument against the employment of

the UNIDROIT Principles, namely the very existence of another unifonn law project

within the framework of the Commission on European Contraet Law, called the Prin

ciples of European Contract Law.69

A1though the European Principles address basieally the same issues of general con

tract lawand are very similar to the UNIDROIT Principles in terms of formai presen

tation70
, the existence of competing instruments to interpret the Convention per se

contradicts the purpose of the Convention to unifY international sales law. More im

ponant than this theoretical argument, however. is the faet that the two intruments do

ciples are di\'ided into SC\'en chapters ("General Pro\isions", "Fonnation", ,.Validity", "Intcrprcca·
tion·'. "Conlene. ··Perfor·mance·· and "Non·Performancc") and preceded b}' a Prcamblc defining thcir
scope ofapplication.

For an o\'cn'ie\\, of lJ1c UNIDROIT Principlcs. sec PeriIJo, 63 Fordham L. Re,·. 281 CI scq. (199-1):
Ferrari, 69 TuI.L.Rc\'. 1225 et seq. (1995). The te~1 of the Black Lcncr Rules of the UNIDROIT
Principles is also a\'ailable al hllp://U'ww.unidroit.orgtenglishlprinciplestprinc,hlml.

~ See Bonell. 69 Tul.L.RC\'. 1121. at 11-12-11-13 (1995): Perillo. 63 Fordham L. Re\'. 281. al 283
(199-1): Ferrari. 69 TuI.L.Re\'. 1225. 1232-1235 (1995): Garro. 69 TuJ.L,Re\', 11-19. at 1152-1155
(1995): Baptista. 69 TuJ. L. RC\', 1209. at 1218 (1995)~ Magnus. The General Principles of the CISG.
3 Infl Trade &. Bus, L. A. CAustr,) 33-56). at 6,(b)(I997)~ Arnissah. The Autonomous Contraet. at 33
et seq,~ Masko\\'. Interpretation. al II (ail stating that the UNIDROIT Principles could play a role in
inlerprcting and supplementing international instrumcnts): as 10 the relalionship bctwcen the
UN1DROIT Principles and the Con\'ention in generaJ. sec Hankarnp. The UNlDROIT Principles for
International Commercial Contraets and tlle United Nations Convention on Contracts for the Interna·
tional Sale of Goods,

69 Hereinafter "European Principles", Like the UNIDROIT Principles. the European Principles
do not have the force of la\\', To date. the European Community bas no legislali\·c compelence in the
arca of sales la",. This lack ofjurisdiction. howe\·cr. does not exclude that. at a future date. the Euro
pean Principles ma~' be sel in place as an instrument that has the force of la", in the European Corn
munit}'. suc:h as the 1980 (Rome) Coo\'cntion 00 the la\\' applicable to contractual obligations (1980
O.J.E.C. L.266: reprinled in 8 I.L,M. 1~92 (1980). Referring to the desirabilil)' of "a common Euro
pean Code of Pri"ale Law". this goal is set fonh in the Resolution of 6 Ma~' 199-1 of the European
Parliament thal set in place the Conunission on European CODtraet Law thal authored Ihe Principles
of European Contrael Law. Sec Hillman. Cross-References Article 1(1). footnote 18, For an aa:ount
of the etrons made in order la cre~lIe the ··Europeao Contract Law". sec. e.g., LaRdo. 31
Am.J.Comp.L. 653. 6S3-655 (1983). As for the relationship bet",een the UNIDROIT PriRciples. the
Convention and the European Principles. sec Bonell. 26 Unifonn L.RC\·, 229-2'"' (19%).

There are IWO versions of the European Principles, The English Ie.~ of the fint version is a\'3iI
able al hnp://w\\'\\'.ufsia,beI ~onnelPECL len.html, The compleled and l'C\'ised English te.~ of the
second "ersion is a\'aiJable al hUp:/I\\",'w.ufsia.beI-estormelPECL2en.html,

·0 To lhis eff~ sec BoneU, 26 Unifonn L.Re\'. 229. at 24S (1996).
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not entirely coincide as to their content. 71 Since the territorial scope of the European

Principles is formally limited to the Member States of the European Union. while the

UNIDROIT Principles 1994 are universaL it is ta be expected that the couns and tri

bunals outside of Europe or in commercial transactions involving non-Europeans

would apply the UNIDROIT Principles to interpret the Convention, while \vithin the

European Union or in purely intra-European contracts the European Principles would

be applied,72

Such a scenario would c1early jeopardize the objectives of this Convention and,

therefore, courts and arbitral tribunals should not apply either instrument as a means of

interpreting ambiguous terms in the Convention, 73 CriticaJ consideration of concepts

and criteria to be used in properly interpreting the Convention offered by those in

struments, hawever, should be permissible. In this respect, the same restrictions peni

nent to the use of the domestic interpretation of a given Convention term apply to

·1 The practicaUy most imponam cxarnple for a significanl di\'ergencc in thc remedial ~'slem

belween the 1"'0 instruments concems the non-perfonning part)" 5 righl 10 curc. While Ihe
UNlDROIT Principles grant the non-performing ~. such right (l'en if Ihe aggriC\'ed pal1}' bas
rightfiùly tenninaled the contraci (sec aniclc 7.1A). according to the European Principles. the non
performing part)' may cure only wherc the lime of performance bas nol ~'el arrj,'ed or the deJay \\'ould
nol bc such as to constilUle a fundamenaal non-pcrfonnanœ (sec article H: 104 [ex article 3. Hl41),

For funher examples ofdi\'crgences. sec Bonell. 26 Unifonn L.RC\', 229. al 236-241 (1996),
.: See Bonell. 26 Uniform L.Re\'. 229. al 245 (1996)(en\isaging thal "oulside Europe or in com

mercial transactions in\'oh'ing non-Europeans. il "ill bc the UNIDROIT Principlcs lhal appJ~'. while
"ilhin the European Union or in purel~' intra-European comraets. espcciaUy bctwecn merehants and
consumcrs. il \\ill be the European Principles lhal pl'C\'ail").

• J The future existence of two similar sels of "Principles" has 100 sorne conunenlators make
"doomsdaf', Panics and arbitralors. it is argucd. will be faced "ith IWO cornpcting. inst.ruments and
the need 10 choose between tbem is secn as a \'eritable "nightmare scenario". Sec in panicuJar
Raeschke-Kessler, UNIDROIT Principles for International ConunerciaJ Contracts. al 174-175:
Kessedian. RCDIP 1995.641. al 669.

The fe\\' reponed cases \\'here couns ba\'C applied the UNIDROIT Principles do nol concem the
inlerpretation of the Con\'ention bUI fiUings gaps in the Convention. namel~' thrce arbitraùon a\\'ards
- 1""0 rendered ~. the IOlernational Coun of Albimlion of the: FederaJ Chamber of Commerce of Vi
enna. (Award No. 4318 and A\\'ard No. 4366 of 15 June 19941 (for an English translation sec
UNlLEX. third release (1997), E.1994-13 and E.1994·1"; forextraets of the: original German "crsion.
sec RlW 1995. ~90 el seq.) and one by the Coun of Albilralion of lbe Inlemational Chamber of
Conunerœ IICC Award No, 8128 of 1995) (an abstract of which has bœn published in 1.D.I. 1996.
(024). They ail deai "lth the delennination of interest rates. the amount of which is not asccr.ainablc
under the Coo\'ention.

Tbere is also a nalionaJ coun decision. which applicd the UNIDROIT Principles in order 10 con
tirm a resull alread}' reacbed onder the Con\'ention. In delermining Ihe place of performance of lhe
seller's obligation 10 retum part of the priee undul}' paid by the buyer. a S"'55 court staled that
mo~· obligations arc to be performed al the promisee'5 place ofbusiness. ",weh could be e.waeted
DOl only from An. S7( 1). bul also from An. 6.1.6 of the UNlDROIT Principles (see Cour d'appel de
Grenoble, 23 October 1996. unpublished: a 5UIIlIIW). is published in the Uniform L.Re\'. 1997,1).
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those instruments. 701 In other words, resorting to the principles and criteria under the

UNIDROIT Principles or any other uniform law project should only be permissible

when their application can be justified by the legislative history and the underlying pur

poses of a given provision in the context of the Convention itself.

4. Teleologieal Method or Interpretation

The teleological method of inlerpretalion attempts to resolve uncenainties and

bridge lacunae in legislation by looking al the objectives and underlying policies of the

text in question.'5 There are two different aspects to teleologicaJ interpretation~

namely the object and purpose of the particular provision the terros of which require

interpretation, and the object and purpose of the statute as a whole. 76 Detennining and

effecting the legislator's intent requires the use of IravQux préparatoires," As far as it

concems the interpretation of a single provision, the teleological approach thus faces

the same problems as the interpretation by legislative history. As regarding the object

of the Convention as a whole, however, the drafting parties' intent is more easily dis

cernible. That intent is laid out in the Ccnvention's preamble'lI and reinforced by the

directive in Anicle 7( 1) for regard to be had ta ilS '-international character" and the

need to "promote uniformity".79 ln practice, this means that regard must be had to the

way the Convention is interpreted in other countries by the courts, scholars, and practi

lioners.Mo

~.. Sec supra Pan 1. B. 1.
~li Sec SchJcchtriem. Unification. at 1-1 L Ryan. .J TuJ.J.lntl & Comp.L. 99. at 117 (both empha..

sizing the imponance of the interpretation orthe Convention by way orthe lelcological method).
~,; Sec Mann. 99 L.Q.R. 376. at 383 (1983).
_. Sec. e.g.• Honnold.. Unüonn Words. al § 88 <undcrlining the link of legislati\'c malcrials to rc·

aJize the purposc of the legislation).
411 See Anicle 31(2) orthe United Nations Con\'ention on the Law ofTreaties (sec SI'pra oote 38).

whicb spec;ifica1I~' mentions the prcamble ofa treal}' as being pan of the coRtext for the purpose of the
inaerpreaatïon ofa trea~·.

~9 Sec. the third clause of the Con\'ention's preamble which reads (see Official Records. at 178;
Doc. Histol)', al 766):

Being ofrhe opinion lhat the adoption of unirann naJes ",hich go\'cm contraets for
the international saJe of goods and take into acœunt the different social, cconomic
and legaJ S)'saems would contribulc to the remo\'al of legal barricrs in internationaJ
trade and promote the de\'clopment of international trade.

10 For similar conclusions. see Audit. Vienna Sales Convention.. at IS"'~ Bonell. in: Bi·
ancaIBonell.. An. ,_ al 3,1.3.: Mann.. 99 L.Q,R. 376, al 383-38-' (1983); Diedricb. 8 Pace Infl. Rcv,
303. al 321 (1996); Yuqing. in: Unifonn Commercial La\\' in the Twenl)' Fim Centul)', al 4S-46:
Babiak.. 6 Temple 1n"1 & Camp. L.J. 113. 117 (1992).
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5. Prevailinl Merhod in Case of ConRicting Results

AJthough there is much scholarly writing on the Convention's interpretive tech

niques, the problem of which technique prevails in the event of contlicting results has

not yet been discussed. As discussed later in tms Paper, this question becomes perti

nent in determining fundamental breach in the context of the seller's right ta cure a

defect under article 48( 1) and the buyer's right to avoid the contract under anicle

49( 1)(a). The point al issue is whether il is pennissible to replace the grammatical,

historical and contextual interpretation by a teleological approach ,Ill

ln the absence ofa supranational tribunal endowed with the exclusive jurisdiction to

interprel the Convention' s provisions, it seems to be contrary to the principle of uni..

form application, as embodied in the Convention, to allow national courts to disregard

the plain wording in arder to give effect ta whal il deems the overriding purpose of a

single provision. 1I2 Only where the plain meaning of one provision contradicts that of

another, as for example anic1e 14 and article 55 113
, recourse to other interpretive meth..

ods is permissible, since such contradictions endanger the Convention's overall goal to

promote uniformity.

For a discussion of the role of doctrinal writing in the unification of la\\'. sec Bodenheimer. -13
Am. J. Comp. L. 67 (1986).

HI Sec infra Pan Il. B. 1. r.
s: For a similar reasomng and conclusion. sec Magnus. in: Staudinger. Art. 1 N. 32~ for a sorne

what diffcrcnt conclusion. sec Boncll. in: BiancalBoncll. An. 1. al 2.2.1. (stating tbat couns arc cx
pcdcd 10 look whcnC"'cr il is possiblc to the undcrl~'ing purposcs and policies of iJKÜ"idual prm'isions
as "'cil as the Con\'cntion as a wholc instcad ofsùcking to thcir grammatical meaning,.

113 According to anicle 14 a proposai "is suflicientl)' definite if il ., .expressly or implicidy fixes or
makes pro\ision for delcrmining ... the priee. On the other band. article SS pro"ides that "where a
conUXt bas tJe(:n \'alic1J}' concluded bul does not expressl)' or implicitJ}' fix or make pl'O\lsion for de
lernùning the priee. the panies are considered. in the absence of anl indication to the contral)·. to
ba\'C impliedl~' made refercnce to the price gencrall)' chargee! al the lime of the conclusion of the con
trad for such goods sold under comparable circumstances in the trade conœrned". To resol\'c this
conlrO\'e~' il bas bœn argued that anicle 55, in Pan III of the Con\'cntïon dcaJing "ith the obliga
tions orthe bu}'cr. \\'35 designcd for use onl)' where a Contracting Stalc made a declaration undcr ani·
cie 92(1) thal it "111 not be bound by Pan Il of the Com'cnhan on contracl fonnation. For an O\'cr·
,iew on and detailed discussion of the coot.ro\·cfS)'. sec. Amato. 13 lL. & Corn. l, at 8 (1993) (com
menting on carl)' interprcrations of the open priee tcnn b)' Hungarian Courts); Famsworth, Fonnation
ofCootraet. al 3-819.
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c. Observance of Good Faith in International rrrade

Anicle 7( 1) requires that, in the application of the Convention, attention be paid not

only ta the need ta promote uniformity but also to "the observance of good faith in

international trade". There is no definition in the Convention as for what content and

scope should be given ta "good faith" as an aid to interpretation. and there are as yet

no published decisions which apply that principle. 84 With regard to its scope. scholars

find themselves in disaccord as to whether good faith operates simply as an additional

criterian in interpreting the Convention or is also directed to the conduet of the panies

ta an individual contraet of sale. MS There is, however, a general consensus of opinion

that the use of domestic definitions and concepts is barred by the reference to "interna

tional trade", which reinforces the Convention's goal Uto promote unifonnity".1'6

The controversy over the scope of the concept of "good tàith" seems to be of

purely academic character. In practice, il appears to be nearly impossible to apply this

principle to the interpretation of the Convention without also applying il ta the panies'

114 Sec: Yuqing. in: Uniform CommerciaJ Law in the T",cnt)· First Cenlury. at '-3.
Thc \'aguencss of thc concept of good faith has been criticized for instance. ~. Rosett. 45 Ohio

S1.L.J.265. 289 (1984). where the author points out "the multiple meanings of good failh and the dif..
fering connotations the doctrine possesses in differcnt legaJ ~·stcms". see aJso Famswonh. 7 Oig.
Corn. L. 3. at 18 (1980). where the author draws attention to the disach'antages of the good faith tenn
duc to its \'agueness.

Its incorporation into the Con\'cntion bas becn wclcomed. inter a/ia. by Ndolo. 38 Int1 & Comp.
L.Q. 1. al 9 (I989)(asscning thal the good faim principle gaves the couns the flcxibilit)· which is
needed b)' an)' code 10 make il work in praeticc since il allo\\'5 courts to a\'oid an o\'er-lileral inlerpre
uilion which wouJd pro"ide ioequitable resu1ls nol inlendcd ~. the drafters. and could pre\'enl a too
hast)' rcson 10 domestic la\\').

KS Bonell. in: BiancalBonell. An. 7. al 2.4.• points out lhal the "goOO failh" requirerncnl repre
senls a compromise betwecn the \ie\\'s of those representati\'cs "who \\'ould have preferrcd a pl'O\'ision
imposing directly on the panies the du~' to aet in good raith. and those who in the contrat}" ",cre op
posed 10 any explicit refercng: to the principlc of good faim in the Coo\'ention".

HowC\·cr. the compromise did not end the contro\'ers}' belween the divergenl "iews and il is DOW

in dispute ho\\' the reference 10 the ioterprelation of the Con\'ention is to be undemood. Sorne authors
insiS1 00 the literai meaning of Article 7( 1) and conclude thal the principle of good faith is just an
additional criterion to which judges must make reference in the iOlerpretation of the Com:ention~ sec.
e.g.. Hiliman. Cross-References Aniclc 7( 1). para. 3: Farnsworth. Convention. al 18: Winship. 17
UCC L.J. 5S. al 67 (198"): 8 N\\'. J. Infl L. cl Bus. 623. al 631 (1988): Eorsi, 31 Am.J.Comp.L 333.
al 349 (1979). Others take the vie\\' thal ..the nced 10 promote... the: obsen'ance of good faim in in
ternational trade.. is also nccessaril)' directcct 10 the panics to cath indi"idual contraet of sale: sec•
e.g.. Bianca. in: BiaDQl/Bonell, An. 7. al 84: RoseII. '-5 Ohio St.L.J.265. 290 (198"); in substance sec
also Schlechtriem. Unifonn Sales La\\'. al 39; Maskow. Perspedi\'e of the Socialist Countries. al S"
57; Garro. 23101'. Law. oU3. al 0167-168 (1989): Jones, l'In". Bus. La"J'er"97. al 499 (1989).

116 For similar SlalemcDIs. sec. e.g.• Bianca. in: BiaralBonell. An. 7. al 2....2.; YuqinS. in: Uni
form Commercial Law in tbe Twenty First CenhlJ)', al 43; Maskow, IDlerpmatïon. al 18.
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conduct. 1I7 Moreover, there are severaJ provisions in the Convention, which are di

rected at the parties' conduct and which undeniably represent a particular application

of the good faith principle,~" Hence, the requirement of good faith can be considered

as one of the "general principles" upon which the Convention is based, As such, it is

not being limited to the interpretation of the Convention itself. but also govems the

parties' conduct. 1I9 The reference to general principles underlying the Convention as a

K~ For similar affirmations. sec Masko\\'. fntcrprctJtion. ;)t 18 (pointing out thal the disputè as of
no praetical relC\'ance because "'in the rclalionship bct,,"ccn Ihe panies Ihe principle of good fc,ith must
be obsen'cd because in case of a subsequent exarnination of thcir conduct b~ an arbitralion board Ihis
prineiple would bc l'e\'oked anyhow in intcrprcting lhe Con\'enlion">: EOrsi. GeneraJ Pro\'isions. al 2
9 (arguing lhat interpretation of the contract and the Con\'cntion cannot bc scparatcd "sincc thc Con
vention is aJso necessaril~' intcrpreled by the panics"): Herber. in: Schlechtricm. Art, 7 N. 16 (st3lÎng
thal an)' ditTerentialion is impossible because the inlerprelation of lhc Con\'cntion is la promolc con
duel that accords \\ith good commercial practice),

K8 For a list of applicalions of Ihe good faith principle in panicular pro\'Îsions of the Con\'enlion.
sec Secretariat Commentai')' on Draft anicle 6 [= article 7 of the Official Textl. Official Records. al
18; Doc. Histo~·. al -IOK.• when: it is staled Ihal

[almong thc manifestations of the requirement of good faith arc the rules containcd in
the following anicles:

anicle l''(l)(b) I=anicle 16(2)(b) of the Official TC~11 on the non-re\'ocabilit~' of
an offer where it \l'as reasonable for the otTerec to rely upon the oacr bcing held
open and the otrcrec aetcd in relianœ on the ofTer;
anicle 19(2) [=anicle 21(2) of the Official Textl on the status of laie acceptance
""hich was sent in such circumstances that if ils llaDSmission had becn nonnal il
wouJd have reached the offcror in due time:
article 27(2) I=article 29(2) of the Official Texii in relation to the preclusion of a
~. from rel~'ing on a pro\'ision in a contraet that modification or abrogation of
lhe contracl must be in writing:
anicJes 35 and -14 [=anieles 37 and -IH of the Official Textl on me righls of a
seller to remcd~' non-colÛonnities in Ihe goods~

anicle 38 [=aniele -10 of Ibe Official TC:\11 wlUch prccludes the seller from rcl~·

ing on the faet tbat notice of non-colÜonnilY has becn gi\'en ~' the buyer in ac
cordanec with anicles I=anieles 38 and 39 of the Official Textl if the lack of
colÛormily relaies 10 faets of which the seller kncw or eouJd nol ba\'e becn un
aware and which he did nol disclose to the buycr:
articles "S(2). 60(2) and 67 (=articles 49(2). 6.a(2) and 82 of the Official Text' on
the 1055 orthe right 10 declare the contraet a\'oided~

articles 7" to 77 [=artieles 85 10 88 of the Official Texii which impose on the
panies obligaùons to take steps to presen'c the goods:'

Sec aJso para. 4 of the Secretariat Commentai)' on Draft artiele 73 (=anicle 77 of the Official
Textl. Official Records. 3161. Doc. History. al -lSl. which rcads in part:

The dut)' to mitigale applies 10 an anticipalor,' breach of contracl under anicle 63 as
weil as to a breach in respect of an obligation the perfonnance of ",web is currcntly
due, If il i5 elcar that one pa~' will commit a fundamental breach a fundamental
breach of the contrac" the other pa,n)' cannOi 3\\'ait the contraCt date of performance
before he dcclares the conuaet 3\'oided and lake mcasures 10 reduce the 1055 arising
out of the breacb by making 3 co\'er purcbase. reselling the goods or other",ise.

19 Similar Slalemenls can be found in SchJechtriem.. Unifonn Sales Law. al 39: Maskow,
Auslegung. at 18 (suggesting thal "good faim·' caUs for "conduet as is nonnal among tradesmen";
Honnold. Uniform Law. al § 95 (asserting thal Ibis approach is anaIogous 10 and supponed~' Article
9, \\'hich pl'O\'ides tbat contraetua1 obligations include "practices established 1»)' the parties and
usages.. , iD the particuJar trade").
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whole in tum best ensures the unitonn interpretation of the good faith requirenlent.

since this referenee secures an interpretation based on principles found wilhi" the Con

vention. sueh as the concepts of reasonableness"H) and the principle of mitigation.'H The

latter. for example. is contained in anicle 50. This provision limits the availability of

the remedy of priee reduction in that the buyer is not permitted to reduce the priee, if

he does not permit the seller ta remedy any failure on his pan in respect of any of his

obligations under the contraet.92

Il should be noted, however, that the Convention's good faith principle does not

permit the courts ta introduce a general principle of faimess and equity. In other

words. a national court may not replace the etfects ofa Jlalll/ory' provi.\·ù)II, contrary ta

its plain wording and the legislative intent, by an outeome.. which it believes to be more

A similar linkage can be found in lU.S,) uee 1-2U3 (1978) ("Evc')' contrJet or dUI~' within lhis
Act imposes 3n obligation of good faith in its perfonnancc or enforcemenf'). Sec Dore & Dcfronco.
23 Han'. InC' L.JA9. al 61 (1982). where the aulhors state lhal the good failh requiremenl provision
does Dot constitute a merc instnunenl of Înlerprctation. but rather, il "appcars 10 be a pcr\"asi\'e norm
anaJogous 10 the good faith pro\lsion of the U.C.C:·,

90 For similar conclusions. §Ce Maskow, Interpretation. al 18 (assening that "[iln dClennining
what obsen'ance of good faith means, one bas 10 proceed. from me Con,·cOIion ilsclf. i.c. ilS indi"id
ua! principlcs and mies. being an expression of this principlc" and concluding lhal ..the principlcs of
me COR,'cntion concretize cach othcr")~ Honnold. Unifonn Law, al § 95 (stating that imcrprcting thc
Con\'cntion 10 promotc the obsen·ance of good faith is related to lbc generaJ principles OR whieh the
Con,'cntion is based)~ SchJethlriem, Unifonn SaJes Law at 39 (stating thal "good faith in interna
tional tradc" is of the gcneral principles and shouJd he construcd in the Iighl of Ihc Con\'cntion's
man~' n:ferenccs 10 standards of reasonablcncss).

For references 10 reasonableness or the rcasonable persan. sec thc following o"en'ie\\" in HOfUlOId.
Unifann Law. al § 95. note 28: Anicles 8(2) crcasonable persan), 8(3) (samc). 16(b) (reasonable rcli
ance). 18(2) (reasonable lime). 3-1 (unreasonablc incon\'cniencc or e~-pense). 35(2)(b) (lIIU'eélSOnable 10

rely). 37 (unreasonablc incon,·erùence or c~-pense), 38(3) (rcasonable opponunit)· for cxamination).
39(1) (reasonable lime). -18(1) (unrcasonablc dela~'. ineon"cmencc). -l8(2) <reasonablc time). -19(2)
(reasonable notice), 6O(a) (aas reasonabl}' expeaed), 63( 1) (rcasonable lime). 72 (reasonable lime for
notice). 75 (reasonable lime and manner), 76(2) (reasonable substilute). 7~( 1) (reasonablc expecta
lions), 79(4) (reasonable lime). 85 (reasonable steps). 86(1) (same), 86(2) (unreasonable incon,·en
ience or cxpensc), 88(1) (unreasonable dclal). 88(2) (unreasonable cxpense~ reasonable measurcs to
seUl. Honnold. id.• sugest5 delennining ",hat is "reasonable" b). "a5œnaining ",hal is nonnal and
acceptable in the relC\'anl trade··, Maskow. id., refers lo"a conduet as is nonnal among uadesmen'·.

91 This principle is also considered one of the general principles of the Con"enlion by Honnold.
Unifonn Law, al § lot Samson. La vcnte: C.V.l.M.• al 2-17~ Audit al 52~ Ferrari. 24 Ga. 1. 101'1 "
Comp, L. 183.225 (1994): Rosenberg, Austr. Bus. L. Rel'. +l2. al-l52 (1992).

9~ See footnole 2 of the Secretariat Commenta~' on an. 73. para. 3, Official Records. at 61~ Doc.
HiSlO~', at 451 ~ 8ergsleinlMiller. 27 Am. J. Comp.L. 255. at 265 (1979)(Slating thal aJlhough the
mitigation principle of Draft article 73 [= anicle 77 of the Official Textl does DOt diredJ)' apply to the
reduetion of priee the same resuli is Khia'ed ~. Dran anicle 46 (=an.icle 50 of the Official Te.~I~

Magnus. The General Principles orthe CISO. 3 Infl Tracte & Bus. L. A. (Ausu.) 33-~). al S.(b)(3).
takes the 'iew thal the linùlation u.ndcr article 50 is an expression orthe Con\'ention's general prinei
pie of the prohibition of venire contra jQclllm proprillm (adions con~' 10 priar condud).
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fair and equitable.9
.; Any other reading of the good faith principle cannat he justified

by the legislative history and would endanger the uniform application of the Conven..

tion. Q-I If, and ta what extent this principle May take precedence over a cOlltrue' pro,';

sioll will he discussed later in this Paper.'Js

o. Filing Gaps in the Provisions of the Convention

ft is hardly possible al both the national and international lever to draft a lengthy and

complicated piece of legislation without any gaps whatsoever. Paragraph (2) of anic1e

7 thus provides that questions which

are not expressly settled in [the Convention] are to be settled in con..
formity with the general principles on which [the Convention] is based,
or in the absence of such principles, in conformity with the law applica..
ble by virtue of the rules of private international law.

The concept of tùndamentaJ breach, however, is expressly settled at anicle 25 and,

consequently, ilS interpretation is restricted to the rules under paragraph (1) of anicle

7.96

9j Thcrc is a considerablc diffcrcncc bclwccn the lcgal ~'stems as to how c:\1cnsi\'c and how pow..
crful the p:netration of the principle of good faith bas becn. At the one end of the spcctrum figures a
system where the principle has fe\'olutionized Ihe conlraet la", and added a special feature to the st}'le
of lbat s~'stcm (Gennany), At the other end we find ~·stems. which do nol rccognize a gcneral obli...
gations of the parties 10 confonn to good faith in the performance of a conlract. but which in many
cases by specifie ruJes reach the resulls which the olher S)"Slems M\'e reached b)' the prineiple of good
Caith (the Common Law of England). Howe\'cr. C\'cn in those S)"51ems wben: the principle of good
Caith is recognized the coum are Dot generall~' pennilled to establish a general principle of faimess
and equily (sec LandolBeale. European Principles. at S6..58: as for Gennan~". sec Staudinger. § 2~2 N.
4), Onl)' the new DUlcll ci\,1 code (B'" articles 6:2 and 6:2~8(2» goes funher and. onder c."cepûonal
cil'CUl1lSlallœs.. aUows a coun to replace the etTects of a contmet or stamIO!)' pl'O\ision 1))' an outcome.
which il beliC"cs to be more fair and equitablc (sec ChoruslGen'erlHondiusIKoekkoe~ Introduction 10

Dulch La\\'. al 95 10 97 (emphasizing thal these new pl'O\isions adopt5 the "iew thal staluto~' pro\;...
sions and even e~llress tenns of contract cao be set aside whellC\'er their application or enforcement
would be grossi}' unjusU.

94 Sec the discussion of the inclusion of a provision on good faith within UNCITRAL. Official
Records. al 35: Doc. History. al 369, Il is reponed that the retention of the good faith requirement
\\"35 criticized on the basis thal thc Draft Con\'cntion did DOl~. the consequences of a failure 10

obsen'c the principles wwch ""cre made binding on the panies. and consequentl)'. no uniformil)' of
sanctions would be achiC\'ed.

95 Sec infra Pan III. C.l.b.• and E.2.a.
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[. Conclusion (Part 1)

The objective of Part 1was to identify the rules of interpretation under the Conven

tion. ft was shawn that the Convention's Nies of interpretation require tirst and

foremost an autonomous interpretation of the terms of the Convention in order to en

sure their unifonn application. We examined diftèrent methods of interpretation and

reached the conclusion that the traditional rules of interpretation in civilian legal sys

tems serves that goal best. We argued that in those cases in which the application of

the different methods leads to conflicting results, the courts are not allowed to disre

gard the plain wording or the clear legislative iotent in order to give effect to what they

deem the overriding purpose of a single provision. With regard to the Convention's

principle of good faith, we hold the view that it is not being limited to the interpreta

tion of the Convention itself: but also govems the panies' conduct. Finally, we argued

that tbis principle does not pennit the courts to modifY or replace the etTects of a

statutory provision., contrary to ilS plain wording and the legislative intent, by an out

come, which they believe to be more fair and equitable.

96 For a similar conclusion~ see Babiak. 6 Temple Inl'I & Camp. L.J. 113. al 116-117 (1992).
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Part 11- Case Law and Scholarly Writing on Fundamental Breach

The principal objective of Part Il is to identify the various factors employed by

scholars and the couns in determining v..hen a breach ofcontract is fundamental.

A. The Role of Case Law and Scholarly Writing (Doctrine) under

the Convention

Unlike the Members of the European Union, the states participating in the drafting

of the Convention were unwilling to transtèr any of their sovereignty in order to estab

lish a supranational court, such as the European Court of Justice, to ensure a unified

interpretation of the Convention.97 funhermore. neither are decisions of foreign

courts binding on domestic couns9S
, nor are domestic courts required ta consider for

eign scholarly writing.9'J On the other hand, the Convention's requirement of having

regard for Huniformity in ilS application" caUs for courts to consider interpretations of

the Convention in other countnes,l00 Therefore, we will neX! canvas scholarly corn...

mentary (A) and case law (B) on fundamental breach. 101

9~ Wilhin the European Union il is the European COU" of Juslice (ECJ) which has becn gi\'en the
jurisdiClion to render. al the rcqucsi of national couns. binding dccisions on queslions of interpreta
tion relating 10 EU-la\\' in Ihe narrow sense. as weil as 10 international convcntions adopled b}' the
member states. 50ch as thc 1%8 Brussels Con\'ention on Jurisdiction and Judgements and the 1tJ80
(Rome) COR\'enlion on the Law applicable 10 ConlractuaJ Obligations, ln theof)'. European nationaJ
couns. in tune with ci\'iI law ~'stems' rejection of store decisis. arc not bound by decisions n:ndered
b~' the ECl ln praetice. howC\'er. couns Collo\\' the Ecrs ruJings, Sec Malhijscn. European Union
Law. at 98-99,

9IJ Sec Diedrich. 8 Pace Inl'I L.Re\·, 303. al 338 (1996) (staling lhat there is no iniemationaU~'

binding ruJe thal foreign judgemenls ha"e the force of "binding precedents"): Endcrlein. Uniform
Law Application. al 3..8 (emphasizing that "the onl~' force foreign decisions have is lheir persuasive
etrecf'): Boggiano. Unifonn Law. al 017 (stating that domestic coms should considcr academic ",rit
ïngs. obiter die/a. and detisions in Pl'C\'jous cases. and the probabilit)' considered thal other courts
"ill follow such ~isions).

For somewhal ditferenl conclusions. sec. howe\'er. Ferrari. IS J.L. &. Corn. 1. at 11-12 (l99S)
(assening thal if ..the same-or analogous-issues ha\'e aJread)' been examined by other Stales' couns
such decisions shouJd M\'e either the "alue of precedent "if there is aJ~' a bod}' of inlernational
case la",'. or a persuasive vaJue'·).

99 Like foreign decisions. 5Cholarl~' writings have persuasi\'e aUlhoritl oDJ)'. See Honnold's re
\;e",. in: Uniform Words. al 12S-127. as ta the role oflega! writing in differenl COounOD and civil la'"
jurisdict.ions. sec also Bonell. in: Unifonn CommerciaJ Law in the Twen~' First Century. al 37 (em
phasizing the inleraction bel\\'een case la\\' and comments ~. legal "'riting in the attempt 10 CODstantl~'

impl'O\'e the WldeJ'Slallding of the legislaü,'e le~1S).

1fil See Bonell. in: Uniform Commercial Law in the Twenty First Century. al 3S (staling that the
most dTecti\'e way of ensuring unifomù~' in the interpretalÏon of uniform law is to ha\'e regard to the
way in wlUth the single coD\'cntion or uniform la\\' is inlcrpreled in the OIber COUDtries); Maskow,
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B. Scholarly Writing on Fundamental Breach

Following the statement of the unofficial secretariat commentary on the J978 Draft

ConventionlO2~ a generaJ consensus has been reached among schoJars from different

lega) systems commenting on fundamental breach that the deterrnination of whether a

breach is fundamentaJ must be made in the light of the circumstances of each case. lU;

Perspecti\'e of the SociaJist Countnes. at 54 (stating thal the interpreter must considcr "",hal othcrs
ha\'c alrcad~' donc"): Volkcn. Scope. al 45 (cmphasizing that "(iln order to achic\'c unifomt applica
tion of the Convention. in addition 10 applying basicaJl~' similar interpretation thcories and laking
other linguistic versions of thc sarne pro\ision into aCCOUnI. the couns of one COunl~' should bc able
to consuJt the judicial decisions and doctrine of another country"),

For similar statcments. sec inter a/ia, HOMOId. 8 lL. cl Corn. 207-212. at III (1988): Yuqing. in:
Unifonn Commercial Law in the Twen~' Fim Century. at -15: Audit. Vienna Salcs Convcntion. at
154-155: Cook. 50 U. Pitt. L. Jœ\'. 197. al 226 (1988): PillL. Internationales Kaufrccht. al 66: Kabik.
9 Int'I Tax& Bus. Law, 408. al 429 (1992): Pauerson. 22 SlanJ.lnt'1 L. 263. at 283 (1986).

: : A \'ariety of guides to and sources of infonnation about the Con\'cntion are a\·ailable. Bascd
on a decision b~' the United Nations Commission on Inlernational Trade Law (UNCITRAL) at ilS
twen~·-firs. session (sec V.N. Doc, Al43!17. at 98-109). lhe Secretariat bas cstablished a ~·s.cm of
collecting and disseminating information on coun decisions and arbitral awards relating to Con\'cn
tions and Model Laws that ha\'C emanated from the work of lhe UNCITRAL. The acronym for the
~·stem is "CLOUT' ("Case lal" on UNCITRAL tc~1s'~)(sce U.N. DOC, A/CN.9!SERC/
ABSTRACTSII el seq. (1993 and laler). The case abstracts are a\'ailable as bard caP)' and on the
Internet at http://w\\.w.un.or.at.luncitrallclou1. Cites ta CISO commentaI)' and case law from around
the world are aise a\'ailable through UNILEX, a commercial case colJect.ion ~'stcm on CISG, pub
lished in paper and electronic fonn b)' Transnational Juris Publications. Ine.. In·ington-on-Hudson.
New York, COP)Tight: ltalian National Researeh CounciJ-eenter for Comparati\'c and Foreign Law
Studies).

For comprehensive Internet databases de\'oted cxclusi\'cl)' to the CISO, sce the website of the Pace
Uni\'ersi~' School of Law (hup:/I"",,',cisg.law,pace.edu): creatcd b~' the Pace Institule of Interna
tional CommerciaJ Law, Alben H. KrilzerlNicholas TriDin cds.: the CISG oRlinc "'ebsite
(hup:/I"",,·.jura.Wli-freiburg.deliprl/cisg): crealed b)' the Institut fiir auslandisches und intcrnation
ales Pri\'atrecbt (Director: Peter Scbl«htriem, AJben-Ludwigs-UnÏ\'ersiUit Freiburg) (special ..uention
to German case law on the CISGI~ the CISO - France website (http://"''·\\,,jura.uni..
sb.delFBlL5/Wit:l1cisg.htm): Claude Witz cd. (special attention 10 French case law on the CISGI.

Examples of other panicuJarl~' valuablc Internet databases containing infonnation on the CISG or
related to the CISO: the International Tracte Law website of the Faa&I~' of Law of NO"'ëI}"s Univer
sil)' ofTromso (hnp:llitl.in·.uil.noltradeJa\\,f): Ralph Amissah cd. (the fim WWW site dedicatcd to a
gi\'en area of la", on the Internet international trade la\\' (an imponant site for international trade law
materiaJs and links to relaled ilÛormation on the ··nef~)I: CISG Finland (http://w\\w.utn.flloikl
fdklcisglcisr/htm): CISG W3 Database de CISO Brazil (bttp://www.cisg3.1aw. pace.edu !galiudo-da
fousealbrasil-uff/).

10:: See para, J oftbe Secretariat CommenWy on the 1978 Draft anicle 23 (=anicle 25 of the Offi
cial Te~11, Official Records~ al 26: Doc. Histol)·. at 416 (stating lhat ..the determinalion wbcther the
injury is substantial musa be made in the Iighl of the circwnstanccs ofeach case~ ... ").

103 Sec Honnold. Unifonn Law. al § 181.2: Babiak~ 6 Temple Inl'I lt Camp. L.J. IIJ. al 121
(1992): Eôrsi~ JI Am.J.Comp.L. 333. 336 (1983) (emphasizing thal "(iln appl~ing 50ch cooa:pls
lfundamental breachl tbejudge forros an opinion. taking aJi ciraunstaDce5 into consideration whether
(in Ibis case) the breach of contraet is 50 signifiCUlt as ta justif)' avoidanc:e or ROt"): Grigera NaOll.
UN Con\·ention.. al 10S~ Sunon. al Ausu. Bus. L.Re\·. 269. at 286 (1976): Barbic~ Uniform Law, al 19:
Magnus~ in: Staudinger~ An. 25 N. 3 (SiatinlWt the œncepl is as \'3gue as ne.~ble and that~ in
praaiœ. ilS detennination will depend on the conteX! of each case \\'here the distinction between a
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There is no such agreement, however.. as to which factors are decisive in determining

whether an injury is substantial enough sa as to amount ta a fundamental breach and as

to the point in lime at which foreseeability is measured.

The section below first iIIustrates the ditferent approaches as for the relevant factors

in determining fundamental breach (1.) and the relevant point in time (2.). Then refer

ence will be made to a very recent approach that involves the UNIDROIT Principles

conceming non-perfonnance in order ta determine fundamental breach under the Con

vention (3.).

1. Relev.nt Facton in Determining Fundamental Bre.ch

Because of its practical importance within the Convention's remedial system on the

one hand, and its vagueness on the other, the concept of fundamental breach has gen

erated much commentary by scholars and practitioners. They have employed several

factors in determining whether a breach is fundamental .. which may be roughly catego

rized under the roHowing headings: nature of the contraetuaJ obligation (a.); gravity of

the circumstances ofbreach (b.); remedy-oriented approach (c.); (in)ability ofperform

ance (d.)~ (un)willingness to perform (e.)~ no-reliance on the other party's future per

formance (f); offer to cure (g.); possible cure (h.).

a. N.Iure of the Conlnctual Oblilalion

The nature of the contractual obligation is one factor in the determination of fun

damental breach. Where the panies have expressly or implicitly agreed lhat in case of

any breach by one pany the other pany May terminate the contraet, strict complianee

with the contraet is essential and any deviation from the obligation is to be regarded as

a fundamental breach. 10ol Absent such an express provision the duty of strict compli-

fundamenlaJ and a non-fundamentaJ breac:h is relevant): ~rlilz. Wesentlic:he Venrags\"erletzung
beim Warcnkauf. al 9: Mchille. New L. 1.. March 27. 1980.. 307. al 308.

104 The right of the panies 10 indicale the circumstances under which an aci or omission b)' one
pany entitJes the other 10 a\'oid the contrae:t follo"'s from article 6, ",hicb reinforœs the suprelllaC)' of
the parties' agreement over the language of anicle 25. Sec para. 1 of the secretariat Commentary on
article 5 of the 1978 Draft Convention (=anic:le 6 of the Official Text), OOiciai Reco. al 17; Doe.
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ance may also be inferred trom the language of the contract, the surrounding circum

stances~ custom~ usage. or a course of dealing between the parties. lOS

For example, it has been argued that late performance amounts ta fundamental

breach where the panies have stipulated that pertormance should be etlècted at an ex

act time C'Fixgeschaft")l06, where the imponance of timely performance tlo\vs trom

the nature of the goods107 or fram the circumstances of payment lUK
, or from the lime

the taking deiivery ofthe goads was ta be eftected. 109

Histol)', al .a07 (slaling that the panics "may derogate or \',11)' the cffect of an~' of its pro\isions by
adopting pro\'Îsions in their conlraet pro\'iding solutions difTercnt from those in the Con,·cntion").

lo~ Sec: Welser. VenragS\'erletzung. at 120: Hcrbcr/C/cn\·cnka. Intemalioll.11es Kaufrceht. An, -'7
N. -': Hollhausen. RIW 1990. 101 al lOS: Karollus. in: Honscll. An. 2S N. 32: Claussen.
N.Y.L.Sch.J.lnl. & Comp.L 198-1. 113 el scq.: Schn~·der/Straub. in: HonseJl. An. ~9 N. 26: Magnus.
in: Staudinger. An...6 N. "2.

IIIt! See EnderleinlMaskow. InlemationaJ Sales La\\'. An. 25. al 3." (stating (hat the use of eus
1011131)' tenus as ··fixcd". "absolutely". "prcciself'. "al lhe latesC. indicales that lalc dcli\"e~' is to bc
regarded as fundamental brcach of comract): sec alsa Huber. in: SchJechtriem, An, -19 N. 5: Welser.
Venrags\'erletzung. al 120: Magnus. in: SL1udinger. Art...9 N. 10 (stating (bat me Incolenns CIF.
FOB gi\'es the bU~'er the righl to a"oid we cantract in the C\'cnt of laIe deli\'cl)'): Holthausen, RJW
1990. 101. atlO~: Herbcr/Czcrwenka. Internationalcs Kaufrechl. An. -17 N...,

Wherc thc b~'er bas infonned the seller thal he necds for the goods al a ccnain datc 10 fulfill bis
o"n obligations towards thied panics. late deli\'cl)' is to be considered fundamentaJ breach. see. e,R.•
SchlechUiem. in: Schlechtriem. An. 25 N.18.

hr Where the goods in question are of fashionable or seasonablc character. or where they ba\'C a
stock or market priee. or where Wc priees are subject to sharp fluctuations. late dcli\'el)' bas becn
\'ic\\,ed as fundamental breach. See. e.g,. SchJechlriem. in: Schtechlriem. An.25 N,18. and Unifonn
SaJes Law. al 60 (stating lhal defauJled dcli\'cl)" of goods "'ilh a quoted markel priee is considered a
fundamentaJ breach): Magnus. in: Staudinger. An. 49 N, Il (slating thal laIe deli\'el)" of fashionable
or seasonable goods generally constitutes fundamentaJ breach): EnderleinlMasko\\'. Inlernational
Sales Law, An. 25. at 3 (stating that in ..the case of goods which 1I&I\'c a slock or market pricc. un
timely-deli\'cl)' cenainJ)' constitutcs a fundamental breach"), For a soIDCwhat diffcrent conclusion.
sec. Huber. in: Schlechtriem. An. 49 N, S (stating lbat late deli,'cry of goods with a quoted stock or
market priee do Dot generalJ~· constitule a fundamenlal breach. but thal a longer delay can tum inta a
fundamental breach Cl'en uno additional period oftime bas been fixcd).

lte The buyer's obligation 10 pay the priee includes ail of the measures required by the contract
such as the duties 10 pro\'ide a lener of credit and to compl~' with relC\'ant domestic la\\'s 10 enable
paymenl to be made~ see, Schlechlriem. Unifonn Sales Law" al 81: Honnold. Unifonn Law. at § 3S·t
para. 7 of the Secretariat Commen~' on article 60 of the 1978 Draft Con\'ention (=article 6.. of the
Official Te.~I, Official Records. at 50~ Doc. HiSlory. al ....O.

Wbelher the failure 10 open a documentai)· credit "ithin a fixed lime constitulcs a fundamentaJ
breach is disputed. WlUlc one author argues tbat the seller should aJ",8)'S be allowed (0 declare the
conttaCl a\·oided if the bu~'er does not open a credit within a rL\:ed lime (sec HeUner. Dubro\1lÏk Lee
turers, al 353). oIhers take the \leW that a delay in opening 8 credit coDStitules 8 fundamenlal breach
onJ~' in such cases where pa~1DeDI was 10 be made by lener of credit against deli\'el)" of shipping
documents (sec Hager. in: SchJechtriem. Art. 6-1 N. S; EndcrleinlMaskow. International Sales Law. at
2-U).

109 For example. a dela~' in laking delivel1· is (0 be regarded as fiandamenral breach in "just-in
time.. contraets.. ",ben the goods are of perishable nature or wherc the goods cannat be stored: sec
Ha@Cr, in: SchlecbUiem. An. 64 N. 5: Magnus. in: Staudinger, An. 64 N. 17: Posch. in: HO}'erlPosch.
at 159; Magnus. in: Slaudinger~ An. 64 N. 17.
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Where the panies have expressly specified the quality of the goods. t!.J!. in case of

an express warranty. any defect in quality constitutes a fundamental breach. Likewise.

where the buyer bas insisted that goods be fit for a panicular purposellU
• or where he

has notified the seller for what purposes he would need the goods and thus expressed

his special Înterest that the goods be fit for that purpose. then any detèct aftècting this

particular use is also to be regarded as a fùndamental breach. III

b. Gravity of the Consequences of Oreach

The gravity of the consequences of the breach is another factor in determining fun..

damental breach. Whether or not the consequences of the breach actually deprive the

agsrieved party of the expectation under the contract is discussed under the following

headings Il ~:

(1) COlltra,'t '.\' Overall Vaille alld the Ivlolletory 1.0.'t.\· Suffered hy the Aggrieved Party

There is sorne debate among scholars as to whether the monetary loss suffered by

the injured pany is a decisive factor in determining fundamental breach. Sorne authors

For funhcr examples whcrc limel~' perfonnance is essentiaJ. sec. SChJechlricm. Uniform Sales
La\\'. al 84 (stating lhat scllcr's ncccl 10 clcar bis warchousc cao makc timcly taking dclï\'cl)' an cs
senlial du~'): Hager. in: Sclùechtriem. An. 64 N. 6: Endcrlein/Maskow. Internalional Sales Law. An.
64. at 3. where thc aulhors sune that "lime for performance cao. for ill5lanœ. in regard 10 fulfilmcnl
of the obligation 10 participale in the manufacture of goods. suppl)" ofdra"lngs or sub-suppl)' of malC
rial. be agreed as an essentiaJ dale for the goods cannot be fmished at another lime because of differ·
enl use of lite facilities. planned changes in production. shutting-down of piani elc.··

110 Sec Schlechlriem. Uniform Sales Law. al ~9-60 (staling lhal deli\'cf}' of defecti\'c goods enti
des bU~'er 10 a,'oid the contrad only if the contraet indicales thal non-œnfonnil}' is of special impor
tance to him "5U'h as in the case of an cxpress warranl}"'): for a similar Slalemcnl §Ce Magnus. in:
Staudinger. An. 46 N. "2: see funher SChiechtriem's cxample. id. al 77: "Ulf the bu~'er bas unmis
lakeoly iosisted on. but IlOt reœi,'ed. chips suilable for the uopics. then the breach is fundamcnlal and
the bu)'cr relaÎos the righl 10 demand substitute goods. C\'en if the buyer cao Olherwise use the non
perfonning transistors withoul gre3lloss",

III Sec. e.g.. Schlechtriem. in: Schlechtriem. An. 2S N. 21: Kappus. NJW 1994. 985: G6rlilz. Zur
\\'cscntJicben Vemag5\'erletzung beim Warenkauf. al 41 (\\llb reference 10 the interrelation bel\\'een
the concept offundamentaJ breach in the Sandina\ian counlries and under the Coo\·enlÏon).

Il Z Wbere no detrïmenl whalsocver bas bœn caused or is e~-pected 10 be caused by lhe breach of
cootraet. il is undispuled among scholats that thcre is no rigbl of avoidance

Sec Schlechtriem. UDÜorm Sales Law, al 60 N. 210 (stating lbat there is no fundamental breach
where. despilc the seller'5 failwe 10 properly pack and iJlSUle the goods. ~. nonethcless arrived in
good order and condition; if, however. the buyer bas 1051 a chance 10 resell the goods. there \\'ouId bc a
deUimenl); sec also Will, in: BiancalBonell. An. 25. al 2,1.1.2.: Magnus. in: Staudinger. An. 25 N.
12; Karollus. in: Honsell, An. 2~ N....; Schn)'derIStraub, in: Honsell, An. 49 N. 23.
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conclude from the Secretariat Commentary on the fundamental breach goveming pro

vision under the 1978 Draft Convention 1l3 that especially the contract's overall value

and the loss sutfered by the buyer as a result of the non-performance are to be consid

ered in detennining fundamental breach. 11~ Most authors, however, take the view that

damages are not the decisive factor. Rather, the aggrieved pany' s special interest as

tixed by the tenns of the contraet in the performance of the panicular obligation vio..

laled by the other party is the decisive factor in determining fundamental breach. 115

(2) frll!Uralioll ofthe Pllrpose ofthe COlltract

Many authors foeus on whether or not the purpose of the contraet has been trus

trated by the breach in detennining fundamental breach. 116 They argue that the buyer

has purchased the goods for sorne purpose and consider those breaches as fundamen..

tal.. which make the intended use of the goods impossible.1l7 ln their view, when the

goods do not possess the features necessary for the purpose llal
, or when a third pany

claims a right to possession or prohibits the use by vinue of a patent or other industrial

113 Sec para. 3 of the Secretariat's Commentai)' on anicle 23 of the 1978 Draft Con"ention
[=article 2S of the Official Textl. Official Records, al 25: Doc. HiSlol)'. at -l16.where it is slatcd tbat
"(tlhc delennination whether the injUJ)" is substantial must be made in lhe light of the circumstance of
cath case, e.g.. the monetary value of the contrac" the moneta",. ha,.", cQused by the breach. or the
cxtenlto which the breach inlerferes with other acti\ities of the injured party". [emphasis addedl

114 Sec, Sabiak. 6 Temple Infl &. Comp, L.J. 113. al 118 (1992): Sunon, .. Austr. Bus. L.RC\'.
269. at 286 (1976). A similar notion seems to be supponed ~. Magnus. in: Staudinger. An. 2S N. II
(stating that the term "detrimenl'~ draws onc's ancotion 10 the faa thal the e~1enl of the damages is a
relevanl factor in detcrmining fundamentaJ breach).

Ils Sec Schlechtriem. Uniform Sales Law. al 77 (stating that the objecti\'c damages will not be the
decisÎ\'e factor in determining fondamental breach but "",herber the risk of the panicular non
conformity ",as considered 50 serious b}' the partics that ilS existence "'ouJd eliminate the buyer'5 in
terest in the performance of the contract conœming lhese goods"): EnderleinIMaskow. International
SaJes La\\'. An. 25. at 3 (stressing tbat ·"(tlhougb in commercial relations most things can be reduced
to a damage. Ibis is Dot the central issue"): for similar statemenrs. sec Will. in: BiancalBoncll. An.
25, al 2.1.1.2. (Slating that detrimenl does IlOt equal damages): Nicholas. L.Q.R. 1989.218: Musger.
Wesentlicbe Venragsverletzung. al 7 el seq.; Karollus. in: Honsell. An. 25 N. 16~ Rcinhart. UN
Kaufrec:hl. An. 2~ N. S. 6: Herber/Czerwenka. Inlernationales Kaufrec:ht Art. 2S N. 3. 8. see also
Ziegel. Remediai Provisions. 9-16: 8einen.. Wesentliche Venragsverletzun8. 3190.

116 See EndcrleinlMasko\\'. International Sales Law, Art. 2~, al 3"~. where the authors Slale lhat la
what exlenl non-fulfillmenl of an obligation is fundamental "depencls on its relC"anœ for the
achiC"emenl of the p"rfJOse ofthe contracr. (emphasis addedl~ similarl)" Karollus. in: Honsell. An.
25 N. 22 (5taùng thal the detrimenl is ool)' rela'3lll under the condition lhat the \lolated obligation is
imponanl and the lenns of the contraet are aimed al prolCding the aggria'ed pany from the conse
quences of brcach).

Il ~ Sec. e.g.., Karollus. in: Honsel!. An. 2S N. 21; Neuma)·erlMing. An. 2S N. 3~ Ender
leinlMaskow, International Sales Law. Art. 25. al 3.-1: Schn)·derISuaub. in: Honsell. An. .a6 N. ~9.

III See KaroUus. in: HonseU., Art. 25 N. 21.
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or intellectuaJ property right. a fundamental breach has been committed. 119 For exam

pie, the buyer's interest in reselling the goods is not protected if it was evident that he

bought the goods for manufacturing purposes, but his interest in selling the proceeds is

protected. Accordingly, only if the sale of the latter is not possible due ta the defective

delivery a fundamentaJ breach is given. 120

Where documents are necessary in order to dispose of the goods or take delivery of

the goods at their place ofdestination, e.g. a bill of lading, the delivery of defective and

incomplete documents constitutes a fundamentaJ breach. 1
:!1 Delivery of shan or dam

aged goods entitles the buyer to avoid the contract where complete and/or non-defec

live delivery was necessary for the use intended by the buyer. 122 Delivery of an alilld

constitutes a fundamental breach where the merchandise delivered deviates so substan

tially trom that ordered that the seller must view the buyer's acceptance as impossi

ble. 123

(c) Remedy-Oriellled Approach

Conceming the delivery of non-conforming goods, the case-by-case oriented ap

proach, which looks at whether the purpose of the contraet has been frustrated, has

been challenged by a more comprehensive one. Inspired by sorne recently rendered

119 Sec Schlcchrricm. in: Schlcchrricm. An. 25 N. 20: EndcrlcinlMasko\\'. International Sales
La\\'. An. 25. at 3.0$; Magnus. in: Sraudingcr. An. 49 N. 16~ Holthauscn. RlW 1990. lOI. al 107.

1::0 See Karollus. in: Honsell. An. 25 N. 21.
)::1 Sec Hubcr. in: Scltlechtriem. An. 49 N. 16; for the same conclusion. sec:. Schn~der/Straub. in:

Honsell. An. 49 N. 27: EndcrlcinlMasko\\'. Inrcmational Sales La\\'. An. 49. al 3 (siatiog mat failurc
ro hand o\'er negotiable documents constilules a fundamcntal brcac:h).

I~~ Sec SchJechtriem. in: Schlechrriem. An. 2S N. 19: EnderleinlMaskow. International Sales
Law. An. 2S. al 3.4 (regarding non-œnfornùng deli\·cry). As for panial non-deli\·c~·. sec. Huber. in:
Scltlechtriem. An. SIN. S. whcre the auahor with respect 10 aniçle S1(2) bolds the bu}'er to be cnli
rled ta a\'oid a contratt to dclh'cr computer S)·stems. if the seUer deli\'ered only lite hardware bul DOt
the software ncœssa~' ro ",orle with the computer: Honnold. Unifonn La\\'. al § 317 (emphasizing thal
one fador of special significana: \\ith respect 10 a\'oidance as to the enlire contraet is "whetber the
non-œnfonnil)' of sorne goods inlencres "ilh the use or sa/abi/ity of the remainder")(emphasis
added].

1~3 See. e.g.• Will. in: BiancalBonell, An. 46 at 2.2.1.2 (staling lhat "(rleœi\;ng apples instead of
pineapples satisfies the criteria of Aniçlc 25.... ).

For SOIDC"'hat diJTerenl conclusions. sec. SchJechlrie~ in: Schlechlriem. An. 2S N. 21 (staling
rhal C\'en the deli\'el")' of a 100001~' diJTcrent alilld nOi al"'3)'5 impairs lhe fundamental conlractual c.'(
pedalions oflhe bu)'cr); Magnus. in: Staudinger, An. 46 N. 39 (stllinl thal an a/iud deh\'Cry does DOl
coDSlilUte pe' .fe a fundamenlal bre.:h except ",ben il is of no use for the bu)'er and il would demand
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German court rulings I2.a, in determining fundamental breach this new approach asks

whether it is reasonable for the buyer ta rerain the defective goods, make use of them

and to then claim for damages for any 1055 suffered as a result of the breach.I:!~ ln an

swering this question, the new approaeh considers the nature of the goods, the extenl

of the deviation from the agreed quality, for what purposes the buyer purchased the

goods and the size of the buyer's business.l.!b

According to this somewhat remedy-oriented approach, il is in generaJ unreasonable

for the buyer to run the risk of getting involved in a dispute with the seller as to

whether he had sold the goods for a reasonable priee and thereby observed his duty to

mitigate losses.ll7 Consequently, defeetive delivery generaJly eonstitutes a fundamen

tal breach when the goods would not be marketable or a reasonable priee could not be

monetized. 128 Moreover, where the buyer is only a retailer, il is generally unreasonable

for him to self defective goods to his customers. 129

If the defective goods were not purchased for resale but for other purposes, such as

processing, it would also be unreasonable for the buyer to use the goods unless there

were a market where the goods eould be easily sold. 130 HA/illCl' deliveries always con

stitute a fundamental breaeh where the goods in question are of a specifie charaeter,

irrespective of whether they are unique or fungible. 131 Where the goods are generic,

"alillc/' deliveries are to he considered a fundamental breach when il is unreasonable

unrcasonable mcasures to sell Ihem): EnderleiniMasko\\'. International Sales Law. An. 25. al 3.4
(slaliog thal the right 10 immcdiale a\'oidance in an)' case ofan a/iud delï\'ef)' cannot be justificd).

1::·1 Sec infra Pan Il. C.2.c.
I::S Sec Huber. in: Schlcchlriem. An. 46 N. 35: Pill~ NJW 1996.2768. al 2772.
l::ti Sec Huber. in: Schlechtriem. An. .a6 N. 35. .a2: SchJechtriem. in: Schle<:hlrie~ An. 25 N, 20.
t:!" Sec Huber. in: Schlechtriem. An. .J6 N. 36 (slating thal il is unrca50nable 10 expect a ~'er 10

reselilhe goods if lhere is a danger thal, wben caJculating the loss. there will be a dispule "ith the
seller regarding the reasonableness of lhe resale priee or wbere lhere was a breach of the dUI)' to miti
gale loss).

I~ Sec Huber. in: SchJechlriem. An. -16 N. 36 (stating thallhe goods must be marketable despile
lbeir lack of confonnity and il must bc forseeable that the b~'er wiU recei\'c a reasonable priee).

1~9 See Huber. in: Schlechtrie~ An. 46 N. 37 (arguing that a retailer cao generally llC\'er be ex
pected to sell goods outside bis nonnal course ofbusiness).

130 See Huber. in: Schlechtricm. An. 46 N. 38 (arguing that a œnunerciaJ bu}'er ma)' be expected
10 rcsell the goods if there is a market on \\'hich the goods ma}' be sold wilboul geai difficulties. that
market is easil}' accessible for the buyer and likely to produce reasonable priee).

131 Sec Huber. in: Schlechuiem. An. 46 N. 40.
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for the buyer to resell them and to daim for damages. 1n ln detennining unreasonable

ness, the extent to which the delivered goods deviate from the stipulated description

must be considered. 133

c. (ln)ability of Performance

Another consideration in the determination of fundamental breach is the pany's

(in)ability to perform al aIl, that is lo say either to deliver the ordered goods or to pay

the purchase price and to take delivery. Regardless of whether or not performance is

due, non-performance is considered a fundamental breach where performance is objec

tively impossible, namely where the object of the transaction is unique and has been

destroyed. 1301 For example, if a pany contracts to sell his Kandinsky and it has per

ished, performance is objectively impossible since no one could deliver the painting. Ils

A fundamental breach has also been committed where only the pany, which has yet ta

fultill its obligation is unable to perform the contraet (subjective impossibility).136 If: in

the foregoing example, the Kandinsky were not destroyed but stolen, the seller would

onJy be subjectively prevented from performing, since the thief or any other persan

having bought the stolen painting from him would be able to deliver it to the buyer~ if

only theoretically. 137

1J: SCe Hubcr. in: SehJcchtriem~ An. 46 N. 39 (staling lbat Ihe question is whethcr it is rcasonable
10 cxpcet the bu~·cr 10 dispose of the goods himsclf and 10 conlent himsclf with priee rcduetion or
damages).

133 Sec Huber. in: Schlechlriem. Art. 46 N. 39 (stating lhal lhe "more blalant lhe dsicrepancy. the
less it cao be expected of the buyer 10 dispose of the goods"): sec aJso SchnyderlStraub. in: Honsell.
An. 46 N. 059 (\\1thoUI dilTerenliation bctwecn gcncric or specifie goods).

134 See Magnus. in: Staudinger. An. 49 N. 13~ Schlechlriem~ in: SchJechtriem. An. 25 N.17:
Huber. 43 Rabelsl-l13. al 0504 (1979).

u; For a similar example. see Marcanlanio. 8 Hast. Inl1 &. Comp. L. R -Il. al 53 (1984) (corn
menting on Ùle German concept ofobjeeti\'e impossibility).

U6 See SchJechlriem. in: SchJechtriem. An. 25 N.17~ Sulton.. S Austr. Bus.L.Rev. 92. al 93
(1977)(Slating that failure to perform at all constitutes fundaJnental breach)~ Magnus. in: Staudinger~

An. 72 N. Il (stating that insoh'cn'1· of the bu~'er entitles seller to a"oid the conlJ'aet); for a somewbat
difl'erent conclusion. sec. Huber~ in: Sc:h1echtriem~ An. -19 N. 7 (stating that subjecti\'e impossibilily
onJ~' constitules fundamental breach uthe seller does ROi cure the defed \\1lhin a reasonable time).

See also para. 2 of the Secretariat Commenta~· on anicle 63 of the 1978 Draft Convenlion
I=anïcle 72 of the Official Te~11. Official Records. al 53; Doc. Hislol)'. at -1-13 (stating lhat a future
fundameotal breach ··may be clear eilher because of the 'd'o,ds or actions of the part}. \\'lùch constilUles
a repudiation of the contrael or because of an objective lact. sucb as the destruction of the seUer's
piani by fire or the imposition ofan embargo or monelal)· conlrol whicb \\ill render impossible future
perfonnance")lemphasis addedl.

13
4

For funher examples. see Marcanlanio. 8 Hast. lofl Il. Comp, L. R. -IL al S3 (1984) (com
menûng on lbe Genoan concept of subjective impossibility).
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d. (Un)willinlness to Penorm

The parties' (un)willingness to perform is another factor in the determination of

fundamental breach. For example, one pany's express refusai to perform his obliga

tion, such as to pay for the goods or to take delivery of them, constitutes fundamental

breach, except where the promisor is entitled to refuse to perform. BK Making per

formance dependent on an unjustified counter-performance or additional guarantees

also constitutes fundamental breach,l!q

e. No-Reliance on the Other Party's Future Performance

ln detennining fundamental breach, consideration is also given to whether the

breach gives the aggrieved pany reason to believe that he may not rely on the other

pany's future performance. ft has been argued, for example, that even where the con

tractual term broken is minor and the consequences of the breach do not substantially

deprive the aggrieved pany of his expectations under the contract, he can nonetheless

treat the breach as fundamental if it was intentional. 14o ln addition. where one pany

can reasonably conclude from the other party's conduct that he will not perfonn a sub

stantÎaJ pan of ms obligation, the former may ask the latter for an adequate assurance

of performance, and failure to provide an additiona) guarantee is regarded as a funda

mental breach. '4'

IJI See. e.g.• Schlechlricm. in: Schlechtriem. An. 25 N.17 (stating tbat scUers refusai to deli\'er
beforc or al the lime when perfonnance is duc constilutes fundamental breach): Hager. in: Sc;hlecht
riem. An. 64 N. 6; Stoll. 52 RabelsZ 617. at 62.. (1988): Magnus. in: Staudinger. An. 6.. N. 17 (51al

iog that ~'er' s refusai 10 pa~' for the goods or 10 lake deli\'cr)' is 10 be considcrcd a fundamental
breach).

Sec also Huber. in: SchJechlriem.. An. 49 N. 6 (emphasizing lbal in practiœ. ",ben the seller is not
\\illiog 10 perfonn. he often argues that the coolract is not \alid: the cootraet is a\'oided due to an al
leged fundamental breach ofcontraet 00 the side of the bUler: or in\'okes force majeure or anicle 71).

139 Sec Magnus, in: Slaudinger. Art. 72 N. II: Sioit 52 RabelSZ 617, at 62S (1988). Schlechlriem.
Uniform Sales La\\'. al 9~. notes that -.he frequent cases in which a demand for ne\\' tenns or aJleged
conuaet \iolations by the other side are used as a prete.~ for DOt perfonning ooc's 0\\"0 obligations"
pro\ide in most cases a basis for Immediate avoidance.

For a somewhat düferent view. sec Honnolcl. Unifonn Law. al § 396 (staling thal 3\'oidance should
ROI be "trïggered" if one pany infonns the other one of the need to negotiate a modification of their
agreement).

140 Sec. e.g.. Karollus. in: Honsell, An. 2S N. 2.
I·H Sec. e.g., Bennett. in BiancalBonell. An. 71. al 3.7~ Honnolcl. Uniform Law. al § 394: Magnus.

in: Staudinger, An. 72 N. 12.
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f. OfJer to Cure

When one reads academic commentary on the drafting history of the Convention 1~~,

there is much controversy among scholars as to whether fundamental breach should be

determined in the light of an otfer to cure. Many authors favor the consideration of

such an otrer in deterrnining whether or not a fundamental breach has occurred.I.a.•

Their position is lhat a breach is not fundamental as long as the requirements of article

48( 1) are met, namely. that repair as possible within a reasonable time and without

causing the aggrieved party unreasonable inconvenience or uncertainty of reimburse

ment by the seller of expenses advanced by the buyer. Consequently. the seller's re

fusai or failure to cure the defect within a reasonable time constitutes a fundamental

breach.'.... The same is true where timely delivery is an essentiaJ term of the con

tract. 1olS Moreover, a fundamental breach has been committed where il is unreasonable

for the buyer to keep the repaired merchandisel46
, or where the buyer reasonably can

nat rely on the seller's ability 147 or willingnessl.&x to cure the detèct within a reasonable

time.

Sec also para. 2 of thc Secretariat CommeDlary on anicle 63 of the 1978 Draft Con\'ention
(=article 72 of the Official Texil. Official Records. at 53~ Doc. HistoF)'. at ~43 (stating thal ufailure bl
a pa~. to gi\·c adequatc assurances thal he will perfonn when propcrly requesled to do sa undc:r arti
cle 62 (3) (=article 72 of Official Texi of the Con\'entionl mal help make it 'clear' lhal he will com·
mit a fundamental breach'·).

14: For the drafting history. see infra Pan III. B,
143 Sec Schlechtriem. in: Schlechtriem. An. 25 N. 21: Honnold Unifonn Laws. al § 296~ Ziegel.

Remediai Pl'O\'isio~ al 9·22/3~ Michida. 27 Am.J.Comp.L. 279, al 288 (l979)~ FamSYionh. Rights
and Obligations of the Seller. al 88~ Schneider. 7 Aril.J.lnt'i &. Comp.L. 69. 102 (1989): Huber. in:
Schlcchtriem. An. -18 N. 23: Herber/Czer\\'enka. Internationales Kaufrechl. An. -18 N. 9: Kaslel~'. 8
N\\'J.lnll L. &: Bus, 57-1. al S99 (l988)~ MappINicoll. N.l.L.J. 316. 319 (1993): Karallus. ZIP 1993.
-190. aI493-49"~ Diedrich. RIW 1995. Il. al 13.

144 See HubeI'. in: Schlechtriem. An. -19 N. 12: Magnus. in Staudinger. An...6 N. "0: Karollus,
ZIP 1993. -190. al-l96.

14S Sec Karollus. ZIP 1993. "90. al -196.
146 See Huber. in: Schlechtriem. An. -19 N. 12: Karollus. ZIP 1993. "90. al ..96 (stating thal where

a car has been seriousl~' damaged a fundamentat breach is gi\'en since il is unrcasanable for the bu~·er

10 kecp such car e\'en if repaired).
H~ Sec HubeI'. in: Schlechtriem.. An. -19 N. 12.; Karollus, llP 1993. -190, al -196: Magnus. in

Staudinger. An. -16 N. -Il (Slaûog tbat failure la re~' a defect often gi\'es raise 10 doubt seller's
general abilil)' 10 cure and thus constitules a fundamenlal breaçh),

141 Sec Huber, in: Schlechtriem. An. 49 N. 12; Karollus, ZIP 1993.490. al -196 (both stating thal
frauduJenl beha\ior on the pan of the seller constitulCS fundamentaJ breach),
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Sorne authors, on the other hand, believe that an offer to cure should not he consid

ered in detennining fundarnental breach.,~q They are of the opinion that taking into

account an offer to cure and the curability of a defect contradicts the opening words of

article 48( 1), according ta which the seller's right to cure is "subject to anicle 49". 1su

They conelude from that wording that the buyer's right to avoid the contraet always

prevails over the seller's right to cure and, thus, the question of whether the breaeh

was fundamental for the purpose of avoidance cannot be answered in the light of an

aiTer to cure.I~1 Another argument advanced is that such an approach is incompatible

with article 46(2), according to which the buyer can request substitute delivery if the

lack of conformity constitutes a fundamental breach. 1S2 Defining fundamental breach

in light of a feasible repair would practieally bar the buyer from requiring substitute

performance whenever the seller otfers a cure. lB The buyer's right to require substi

tute goods would be limited to those situations where repair is impossible. 1s.a Moreo

ver, it has been argued, that consideration ofa possible repair contributes to the funher

weakening of the concept of fundamental breach since it is not clear under what cir

cumstances the buyer's right to cure would prevail,lH

Those authors favoring consideration ofan otfer to cure in detennining fundamental

breach. with reference to the legislative history of anicle 48( 1), defend their position

on the ground that the opening words of that article do not clarifY the exact relation..

149 Sec. t.g.. Will. in: BiancalBonc:lI. An. ~8. at 3.2.1 .. 3.2.2.~ Magnus. in: Staudinger. An. .l8 N.
30~ Pil~ Internationales Kaufrecht § ~ N 66: EnderleinIMaskow. International Salcs Law. An. 25. at
10; Detzertrhamm. BB 1992. 2369. 2373~ Holthausen. RJW 1990, 101. at 103: Rcinhart. UN
Kaufrechl. An. -l8 N. 2: Welser. in: DoraJt al 12S~ Enderlein. Righls and ObIig3tions of the Seller. al
193: Babiak. 6 Temple Intl &. Comp. L.J. 113. al 127. foolDote 92 (1992)~ Herber. BU)'er's Remedies.
al 123.

To prolect the seller's righl 10 cure. sorne autllors suggest suspending the bU)'cr's righl 10 a\'oid
"when a rightful olJcr to cure arri\'es'~ (see Will. id.. al 3.2.2.~ BillcrlBincr, 88 1993. 2315. al 2323:
Audil, La vcnle inlcmationaJe, al 133).

I~ See Holthausen. RlW 1990, 101. al 103.
ISI See Holthausen. RIW 1990. 101. al 103.
IS~ Sec Will. in: BiancalBonell. An. 48. al 3.2.1.: SchnvderlSuaub. in: Honsell. An. -19 N. 20.
153 Sec Will. in: BiancaIBoneli. An. 48. al 3.2.1.: Schn~·derISuaub. in: HonseU. An. 49 N. 20 <the

laner arguing tbal detcnnining fundamental breac;:h in Hghl of an offcr to cure conuadiets anicles
"8(1), "9, 72 and 73(2»).

154 See Will. in: BiancalBonell. An. '-8, aI3.2.1; SChn)'derISlraub. in: Honsell, An. 49 N. 20.
ISS Sec Will. in: BiancaIBonell, An. "8, at 3.2.2., where the aulhor argues lhal il is nol c1ear whal

elemeDIS qualüY a rigbtful atrer and thal leads 10 funher burdening the buyer who aJready bears the
risk ofevaluating the degree of non<onformity.
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ship between the seller's right to cure and the buyer's right to avoid. 156 Il could not,

therefore, be answered with cenainty whether avoidance or cure should prevail. ln

funhermore. they argue that the purpose of anicJe 48( 1) wouId be frustrated if the

buyer were allowed to avoid the contraet before giving the seller an opponunity ta

cure the defeet. 1SIl As to the compatibility with anicle 46(2) they argue that the terro

fundamental breach must be interpreted ditferently, depending on whether the avoid

ance or the substitute delivery remedy is sought 15'1, or that, for policy reasons, the

seller' s right to cure should prevail over the buyer's right ta request substitute deliv

ery.160

g. Possible Cure

ln an attempt to overcome sorne of the doctrinal concems about the approach fo

cusing on the existence of an offer to cure, some legal writers look at the curability of

a given breaeh only. 161 They determint: fundamental breach not in the light of an offer

to cure by the seller, but by looking at whether cure is possible at ail, ln their view,

there is no fundamental breach when the breach is curable. 162

2. FoftSeeability of Consequences of Breach

Most authors conclude from the wording and legislative history of anicle 25 that

there is a presumption that the pany in breach foresaw the far-reaching consequences

156 See Will. in: BiancalBoneli. An. 48. al 1.3. (referring to Ihe Icgislali\"c hislor)' of anide oiS and
slaling lhat the cross-referenœ to anide 49 in anicle -l8( 1) is "enigmalic" and lea\'cs Ihe rclalionship
10 a\·oidance "open to inlerprelation")~ Karollus, ZIP 1993. 490, al 495 (arguing lhal anicle 48( 1)
repn:senls a compromise bel",een lbose delegales al the Vicnna Conference who feared that the
seller's righllo cure mighl be frusltaled and tho5C \\'ho preferred the priorit}· of a\'oidance. and mal
the delegates wanled 10 lcave the relationship ofcure and a\'oidanœ open 10 inlerpretaûon )

IS" Sec Will. in: BiancalBoneli. An. -l8. al 1.3.; Karollus. ZIP 1993,490. al 495.
Honnold. Unifonn La\\". al § 296. goes C\'en fu.rther. He takes the "iew thal the legislaû,·e hiSlo!)'

ofarticle -I8( 1) ··Iea\·es lillle room for doubt" thal the nght 10 cure pm'ails and that Ihe cure pro\ision
ofarticle 48( 1) could be fruslraled "by an unqualified application ofanicle 49( 1)".

151 See Honnolcl Unifonn Laws. al § 296.
159 sec Karollus. in: Honsell. Art. 25 N. Il.
160 According to Huber. in: Schlechtriem. An. 48 N. 23. ooly the consideration of an otrer to cure

"does justice ta the legal polie)" concems underl)ing Anicle -18. namely thal the sellcr sllould be gi\'cn
a 'righllo cure' which is efficient and does DOt merely exist on the paper·.

161 See. e.g.• Huber, in: Sc:hlechlriem, An. -16 N. 42; Karollus. ZlP 1993, -190, al 493-&94; Her
ber/Czerwenka. Inlernationales Kaufrec=ht. An. -18 N. 9.
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of the breach for the other party.16:; Consequently~ they take the view that whether a

breach is fundamental depends not only on its consequences but also on the toresee

ability of those consequences to the other pany. lb", For them. the foreseeability ele

ment hence has two functions: first, a substantive function, i.e. the breaching party's

knowledge or foreseeability of the harsh consequences of the breach must be taken

inta account in determining whether a breach is fundamental16~ ~ secondly, a procedural

function~ sinee the element of foreseeability shifts the burden of proof to the pany in

breach when that pany daims that neither he nor any reasonable persan of a similar

c1ass l66 and in the same circumstancesl61 couId have foreseen the result. 161&

The actual foreseeability of a substantial detriment caused by the breach depends on

ail relevant circumstances of the case.. including the negotiations and aoy practices,

which the panies have established between themselves. 169 Where the panies, for in

stance, expressly or implicitly agreed that strict compliance with the contract terms is

essentiaJ and aoy deviation from those tenns is ta be regarded as fundamental, the

party in breach cannot invoke non-foreseeability. Under such circumstances the sub·

stantial detriment was foreseeable to a reasonable persan of the same kind and in the

16:: Sec Huber. in: Schlechlriem. An. 46 N. 42: Karollus. ZIP 1993.490. al 49...
163 See. e.g.. EnderleinlMaskow. International Sales La\\'. An. 25. at 4.1.~ Will. in: BiancalBoncll.

An. 25. al 2.2.2.~ Schlechtriem. in: Schlechtriem. An. 25 N. Il.
1M Sec. e.g.• SchJcchtriem. in: Schlechtriem. An. 25 N. Il (5tating lhat knowledgc or foresecabil

il)" of the aggriC\'ed party"s cxpectations are rele\'ant for interpreling and assessing the imponance of
the obligation breached and its significance for the aggric\'ed pa~')~ EnderleinIMaskow. International
SaJes Law. An. 25. al 4.1.

165 For a somewhal ditTerent conclusion. sec Babiak. 6 Temple 101'1 &. Comp. loJ. 113. al 118
(1992)(statiog that the detrimentlexpeaatioo campement is ",hal makes a breach "fundamental"),

166 It bas becn suggested that one should construe a "reasonable persan" as a re350nable merchant
encompassing ail merchants thal sati~· the standards of their trade and thal are nol intcllcetuaJly or
professionaUy sub-standard. See. Babiak. 6 Temple Infl &. Comp. L.J. 113. al 122 (1992)(stating tbat
the phJase "of the same kind" refers 10 the standard merchant in the same business): Will. in: Bi
anc:aIBonell. An. 25. al 2.2.2.2.1 and 2.2.2.2.3. (Slating thal DOt onl~' must il be examined ho\\' a
"man wilh due diligence" must aet in a cer1aio sector of trade. but also the socio-eœnomic back·
ground in which Ibis pany operates. including the language. religion and professional stalus).

16
4

Il bas becn argued that the requirement "in the same cin:umstanœs" refers 10 the market con
ditions. boIh regional and \\'orld\\lde. Sec. Babiak.. 6 Temple Infl4 Comp. L.J. 113, al 122 (1992);
Will. in: BiancalBonell. An. 25. al 2.2.2.2.2. (stating thal this clement mers 10 ail cirtUl1lS1aJlCCS
such as legislation. political situation. climate. and al50 pre\'ious contraets and negotiations between
the panies).

16lI For simiJar conclusions. sec. e.g.• Will. in: BiancalBonell. An. 25. al 2.2. et seq.: SchJechtriem•
in: Schlechtriem. Art. 25 N. Il: EnderieinlMasko\\'. International Sales La\\'. An. 25. at ".1.; Hon
nold. Unifonn Law. al § 183: Ziegel. Remediai Prmisions. al 9-18119.
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same cireumstances. 170 The same is true where the imponance of the obligation

breaehed follows from the terms ofcontraet or from the negotiations between the par

ties, whieh preeeded the formation of the contraet. 171 For example. where the panies

stipulated that performance should be effeeted at an exact time, or where the buyer had

made known ta the seller that he needed the goods by a eenain date in arder ta fulfill

his own obligations l'is-à-vi.'i third panies, the seller cannot argue in defense that he

was unaware of the fact that his failure ta deliver on time would result in substantial

detriment ta the seller. 17~ Only when the panicular imponance of the violated duty has

been neither established in the contraet itself nor diseussed during the contract nego

tiations, can foreseeability be relevant. 173

With regard to the relevant point at whieh foreseeability is measured there are basi

caJly two different positions. 17
.& Relying on the fact that the definition of fundamental

breaeh is foeused on the injured pany's expeetations under the contraet, sorne Buthors

take the view that the lime of the conclusion of the contraet is relevant. 17S ln their

view, a contract in whieh the delivery lime is not binding cannot be turned into a trans...

action where lime is of the essence merely because the seller subsequently leams that

the buyer needs the goods at a panicular time. 176

Funhermore, they argue that the relevant point at whieh foreseeability is measured

must be evaluated in eonjunetion with anicle 74, which deals with monetary damages

for breach ofcontraet and limits the reeovery ofdamages to those whieh were foresee

able Uat the time of the conclusion of the eontraet". 177 They point out that il would be

169 Sec Will. in: Bianca!Bonell. An. 25. al 2.2.2.1. (suggesting that whether a brcaching pa~' ae
tualll failed 10 faresee the subslantial detrimenl caused la the nan-brea<:hing pany will be e\'aluated in
light of anicle 74).

I~O Far this conc:lusian. see Schlcchtriem. in: Schlechlriem. An. 2S N. 12.
I~I See Schlechtrieta in: Schlechtriem. An. 2S N. 13.
l''~ See SchJechlriem. in: Schlechtriem. An. 25 N.B.
1"3 Sœ SchJcchlliem. in: Schlechlriem. An. 25 N. loi.
I~·I Sec Babiak. 6 Temple (Rl'llt Camp. L.J. 113. al lUt Michida. 27 Am. J. Camp. L. 279. al

2U-285 (1979): SchJechtriem. in: Schlechlriem. An. 25 N. 3. IS~ Honnold. Uniform Law. al § 183:
Will. in: BiancaIBonell. An. 25. al 2.2.: Ziegel. Remediai Provisions. al 9·18119.

1·5 See Schlechtriem. Uniform Sales Law. al 60: Van der Veldcn. Main Ilems. al 64: Ziegel. Re·
mediaI Provisions. al 9-20; Holthausen. RJW 1990. 101. al 105; Magnus. in: Staudinger. Art. 25 N.
19.

1"6 Sec. e.g.• Schlechtriem. Unifonn Sales Law. al 60.
I"~ Article 74 pmidcs:
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anomalous if a buyer were allowed ta avoid the contract because of the seller' s breach

while the grounds justifying avoidance were regarded as being tao remote for the re

covery ofdamages. 1711

This approach is opposed by thase authors who want more protection to the ag

grieved party. While sorne of them favor the time of the breach 17
() or the period "be

fore the time of the breach"um, most of them, however, consider these interpretations

as too far-reaching. They generally hold the time of the conclusion of the contraet as

the decisive point and want to take inta account subsequent knowledge only in excep

tional cases, where preparations in view of performance have not yet staned so that the

other party can still adapt itselfto the new situation. lxl

3. UNIDROIT Principles

As mentioned above, sorne renowned scholars advocate making use of the

UNIDROIT Principles as a means of interpreting ambiguous terms of the Conven

tion,I12 They sU8gest employing them in the determination of tùndamentaJ breach of

contraet, arguing that both the UNIDROIT Principles and the Convention follow the

Damages for breach of contma by one ~' consisi of a sum cqual to the IOS5. in·
cluding 1055 of profit. suffcred by the other ~. as a consequence of the breach,
Such damages may nol excced the loss ",hich the party in brcach foresa\\' or oughtto
ba,oc foreseen at the time of the conclusion of the contraet. in the lighl of the faets
and maners of wweh he then knc,," or ought to ha"e knowlL as a possible conse·
quence of the breach of the contraet,

I-X This point. in particular. bas becn emphasized by Ziegel. Remediai PI'O\'isions. al 9·20,
1-9 See. e.g.. Bento SoarezIMoura Ramos. Comprn e \'enda. al 128. footnote 83,
IKu See. e,g.. Fellham. lBus,L. 346. al 353 (1981): Gollléllez. 2 Int1 Tax & Bus, Law, 79. al 87

( 1984) (staling thal "a breach which betomes forcseeable after the conclusion of the conlraet. bul be·
fore the lime of deU\'el)' of the goods. may fall within the definilion of fundamenlaJ breach"'). A
sintilar notion scems 10 be suppolted b)' Honnol4 who belia'es thal infonnation recei\'c:d after fonna
tion but prior to performance cao be relC\'ant for the delennining fundamental breach, sec. Honnold.
Unifonn Law$. at § 183 (gi\'ing example of situation where infonnalion senl b}' buyer to seller after
formation but prior 10 perfOI1tl8.llœ a1lo\\'ed for conclusion that seller's noncompliance with contract
tenDS amounted 10 fundamental breach),

IIU Sec Will. in: Bianc:alBoncll. An, 25, al 2.2.2.2.5.: EnderleinlMaskow. International Sales Law.
al 112: Herber/Czer\\'eRka. Inlernationales KaufreçbL An, 25 N, 9~ Karollus. in: Honsell. An. 25 N,
27: Aicher. in: HoyerlPosdt. al 133 ff.~ NeumayerlMing. Coo\'cnlion de Vienne sur les contrais. An.
25 N, 8.

The CommentaJy on aniele 23 of the 1978 Dran Convention (=article 25 of the Official Te.~I.

however. seems 10 admit 001)' the alternati,'e "lime of conclusion" or "lime ofbreach··. sec pan. 5 of
the Secretariat Commenlar)' on anicle 23, OfIiciai Records. al 26; Doc. MiSlo')'. at 416.

II~ Sec supra Part 1B....
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same policy, namely to preserve the enforceability of the contract whenever feasible. '1«··

This approach would be reflected by otfering the breaching pany the possibility to

cureIH~, requiring the non-breaching pany to provide an additional period of pertorm

ance urs, and most importantly, by allowing the termination of the contract only when

the breach or non-performance qualifies as "fundamental",IHb

The UNlDROIT Principles provide a more express guideline than does the Con

vention as to which the tactors are relevant in determining fundamental non-perform

ance, the counterpart of the Convention's fundamental breach. HI7 ln determining fun

damental non-performance, the UNlDROIT Principles state that regard shaH be had

not onJy to whether the non-performance substantially deprives the aggrieved pany of

what it was entitled to expect under the contract. IIlX Other factors to be taken into ac

count in each case are: whether strict compliance with the unfulfilled obligation is of

essence under the contractl89~ whether the aggrieved pany has reason to believe that it

cannat rely on the other's pany's future performancel90~ whether the non-performance

is intentional or reckless191~ and finally. whether the non-performing pany would suifer

a disproponionate 1055 as a result of the preparation or perfonnance if the contraet is

terminated. 192

183 Sec Garro. 69 TuJ.L.Re\·. 11.J9. al 1157 (199S)(SIaling lhat "the UNIDROIT principlcs ma~' bc
resoned to in arder 10 determine whether or nol there bas becn a fundamental brcach of contrac"'),
and at 118S~ Pen110. 63 Fordham L. Re\·. 281. al 308-309 (l994)~ Bonell. Unidrait Principles, al 11
(suggests that the criteria laid down in anicle UNIDROIT Principles 7.3.1 ma)' be used for a beller
undcrstélnding ofarticle 25).

u,·. Compare anicles 37.48 wilh UNIDROIT Principles. anicle 7.1....
HIS See UNIDROIT Principles. anicle 7.I.S (rcquiring the aggriC\'ed part). to pro\'ide an additionaJ

period of time ta perform upon expiration of which the aggriC\'ed pa~' may procced wilh an~' of the
remedial provisions a\'ailable under the UNlDROIT Principles).

1.,6 Compare anicle 25 "ilh UNIDROIT Principles. anicle 7.1.3: sec Gano. 69 Tul.L.Re\'. 1149.
1185 (1995).

UI~ UNIDROIT PrincipJes. anicJe 7.1.1. dcfines non-performance as a failure to perfonn any obli
galion under lhe contrael. and il includes defect.i,·c performance or laie performance. Non
performance undcr UNlDROIT Principles bas thus the same meaning as "breach of contrad" under
the Con\'enlion. The difl'erence between the two instrumeDls is that the UNlDROIT Principles, wtlikc
the Con\·enlion. do DOl refer 10 the remedies a\'aiJable 10 one pany in case ofa breach b)' the other, bul
prO\ide a sel of ruJcs applicable 10 non-performance in general.

For the meaning ofbreach of conuae:t onder the Con\'enûon, sec infra Pan nI, A.I.
ln See UNlDROIT Principles, anicle 7.].1 para. 2 (a).
119 See UNIDROIT Principles. anicle 7.3.1 para. 2 (b).
190 Sec UNlDROIT Principles, anicle 7.J.I para. 2 (d).
191 Sec UNIDROIT Principles, anicle 7.J.I para. 2 (c).
19: See UNIDROIT Principles, anicle 7.3.1 para. 2 (e).
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With the exception of the last two enumerated factors, those applied by the

UNIDROIT Principles in determining fundamental non·pertormance do not ditTer sub..

stantiaJly trom those employed by scholars and practitioners in detining fundamental

breach under the Convention. 193 There is, however, another ditTerence. Unlike under

the Convention, the relationship between the seller' s right to cure and the buyer' s right

to terminate is c1ear under the UNIDROIT Principles, The buyer's right to tenninate is

suspended provided that the seller' s offer to cure is appropriate and the buyer has no

")egitimate interestn in refusing an oiler to cure. It)~ Moreover, the seller' s right to cure

is not precluded by notice of termination. 19S ln other words, the buyer cannot exercise

his right of termination for the purpose of denying the seller an opponunity to cure.

Under the UNIDROIT Principles, therefore, curability is, de facto, a relevant factor in

determining whether or not non-performance is fundamental.

C. Case Law on Fundamental Breach

As of August 1998, there have been 49 decisions reponed dealing with fundamental

breach in its various settings,l96 As discussed in greater depth below, in most cases the

193 The rcason for rhis parallcl sccms to bc rhar many of Ihe sarnc indi\idu.1Is who laborcd to pro
duce the COR\'cnlion and lalcr commented on il. such as Michael Joachim Bonell and AJan faros
wonh. conlinued under UNIDROIT auspices to produce the UNlDROIT Principlcs. For a list of the
members of the working group. who drafted rhe UNIDROIT Principles. sec BoneU. 69 TuJ.L.Re\'.
1121. al 1126 (1995).

19-1 UNIDROIT Principles. anicle 7.1.... stales in pan:
(1) The non-performing party ma~:. al ilS own expense. cure any non-performance.

pro\'ided lbat
(a) wilhout undue dela}'. il gi\'es notice indicating tlle proposed mann~r and tim-

ing of the cure:
(b) cure is appropriale in the circumstances:
(c) the aggriC\'ed part).. bas no legitimatc intercst in rcfusing cure. and
(d) cure is ell'ected promplJ}'.

(2) The right to cure is nol precluded by notice oftermination.
(3) Vpon ell'ective notiœ of cure. righlS of the aggriC"ed pat1)' that arc inconsistent

with the non-pcrfonning ~,.s performanœ are suspended until the time for
cure bas expired.

19!î Sec UNIDROIT Principles. article 7.1 .... (2).
196 The number of reponed decisions dealing wilh fundamenlal breach düTers between the data

bases set up~' the Instilute of International Commcrcial Law of Pace, Unh'crsity School of Law. and
b}" the Universit)' of Freiburg. As of JuI)' 1998. 34 dccisions deaJing with anicle 2S were cited in the
Freiburg database. while -l9 dedsions were listed in the Pace University database. DitJerent methods
OfrepoftiDg seern to be the reason for that düferenœ. As for most oflhese decisiolls. a cross·referenœ
to the buyer's remedies iD anicles -16(2). -I9(1)(a) and ~ 1(2). only fCl\" to those of the seller in article
64(I)(a) cao be found, Hence, fundamental breach \\'as in,'oked more frequenlJy ~. bu)'crs than b}'
sellers.

42
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courts and tribunals do not provide a profound analysis as to the definition of funda

mental breach. 197 Their reasoning. however. gives sorne insight as to why the couns

considered a given non-performance as being fundamental or not The factors enu

merated by the courts in determining fundamental breach are similar to those employed

by the scholars and practitioners as mentioned above. ft seems that there are two prin

cipal reasons, which account for this convergence.

First. ail but three of the reponed decisions deaJing with fundamental breachl9H were

rendered by courts in civil law jurisdictions. where the intluence of legal \vriting on the

interpretation and development of law is traditionally much greater than in most com

mon law countries. l99 Secondly. many anicles and sorne of the standard commentaries

on the Convention were published before the Convention entered into force and thus

were the ooly source of interpretation for the courts in the absence of any case law on

the Convention. ,200

[9" ln man)' cases the issue of fundamental breach was not decisi,·c. sincc the buycr did not ob
scn'c the notice rcquiremcnts under aniclcs 38. 39. sec. e.g.. Lanclgerichl Berlin. 16 September 1992.
99 0 29/92. the fuJl text of the decision is published in Gennan: sec database of the Uni"crsity of
Frciburg. hnp:l/"",,·.jura.uni-freiburg.deliprl/cisgltextl49.htm: Uberlandesgerichr München. 8 Fcb
ruary 1995. 7 U 1720/9·t the full text of the decision is publishcd in German: see database of the Uni
"ersity of Frciburg. htlp:"\\""'.jura.uni-freiburg.deliprl/cisglle~1I1.J3.htm~ Handelsgerichl des Kan
Ions looch. 26 April 1995~ HG 920670~ an abstract of the decision is published in German in
SZlERlRSDIE 1996. 51-52.

19X See De/chi Ca"ier, SpA v. R%,ex Corp.: 199.J U.S. 01st. LEXIS 12820~ 1994 WESnAW
495787: also a\'ailable in full teX! in the Pace University database. hnp:l/w\\'w.cisg.law.paœ.eduicisgt
waisldblcases2/9S1206u l.hlJnt an English abstraet is a\'ailable as CLOUT Case 85: De/chi Carrier
SpA v. Rotorex Corp.• 71 F.3d 1024. at 1027 (2nd Ciro 1995): also a\'ailable in full te.~ in the Pace
Uni\'ersil}' database. hnp:/I"",,·.cisg.law.pace.edw'cisglwaisldblcases2l940909u l.hbnJ: an EngJish
abstract is a\'aiJable as CLOUT Case 138 (affinning the trial coun'5 award of damages but reversing
that courfs rejection of specifie heads of damages): Roder Ze/t- und Ilallenkonsiruktionen v. Rose
down Park Ply Lld and Regina/d R Eustace, 1995 Fed. Ct. Rep. (Ausualia) 216-240: also available in
full lext al the databases of Pace Univcrsil}' and the Universit}· of Freiburg. see
hnp://w\\"\\'.cisg.law.pace.edulcisg/'''aisldblcases2l9So.&28a2.html:http://w,,"\\'.jura.uni-freiburg.dcliprl
Icisg/uneileJ lext/218.hun.

199 Sec Oannemann. Gennan Civil and Commercial Law. al S~ Schneider. 16 U.PaJ.lnfl Bus.L.
615. al 668 (1995).

The faet that mosl of the reponed decisions on the Con\'enlion ",cre rendered ~. European (ci\iJ
law jurisdicùon) couns gave one author reason 10 "'am against regionalized inlerpretaùollS. sec
Flechtner. 15 J.L. & Com. 127. al IJ5 (1995).

:00 See. e.g.• the commentaries by Honnold. Unifonn Law for International Sales under the 1980
United Nations Convention (lst ed.• 1982)~ Schlecbtriem. UniConn Sales Law (1986); BiancaIBonell,
Commentary on the International Sales Law (1987).
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Scholars and practitioners, however, could not anticipate ail of the problems arising

out of the application of the Convention. ft is necessary, therefore. to more c10sely

examine the reponed decisions on fundamental breach.

1. Nature of the Contrartual Obligation

The couns have often looked at the nature of the contractual obligation in consid

ering whether strict performance is of the essence of the contract. In the absence of

express terms stipulating that any failure to perform strictly in compliance with the

contractual obligations is considered a fundamental breach. the couns have tried to

infer whether there was a duty of strict compliance trom the language of the contract.

its nature and the surrounding circumstances.

a. Quality of the Goods

ln two cases, the buyers invoked fundamental breach, claiming lhat the quality of

the goods did not meet the stipulated requirements. In the first case. the Innsbruck

Court of Appeal heard a dispute between a Danish exponer and an Austrian buyer.

where the buyer refused to pay the price and argued that the seller committed a fun

damental breach of the contraet because the tlowers did not bloom throughout the en

tire summer. The Coun denied that there was a fundamental breach on the grounds

that the buyer failed to prove that the seller had guaranteed that the tlowers would

bloom through the entire summer.201

The second case involved litigation between German and Spanish panies over the

delivery of a shipment of pepper, which contained approximately 150010 of the maxi-

~Ol Oberlandesgericht Innsbruck. 1 Jul~' 1994... R 16119~ (affinning Landgericht Feldkirch. 29
March 1994. S Cg 176/92~' - 64. holding); the fulltext of the decision is published in Gennan: sec
database of the Unï\'ersil)' of Freiburg. http://,,,w\\'.jura.uni-freiburg,deIiprl/cisgiuneilclte:\:t1107.htm;
an English abstraet is a\'ailable as CLOUT Case 107; for an abstraet in ltalian: sec Dir. corn. int.
(1996) 630~31 No. 102.

The appellate c;oun funfler held lhéll. e\'en if die bu}'cr had been able to establish lack of confor
mil~' oC the goods. he would M\'C lost his right to a\'oid the contract. sincc he had failed to give the
seller notice \\ithin a reasonable pcriod of lime after di5COVCl)' of thc defect in açœrdanœ "ilb anicle
39(1).
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mum concentration of ethyl oxide admissible under German food and drug law. Here

the buyer was more successful, as it was able to prove that it had expressly agreed with

the seller that the goods must be fit for human consumption in Germany and, conse

quently, the Ellwangen District Coun found a fundamental breach on that ground,202

b. Timely Delivery

ln many cases where the seller has effected late delivery, the buyer. aUeging that the

time of the delivery was an essential term of the contract. declared the contract

avoided and refused payment. To date, however, only one case has been reported

where a coun has decided that timely delivery was essential. In a dispute between a

British seller and a German buyer over the non-delivery of iron... molybdenum (UCIF

Rotterdam"). the Hamburg Coun of Appeal held that in CfF contracts timely delivery

is per dejiniliotlem an essential term of the contract. 203 ln ail other cases, however,

the buyer failed to show that time was signifieant for the buyer in the sense that the

contraet stands and falls with timely delivery. 20"

The Oldenburg District Coun, for example, denied fundamental breach in a dispute

between a German buyer and an Italian seller, where the seller had dispatched summer

The decision of the Landgencht Feldkirch is 3\'ailable al Pace UnÏ\'ersi~' database. hnp://\\",,'.
cisg.law.pace.edulcisg/",aisldb/cases2/940329a3.html.

:0= Sec Landgertcht Ellwangen. 21 August 1995. 1 KfH 0 32/9S~ the fulltext of the dc:cision is
published in Gennan: sec darabase of the Unh'crsil}' of Freiburg. hnp://ww",.jura.uni-freiburg.deliprll
cisgluneileJ lex1l279.hun,

:U] Sec Hanseatisches Oberlandesgerichl Hamburg. 28 Februal)' 1997. 1 U 167/9S (affinning
Landgenchl Hamburg. 2 October 1995. 419 0 85/95): the text of the detision is publishcd in Gennan:
sec dalabase oC the University of Freiburg. http:lw",",.jura.wù-Crciburg.deliprllcÎsg/lextl261.hlm.

The Hamburg Coun of AppeaJ stated as follo\\'s: "(Translation)The untimely deJi\'cry constitutes a
fundamenlal breach according 10 anicle 49( 1)(3). 25 CISG. Untimel)' delivel)'. il is truc. does nol
alwa)'s constilule a fundamentaJ breach. This general rule under the Convention. howe\·er. does not
apply 10 cases where. al the lime of the formation of the contrae:1. it was ob\;ous to the seller tbat tbe
buycr had a special iDteresa in punetua1 deli\·cry... In the peninent case such special inlerest of the
bu}'cr follows from the rd'crence 10 the InCOlerm ·"CW· in the contract."

For the faClUal background. sec infra note 245.
:w Ve~' often the buyer could not e\'en show thal the parties had established the lenus of deli\'cry.

Sec. for e.umple. Arbitralion Coun altached 10 the Hungarian Cbamber of Conunerce and Industry
AJbitrai award in case No. VB/94131 of 5 Deœmber 1995: original in Oennan; the full le.,", of the
decision is published in Oennan: see database oC the Unhr'crsity of Freiburg. http://ww,,,.jura.uni
freiburg.deliprl/cisgluneilellextlIJ4.htm~ an EngJish abstraa is available as CLOUT Case 164; see
3150 Obe,./andesge,icht München. 8 February 1995. 7 U 1720/94: the fulllcxt of the decision is pub
lishcd in Gennan: sec database oC the University oC Freiburg. hnp:/I\\ww.jura. uni
freiburg.deliprllcisBluneileitextl143.hbn~an English abstraet is a\'ailable as CLOUT Case 133.
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clothes one day later than the stipulated time. ~o~ The Court concluded from the fact

that the buyer took delivery of the goods instead of rejeeting them that lime was not of

the essence of the contraet.

ln another case involving the saJe of wornen's wear. where the French seller dis

patehed the goods two days after the stipulated time, the Ludwigsburg Petty District

COllrt held that the ineonvenienee eaused by the delay was oRly of minor imponance to

the German buyer and thus did not amount ta fundamental breach. 2Ut1

c. Disregard of the Seller's Distribution System

ln a French case, the Grenoble Court of Appeal has held that the buyer's breach of

contraet by reselling ta a Spanish buyer rather than to a South Ameriean or Afiiean

buyer eonstituted fundamental breach.107 The Coun found that the panies clearly un

derstood that resale was to be in South America or Afiica and that seller' s expecta

tions under the contraet were substantially impaired, beause sale of ilS products in

Spain had been seriously hampered by the parallel distribution caused when the buyer

resold the goods in Spain.

~n~ Sec Landgerlcht Oldenburg. 27 March 1996. 1202541/95; the fuJltext of the decision is pub
lishcd in Gcnnan: sec: database of the Uni\"crsil)' of Freiburg. hup://\\,,·w.jura.uni-freiburg.deliprll
cisgtuneileJtextl188.htm.

:tJ6 Sec Amtsger;cht Lud"igsburg. 21 Deœmber 1990. -l C 549/90~ the full re~1 of the decision Îs
published in Gennan: sec dalabase of the Uni\'ersi~· oC freiburg. hllp://w\\'\\'jura.uni-Creiburg.del
iprl/cisg luneilelte~1I134.hlm (aflinncd by Landgerichl Stuttgan. 30 August 1991. 16 S 14/91); Cor
comments on the decision of the Amlsger;chl Ludwigsburg. sec Piltz. NJW 1994. 1101.

~I· Sec COli' d'appel de Grenoble. Chamhre commtrciQle~ S.A.R.L. Br; Production "Bonaven
ture ,. "'. Socielé Pan Africa Export: 22 February 1995; original in French; the le.~t of lhe dedsion is
published in French: see database of the Uni\'ersi~' of Freiburg. http://w\\'w.jura.uni
freiburg.deliprl/cisgluneileltexll 151.htm: an English abstraet Îs a\1lÏlable as CLOUT Case 154.

ln this case. an U.S. expon COlnpan~' bad entered inlo conlJ'Ktual relalions "ilh a French manu
facturer of "Bonm'enlllre" jeans and had de4:lared to restriCI resale to South America and Africa. In
fact. tbe U.S. compan)' had sold the jeans 10 a fashion store in Madrid and subsequentl)· 1101 oDJ)' J'C

fused to J'C\'cal their uue destination but C\'en provided the seller's la\\lers "ilb misleading infonna
lion. The appellate coun found for fundamentaJ breach. justif)ing a"oidance of tbis particu1ar contrael
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z. GravÎt)' of th~ Consequences of th~ 8rrach

ln sorne cases, the couns have in panicular looked at the gravity of the conse

quences of the breach in the light of (a.) the contract's overall value and the monetary

loss suffered by the aggrieved pany~ (b.) the fitness of the goods for the intended pur

pose and (c.) whether or not an award of damages would adequately proteet the ag

grieved pany in arder to deterrnine whether a fundamental breaeh was committed.

8. Contraet's Overall Value and the Monetary Loss SufTered by the Aglrieved

Party

ln none of the following cases. has a coun expressly held that there was a funda

mental breach due to the monetary loss sutTered by the aggrieved pany as a conse

quence of the breach. Nor have the courts denied the occurrence of such a breach on

the grounds that the breach did nat cause the aggrieved pany any damages. The ratio

dece"di of these cases. however, leads one to believe that the couns were focusing on

the monetary 1055 sutfered by the aggrieved pany in relation to the contract's overall

value for the determination of fundamental breach.

For example, in f)elchi \'. R%rex. a V.S. District Coun admitted fundamental

breach where 93% of the air condition compressors delivered were rejected in quality

control checks because they had lower cooling capacity and consumed more energy

than the sample mode) and specification. 201 The V.S. Coun of Appeals for the Second

Circuit affirmed the District coun's conclusion ··because the cooling power and energy

according 10 anitle M( 1)(a) on the grounds lhat the final destinalion of the merchandise \\'as an es
senlial condition of the contraet.

~Oll Sec De/chi Carrier, SpA v. Rotorer Corp.. supra note 198 [emphasis added).
The defendanl. a ~·tand manufacturer of compressors for air conditioners. agreed 10 sell 10800

compressars 10 the plaintiff. an ltalian manlÛaaurer of air conditioners. The sales contraCl pro\ided
for delh'ery in three slùpmenls. The defendanl made the first shipmenl. White the second shipmenl
\\'as in transit. the plaintüf di5COVered thal the compressors contained in the first shipment did 001
conform "ith the contraet speçifications. The ptaintiff rejeaed the second shipment. stored il al the
pott ofdelivery~ after ha\lOg tried unsucœssfuJly 10 cure the defects. sued claiming damages for
breach of contraet pursuaDIIO article 74 CISG. The coun betd that the defeDdanl's breach was fun
damculal and granled the plaintitfdamages 10 cover. ..,
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consumption of an air conditioner compressor are important determinants of the proJ

/lct 's va/ue". 209

In a dispute between a German seller and a Swiss buyer where fundamental breach

was alleged, the Landshut District Court emphasized that the buyer would sutTer con

siderable detriment because ail of the sponswear delivered had shrunk about lOto

15°1Q after being washed. :!lO The Court held that there was a fundamental breach since

the buyer' s customers wouId have eilher returned the merchandise or would not have

bought any more from the buyer. 211

The delivery of 80,000 scatfolding fittings, which did not entirely conform to the

sample. was the subject of an arbitration award in a Chinese-Austrian dispute, Stating

that the estimated costs of sorting out the bad fittings from the good would have

amounted to more than one third of the purchase priee. the tribunal found a funda...

mental breach on the grounds that U an important part" of 80.000 scaffold fittings did

not confonn to the sample,21:!

The Hamm Court of Appeal admitted fundamental breach in a German case where

the German buyer refused to take delivery of more than half of the ordered bacon. ll3

In this case the Italian seller had contracted with the buyer to deliver 200 tons of bacon

in 10 installments. The seller delivered 4 installments, totaling 83.4 tons. Due to the

~(J9 Sec De/chi Ca"ier SpA l'. ROlorex Corp,. supra note 198.
~1\1 Sœ Landgericht Landshut. 5 April 1995. 54 0 6.u/94~ the full te~1 of the decision is published

in Gennan: see database of the Uni\'ersitJ of Freiburg. http:/\\''''''.jura.uni-freiburg,deliprl/cisgltexl1
193.hlm,

:11 Sec Landgericht Landshut. hup:/\\'\\'w.jura.uni-frciburg.dcIiprl/cisgltextlI93.hlm. at -1. where
il stales thal as a result of being washed the sportswear shrunk one or 1"'0 sizcs. Accordingly. the
customers could nOI wear the spons\\'ear anymore aller ha\ing washed them for the first lime. As a
resuli. the coun concludcd.. the eustomers would either complain 10 the buyer (Ialer a retail seller) or
\\'ould not boy clothes otrered by IJUs seller an}'more which \\'ouJd cause substanlial detrimenl 10 the
buver.

• :1: See Coun of Arbitralion of the Inlernational Chamber of Commerce. lec Albitration Case No.
7531 of 1994~ sec the edilorial remarks by Kritzer. in the database by the Instilute of International
Commercial Law of Pace Uni\'ersi~' School of La\\', hlIP://\\'ww. cisg.law.pace.eduicisgl,,'8i~dbI

cases2/94753lil.html. acœrding to ",hieh the tribunal eJaboraled that the "[BU}'erJ bas estimated the
cost of soniog OUi bad fittings al USD 17.000,which ma)' be compared with the invoiced priee of the
supplies. USD -l6.397. The estirnate bas been communicaled 10 [sellerl and bas ROt becn disputed:'

::u Sec Oberlandesgericht Hamm. 22 Seplember 1992. 19 U 97/91 (partially fe\:ersing Landg
erichl Bielefeld. 18 Jammy 1991. IS 0 201190); fulllexl of the dcdsion is publisbed in Gennan: see
dalabase of the Uni\'ersity ofFreiburg. bnp:/I"ww.jura.uni-rreiburH.deliprl/cisW uneileitextlS7.hbn.

-la
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way the bacon was packaged and claiming that 420 kilograms out of 22.4 tons of the

founh installment were dirty. the buyer refused to take delivery of the remaining in

stallments. The Coun found that even if 420 kg of the bacon were contaminated the

buyer would not have been entitled to refuse taking delivery according to anicle

71 (1)214, since such an amount could not be considered as a "substantial part" as re

quired under this provision.

ln twa other cases, the couns have denied fundamental breach since the aggrieved

parties did not sutTer any loss due to the alleged breach by the other pany. In a Rus

sian case, a Russian buyer failed to pay for the delivered goods and objected ta the

seller's claim for the stipulated priee, arguing, in/er a/ia, that the seller had breaehed

the contraet by dispatching the goods before the buyer had transmitted the bank's

guarantee. Emphasizing that the buyer did not suifer any damage. the Russian tribunal

held that such a violation by the seller of the terms specified for dispatch of the goods

(delivery in the absence of a banker's guarantee) could not be tenned a fundamental

breach ofcontraet. ~1~

ln another case, the plaintiff: a Swedish seller of coke delivered to a company in the

fonner Yugoslavia, sued a German buyer for the purchase priee. The defendant ob...

jected that the coke was of inferior quality and that the seller had sold the coke in his

own name directly to the buyer's client in Yugoslavia. The Munich Coun of Appeal

held that, if proven, such interference might be regarded as a violation by the seller of

his Hpost..contraetual" obligations. The Coun, however, found that such a breach of

::14 Anicle 71 pm'ides:
(1) A part)' ma}' suspend the perfonnance of his obligations if. aner the conclu

sion of the contraet. it becomes apparent that the other pa~' will nol per..
fonn a substanlial part of bis obligations as a result of:

(a) a serious deficiency in bis abilil)' 10 perfonn or in bis creditwonmncss; or
(b) bis conduet in preparinglo perform or in performing the contrae:t,

::15 See Tribunal of International Commercial AJbitration at the Russian Federation Chamber of
Commerce and 1ndusU)'; Arbitral award in case No. 200/199.- of 2S April 1995; original in Russian;
unpublished: an abstract is avaiJable as CLOUT Case 141. The tribunal funher nOled lhat under the
CISG. if the violation of the contraet on the pan of the seller caused the buyer to suifer any damage. il
wouJd be entitled to œmpensatioa but WC in this paniadar case the buyer had DOt brought any sudl
daim,
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contraet would not result in any objeetively significant detriment to the buyer since he

would not have lost ms claim under the Convention to he paid the priee. !Iô

b. Frustration of the Purpose of the Contr.~t

ln two cases the buyer has invoked fundamental breach on the grounds that the

goods delivered could not be used for their intended purpose since they were not mer

chantabJe. In the first case, the German Supreme Coun held that, as a general rule, the

merchantability of the goods (New ZeaJand mussels) in the impot1er's country is not an

essentiaJ term of the contraet. 217 According ta the Coun, in the absence of an agree

ment as to the merchantability of the goods, unmerchantability arising from the failure

to observe special statutory provisions of the imponer's country ooly constitutes a

fundamentaJ breach if one of the following conditions are met: (i) the same provision

existed in the seller's stale; (H) the buyer had informed the seller and relied on the lat

ter's expet1 knowledge~ or (iii) the seller had or could have had knowledge of such

provisions due to the panicular circumstances of the case .218

:16 Sec OberlandeJgericht MÜBchcn. 2 March 199.-. 7 U "419/93 (affinning Landgericht
München 1. 8 No\'ember 1993. 15 HKO 12117193); the text of the decision is in pan pubhshcd in
Gennan: sec databasc of the Uni\'crsil)' of Freiburg. hnp://wll'w,jura.uni-freiburg.deliprl/cisgluneilcl
textlI08.htm~ RlW 1994. 595-597~ EUZW 1995. 31-32~ an English abstract is a,'ailable as CLOUT
Case 83. The text of the decision of the Landgericht München is published in Gennan: sec databasc
of the Uni\'ersit~· of Freiburg_ hnp:/Iw,,"w.jura. uni-freiburg.deI ipr lIcisgluneileltexl/96. hun.

11
4

See Bundesgerichlshof. 8 March 1995. VlIl ZR 1~9/94: the full text of the decision is pub
Iished in Gennan: see database of the Uni\'ersit), of Freiburg. htlp://\\'w,,".jura.uni-freiburg.delipr1/
cisgluneileltcxl/ 1+1.htm~ NJW 1995. 2099·2101: RlW 1995. 595-597: for commcnts on lhat deci
sion. sec Schlechlriem. lPRa.x 1996. 12-16; Pilu. EuZW 1995. 450-"~1~ DeIDucalDelDuC3_ 29 UCC
L.J. 99. al 145 (1996).

ln that case. a 5"155 exponer had deli"ered to bis Gennan customer New Zealand mussels, ,,-hieh
contained approximalcly l\\iœ the maximum conc:entration of cadmium n:commended for consump-
lion 17)' the Gennan Federal HeaJth Board. Affinning the lowcr courts' holdings, the German Su
preme Coun held mat there wcre no grounds for avoiding the conll'Kl. For the lowcr courts" deci
sions. sec Obe,lanciesge,icht Frankfun a.M.. 20 April 1994. 13 U 51/93 (aflimùng Landgerichl
Darmstadl22 December 1992. 14 0 165/92); the fulilext oflhe dccision is published in Oennan: sec
database of the Uni\'crsit)· of Freiburg. http://www.jura.uni-freiburg.deliprl/cisgtuneileltextlI25.htm;
an English abstract is available as CLOUT Case 84: for comments on that decision. sec Magnus ZEuP
1995.202 (lIO)(criticizing the decision on the grounds that the appellale coun apparenIJ}' views food
oRly then not fit for hwnan consumplion whcn il adUally banns the hcalth of the consumers).

The decision of the Lanclger;cht Dannstadl is published in German: see dalabase of lhe University
of Freiburg. bnp://www.jura.uni-freiburg.deliprlIdsgluneilelte.~ 177.hun.

::18 Sec Bundesgerichtshof. 8 March 1995. VIII ZR 159/94~ the fulllext of the dec:ision is pub
Iisbed in German: see dalabase of the University of Freiburg. bnp://www.jura.uni-freiburg.deJiprl/
cisl'wteilelle.·dl 144.hlm.
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ln another case, the French Supreme Coun reached what at first glance appears ta

be a somewhat ditferent conclusion in a French-Italian controversy over the delivery of

ltaJian wine not confonning to the French wine law due to the addition of sugar by the

Italian seller.219 The French Supreme Coun found a fundamental breach on the ground

that the wine was not merchantable in France.110 Unlike in the New Zealand mussels

case, here the unmerchantability was the result of manipulations by the seller. For that

reason it seems justifiable ta impose on the seller the duty to verity whether such ma

nipulations affect the merchantability of the goods soJd, thereby shifting the risk of

unmerchantability to the seller, and ta treat his failure ta do sa as fundamental

breach. 2:!1

c. Remedy-Oriented Approach

Recently, a new approach ta determine fundamental breach has been introduced by

the Frankfun Coun of Appeal and the German Supreme Court. Bath the Frankfun

Coun of Appeal222 and the Gennan Supreme Courtlli focused on whether il was rea

sonable for the aggrieved pany to make use of the goods delivered~ in panicular ta re·

sale them.. and to claim for damages to compensate for the IOSS.224

:19 Sce Cour de Cassation. 23 JanU3l1' 1996. Ire chambre cn'ile: published in French in IPRa.~

1997. 126: commentcd on by Schlechtriem~ lPRax 1997. 132: Witz. Rcc. Oall. Sir. 1996. al 33.J Cl
scq.: Witz/Woller. R1W 1998.278. al 279 to 281.

:~" Sec Cour de Cassation. id.
::1 For a somewhal ditTercnl conclusion. sec SchJechlricm. IPRax 1997. 132 (staling thal the

French approach in treating "unmcrchantability- in the bU)'cr"s coun~' as fiuldamentaf breach di.ffers
from the Gcnnan one).

::= See Ober/andesgerlcht Frankfun a.M.~ 18 Januar)' 1994. SUI 5193 (m'crsing Landgericht
Frankfun a.M.. 9 Deœmber 1992. 3/3 0 37/92): the teXi of the decision is in pan published in Ger·
man: sec database of the University of Freiburg. hnp://w\\'\\'.jura.uni.freiburg.deliprllcisgt ur·
teiJeJtextlI23.hun: RIW 1994. 240·241: NJW 1994. 1013-1014; a lranslation of the decision is pub
lished in English. sec 14 J.L.& Com. 201-207 (1995):ao EngHsh absuacI is a\'ailable as CLOUT Case
79: for comments on that decision. sec. Oiederichsen, 14 J.L. Il. Corn. 177·180 (1995); Kappus, NJW
1994. 9U-985: Diedrich. RlW 1995. 11·16: Koch. RlW 1995. 98-100.

::3 See Bunde.tgerichlshof. 3 April 1996. VIII ZR 51/9~: the full text of the decision is publisbed
in Gennan: sec darabase of the University of Freiburg. bnp:llw,,"w.jura.uni-freiburg.deliprllcisgl ur·
leileltextl 135.bun: RlW 1996. S9.a·S97~ NJW 1996. 2364-2367: for comments on that decision. see
Koch. RJW 1996. 687-688: PiIIZ. EuZW 1996. .J48; SchJechuie-a EWilt An 25 CISG 1196. 597·
598: an EngJish abstraet is 3\'ailable as CLOUT Case 171.

:::~ For a similar conception. see Landger;chl Heidelberg. 3 Joly 1992. 0 "2/92: the fulllext of the
~ision is published in Gennan: sec database of the Universit)· of Freiburg. hnp:llwww.jura.uni
freiburg.deliprI/cisgl uneilelleXl/38.btm.

ln lhat case the German bayer concluded a contrael for the sale of compuaer companenas with an
U.S. seller. ARer delivery of ~ pans bad been carried out Ihc buyer râused paymenl and dec:1ared the
conlract avoided on the grouuds that the delivery of Il pans Md been agn:ed. The Berlin District

~1
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In the case decided by the Frankfun Coun of Appeal, the plaintift: an (taHan shoe

manufacturer. had delivered shoes to the defendant, located in Germany. and issued

invoices for the purchase priee. The defendant paid only a ponicn of the price and de

nied any funher obligation for pay the balance by assening that the contraet was

avoided due to the late delivery and non-eonformity of the shoes. The Coun held that

the defendant was not entitled to declare the contract avoided because it had not set a

time limit widùn which the seller had to deliver and had failed to establish that a fun

damental breach of contraet was committed.~~~ The Coun noted that the evidence

produced by the defendant proved neither specifie defects nor the unfeasibility of fur

ther use of the goods and was therefore insufficient to determine whether or not the

buyer could he reasonably expected to make use of the shoes.

In the case decided by the German Supreme Coun, a Dutch company had entered

into four separate sales agreements for the delivery of cobalt sulfate with the buyer. a

German company. It was agreed that the goods should be of British ongin and that

the seller should supply ceniticates of origin and quaJity. After the reeeipt of the

documents, the buyer diseovered that the sulfate came trom South Africa, that the eer

tificate of ongin was wrong, and that the quality feU shon of the description in the

contraet. The buyer decJared several limes the contraet avoided. Both the Hamburg

District Coun and the Hamburg Coun of Appeal held that there were no grounds for

contraet avoidanee. 226

Affinning the lower couns' holdings.. the German Supreme Coun held that there

was no fundamental breaeh justifYing contraet avoidance since the buyer could not

show that the sale of the South African cobalt sulfate in Germany or abroad was not

Coun held thal C\'en ifdeH\'cf}° of 11 pans had bœn agreed the cüspalch of onl~o 6\'c pans \\'ould nol
entitJe the bU}°er to declare the contract in its entire~o a\'oided according 10 article S1(2). The Coun
further held thal. in Œlennining fundamental brcach. regard must be had ",helher il was reasonable
for the buyer 10 make a substilute purchase and daim damages for any extra casas arising oui of thal
substitule transaaïon. Since il tumed out that the b~'er had purcbased the missing pans alread)' be
fore the deH\'e~o became due in order 10 salis!)' bis o\\n clienl in Vienna. the Court found thal no fun
damentaJ breach was comminedo

::5 Sec Obef'/andesge,;cht Frankfurt a.M.. 18 January 1994. 5 U 15/93. hltp:llwww.jura.uni
freiburg.deliprl/cisgluneilellextlI23.htm; 14 J.L.& Corn. 201. al 204 (1995).

=6 See HanseatÎsches Obe,landesge,ichl Hamburg. 14 Deœmber 1994. 5 U 224193 (affinning
Landge,;chl Hamburg. S November 1993. 404 0 175/92); the full teX! of lhe decision is publisbed in
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reasonably possible. 211 The defendant therefore failed to demonstrate that it was sub

stantially deprived of what it was entitled to expect under the contract. The Supreme

Coun expressly rejected the buyer ~s argument on appeaJ that the teasibility to cure a

defect is the only decisive factor in detennining fundamental breach and held lhat un

feasibility to cure does not necessarily constÎtute a fundamental breach. 2
!M

ln the absence of express terms in the contrae!. the Supreme Court argued that În

determining fundamental breaeh, the remedial system orthe Convention and its under

lying purposes, namely to preserve the enforeeability of the contraet and to restrain

avoidanee in favor of the damage or priee reduetion remedies, must he taken into ac

count. The avoidanee remedy, therefore, should only be allowed as a last reson in re

sponse to a breach 50 serious that the non-breaching pany would have lost his interest

in perfonning the contraet. 229 Finally, the Court held that the delivery of wrong cenifi

cates of origin and of quality did not amount to a fundamental breach of contract sinee

the defendant could have obtained correct documents from other sources. 230

3. (In)ability 01 Performante

The Düsseldorf Coun of AppeaJ~ in a Gennan-Swiss dispute, held that the inability

to perfonn constitutes a fundamental breaeh. A Swiss buyer declared a contraet with a

German seller to deliver a machine designed to press keys avoided after having been

infonned by the manufacturer of the ordered machine, that the manufacturer had ter

minated the distribution agreement with the seller and would not carry out delivery of

the machine in question unless payments were made directly to mm. The buyer then

made payments directly to the manufacturer. When the seller sued the buyer for the

purchase price, the buyer objected that the seller was not able to deliver the machine

and therefore he - the buyer - was entitled to declare the contraet avoided. The

Gennan: sec database of the Uni\'ersi~' of freiburg. hnp://\\'''''.jura.uni-freiburg.dcliprl/cisgtuneilel
te~lI 216.hlRl.

::A According to the Gennan Supreme Cou". the deli\'cl)' of goods. \\'hich do not colÛorm 10 Ihe
contrac:t either because ~. are of lesser quali~' or of düferent origin. does ROI constitutc DOn
delivery. Thus. the du:laration of avoidanœ couId not be based on anicle 49(1)(b) CISG since the
plaintiJf had efJeaed delivcf)·. Sec Bundesgerichlshof. 3 April 1996. VIII ZR 51/9S. supra DOle 223.
al Il.2.b).

=s See Bundesgerichlshof, 3 April 1996. VIII ZR 51/95. supra note 223. al II.2.c)dd).
:""'9 See Bundesger;chlshof. 3 April 1996. VIII ZR 51/95. supra note 223. al Il.2.c)dd).
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DüsseldorfCoun of Appeal rejected the buyer's arguments and held that mere non- or

late delivery does not constitute a fundamental breaeh under anide 25 provided that

delivery is ohjective(l' po~'!iihle and the seller was willing to deliver.:!.~1 The Coun

continued that where delivery was objectively possible, but where it was obvious that

the seller for idiosyncratic reasons would not be able to deliver the goods in question

(suhjective imfHJj'sihility), the buyer would be entitled to avoid the contraet. Since

none of the requirements were peninent the Coun denied lhat any fundamental breach

had been committed by seller.:3:

The insolvency of the buyer and the subsequent appointment of an administrator

were found to have been a fundamental breach in an Australian case. H~ A German

company had sold Tent haU structures to an Australian hire firm specializing in major

events, such as the Australian Grand Prix and other large festivals. The buyer agreed

to pay for the goods according to a set schedule but fell behind in its payments and,

having encountered other financiaJ difficulties, was placed under administration. The

seller demanded lhat the administrator delivers up possession of the goods on the

grounds that the contraet of saJes contained a retention of tide clause, whereby title to

the goods did not pass to the purchaser until the purchase priee had been paid in full. 230&

The administrator denied the existence of 5uch a clause and refused to retum the

:Jo Sec Bundesgertchtshof. 3 April 19%, VIII ZR 51/9S, supra noie 223, 3111.2.d),
:JI Sce Oberlandesgertcht Düsseldorf, 18 NO\'cmber 1993, 6 U 228192 (panl)' l'C\'crsÎng LancJg

er;chr Düsseldorf, 9 July 1992, 310 223/91)~ the tcxt of thc decision is published in Gennan: sec da
tabase of the Uni"ersi~' of Freiburg, hnp://w,,·w.jura.uni-frciburg.deIipr l/cisgluneileJtex1l92.htrn. The
(ie(ision of lhe Landgerichl Dusseldorf is published in Gennan the teX! of the decision: sec databasc of
the Unh'ersity ofFreiburg. http://\\'\\'\\'.jura.uni-freiburg.deliprl/cisgtuneilcltcXl/92.htm.

:3:: On appeal. the Gennan Supreme COlIn affirmed the deasion ofthe appellate coun insofàr as il
conœmed the buyer's riPlto a\'oid the contraet. The Coun held thal article 72 applies onJy whcre
future perfonnanœ is still due. Where the non-pcrfol1l1allCC OCQUTed after the performance had be
come due, the righllo dec:lare the conuaet avoided would be govemed by article -19. Since in the case
al issue the buyer dcclared the contraet only a"oicicd after delivcry bad bœn made and payment had
bcœme due. the Coun mus hcld lhal the buyc:r couId DOl invoke anicle 72. As for the buyer's nghllo
de<:1are Ille contraet avoided under article -19 the Coun held that he 1051 bis right aa:ording to article
49(2)(b).

Sec Bundesgerichtshof. 15 No\'ember 1995: VIII ZR 11/94 (panI)' revening Oberlandesgericht
Düsseldorf. sec supra note 231: the full Ie.~ of the decision is pubüshed in German: see database of
the Uni\'crsit}' of Freiburg, bnp:llww\\'.jura.uni-freiburg.deliprllçisgtuneilelle.wl-I9.hbn; for a Ger
man abstraa sec NJW 1995,2101-2103: RJW 1995,505-506.

:3J Sec Roder lelt- und Hallenkonstl"UktlOnen v. Rosedown Park Ply ltd and Regiffa/d R Eustace~

1995 Fed. Ct. Rep. (AustraIia) 216-240: the full te.~ orthe dedsion is publisbed in English: sec data
~ of the Uni\'crsit}· ofFreiburg. hnp://\\'\\'\\'.jura.uni-freiburB.dcliprIIcislVurteilelteXl/218.htm.

::30' Sec database of the University of Freiburg. bnp://www.jura.uni-freiburg.deIiprllcisgluneilel
te.w 92.hun. al para. S8.



•

•

FwuJwnc:ntal Ur~ch wldc:r lh~ CISG - PW1 0: Casc La\\ and Scholarh WntUlg on Fundanlènt~l Brèu,h

goods. The Court held that the fact that the company was insolvent or was likely to

become 50 and the placement of the company under administration resulted in such a

detriment to the seller 50 as to substantially to deprive it of what it was entitled to ex

peet under the contraet. The denial by the administrator of a retention of title term in

the contract also amounted to fundamentaJ breach within the meaning of anicle 25. ~.~~

4. (Un)willinlness of Performance

A pany's unwillingness to perform was the subject of an ltaHan-German dispute

over the delivery of textiles, sorne of which were of a different color from lhat speci.

fied in the contraet. After being informed by the Italian seller that he could not at that

time deliver the remaining textiles of the ordered color. the Gennan buyer declared the

contraet avoided. The DüsseldorfCoun of Appeal held that a fundamental breach oc

CUfS if the seller declares seriously and deflnitely that he will not deliver substitute

goods, but does not accur if he only declares that he caMot deliver at the moment. 236

5. No-ReUance on the Olher', Party Future Performance

Where a pany has legitimately lost his faith and confidence in the other pany's fu

ture perfonnance and cannot be reasonably expected to continue the contractual rela

tionship, courts have frequently found for fundamental breach. The reasons for the

courts' findings ean be best classified under the following headings:

a. Violaiion or Elclulive Righll By the Seller or the Buyer

The buyer's exclusive right to market and seU shoes under a certain brand name

through an Italian manufacturer was the subject ofa decision by the Frankfun Coun of

~5 Ici.
~6 See Oberlandesgericht Düsseldorf. 10 FeblUéll)' 1994. 6 U 119/93 (affinning Lanclgenchl

Düsseldorf. 22 March 1993. 37 0 169/92~ not published)~ the fullte~1 of the decisioll as published in
Gennan: see dalabase of the Unh'ersit}' of Freiburg. hnp://\\'\\'\\'.jura.uni-freiburg.deliprllcisg/uneile
Ite.W 187.htm~ an English abstmet is a\'3ilable as CLOUT Case 82~ commented on by Magnus. Jus
1995.870 (criticizing the decision on the pounds lhat the appellate court did IlOt apply article 51(2»).
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Appeal.237 The seller contracted to manufacture shoes with a trademark C'Marlboro")

to be used as a basis for further orders. The manufacturer produced the shoes and

subsequently displayed them with the trademark at a fair without the buyer's prior con

sent. Despite the buyer's urgent requests. the seller refused to remove the shoes from

the exhibit, The buyer then advised the manufacturer one day after the fair that the

buyer was severing the relationship and would not pay for the sample shoes. which

were no longer of any value ta the buyer. The Caun round tor fundamental breach on

the grounds that the seller exhibited the shoes without the buyer's consent and under

circumstances indicating that they could also be ordered directly from the manufac

turer. ft held that, in panicular, the seller's refusalto remove the shoes at the buyer's

request gave rise ta the conclusion that the seller would breach the agreement again in

the future. Therefore. the buyer could not reasonably be expected to funher cooperate

with the manufacturer.

ln three cases fundamentaJ breach was invoked by the buyer due to an aJieged vio

lation on the pan of the seller of an exclusive distribution system. The tirst case was

decided by the Frankfun District Coun in another German-lIaJian shoe case. where a

German retailer, had ordered from an Italian manufacturer through a commercial Igent

120 pairs of shoes uExclusiva su B", 2311 After delivery was etfected and 20 pairs were

resold. the buyer leamed that identical shoes supplied by the (taHan manufacturer were

offered for sale by a competing retailer al a considerably lower price, in violation of his

exclusive right of distribution in his home district. The buyer then retumed the unsold

100 pairs, The Frankfurt District Coun did not have to decide the issue whether there

was a fundamental breach since it held that there was no express declaration of avoid

ance of the contract. Nevenheless, the District Coun noted in ohiler diclllm that even

:37 Sec Oberlandesgericht Frankfun a.M., 17 Seplember 1991. S U 164/90: the text of the dcci
sion is in pan published in Gcnnan: sec database of the Uni\'crsil)' of Freiburg, hnp:/I\\'\\,,·. jura.uni
freiburg.deliprl/cisgluneilcl tcxt/28.blm; a translation of the decision is published in English: 12
J.L.&. Corn. 261-270 (1993); an English abstrac1 is available as CLOUT Case 2~ for comments on that
dctision~ see Babiak. 6 Temple Infl &. Comp. L.J. 113. al 126 (1992); Behr~ 12 J.L. cl Com. 271
(l993)~ Karollus. Comell CISG Rc\iew SI. at 63 (199S).

:JI §ce Landger;cht Frankfun a.M., 16 September 1991. 3111 0 3/9 t the teX! of the decision is in
pan publisbed in German: §Ce dalabase of the University of freiburg. hltp:/\\'ww.jura.uni-fn:iburg.de
/iprllcisgtteX1l26.htm~ RJW 1

991. 9~2·954~ reproduced in German with 8 brief summary in English and French: sec Uniform
L.Re\' 1991. 1" 376; an English abstract is 8\'8Îlable as CLOUT Case 6.
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if the buyer was substantially deprived of what he was entitled to expect under the
'''Qcontraet, the seller could not have foreseen 5ueh result.-'

An aJleged violation of an exclusive distribution agreement was also the subjeet ofa

recent decision rendered by the Koblenz Coun of AppeaJ in a German-Dutch dispute

over the delivery of acrylic blankets where the buyer refused any payment. illier alia,

on the grounds that the seller had breached an exclusive distribution agreement. 2~O The

Court held that the buyer lost his right to decJare the contract avoided under An.

49(2)(b)(i)2'" and that in faet, the buyer had never declared the contract avoided for the

alleged violation. Nevenheless, the Court stated in ohi/er that. if proven, such a viola

tion could constitute a fundamental breach. 242

ln the above mentioned "Bonaventure" jeans case where the V.S, buyer disre..

garded the seller's exclusive distribution system, the Grenoble Coun of Appeal held

with reference to article 73(2)243 that the buyer's fundamental breach of the particular

contraet in question gave the seller good grounds ta conclude that the buyer would

aJso fundamentally breach the contract in respect of funher deliveries,2....

~J9 This reasoning has becn criticized by KaroIlus. Corncll CISO RC\'ic,," SI. al 63 (1995) (re
marking that a seller who promises exclusive dcH"cf)' must organize his distribulion 10 5uch a wa}'
lbal he can meet his conlractuaJ obligations),

=·10 Sec Ober/anJesgericht Koblenz. 31 January 1991. 2 U 31/96 (affinning LanJger;chl Koblcnz.
29 NO\'ember 1995. 3 HO 188/94); the b~'er's appeal from lbc appellale coun"s decision 10 the 8un
desgerichlshof (BGH. VIII ZR 64/91) is pending. The full lexl of thc appcllalc coun"s decision is
published in Gennan: see dalabasc of the Uni"ersi~'of Freiburg. hllp:/"",,·.jura.uni-freiburg.delipril
cisglle.~ 236.htm.

:·u Anicle .a9(1)(b)(i) pro\ides:
(2) HowC\'er. in cases where the seller bas deJi\'cred the goods. the bu}'cr loses the

right to dcclare the conuae:t avoided unJess he does 50:
(a) ...

(b) in respect ofan)· breach olhcr than laie deli\·erl. \\ithin a reasonable lime:
(i) after he knew or ought 10 have known of the breach:
(ii) ...

=..: See Ober/andesger;chl Koblenz. http:/w\\'wjura.uni-frciburg.deliprllcisg/ICX1l256.htm.
:·0 Anicle 13(2) pl'O\·ides:

If one partfs failure 10 perfonn any of bis obligations in respea of any insta.lment
gives the other part). good grounds 10 concJude that a fundamentaJ breach of ton
lrad ,,;11 occur with resped to fulUle inSlalments. he may decJare the contraet
avoided for the future. provided that he does 50 \\ithin a reasonable lime.

=~ see COllr d'appel de Grenoble. Cha",broe commel'Ciale. S_otR.L. 8ri Prodflclion "8onaven·
IlIre" v. Société Pan Africa Export, 22 FeblUal)t 1995. Sflp'a noie 207.
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b. Uncertainty as to the Seller's Future Performance

In two reported cases, uncenainty as to the seller's future performance seems to

have been the decisive factor in determining fundamentaJ breach. The Hanlburg Coun

of Appeal. in the above mentioned Chinese iron-molybdenum case. found a funda

mental breaeh was indeed committed, where the seller, after not having been able ta

deliver the goods within the stipuJated time. asked for more lime due to ongoing nego

tiations with ms supplier either for delivery of the goods or indemnification. Sueh a

declaration. the Coun held. eonstituted a fundamental breaeh sinee it remained uncer

tain for the buyer whether at ail, and if so. when the seller would fulfil his obligation ta

deliver the goods. ~..s

ln the second case, a Swiss buyer had placed an arder with an Italian seller with a

request that the goods be delivered within the next IOta 15 days. AJmost two months

later. the seller. after asking the buyer to confirm its arder, specified the purchase priee

and assured the buyer that ail the goods would be dispatched within a week. Two

months after that, the buyer had not yet received the goods, The buyer then sent the

seller a notice canceling the order and demanding a refund of the priee. After receiving

this notice the seller delivered pan of the goods, The buyer refused to accept the late

and short delivery and. as the seller did not refund the purchase price~ commenced le·

:·u Sec Ilanseal;sches Oberlandesger;cht Hamburg. 28 FebruaJ)' 1991. 1 U 167/95, supra nOIe
203.

ln this case the Gennan bU~'cr contracted "ith the British seller to dcli\'cr iron-mol}'bdenum (65 0/0
mol~'bdenum) from China for a priee of 9,70 US Slkg. CfF Rotterdam, lime of dcli\'ell: October 1994
"from Chinapon 10 ROIlerdam'·, The seller later infonned the bU~'er lbat his supplier, due 10 a raisc of
the market priee for mol~'bdenum. demanded 10.50 US $/kg. The buyer denied any adjusunenl oflhe
conlract priee, The seller then offered the buyer iron-mol)'bdenum with a lower perceDlage of molyb
denum (60010) for 10.20 US S/kg 10 be shipped in No\'ember/early December 1994 from China 10 Rot
terdam. The bu)'er aa:epted the lower percenlage bul insisted on the agreed priee and shipment of the
goods no laler Ihan November JO. 1994. OIher",ise he \\'ouJd make a substitule purcbase and claim
damages for 3111055 sufl'ered thereby. Following an inquiry ~. the bu)'er on NO\'cmber IS. the seller
ensured lhal he wouId make ail effons 10 fulfil the coJllrad in November. On Dccember 2, the seller
infonned the buyer of the shipment of the mol~'bdenwn fonn Tianjin 10 Rotterdam. On Deœmber 1J,
howe\'cr. he admilted that his Chinese supplier would not have deli\'cred the mol)bdeoum and asked
for more lime 10 fuUiI the conlract. The buyer replied on the same da~' lhal he needcd the mol)'bde
num and stressed apin thal he would make a substitule purchase and claim the ditTerence between
the current market priee of JI. ... US $/kg and the agreed priœ as damages. The buyer, howevcr. indi
caled lhat he wouId acœpt an indemnity. In bis response on Deœmber 14, the seller again asked for
more lime due 10 ongoing IICgotialions "ith his supplier eitber for deli\'ery of the goods or indemnifi·
cation. He aIso offered the bu)'cr paymenl oC US S 10.088, - as indemnity. The buyer tumed clown
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gal action~ clairning avoidanee of the contract for breach by the seller and asked for a

refund of the purchase priee with interest and damages. The Italian caun round that

there was a fundamentaJ breaeh on the grounds that, two months ailer ordering and

paying the priee, the buyer was still waiting for two thirds of the goods.~-UI

c. FaiJure 10 Provide Seturily ror the Purchase Priee

ln one of the many German-ltalian disputes regarding the delivery of shoes. the

Italian manufacturer demanded security for the sales priee because the German buyer

had still not paid the manufacturer for a previous delivery. After the buyer failed to

furnish seeurity, the seller declared the contract avoided and resold the shoes to other

retailers. The seller demanded compensation for various damages caused by the

breach. The Düsseldorf Coun of Appea! held that the Italian seller was entitled to

avoid the contraet in vinue of anicle 72l~7, due to the German buyer's failure ta fur

nish security for the sales price. 2-18

that otTer. made a substitule purchase, and sued the seller for the differenœ between the contract priee
and the priee in the substitute transaction.

=46 Sec Prelura circondariale di Panlla, !J'e=.di Fiden=a~ 77/89~ 2~ NO\'cmber 1989~ Foliopack Ag
v. DantpllL'tl S.p.A. ~ original in Italian: the tex! of the d~ision is published in Italian: see database of
the Uni\'ersi~' of Freiburg, http://w"..·.jura.uni-freiburg.deliprl/cisgtuncilellcxI/3J6.htm~an English
abstraet is avaiJable as CLOUT Case 90.

Sec, on the olher hand. the case No. 7585 of 1992 decided~' the Coun of Arbiuation of the Inler
national Cbamber of Commerce. where a Finnish buyer of machinery for a production hoc of foamed
boards failcd 10 mue the third payment 10 bis Italian seller. Although the tribunal Slalcd that it was
absolulely clear that the defendant did not have the financiaJ resources. il did not find for fundamcntal
breach and. mus, the seller's righl of avoidance on anicle 64( I)(a) but on articlc 6-I(I)(b) thereby re
garding the three-and-a-half months' wailing lime as an "additionaJ period of time" pursuant to ani·
cie 63( 1). A French abstract is available in: Bulletin de la Cour IntemalionaJe d'Albitrage de la
Chambre de Commerce Internationale (November 1995) 59: 1.D.I. (1995). No.... lOIS et scq. (ciled as
a 1994 award). see also the editoriaJ remarks by Kritzer, Pace University daaabase. bUp:/!
www.cisg.law. edulcisgl waisldblcases2/ 9017858i1.hunl. wherc the author Slales that "("'lithoul refer..
enee 10 Articles 6J( 1) and &I( 1)(b), another pl'O\ision of the CISG that couJd ba\'e bccn relevanllo the
resuJts reaehed is Article M( 1)(a) on the theory that delay of over three rnonths in providing the re·
quired letter ofcredil is a 'fundamentaJ breach' of conuaet."
:.... Article 72 provides:

(1) Ifprior to the dale for perfonnanœ of the contraet il is clcar thal one of the par..
ties \\ill colMÙt a fundamental breacb of contraet, the other pany may declare
the conllaet a\·oided.

(2) If time 3110\\'5. the pany inlending to declare the contraet avoided musa gi\'C

rcasonable notice 10 the other pany in order 10 permit bim to provide adequale
assurance of bis performance.

(3) The requirements of the preeeding paragraph do DOt apply ifIbe other pany bas
dœlared that he will nol perfonn bis obligations.

:48 See Oberlandesgerichl Düsseldorf: 14 January 1994. 17 U 146193 (affirming Landgerichl
Krefeld. 28 April 1993. 11 0210/92); the lext of the dccision is publisbed in Oennan: sec dalabase of
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Similarly, and again in a German-halian shoe dispute. the Berlin District Coun

found the Italian seller to be entitled to avoid the contract. ~..q Here the Italian seller

had already manufaetured the 212 pairs of shoes ordered by a German buyer. Shonty

before handing them over to the carrier, however, the seller noticed that two out of

three checks concerning an earlier sale had not been honored and payment had been

made only after the couns rendered respectively judgements of consent and by default.

The seller requested security for the payment, but the buyer refused ta provide any.

Highlighting the buyer"s previous experience with the seller' s unwillingness to pay, the

Coun heId that, prior ta the date fixed for the delivery of the shoes, it was "clear"!SO

that the buyer would not pay the priee, The coun defined ··c1ear" in the sense ofanicle

72 in terms of probability. "'Clear" requires that a fact be obvious ta anyone. Probabil..

ity close to cenainty, however, is not required. 251

d. Makinl Delivery Dependent on an Vnjultitied Condition

A dispute between a German buyer and a Hong Kong seller was the subject of a de

cision by the Hamburg Chamber of Commerce Arbitration Tribunal. 2'2 The Hong

Kong claimant and the Gennan defendant had concluded a general agreement for the

exclusive delivery and distribution of Chinese goods, under which the claimant was

responsible for the business relations with Chinese manufacturers white the defendant

was responsible for the distribution of the goods in Europe. On this basis, the panies

regularly concluded successive contracts of sale. In 1993 the German buyer ordered

goods trom the Hong Kong seller. Following prepayment and confirmation by the

Hong Kong seller, the latter, owing to financial difficulties of his Chinese supplier,

made delivery dependent on the payment of unpaid invoices from previous sales con·

the Unh·ersit}' of Freiburg, hltp://"1\"·.Jura.uni-freiburg.deliprl/cisgiuneilclteX1l119.htm~ an English
abstrad is a,·ailable as CLOUT Case 130. The decision of the Landgerichl Krefeld is publisbed in
Gennan: sec databasc of the Uni,·ersit)' of Freiburg. hnp://www.jura.uni-freiburg.deliprl/cisgluneilel
teXIII0I.htm.

.:~:. Sec Landgericht Berlin. 30 September 1992.99 0 123/92~ the text of the decision is published
in German: sec dalabase of the Uni'·ersi~· of Freiburg. hnp:II\\',,"w.jura.uni-freiburg.deliprllcisgi ur
leileltext/70.htm.

~o "'Cleu'- in the -unofticial- Gennan version ofanicle 72 reads ..offensichl1icb.... (olMous).
~l Sec La"dgericht Berlin. http://W\\..·.jura.UIli-freiburg.deliprl/cisgluneilelteX1l70.htm.
~= Sec Schiedsge,icht de, HQllde/skam",er Hamburg; 21 March 1996 (award on substantive is

SUCS); the tex! of the decision is published in Oennan: sec database of the Uni\'ersity of Fn:iburg.
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tracts. The tribunal found that both panies had committed a fundamental breach. Ir

held that making delivery dependent on payment of arrears from previous sales con...

tracts, where the panies had agreed upon prepayment of a specifie order and the total

sum for that had been paid. entitled the Gennan company to avoid that order. On the

other hand. the tribunal also held that the Hong Kong seller was entitled to avoid the

general agreement due to the unpaid invoices. which had been due for many months.

6. OlTer to CurelPossible Cure

Whether or not a breach is curable without causing the buyer unreasonable incon...

venience appears to be the decisive factor in a number of decisions rendered by Ger·

man. French and Swiss couns.

The Koblenz Coun of Appeal. in the above mentioned dispute over the delivery of

aerylic blankets. expressly held that there is no fundamental breach if there is a seriaus

offer to cure the defeet, 2'3 In that case. the buyer refused payment of the purchase

price not onJy on the grounds that the seller had broken an exclusive distribution

agreement, but also because the goods delivered were defective and S acrylie blankets'

rails were missing, Attempts to settle the dispute in the presence of the Spanish

manufacturer of the goods who had otfered to make a substitute delivery against pay

ment of the purchase price were unsuecessful. The Koblenz District Coun2S4 round for

the seller and the appellate court affirmed that decision. 25
'

With regard to the alleged non-confonnity of the goods, the Coun held that, even if

prove~ such a breach of contraet would not he fundamental, since the seller's supplier

had offered substituted deiivery, The appellate coun stated that, according to article

49(1)(a), the buyer's right to avoid the contraet generally prevailed over the seller's

hllp:II\\'\\w.jura.uni-freiburg.deJiprl/cisglurteilelteX1l187.htm~ an English abstract is a"ailable as
CLaUT Case 166.

:53 Sec Obcrlandesgericht Koble~ 31 JanWU)' 1997. 2 U 31/96. supra note 2-10.
:S4 Sec: Landgericht Koblenz. 29 NO\'cmber 1995. 3 HO 18819-1 (nol published).
:55 Sec Oberlandesger;cht Koblenz. 31 Jan~' 1997.2 U 31/96. supra noie 2-10.

Anicle 39(1) pro\'ides:
The buyer loses Ihe righl 10 rel)' on a Iadc ofœlÛormily of the goods ifhe does IlOt

givc notice la the seller speàfying tbe natwe of the Jack ofconfonnity within a rea·
$OMble time aRer he bas disœvered il or ougbllo have disc:oven:d il.
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right ta cure under article 48( 1). 2S6 However~ refening to its underlying purposes. the

coun held that Article 49( 1)(a) only prevails jf the delivery of non-conforming goods

amounted to a fundamental breach. In determining fundamental breach. on the other

hand~ the coun stated that regard must be had not ooly to the gravity of the breach. but

also ta the willingness of the seller to cure the defect. Where the seller is willing to

make substitute delivery and 5uch delivery would not cause the buyer unreasonable

inconvenience even non-conformity of major significance does not eonstitute a funda

mental breach, ~~7

The existence ofa fundamentaf breach was denied by the Grenoble Coun of Appeaf

in a Franeo-Ponuguese dispute as to whether the Ponuguese buyer was entitJed ta ref

use partial payment of the purchase price. 258 A French company had sold a second

hand metallic hangar to a Ponuguese buyer, the purchase price including the costs of

dismantling and delivery. Following the buyer's refusai ta pay the last installment of

the price on the grounds that the dismantled metal elements were defeetive, the Coun

found that a cenain quantity of the goods were not fit to be exaetly reassembled, a faet

expressly made known to the seller. Since mat defect refated to ooly part of the han

gar and concemed metal elernents. which could be repaired, the Coun held, however,

that it did not constitute a fundamental breach justifying avoidance of the contraet pur

suant to anicle 49( 1)(a),2.59

::-;6 Sœ Oberlanclesgerichl Koblenz. 31 Janual)' 1997. 2 U 31/96. supra noie 240.
Article 48( 1) prcn:ides:

Subject 10 article 49. the seller ma}'. Cl'en ailer the date for deli\'cr}'. rcmcd}' on rus
0\\'11 cxpense any failure 10 perfonn bis obligations. if he cao do 50 wilhoul unrea·
sonable incon\'enience or uncenain~' of reimbursemenl by the seller of expenses ad·
vanœd by the buyer. However. the buyer retains any righllo claim damages as pro
\'idcd for in this Con\'enlioR.

:5':' Sec Oberlandesger;chl Koblenz. 31 January 1997. 2 U31196. supra note 240.
~I See Cour d'appel de Grenoble. 26 April 1995. ~'.farques ROtf'Ie. Joaquim v. S.A.R.L. Holding

.\fanin Riv;eg'avere~ original in French~ the full text of the decision is publisl\ed in French: sec data
base of the Universi~' of Freiburg. hnp://w\\'w,jura.uni-freiburg.deJiprIIchglUJ1eilellextlI54.htm~ an
English abstract is available as CLOUT Case 152.

The Coun held that lhe disputed contraet an'cred the sale of a used hangar logether ~ith ils dis
mantling and that il was apparent from the invoices submincd that the supply of services did IlOt con
5lirule the significanl paI1 (of the contraelUal obligations). Tbe Court concluded thal the contrae:l
therefore feU wilhin the scope oCapplication ofCISO in aa:ordanœ wilb article 3(2).

~9 See COli' d'appel de Grenoble. 26 April 1995. ~'fa'qlles Roque. Joaquim v. S_·tR,L. Holding
Alanin Riv;egravere, supra note 238.
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The possibility of repair was also taken into account by the Munich Coun of Appeal

in the above mentioned case of Polish coke sold trom Sweden to Germany to be

shipped to Yugoslavia and found ta be of inferior quality. :!60 The Coun denied funda

mental breach on the graund that the deviation from the description was objectively of

minor significanee and could be compensated for by adapting the firing process.

The Commercial Coun of Zürich did not need to decide whether or not a funda

mental occurred, since the buyer tàiled to notit)' the seller about the lack of conformity

of the goods within a reasonable time. :!61 The Swiss plaintitf had sold a '''floating cen

tre", a container filled with salt water for weightless floating, la the German defendant.

The buyer alleged that the container leaked. declared the contraet avoided and refused

to pay the outstanding baJance. The seller then sued to recover the outstanding bal

ance and the Coun ruled in favor of the plaintiff After stating that the buyer had lost

ilS right to declare the contraet avoided under aniele 39, the Coun held in ohileT die

Illm that there in any event would not have been a fundamental breach because the

non-conformity could have been easily cured. 262

How the seller tned ta cure the defeet or where the repair was not successful gave

the couns cause to find for fundamental breach in two cases. In the first case, the

plaintift: an Italian tile manufacturer, had supplied the defendant, a German company,

with basic tiles and corresponding decorative tiles. After it was discovered that the

basic tiles were defective, the manufacturer made a second delivery of an even larger

number than had been ordered'l to ensure that there would he enough tiles ofone of the

two kinds available for the buyer ta tile the locality in question. When the seller de

manded payment, the buyer declared the contract avoided. The Baden-Baden District

Coun held that the buyer cannot reasonably be expected to open ail the packages, to

son out the tiles, to examine them and see whether a sufficient number of one kind

were supplied, and then to repackage them.263 It funher held that the buyer had the

~60 Sec Oberlandesgericht München.. 2 March 199-1. 7 U~ 19/93. supra note 216.
~61 Sec Hande/sgericht des Kantons Zürich.. 26 April 1995. HG 920670~ a Oennan abstraet of the

decision is publisbed in German in SZlERIRSDIE 1996. 51-52; an English abstraa is 3\"ailable as
CLOUT Case 191.

:6: Sec Handelsgericht des Kantons Zürich. 26 Apri1199S. HG 920670. SZIERlRSDlE 1996, S2.
~6.3 Sec Landgericht Baden-Baden. 14 August 1991. 4 0 113/90; the text of the decision is in pan

published in German: sec database of the University of Freiburgt bttp:/Iw,,"w.jura.uni-freiburg.dcIiprl
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right to avoid the eontra~t in ifS entirety because the decorative tiles were of no inter

est for him without the basic tiles. ~6-I

ln the second ease~ the Oldenburg Coun of Appeal viewed the unsuceessful attempt

of an Austrian seller to repair fumiture~ which did not eonform ta the contract, as a

fundamental breaeh, and thus held that the German buyer was entitled ta avoid the

contract. 26S

o. Conclusion (Part Il)

The principle objective ofthis Pan has been to identify the various factors employed

by scholars and the courts in determining when a breach of contraet is fundamentaJ.

We have seen that bath employ, with sorne minor variations, the following criteria in

detennining fundamentaJ breach:

the nature of the contraetuaJ obligation violated, namely whether the
non-performed obligation was an essential tenn of the contract~

in case of the delivery of non-conforming goods, the gravity of the con
sequences orthe breach in the light of

the contract'5 overall value and the monetary 1055 suffered by the
aggrieved party~

the fitness of the goods for their intended purpose; and

whether it is reasonable for the aggrieved pany to retain the defec
tive goods, make use of them and then claim damages for any 1055

suftèred as a result ofthe breach (Uremedy-oriented"'-approach)~

IcisgluneileltextJ24.htm~ R1W 1992. 62~ a swnmar,' published in ltalian as a"ailable in: Dir. corn. int..
JuJ)'-Sepiember 1993. 6S1~ for an English translation. sec 12 J.L. & Corn. 277-281 (l993)~ an English
abstrad is 3"ailable as CLOUT Case SO~ for commcnls on that decision. sec Karollus. Comell CISG
Review SI. al 63 (199S)(agreeing "lth the court's finding).

::64 Sec Landge,icht Baden-Baden. id.
~6.s §ce Obe,/andesge,icht Oldenburg, 1 Febnaary 1995, II U 6-I/9"~ original ln Gennaa; unpub

lished~ an English abstract is a"ailable as CLOUT Case 165.
The Austrian seller. a fuminare manufacturer. agreed to manufacture a leather seating amoge

ment for the Gennan buyer. The b~'er sold the furniture to one of its clients. who discovered tbal the
fuminue did DOl confonn with the conllKt. The ~'er required the plaintiff 10 remedy the Jack of
confonnity by repair. Even after the fumi~ had been repaired, the buyer still round that the funù·
lUfe did DOl confOnD \Vith the conlract and dec:lared the c:ontrad a\·oided. The seller demandcd pay
ment The Caon beld lbat tbe seller did IlOt bave a payment claim against the buyer since the re
paired fùrnitun: did IlOt confonn with the œnlract and Ibis arnounted to a ftlndamental bn:ach of tbe
contraet giviDg the buyer the rigbt to œ:lare the contrac:t avoided.
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the existence of an offer ta cure, when the requirements of article 48( 1)
are met~

the possibility of cure~

the parties' (in)ability ta perform:

the panies' (un)willingness ta perform: and

whether a breach or conduct of one party gives the other pany reason to
beHeve that it cannat rely on the other party's future performance.:!66

With regard to these diffèrent factors, the following points should be noted:

(1) White the factors (2) ta (4) basically cancem situations where non-confonning

goods were delivered, factors (5) and (6) respectively apply ta non..delivery and non

payment or failure to take delivery situations. The scope of factor ( 1) and (7) is wider

and applies to ail forros of breach. The laner even covers situations where no breach

has occurred at ail but is to he expeeted.

(2) As for the remedy-orie"ted approach, at tirst glance it appears as if the couns

are more concemed with whether the goods are reasonably (re)salable, while schalars

also take into account other fonns of making use of the goods, such as processing, and

:66 The concepl of fundamenlal breach as set OUi by scholars and couns also concsponds closel)' to
the position in English law. In panicuJar. it seems lhal lhere is a direct correspondence to the four
following cases: (1) where Ihe lenn broken was a condition (e.g.. Bunge Co,p. l'. rradax S_·J. (198111
W.L.R. 711.): (2) where the breach dcpri\'ed the aggrieved pany of the substance ofwhal he was con
trading for (e.g.. Hong Kong Fi' Shipping Co.Lld v. Kawasaki Kisen Kaisha Lld (196212 Q. B. 26:
(1962) AIl E.R. "7"): (3) where the breach C\'idences an intention DOl 10 perfonn the remainder of the
contraet (e.g.. Sale ofGoods Act 1979, U.K. 1979. c.Sol, s. 31(2)) and (4) thal C\'en an uninlentionaJ
breach ma)' gi\'e rise to an anticipalo~' rcpudiation of the rest of the contraet (cf. t'niversal Cargo
Can'iers Corp. v. Citau (19S71 2 Q.B. "01. al 438).

MOlOO"er. the criteria employed to delermine fundamenlal breach under the Con\'enùon do 00l
ditfer signi.ficantl~' from the Amc:rican approach according 10 \\'hich a failure 10 render or ofTcr per
formance must be malerial. The Restaleanent (Seœnd) of Contraets (1979) § 241 pro\'ides:

ln dctermining wbcther a failure 10 render or offer perfonnance is malerial. the fol·
lo\\;ng cin:wnslaJlœs are significant:
(a) the e.~eDt 10 which the injured party will be deprived of the benefil ",lUch he

reasonably e.'q)Cded:
(b) the eXlenl 10 which die injured party cao be adequalel)' compensalcd for the

pan of lhat benefit of wweb he will be deprived:
(c) the eXlenllo which the paJ1)' failing to perfonn or 10 offer 10 perfonn will suf

fer forfeiture:
(d) the likelihood that the pany failing 10 perfonn or 10 oirer ta perfom will cure

bis failure. taking iota account aU of the circwnstana:s including any teasoD

able any reasonable assurances; (andl
(e) tbe e.wnt la which the behavior of the other pany failins to pcrform or ta otrer

10 perform compons widl 5IaDdanIs ofgood faitb and fair dealing.
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the buyer's risk of getting involved in a dispute as to whether he observed his duty to

mitigate. Since scholars, however. denya fundamental breach when the goods, even if

they cannot be used for processing, are reasonably resaJable, it seems that there is. in

fact, no materia) ditference from the jurisprudence.

(3) With regard to the approaches, which look at the existence ofan offer 10 "url! or

a possible clIre. it should be noted that onJy in one of the reponed cases, in which the

courts denied the occurrence of a fundamental breach, was an offer to cure made. In

ail other cases, the couns denied fundamental breach on the grounds that the breach

was curable without stating whether an offer to this effect was made and the reponed

faets did not reveal such an oirer. On the other hand, never found the couns for fun

damental breach on the grounds that the non-confonnity could not he cured. The

courts apparently hold the view that while the possibility to cure usually means that the

non-conformity does not constitute fundamental breach, the contrary situation, namely

that the non-confonnity cannot be cured, does not in itself indicates a fundamental

breach.

(4) Never was express reference made to the UNlDROIT Principles in any of the

reported cases. Nor did the couns discuss whether the fact that the breaching party

would suifer disproponionate loss as a result of the avoidance, or that the breach was

intentional or reckless, is relevant in determining fundamental breach.

(5) In no case did the breaching pany successfully invoke unforeseeability of the

consequences of the breach and, consequently, the couns did not need to decide the

relevant point in time at which foreseeability is measured. 267 In other words, whenever

the couns concluded that the injured pany was substantially deprived of what he was

entitled to expect under the contraet and the notice requirements according to articles

38 and 39 were met, they found that a fundamental breach had been committed.

This is hardly surprising since unforeseeability can be successfully invoked only

when the aggrieved party's special interest in the performance of the violated duty
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does not follow from the terms of the contract or trom the negotiations between the

panies prier to the conclusion. In most of the reponed cases in which the couns tbund

for fundamental breach. however, the aggrieved pany's special interest was obvious

from the terms of the contraet, or the aggrieved pany was able 10 prove that it had

made clear its special interest during the contract negotiations. :?6X

::6': ln tlle "csclush'a su B" case. lhe Frankfun District Coun nored onl}' abiter that Ihe seller could
not have foreseen 5uch resuJt. See Landgertcht Frankfurt. 16.09.1991. Jill 03/91. .'iupra Rote 238.

::68 Sec. e.g.. the Cbincsc iron-molybdenum case. wherc the Hamburg Caun of Appeal staled as
follows: ..[Translation1The untimely de1i\'el}' constitulcs a fundarnenlal breach according la anicJe
49(1 )(3), 2S CISO. Untimel)' deli\·cl)·. il is true. does nol aJwa}"s constilUle a fundamental breath.
This gcneral ruJe onder the Con"ention. however. does nOl appl)' 10 cases ",here. al the lime of the
contraet formation. il was obvious 10 the seller. abal the buyer had a special iRlerest in punaual deliv...
cry. In the pertinent case ~fUch special interest ofthe buyerfo/lov,'s from the rejèrence 10 the fncolerm
'CfF' in the cont,act." See Hansealisches Obe,lande."ige,icht Hamburg, 28 FebrtJaJl· 1991. 1 U
16719S. supra note 203 (empbasis addcdl.
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Part III - The Meaning of the Concept of Fundamental Breach in

Light of the Text of Article 25, the Convention's Legislative History,

Context within the CODvention, Underlying Purposes and the Obser

vance of Good Faith

The success of any uniform law depends on ilS uniform application and. conse..

quently. anicle 7( 1) caUs for consideration of interpretations by judges, arbitrators. and

scholars in ail contracting states. Unifonn application. however, is not an end in itself

Consideration of foreign decisions or scholarly writing is onJy pennissible to the extent

the foreign couns or scholars arrived al their conclusions by following the Conven..

tion's interpretation guidelines outlined above.269 The principal objective of Pan III is

therefore to examine whether the various factors employed by scholars and the courts

in determining fundamental breach can be justified by means of the Convention's inter

pretive techniques. Moreover, we will address the question of whether the criteria of

the UNIDROIT Principles regarding the determination of fundamental non

performance can be involved to detennine fundamental breach, insofar as they deviate

trom the approaches employed under the Convention.

A. Elements Constituting "Fundamental Breach"

The tirst and foremost guide to interpretation is the ordinary meaning of the words

used in the Convention. Therefore. lhis section examines the definition of fundamental

breach under article 25. First, we will determine the term ·'breach of contraet" (1.).

Secondly, we will look at the elements, which transform a "simple breach of contract"

ioto a fundamental breach, namely: sorne detriment suffered by one of the panies (2.);

substantial deprivation (3.); and foreseeability (4.).

:69 For somc\\'hal similar conclusions. sec. Amalo. 13 J.L. &. Corn. 1. 27 (1993 )(5taùng lhat pro
mOling uniformii)' does Dot mean "a sia\ish deference"); Bonell. in: Unifann Commercial La\\' in lhe
T",en~' Firsl CentuJ)·. al 35 (emphasizing lbal foreign decisions should be gi"en cenain persuasi\'c
,'alue. ··in the sense tbal the preference accorded to one argumenl ratber than 10 anolher. as weil as the
decision 10 adopI a new solution. oulhllo be adequalely justified"): similar. in substance, see Yuqing,
in: UniConn Commercial Law in the Twenty First Cenlury. al .J546; Boggiano. Unifonn Law. al -l'
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1. Rreach or. Contractual Obligation

Breach of a contractual obligation. as a precondition to a finding of fundamental

breach of contract, is not defined in anicle 25 for the purpose of the Convention.

However, one can conclude from the Convention's remedial regime:!70 and anicle

79( 1)271 that ubreach of contrac!" includes ail forms of defective performance, as weil

as a complete failure ta perform. ft also includes both excusable and inexcusable non·

perfomlance. The contractual obligation may either be expressly included in the Con

vention (e.g, delivery at the right time272
• at the right place27~ and of the correct

goodS27
-& etc.) or ereated and defined by the panies as a slii generis obligation. 27~

Where the transaction cannot be considered as a '''contraet of sale", the domestic law,

invoked under confliets of law rules. govems the legaJ consequences of the breach,

unJess the panies have agreed that the transaction is subject to the Convention's

rules. ~76 FinaUy, there is no breach of contraet if the promisor is entitled ta refuse to

perfonn. 277

(emphasizing thal -coun should take iolo accoUDI ail a,'ailable foreign precedenls and academic
writings in a comparatÏ\'c aod crilica/ manner")~ Se\·on. Melhod of Unification. al 18.

~~o Anicle 45. which enwncrales the remedies 3\'ailable 10 the bu~·er. pro\'ides in pan:
(1) If the seller fails 10 perform any of his ohligations under Ille cuntract or this

Convention. lhe bU~'er may:
(a) exerase the righls pro\'ided in anieles 461052:
(h) claim damages as pfO\ided in articles 74 to 77.

Anicle 61. ",weh enumerates the remedics 3\'ailable 10 the seller. pro\'idcs iD pan:
( 1) If the buycr fails 10 perform a~v ofhis obligations under the conlracl or Ihls

Convention. the seller ma~':

(a) exercise the righls pro\ided in anicles 62 to 65:
(b) claim damages as pl'O\idcd in aniclcs 74 to 77.

[emphasis addedl
:-:-

1 Anicle 79( 1) pl'O\ides:
A part)' is not Hable for a failure to perform any ofhis ohligations if he provcs that
the failure was due 10 an impediment beyond lUs control and that he could nol rea·
50nably be expecaed to have taken the impedimenl ioto accouot al the lime of the
conclusion of the conU3et. remphasis addedJ

:.: sec article 33 (lime ofdclivcry).
:..] Sec aRicie 31 (place ofdeH\'ery).
:.... sec article 3S (conformiry of the goods).
;:·S See Schlechtrie~ iD: SchJechtriem. An. 25 N. 8.
~~6 There is no definition of"cofttraet of sale" in the Con\'enlion. Howe\'Cr. it is possible to reœn·

struel a definilion from the anicles deJining the obligations of the panies. Anicle 30 requires the
seller "[tJo deli\'er the goods. band over any documents relating to lhem and transfer the propert)' in
the goods"~ while anicle 53 requires the buyer '"[110 pay the pricc for the goods and 10 take dclivery of
thcm". For Ibis conclusion. sec Winship. 5œpe of the Convention. al 1-22.

277 Sec Sc:hlethtriem~ in: Sc:hJC(:htriem, An. 25 N. 8 (SlalÎng lbat if the seller suspends perfonn
ancc under anicle 71 because of the buyer·5 eœnomic cin:wnstanœs have delerioratecL the buyer is
DOt enlitJed 10 avoid the contraet for fundamcntal breach ofCODtraet).
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2. Detriment

The Convention neither contains a definition of the term "detriment", nor does it

give any examples of a detriment amounting to a fundamental breach.:!7H ft is thus un

clear whether the detriment requires actual injury, damage or loss, and whether it re

fers only to material losses or to intangible losses as weil, such as moral and economic

damages. It is aJso unclear whether a legaJ detriment. as distinguished from a detri

ment in facto is required.:!7Q Neither the Frenc~ Spanish nor Russian versions of detri

ment2lW
, nor the Secretariat Commentary on the 1978 Draft Convention, provides aoy

greater assistance in this respect. The latter states that:

The determination whether the injury is substantial must be made in the
Iight of the circumstances of each case, e.g., the monetary value of the
contract, the monetary harm caused by the breach, or the extent ta
which the breach interferes with other activities of the injured pany. 211

Confronted with such vagueness one is tempted to reson to the domestic interpre

tation of detrimenl. However, that would not shed any greater light on the matter,

putting aside the fact that any uncritical reference would contradiet the Convention's

need for an autonomous and uniform interpretation.212 Detriment is unfamiliar as a

technical term anywhere in the common law world.213 The same is not true with re

gard to the French, Spanish or Russian version. Préjlldic~, perjuicio. hpeg - each in its

domestic 5etting - represents a common legal terminology indicating injury, damage

and 1055214
, but these terms are as obscure as detriment and thus of no help in deter-

:-11 This poinl bas been stressed b~' Babiak. 6 Temple Infl &. Comp. L.J. 113. al 119 (1992),
:"9 Van der VeldelL Law of International Sales. at 6.1-6.5. suggests the emplo~'menl of the delri..

ment definition gi\'cn by the Corpus [urls Secundum, according to which "the detriment necd IlOt be
reaI and in\'olve aetual 1055, nor does il necessarily refer 10 malerial disadvantage 10 the pany su8'er..
ing il. bul means a lep! detrïment as dislinguished from a delliment in fad. Il bas also bcen defined
as giving up somellùng whicb one had the righl 10 keep. or doiog something which one had the right
to do" (as qUOlcd b)' \'3D der Velden. Id.). Will, in: BiancalBonell. An. 25, al 2.1.1, bas opposed this
suggestion "bcc:ause orthe difference in œnlext (i.e., lhe doctrine ofconsiderdtionf and ..the necd for
aUlonomous and uniform inlerprelation".

30 The French \'ersion uses the word "préjudice", the Spanish Mperjulcio" and the Russian
-hpeg". For tbe le.~ orthe different language versions, sec supra note 1and infra 294.

:II Sec para. 2 of the 5ea'etaria1 CommentaJy on article 23 of the 1978 Oraft Convention (= am-
cie 2S of the Official Textl. Official Records, al 26: Doc. HiSlory 0116.

:lZ Will. in: BiancalBoncli. An. 25. aI2.1.1.
:13 Will. in: BiancalBoneli. An. 25. al 2.1.1.: Van der Velden. Law of Inlernational Sales. at 601.
::14 Sec Will, in: Bianc:aIBoneU. An. 25. al 2.1.1.
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mining the detriment element. 28S It thus seems to be the most persuasive approach to

view the detriment element as a mere filter for those cases in which breach of a funda

mentaJ obligation occurred but caused no injury. Where the seller, for example. failed

in ms duty ta package or insure the goods but they anived safely nevenheless, there is

no detriment. If on the other hand, the buyer lost a customer or an opponunilY to re..

sell the goods, there would be a detriment. 286

3. SubstaoaialDeprivation

A breach must cause a detriment that ....substantially deprives" the aggrieved party of

what he is ""entitled to expect under the contract" in order for it to be fundamental.

The reference to the expectation IInder the cOll(ract makes cJear that the yardstick for

breach ofcontraet is tirst and foremost to be found in the express and implied terms of

the contraet itself This reference, however, leaves the question open of whether other

circumstances of the case, including the negotiations, trade practiees the panies have

estabJished between themselves, usages, and any subsequent eonduet of the parties

should also be taken into aecount, Moreover, it is unclear when a breaeh substantially

deprives the aggr1eved party of his expectations. Is a party, for instance, substantially

deprived ooly when he, on account of the breach, has tOlaUy lost his interest in the

perfonnance? Or does substantiaJ deprivation require that the 8ggrieved pany's pur..

pose in entenng the contraet be ~~frustrated" or the benefit of the bargain have been lost

due to the breach? Is the monetary injury or hann suff'ered by the non-breaehing pany

decisive? The grammatical interpretation provides no answer to any of these ques

tions.

=t~ Sec Will. in: BiancaIBoneli. An. 25. al 2.1.1. (emphasizing that the meaning atlathed to the
Frenca Spanïsh and Russian version ofdetriment in their domcstic cootexlS indicates inju~·. damage.
and 1055 in "a rathcr large and "ague sense").

=t6 Sec Will. in: Biancal8oncll. An. 23. al 2.1.1.2~ for a sinùlar notion. sec Oonzalez. 2 Infl Tax
& Bus. Law. 79. al 86 (19U)(statiog that the -Coo,'ention·s definition of fuodamenlaJ breach makes
il posstble 10 reconcile the inten:sts of the panies in cases ""bere an insignilicant deviation Crom the
contraa produces surprising and serious consequences-); Ziontz, Nw. J.lnt'I.L, & Bus. 129. al 173
(1980)(Slating that -(aJ\'oidanœ of an international sales contrad is a remcdy resen'ed for serious
breacbes by one of the panies~); Grigera Naon. UN Conventioa aliOS (emphasîziDg lhat the DOlÎon
of fundameolal brach is consequcnd)' Iinked 10 the idea chal no minor defaull shaJi give reœurse 10
the extreme remcdy of cootnK:t a\'oidanœ); Kastely. 8 Nw. 1. 101'1 L. 4 Bus, 574. al 599 (1988);
Ndulo. 38101'1 al Comp. L. Q. t 81 16 (1989).
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4. FOI"Heeabiiity

The element of foreseeability sheds no tùnher light on the concept of fundamental

breach. First, the function of the foreseeability requirement itself is unclear. From the

wording of the conditional clause ··unJess the pany in breach did not foresee and a rea..

sonable persan of the same kind in the same circumstances would not have tbreseen

such result", one may infer lhat there is a presumption of foreseeability of the conse...

quences of the breach. Il thus confirms the opinion of many scholars that foreseeability

is not only a burden of proof mie, but aiso requires taking iota account the breaching

party's knowledge or foreseeability of the harsh consequences of the breach in deter

mirong whether or not it is fundamental. 211 On the other hand, the foreseeability re..

quirement under anicle 25 has a similar effect as the foreseeability requirement under

the general rule for calculation of damages in anicle 74, since it limits the righls of the

aggrieved party in the event the other pany did not foresee the far..reaching conse

quences. 288 ft therefore seems plausible to conclude that only the detrimentlsubstantial

deprivation component is what makes a breaeh "'fundamental", and that the foresee

ability element serves solely to exempt the breaching party from his liability for breach

of the contraet. 289

Another ambiguity results from the phrase HallJ a reasonable persan of the same

kind in the same circumstances·,.290 Il indicates that, in arder to determine ··foresee

abiIity", not only is the subjective perspective of the party in breach relevant, but so

too is the objective perspective of the reasonable merchant in the breaching pany's po

sition. 291 ln other words, the party in breach will be considered as having been able ta

have foreseen the consequences of the breaeh even if he did not know the faets and

eircumstances enabling him to do so, as long as, objectively viewed, he could or should

11~

See supra Part Il. B. 2.• noie lM.
:lUI Sec EnderleinIMasko\\'. Inlernalional Sales La\\'. An. 25. al -l.l. (empbasizing lhal the special

circumstanœs make up the SC\'erity of the brcach).
~9 For Ibis conclusion. sec Babiak., 5 Temple Infl" Camp. L.l. 113, al 118 (1992).
~I Emphasis added.
~91 For the same conclusion. sec Babi~ 5 Temple Int'I &. Comp. L.J. 113. al 121 (l992)~ Grigera

NaalL UN Convention.. aliOS (stating abal the dccisive lest cao only be an objective one and that the
judge will therefore have 10 anaI)'ZC objectively the position of the non-performing pany); Will. in:
BiancaIBoneU. An. 25. al 2.2.2.2."; EnderieinlMasko\\'. International Sales Law, An. 2S. al ".2.;
Magnus, in: Staudinger, Art. 25 N. 1".
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have known them. But what happens when the breaching party had a special knowl

edge and thus could have foreseen more than the average merchant? From the making

use of the conjunction "and~~, it is possible to conclude that such special kno\\-'Iedge

cannot be taken into account. and that the breaching pany can thus escape a finding of

fundamental breach by hiding behind the paradigm of the reasonable persan of the

same kind in the same circumstances. :!92

Finally.. the lext of article 25 does not expressly address the point in lime at whieh

the foreseeability standard is to be applied. From the use of the present tense .. [a]

breach of contraet committed... is fundamental if it results" in depriving the other

party "of what he is entitled ta expeet under the contraet" it is possible conclude that a

judge should place himself at the time the breach of contraet has occurred, 293 Like...

wise~ where the anicle 25 states "unless the party in breaeh did not foresee... such a

result" it would appear that one should place oneself at the lime of the breach.:!CJ.a The

Frenc~ Spanish and Russian text of article 25, however, gives rise to a different con

clusion.:!95 The use of the past tense "'élai!" instead Ofhest", ",ellia" instead of~"liene",

and ~"hyla'" instead of ")Je.'t/" in the Freneh~ Spanish and Russian texts.. respectively,

conveys the impression that the formation of the contraet is the relevant point in time

~9:: For a difTerent conclusion, see EnderleinIMaskow, International sales Law. An. 25. al 4.2~

Will. in: BiancalBonell, An. 25. at 2.2.2.2.4. (stating that "an O\'erl)' aslule mercbant [whol in facl
kne\\' and foresaw more tban bis peers shouJd not be allowed 10 bide the rcasonable person of the
sarne kind in the same circumstanccs").

:93 This point bas becn emphasized by LC"asseur. Civil Code of Québec and Ihe Vienna Conven
tion, al 282.

:94 Sec le\·asseur. id.
~s The French text of article 25 reads:

Une conlla\'ention au contrai commise par rune des panics est essentieUe lor
squ'eUe cause à l'autJe partie un préjudice Ici qu'elle la prive substantiellement de
ce que celle-ci étai: en droit d~anendre du cont.ra~ à moins que la panic en défault
n'ait pas prévu un tel résultat et qu'une personne raisonnable de même qualité
placeé dans la même siNation ne l'aurait pas pré\'U non plus. [emphasis addedl

The Spanish Ie.~ of anicle 25 reads:
El incumpJimiento dei contralo por une de las panes sera esecial cuando cause a la
oua pane un perjuicio lai que la prive sustaneialmente de 10 que lenia de~ho a es
perar en \'inud dei contrato, salvo que la pane que ha incumplido no baya previsto
lai resultado y que una persona razonable de la misma condicion no 10 hubiera pre...
"i5l0 en iguaJ situaeion. remphasis addcdJ
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to detennine th~ foreseeability.:!96 This view is confinned by the reference to the

rights. which the aggrieved pany was entitled ta expect 1I1lder the c01ltracl. 1Q7

5. Contlusion (Elements Constituting'·Fundamental Breach~~)

This section has shawn that the meaning of the elements constituting fundamental

breach is not evident. The same is true for other official texts of the Convention.

narnely the French, Spanish and Russian versions. Therefore, the grammatical method

of interpretation does not otfer much guidance in answering the question of which of

the various faetors enumerated above can be employed in determining fundamental

breach. However, with regard to these factors, the following conclusions seern possi

ble:

(1) The reference to the expectations under the contract panicularly suppons the

employment of those factors, which focus on the terros of the contraet itself: in deter·

mining fundamental breach, that is to say the "atllre ofthe cOlltractua/ ohligatiotl.

(2) When one considers that a buyer purchases goods for sorne purpose. it is per

missible to evaluate the severity of a breach in the light of whether the pllrpose of the

co"tracl is frustrated or whether the aggrieved party lost his ;IIleresl (due to the faet

that the goods do not possess the features necessary for the intended use), provided

that the purpose or the interest can be inferred from the teons of the contraet.

(3) The remeJy-oriellled approach is not excluded by the wording of Inicle 25.

Here one could argue that businessmen generally enter into commercial eontraets for

purely economic reasons and can therefore be fully compensated by damages for any

1055 resulting ftom the breaeh. They are thus only substantially deprived of their ex

pectations if they can not get fully compensated by damages. Ry the same toke~ em-

~96 With regard to the French teXl of article 25, this point bas been emphasized b}' Le\'asseur,
Ci\i! Code ofQuébec and the Vienna Con,·cntion. al 282.

~~ For the sante conclusion. sec e.g. Schlechtriem. Uniform Sales Law. al 60.
For a different conclusion. sec Flechlner. 8 J.L. " Com. 53-108. fOOlnOle Il'' (1988). He argues

lhal if. after the foonaûon of the conlraâ.. il bec:omes clear that a failure 10 perform "ill cause §lib.

SlalltiaJ dctrimen~ nothing in the lext of Anicle 2S prevenls sucb failwe to perfonn up to Ibis expec
tabOIt from being a fundamentaJ breach.
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ployment ofan of/er 10 cllre or looking at the possihilit)' to cllre is not excluded by the

wording of anicle 25. Where the requirements of anicle 48( 1) are met. that is to say

that repair is possible within a reasonable lime without causing the aggrieved pany un

reasonable inconvenience or uncenainty of reimbursement of expenses, the agt,'Tieved

pany is not substantially deprived of his expectations.

(4) The determination of substantial deprivation by focusing on the mOIlf!lary loss

sufft!rt!J hy 'he aggrievedparty cannot be justified for the reasons given to suppon the

remedy-oriented approach. Moreover, the employment of that factor would impose a

heavy burden on the aggrieved party, who would have ta prove his substantial depri

vation. Any determination of fundamental breach by reference to monelary loss would

seem to be arbitrary, since it would not be clear when the loss amounts to a substantiaJ

deprivation. 15 it required that the loss caused by the breach result in 50% or more of

the monetary value of the contract? Or could a lesser percentage suffiee? On the

other hand, to require that the aggrieved pany must have sutfered a loss of more than

500/0 of the monetary value of the contraet couId not be justitled etymologically291.

(5) The wording of article 25 does not prohibit consideration of the panies' ability

or willingness to perform, because total non-performance can be con5idered a breac~

which strikes at the root of the contraet. A contraet of sale is generally concluded for

the very purpose ofexchanging goods in retum for consideration, and if such exchange

does not take place then the purpose ofthe contraet is frustrated.

(6) The employment of the lIo-reliall"e factor also seems permissible where the

breach or conduct ereates uneenainty as to one party' s future performance and where,

as a consequence, the other pany Joses his interest in the contraet. For the same rea

son, the UNCITRAL factor focusing on whether the breach was committed inle"tion-

~ For a similar argument where the seller deli\'ers less of a quanti~' of goods than he had 3gRCd
10 deli\'er. sec Zieget Remediai PfO\isio~ al 9-16. where the author argues thallo require that tbe
bu}'er must ha\'c bœn depri\'ed by SOO/o or more of what he was cntided 10 rcœi\'c before il cao bc said
that there bas been a fondamental breach cannot be 'justified etymologitally and would lead 10 star
ding results that couId IlOt have been inaended by tbe delegales vOIing in suppon of the amendment of
(Draftl anicle 23",
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al(l' seems legitimate.299 The other UNCITRAL factor. which looks to whether the

breaching party would suifer disproponionate Joss when the breach is treated as fun

damental. cannat be supponed by the wording of anicle 25. Moreover. the concems

expressed in respect of the approach focusing on the monetal)' loss sutrered by the ag

grieved pany aJso apply to tbis approach. lt is not c1ear under which circumstances a

breaching party' 5 1055 becomes significant. and therefore any determination of funda

mental breach would he arbitrary. In addition, the UNIDROIT tàctor is aimed al lim

iting the exercise of the right of avoidance. not at determining fundamental breach. In

other words. it Iimits the availability of the avoidance remedy in spite of the existence

of a fundamental breach. but it does not prevent a breach trom being fundamentaJ. It

therefore is inappropriate to use it as a factor in determining fundamental breach.

B. The Meaning of the Concept of Fundamental Breach in Light of the

Convention's Legislative History

Interpretation by way of legislative history seeks to resolve inherent ambiguities in a

provision by considering the drafter's motives and deliberations as evidenced in the

officially published preparatory works. To that end~ in this section we tirst look very

briefly at the history of the concept of fundamental breach as a principle of uniform

sales law, since the deliberations within the UN Commission on International Trade

Law (UNCITRAL) based on an analysis of the corresponding concept under the Con

vention Relating to a Uniform Law on the International Sale of Goods (ULIS)300, the

predecessor of the Convention (1.). Next we examine the Official Records of the Vi

enna Diplomatie Conference proceedings and the preliminary discussions within

UNCITRAL and its Working Group, reproduced in the UNCITRAL yearbooks (2.).

~ Sec comment d. on UNlDROIT an. 7.3.1 (staûng that "(s)ometimes an intentional breach may
show tbat a party cannot be trusted").

JOO The te~1 of UliS appears in The Hague 1. al 333-354. On coming into force in August 1972
the official teX! was œprinted in 834 U.N.T.S. 107 (1972), 3 1.L.M. as.. (1972). The English teX! is
aJso available al the Pace University daaabase, sec hnp:l/w\\'w.CÏ5g.law.paœ. edulcisgilextlulis.htmJ.
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1. Pre-Convention Period

The notion of making the panies ~ right ta terminate a eontract dependent on the se

riousness of the breach can be traced back to 1930. when the International fnstitute for

the Unification of Private Law in Rome (UNlDROIT) appointed a committee to pre

pare a uniform law on international saJes. 301 The early draft of 1939, however. did not

contain a single concept of breach of contraet applicable to any violation of any obli

gation by any party to the contract. Instead, breach of contraet was conceived of as

being a breach of a particular contraetuaJ obligation, such as the obligation to deliver

or ta take delivery..~o2 Moreover, the remedial system resembled that of traditional

English common law in that it gave the aggrieved pany the right to avoid the contraet

only in cases where the term violated could be classified as a condition. 303 The notion

of (fundamental) breach of contraet as an alJ..embraeing concept was tirst introduced

during the preparatory work for ULIS and was included in the Drafts of 1956 and

1963.30
0&

301 The Council of UNIDROIT resol\'cd on April 29. 130. to appoint a Committee. for the purpose
of prcparing a draft of an international uDÜonn la\\' of sale. The Committec met ela'cn limes. from
1930 to 193-1. and submittcd a preliminary draft. which was adopted iJ}' the COWlcil of UNIDROIT
and forwarded to the COWlcii of the League of Nations, The draft was then transmiucd to the Gov
emments for commenlS. On recei\'ing the remarks of the govemmenlS. the Conuninee prepared a
ne\\' revised draft. which was adopted ~' lhe Council of UNIDROIT in 1939, The French text of the
1934 Oraft (Projet d'une loi internationale sur la vente) is reprtnled in 9 Rabelsl 8...0 (1935). The
gO\'cmmenlS' comments on the 19J.J Draft are reprinled in 10 RabelsZ 651~5 (1936). The EngJish
and French leXIs of the re\'ised 1939 Draft are reprmled in UNIDROIT, Unification of La,,', al 101
159 (1948),

]0: Sec. t.g. anieles 53-55 (Remedies for non-eomplianœ "ith the dutY to deli\'er)~ anicle 66
(Sanctions in Ihc event of failure 10 lake delivcrv),

lu] Sec anicle 55(3) of the 1939 Draft: ~

An obligation of the seller is an essential cone/ilion of the conttaet "'ben: it appears
from the circumstances thal the buyer would 001 have coneluded lite cantraet with
out such undenaking. (emphasis addedl

304 ln 19S1 an inlernational conference convened bv the Governmenl of the Netherlands in The
Hague and ancnded by the representatives of 20 gO\'emments cxamined the 1939 draft and appoinled
a Special Commission wim the Wk to further elaborale ilS text 8)' 19S6 titis commission had pre
pared a new draft whicb inltOduœd al article 15 the principle of fundamenlal breach and defined il as
fol10,,"5:

"A breach of contraet 5hall be deemed fundamental wherever the part}' in breach
knew or ougbl have knowll. al Lhe lime the contraet "'as made. tbat the other pany
would DOt have coDtraeted bad he foreseen lhal such breach wouJd oa:ur,"

The 19S6 Draft was circulaled to go\'emmenlS and oIber inlerested inlernational bodies for com
ment. On the basis of tbese commenlS the commission completed a final draft in 1963 for submission
to an international conference. The text ofanicle IS, however. was unchanged,

The English and French text of the 1956 Draft is reprinled in UNIDROIT, Unification of Law, al
70-115 (1956).
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The ULIS text adopted at the 1964 Hague Conference was funher developed.

ULIS Article 10 provided the following definition ofa fundamental breach305
:

For the purposes of the present Law, a breach of contract shaH be
deemed to be fundamental wherever a pany in breach knew, or ought
to have known, al the lime of the conclusion of the contraer, that a rea·
sonable person in the same situation as the other party would not have
entered into the contraet if he had foreseen the breach and its etfects.

2. Prepantory Work for the ConvrntÎon

The review of the preparatory works of the Convention is structured as follows.

First, we look at the attempts within UNCITRAL. and al the Diplomatie Conference to

define Ihe concept of fundamentaJ breach (a.). Next, with regard to the approach fo

cusing on the existence ofan otrer to cure, we review the discussion of the reJationship

between the fundamental nature ofa breach and the seller's right ta cure (b.).

1. Definition of Fundamental Breach

(J) Deliberations within the llNeITRAL

Already al the Hague Conference, the concept of fundamental breaeh under ULIS

Article 10 had been constantly criticized on the grounds that il was too subjective, as il

relied on a test that required the breaching pany to anticipate whether or not the non

breaching pany would have entered into the contract had he foreseen the breach,306

For a brief sUI1U1Ulf)' of the early effons to unify the la\\' of international sales~ sec Bonell~ in: Bi·
ancalBonell~ Introduction 10 Ihe Con\'ention~ al 3·S~ Win5hip~ Scope of the Vienna Con"ention~ al ).
3/9: for a SUJ11J1W)' of the carl}' etTons to dcfinc fundamental breach, sec EOrsi~ 31 Am. J, Comp. L.
333~ al 336·339 (1979).

lOS The lext preseneed 10 the 1964 Hague Conference b)' the Te.~ Comminee conlains oRly minor
changes compared \Vith the definition offundamencal breach under the 1956/1963 draft. These wcre:
"From the poine of \iew of this statuee" - an inuoduetion~ instead of ..pan).... ~ "part}' in breach"': in
sttad of "contraC1ed" ~ Henlcred into the conuaa": iDS1ead of "breach of COOII';1(:"·. "breach of conlract
and ilS consequences", Finally, the place of the "other~,.. isl8ken b)' the "reasonabJe person"; Ibis
rcasonable persan must be in the same position as the other pany, Sec the ironie comment on the
ameodmenlS by Eorsi, 31 Am. J. Comp. L, 333. al 339 (1979). where the author states that the "num
ber of words was increased from 31 to 64; for those who beJieve in the possibility of a definition of
fundamental bracb Ibis was a quile usefuI change",

306 See. e.g.• observations of the Austrian pernment (The Hague Il, al lOS). Oulch government
(1bc Hague 0 9 al 138), V.K. gll\'ernmcnt (The Hague D, al 169); in the course of the debale: Loewe
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During the preparatory work for the Convention~ ULIS anicle 10 again became the

abject of much criticism. States and organizations objected to the ULIS definition on

the grounds that it was tao complex. and. again. because it included subjective stan..

dards that would be difficuJt to apply.307 As a result~ the UNCITRAL Working Group.

based on a Mexican proposal~ eliminated the subjective test as weil as the related

speculative element as to whether a "rea.fiollahlf! persan" would have "entered inta the

contraet if he had foreseen the breach and its eftècts".30K Instead~ the Working Group

proposed a single objective criterion~ namely whether the breach substantially impaired

(Austria). Yadin (Israel). Davis (U.K.)~ onJ)' Tune (France) and O'Keefc (Ireland) hcld lhe subjecli\'c
notion appropriale (Thc Hague 1. at 35-36).

To o\'ercomc the ex pasl facto reasoning ncccssary in thc ULIS aniclc 10 dcfinition. lhc British
and OUlch Govemments. al the Hague confcrence proposcd a nc", fonnula. in wh.ich objccU\'c criteria
wcre to be judgcd al the lime of the occurrence of the breach of contracl lThe Hague Il. at 27-1), Their
proposaI rcad:

A breach of contraet shall be deemed fundamental. whem:er the performance of the
contraCl is. by rcason of the breach. rendered radically diffcrcnt from that for wlUch
thc parties contraclcd.

Sec aJso Van der Velden. Law of International Sales. al 63 (stating that the defect in the definition
resulled from the reference 10 the reasonable man's mind al thc lime of the conclusion of the con
tract)~ for a similar staternenL see GravesonlCohniGraveson. The Uniform Laws of International Salcs
Act. at 55.

JO· After il became c\'ident lhat ULIS wouJd not be widely adopted. the United Nations Commis
sion on Inlernational Tradc Law (UNCITRAL), established in 1966 with the task 10 promote ··the
progressive hannonization and unification of Ihe law of international trade", decided at ils firsl ses
sion in 1968 to inquire iolo the intentions of all Membcr Slales of the United Nations. Based on the
commeRts of the 36 StUcs tbal replied UNCITRAL decided to sel up a Working Group 10 detennine
whelher ULIS could be modified 10 inereasc tbcir acceplabiliry or whelher completely new tcxts
should be drafted. The Working Group. composed of 14 States representing the diJTerenl regions and
legal traditions of the world. held nine sessions and produced ",'0 Draft Conventions. namely the
1976 Draft COR\'cntion on Sales, seuing fonh the oghts and obligations of the seller and buyer onder
the sales conU'ad. and the 1977 Draft Con\'enlion on Formation of the Sales Contract. At the second
stage. the full Commission reviewed the two Draft Con\'entions~ decided 10 con50lidale the te.xt5 into
one docwnenl - the 1978 Draft Convention on Conuaas for the International Sale of Goods - and
nxomrnended to the U.N. General Assembly that it con\'ene a diplomatie conferenœ 10 review the
Draft and finalize the Convention.

The General Assemblyadopled Ibis recommendation and convened a diplomatie colÛerenc:e in
March-April. 1980 al UNCITRAL'5 headquaner in Vienna. At the Conferenœ~ allended by 62
States. most of the work was done in IWO "Commiuccs". eac:h of \\'hieh includcd ail of thal States
which anended the Conference. The larger task was assigned 10 the Fim Committee. which prepared
Pans 1-111 (Anicles 1-88) of che Convention. The Second Committee prepared Pan IV, Final PfO\'i
sions (Articles 89-101). The Comminees couJd take action by majorily vOIe. whereas significanl ac
lion by the Conference Plenal)' required appfO\'aJ by a two-lhirds majority.

For the history of the drafting within UNCITRAL. sec Honnold. 27 Am.J.Comp.L. 223 (1979);
Famswonh. 181ntl Law. J7-19 (1914)~ Winship. Scope orthe Vienna Conventio~ al 1-1 to I-IS.

3œ Empbasis in the original. The Mexican proposai employs as a criterion "whether the b.each of
contraet substantial1)' allers the scope or contents of the righls of the other pany" (sec UNCITRAL
Yearbook VI (197S). a19S; Doc. History. al 220),
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the value of the performance required by the contraet. 309 This purely objective test

was further developed and led to the following definition of fundamental breach:

Article 9

A breach committed by one of the parties to the contract is fundamental
if it results in substantial detriment to the other party and the pany in
breach foresaw or had reason to foresee such a result .~1O

ln its comment on article 9. the govemment of the Philippines expressed dissatis

faction with the idea that the breaching party had to foresee the substantiaJ detri

ment. 311 ln case of litigation, the burden of proof would thus be on the non-breaching

pany. This was not being considered ta be a proper solution because it would be ex

tremely difficult for the non-breaching to prove that the pany in breach "foresaw or

had reason to foresee such a result".J12 The United States echoed this criticism, and

both the Philippines' and the United States' delegates to UNCITRAL suggested that

the final phrase ofarticle 9 should be reworded to read "unless the pany in breach did

not foresee and had no reason to foresee such a result".313 This SU8sestion was ap

proved by a majority of the members of UNCITRAL and the definition of urunda

mental breachn, as embodied under anicle 23 in the 1978 Draft Convention, thus

reads:

J09 The proposed l'e\ision of ULIS article 10 reads as follo\\'s (sec UNCITRAL Yearbook VI
(1975). al 95~ Doc. Histoll. al 220):

For lhe purpose of the present La\\'. a breaçh of eonlmet shall be regarded as funela
mental wherever sueh breach substantiaJly [to a significanl eX1entl impairs the value
of the contraet and the present law.

As ncgotiations over ft1ndamental breacb continued.. the lext adopIed by the Working Group read
as foUows (sec Repon orthe Working Group on its sixth session. UNCITRAL Yearbook VI (1975). al
53~ Doc. History. al 244):

A breac:h commilled ~. one of the parties to the contlXt shall be n:garded as fun
damenlal if il resuJas in substanlial detrimenl to the other pany and the pany in
breaçh had reason 10 roresee such a result.

JIU ULIS Article 10 was replaccd by Draft Anicle 9. Sec Working Group. Repon on ils Sevenlh
Sessio~ UNCITRAL Yearbook. VII (1976), al 90.

311 Sec UNCITRAL Yearbook VIII (1977). al 127.
li;: Sec UNCITRAL Yearbook VIII (1977), al 127; for funer review orthe diSQISSion sec Michida.

27 Am.J.Comp.L. 279.284-286 (1979).
lU See Mic:hida. 27 Am.J.Colllp.L. 279. 21S (1979).
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Article 23

A breach committed by one of the parties is fundamental if il results in
substantial detriment to the other pany unJess the pany in breach did
not foresee and had no reason to toresee such a result. ~ loi

Unlike ULIS article 10. the proposed text did not deal with issue of the relevant

time at which il was possible ta foresee the result and UNCITRAL did not consider il

necessary to specify at what moment the pany in breach should have foreseen or had
114:reason to foresee the consequences of the breach.· .

(2) First Commillee Delibera/iolls alld the Dec:isiol1!i hy Plellary ('ollferellce

(a) Amendments

At the Vienna Conference. the Federal Republic of GermanyJ16. Czechoslovakia317
,

Pakistan3
111, the United Kingdom319

• Egype20
, Turkey:\21 and India"~2 submitted

amendments to Draft article 23. What follows a summary of those proposed amend-

ments.

(i) ProposaJ of the former Czechoslovakia

The Czechoslovak delegation criticized Draft article 23 for two reasons. First.. they

argued that the substantial detriment element lacked precision. Secondly. they stated

that the foreseeability requirement introduced a subjective element.. which could create

difficulties, panicularly in relation to the buyer's right to require substitute delivery,

314 Sec 1978 Oraft Con\'ention~ Official Records, al 7: Secretariafs Commentai)' on thc 1978
Draft Con"cnhon. Official Records. 26~ Doc. Histol'Y. 31416.

31S Sec UNCITRAL Yearbook VlU (1977)" al 31; Doc. HistOI)'. al 324.
UNCITRAL did 110I acœpt a proposai tbal the a1lerion of fundamenlal breach shouJd be a "loss of

interest in the conuacf" on the pan of the innocent pany. This proposai was opposed on the ground
lhal il broughl in the question of moti\'e of contrad and this ",as too subjecti\'e an element. Sec
UNCITRAL Yearbook VIII (1977), a131: Doc. HiSlory. al 324.

316 U.N. DOC. A/CONF.971C.IIL.63~ refJ'inted in OfticiaJ Records, al 99~ Doc. Hislo~·. al 671.
JI7 V.N. DOC. A/CONf.971C.lIL.8J: reprintedinOOiciai Records, al 99: Doc. HiSiory, al 671.
JI8 V.N. DOC. A/CONF.97/C.lIL.99; reprinledin OfticiaJ Records. al 99~ Doc. History. al 671.
319 U.N. DOC. A/CONF.971C.lIL.l().1~ reprinted in OOiciaJ Records. al 99: Doc. HiSlory. al 671.
J:O V.N. DOC. A/CONF.97/C.lIL. 106: reprinledin OfIiciai Records. al 99; Doc. History. al 671.
J:I U.N. DOC. A/CONF.971C.IIL.121; rep,inted in Official R.ecords~ al 99; Doc. Mistory. al 671.
1:= U.N. DOC. A/CONf.971C.I/L.126; reprinled in Official Records, al 99; Doc. History, a1671.
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where it was important ta have objective criteria to define fundamental breach. Had

the existing definition of fundamental breach been accepted. they argued. the buyer

wouJd have to wait until he had suffered substantial detriment in order ta avail himself

of tms right. and that was contrary to the requirements of international trade. ~2.~ They

proposed that the existing teX! be replaced with the following:

A breach of contract is fundamental if the pany in breach knew or
ought 10 have known, in the light of the reasons for the conclusion of
the contraet. or any infonnation disclosed at any time before or at the
conclusion of the contraet, that the other party would not be interested
in perfonnance in case of such a breach,32.&

This proposai was criticized by the Mexican delegation as having been tao narrow

in specifying that the pany in breach ought ta have known ·~that the other pany wouId

not be interested in performance in case of such a breach",32S Similarly. the French

delegation viewed the requirement that the non-breaching pany must lose interest in

the contraet as a result of the breach as tao severely limiting ilS right to terminate the

contract.326 The Danish delegation objected to the proposai on the ground that the

proposed criteria were very difficult to apply in praetice.321 Later, the proposai of the

former Czechoslovakia was rejected by the First Committee.321

(ii) Proposai of Egypt

The Egyptian delegation criticized Draft anicle 23 as being tao subjective in nature,

since the cireumstances of the pany in breach were taken as a basis for appreciating

when this pany claimed that it had not foreseen and had no reason to foresee that sub

stantial detriment to the other party would result. 329 The Egyptian amendment to Draft

323 See comments ~. lhe representalÏ\'e of the former CzechoslO\'wa (Kopac. ': ~). Official Rec
ords. aI295-296~ Doc. MiSlO!)'. al 516-517.

J::4 U.N. DOC. A1CONF.971C.lIL.81~ rep,.inled in Official Retords. a199~ Doc. HiSlOI)', al 671.
}~ Sec commcnts ~. the reprcscnlati\'c of Mexico (Manlilla-MoHna... 12). Official Records. al

296: Doc. Hislory. al 517.
3:6 See commenls by the representatÎ\'e of France (Ghestin. ~ 32). Official Records. al 298~ Doc.

Histon·. al S19.
J:~. Sec comments by the represenlatÎve of Denmark (Tronning. , 22). Official Records. al 297~

Doc. HiROl)" al S18.
J:B Sec Official Rcc:ords. al 298~ Doc. History. al S19.
3~ Sec commcnts~' lhe representativc of Egypt (Shaflk. ~ 3), OIIicial Records. al 29S~ Doc. His

lOr}·. al S1.5.
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anicle 23 sought to introduce a more objective principle by indicating that the party in

breach ought to provide proof that it had not foreseen such a resuh and that a reason

able person of the same kind in the same circumstances would not have tbreseen it. ft

read as follows:

A breach committed by one of the panies is fundamental if it results in
substantial detriment to the other pany unless the pany in breach
pro\.'es lhat he did 1101 jore.fee slI"h a re.ftlll, alld ,hal a rea.'iollah/e per
son vf Ih~ ~nlf! killd ill the same cirCllmslallces wOllld 1101 ha"e fore
seell iI. 330 [emphasis in the original]

The introduction of the criterian of what a reasonable person of the same kind in

the same circumstances could have foreseen in determining fundamental breach was

welcomed by many delegations. Although there was consensus among the delegations

that the burden of praof should layon the party in breach, they did not, however, wish

ta include language in the definition, which wouId raise questions ofcivil procedure. 33
1

As a result, the Egyptian delegation deleted the reference to proof (Uproves that he")

trom their amendment and suggested amending the corresponding pan of his text. 332

The revised amendment was adopted. 333

(iii) ProposaJ of Pakistan

ln the view of the Pakistani delegation, the expression "substantial detriment" was

insufficiently precise. 33
.& [t proposed replacing the words ··if il results in substantial det

riment to the other party" by the words "if it results in such detriment to the other

pany as would basically change the terms of the transaction".33' Opinions as to this

JJO U.N. DOC. AJCONF.97/C.IIL.I06~ repl'inteti in Official Records. al 99; Doc. Histol)', al 671.
JJI Sec. e.g., commenlS~' the representau\'e of Austria (Reishofer. ~ 6); Nom'a)' (Rognlien, ~ 9)~

Mexico (Manlilla-Molina. -: 12); Greeœ (Krîspis, ': 13); Denmark (TrOnning, ': 21); Szasz (HungaJ)'.

': 34). Official Records, al 296·298~ Doc. History. al SI7-519.
JJ:: Sec the reply oflhe represenlalive of Egypl (ShafJk. ':~ 011-42). Official Records. al 298~ Doc,

Histor)'. al 519, to the œnunenls by the various delegations.
Hl Sec Official Records. al 299~ Doc. History. al 520.
334 Sec comments by the repmcnlauve of Pakistan (lnaamullaa ~ 45). Official Records, al 299~

Doc. ffiSlory. al ~20.
us Sec V.N. DOC. A1CONF.971C.lIL.99~ reprinted in Oftic:ial Records~ al 99~ Doc. Histol)', al

671.
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proposai were divided. but a majority of the delegations supponed ir~~6. and an ad hoc

working group was established to redraft Draft anicle 23 on the basis of the Pakistani

proposai. 337

(iv) Proposai of the Federal Republic ofGermany

The delegation of the Federal Republic of Germany took the view that il was im

possible to determine whether a breach was fundamental without referring to the lerms

of the contrae!.338 Accordingly, it suggested phrasing Draft anicle 23 as follows:

A breach committed by one of the panies is fundamental if: havillg re..
gard 10 ail expre.'i.'t and imp/ied lerm.fi of the cOll/ract. the breach results
in substantiaJ detriment to the other pany unJess the pany in breach did
not foresee and had no reasan to foresee such result. J39

[emphasis in the original]

This proposai was critieized by the delegations of the United Kingdom. AustraJia.

the former USSR, and Sweden for having been too narrow, because it would have

limited the eourts' authority to consider the express and implied terms of the contraet,

without also aJlowing them to take inta account other relevant circumstances. 340 The

German representative responded that the expectations of the panies as found in the

contraet provided an objective test for measuring substantial detriment and that this

336 The delegalions of Romania (Popescu. .' -16). the fonner Czethoslm'akia (l'opac. -: 46), India
(Kuclùbhotla. ~ 46) and Eg)"»l (Shafik... 46) supponed Ibis amendmenl on the ground lbat il made
the pro\'ision clcarer and an)" more precise: Cmna (Wang. ~ 53). Spain (Oli\'encia Ruiz. ~ SOl and
Kenya (Waititu, -: 59) also supponed the Pakistan proposal~ §Ce Official RetOrds.. al 299-300: Doc,
HiSiory. al 520-521.

The delegations of Sweden (Hjemer. ~ "7). Greeœ (Krispis. ~ 49). lite fonner USSR (Lebede\'. ,
51), Hungary (Szasz. , Sol). Norway (Rognlien.. ~ 58) and the Uniled States (Famswonh. " 55) criti
cized this amendment sinc:e lbey did nol coosidcr WI il made lhe idea of subslantial detrimenl more
predse: see OOiciaJ Reœrds. al 299-300: Doc. History. al 520-521.

JJ': The ad hoc working group consisted of the representatives of Argentina Czechoslovakia. the
Federal Republic of German)'.. Ghana. HuogalY. Norway. Pakistan. Romania and Spa.in~ sec Official
Records, al 300. ~ 65-66: Doc. HiSlory. al 521.

H' Sec comments b)' the representalÏ,'e of the Federal Republic of Germany (Klingspom. 'i 68),
Official Real" al 300: Doc. History. al 521 .

JJ9 U.N. DOC. A/CONf.97/C.IIL.63; reprinled in OOicial Reœrds. al 99; Doc. HiSlOI')'. al 671.
340 Sec commcnts by the representativcs of lhe United Kinsdom (Feltham. ~ 70). Australia

(Bennett. ~ 74), the former USSR (Lebedev. ~ 75) and S,,'Cden (Hjemcr. ~ 77). Official Records. al
300-301; Doc. MiRO')'. al 521-522.
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amendment would not bar an examination of the circumstances of the case.3
.a1 Other

delegations supported the amendment as a good basis for determining fundamentaJ

breach342
• and the First Comminee decided to refer it to the ad hoc: working group set

up to consider the Pakistani proposal ..~·13

(v) Proposai of the United Kingdom

The amendment put fonh by the delegation of the United Kingdom comprised two

proposais. The first coneemed the point in time al which foreseeability should he

measured. The deJegation was of the opinion that the article itself should be more spe

cifie and suggested that the moment when the contraet was eoncluded was the reJevant

point, sinee it was at that point when the scope of the contraet was detlned by the par

ties. 3oU The second proposaJ dealt with the definition of substantial detriment. The

British deJegation expressed its concem that a pany adversely affected byan unfavor

able shift in market priees eould too easily escape trom a detrimental situation by sim

ply seeking all possible grounds ta aJlege breach by the other pany, in arder to avoid

the contraet.3"~ To aven the e~reme measure of avoidanee in such cases, they sug

gested specifying that ha breach does not result in substantial detriment ta the other

pany if damages wouId be an adequate remedy for him".346 Their proposai read as

follows:

A breach eommitted by one of the panies is fundamental if it results in
substantial detriment to the other party unless al lhe lime whe" lhe
cOlltracl wa\" COllcllldeJ the pany in breaeh did not foresee and had no
reason to foresee such result. A breach Joes "0' resull i" slIbslanlial
detrimenl 10 lhe olher party ifdamages wOllla he ail adequale remedy
for him.3

'" [emphasis in the original]

341 Sec comments 1))- the German represenlaù,-c (Herber, ~ 78): Officiai Records~ al 301: Doc.
Histon' 522.

J4~~Sec comments b}' the dclegations of Finland (Se\'on~ ': 71), Bclgium (Dabin~ ~ 69). Argenlina
(Boggiano. ~ 72). Rcpublic ofKorea (Kim. " 73) and friand (Plunken. ~ 76). Official Reœrds. al 299
300: Doc. HiSlon', al 521-522.

343 Sec Officia. Records. al 301 (~ 79-80): Doc. History, al 522.
J.... Sec Official Records. al 302 (~ 1): Doc. Hisaory. al 523.
345 Sec Official Rcœrds. al 302 ('f 4): Doc. Hisaory.. al 523.
J46ld.
)4':' U.N. DOC. A/CONF.971C. 1IL.I04; l"epl"inled in Official Records, al 99; Doc. History. al 671.
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80th proposais were opposed by severa) deJegations. The delegations of Norway,

Finland, and Hungary voiced their opposition to the first proposaI. They took the view

that information provided after the conclusion of a contract could modifY the situation

with regard to bath substantial detriment and foreseeability. For that reason, the

wording of Draft anicle 23 should be flexible. 3-11' With regard to the second proposaI.

the Bulgarian delegation emphasized that the non-breaching pany, as a matter of prin

ciple, should have the right ta decide whether to sue for damages or to avoid the con

tract, as a consequence of substantiai detriment3
-19. The delegations of Ghana and Ire

land pointed out that the very use of the notion of adequacy of damages was likely to

lead to the remedy of avoidance being available in too narrow a range of circum

stances.HO ft might not only be unfair to oblige the non-breaching pany to accept

damages, but there was also the question of what adequate damages were. 351 The

United Kingdom withdrew their proposais in the light ofthose comments.H2

(vi) ProposaIs of Turkey and (ndia

The Turkish deJegation suggested insening the words "A breach" after the words

"ofthe contract".3B Due to the purely formai character orthe proposai the Committee

decided to transmit it without comment ta the Drafting Committee. 3S
"

The delegation of India suggested insening the words ··as a reasonable persan" after

the words uhad no reason" in the third Hne ofarticle 23.3
" Since lhis idea was already

incorporated in the Egyptian proposai, the Committee decided not funher to discuss

tbis amendment. 356

J48 Sec conunenls b)'lhe delegations of NorU'ay (Rognlien. ~ 2). Finland (Se\'on. e; 2) and Hungar)'
<Szasz, 'i 2). Official Records. al 302~ Doc. HiSIOf)·. al 523.

~9 Sec the commcnls of the BuJgarian representali\'e (SwC\', ~ 6), OOicial Records. al 302~ Doç.
History. al 523.

JSû See the commenls ~. lhe deJegalions of Ghana (Dale-Bah. ~ 8) and lreland (Plunken, 4[ 9), Of·
ficial Reœrds. al 302-303: Doc. History. al 523·52-1.

351 Sec the conunenls orthe Irish representatÎve CPlwell, ~ 9). Official Records, al 302-J03~ Dœ.
History, al 523-524.

35:: See Official Reœrds. al 302. 303 (~ 3. Il)~ Doc. HiSlOI)'. al 523. 524.
J5l U.N. DOC. A/CONF.97/C.11L.111 ~ rep"nted in OOiciai Records. al 99~ Doc. History. al 671.
JS4 Sec OfticiaJ Records. al 303 <, 12. 13); Doc. Histol)'. al 524.
JSS V.N. DOC. A/CONf.97/C.IIL.l26; refJ'inted in Official Records. at 99; Doc. Hi5lory. a1671.
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(b) ProposaI ofthe ad hoc ",'orking (1rollp

Having taken into aceount the amendments of the delegations of Pakistan and the

Federal Republic ofGennany~ the ad hoc' working group, Hungary dissenting. submit·

ted the following text:

A breach of contraet committed by one of the panies is fundamental if
il reslIlls j" slIch detrimelll 10 the olher party as will .fllh.'tla"'iaJ~v im
pair hls expec:laliolls 1I1lder the cOll/ract. unJess the party in breach did
not foresee and had no reason to foresee such a result. 3S7

[emphasis in the original]

The text of the ad hoc: working group was hody debated. Many delegations were

of the opinion that the text was no clearer than the existing formula ··substantial detri

ment to the other party". 3S11 Moreover, sorne of them criticized the new teX! as being

more subjective than the previous one.3S
') The majority of delegations, however, took

the exact opposite view. They argued that the reference to the expectations of the

non-breaching pany under the contraet was an additional element of objectivity and,

thus, sorne of the previous definition's vagueness was eliminated,360 The proposai of

the aJ hoc working group was finally adopted by 22 votes in favor and 18 against. and,

together with the amendment by Egypt, was referred to the Drafting Committee.J61

In the Drafting Committee, the wording Hsubstantially impair his expectations" un

der the contraet proved unacceptable ta the representatives of the civil law coun..

356 See Official Records. al 303 (': 15. (6)~ Doc, Histo~·. al 524.
l5~ V.N. DOC, A/CONf.97/C.1IL.l76: reprinled in Official Records. al 99: Doc. Hislory. at 671.
358 Set conunents b)' the delegations of Iraq (SaRli. ~ 22). France (Ghestin. fi 21). the former

USSR (Lebede\'. 4f 26), China (Li Chih-min, 'i 29). Offiaal Records. 81329-330; Doc. HiSlOI)', al 550
551.

l59 Sec commenls of the representatives of France (Ghestin. ~ 21). the former USSR <Lebcdev. 'rf
26), China (Li Chih-min. ~ 29). OIIieial Records. at 329-330: Doc, History. al S50-S~1.

360 See conunents by the delegalions of Bulgaria (Stalev. f[ 16): Austria (Reishofer, ~ 17); Federal
Republic of German)' (~hJec:hUiem. ~ 2J)~ ltaly (Bonell. ~ 24)~ Norway (Rognlien, ~ 23)~ Spain (Oli
vencia Ruiz. ~ JI): the formcrCzechoslO\'akia (Kopac. ~ 32-34); Ghana <Sam., 3S)~ Argentina (Bo8
giano. -: 36); freland (plunken. ~ 37). Official Records, al 329-330: Doc, HiSiory. al SSO-S51 .

The delegations orthe United Kingdom (Feltham. , 15); German Democratie Republic (Wagner. 'li
20) sougbl 10 replace the words ..substantiaJly impair bis expedatioos" by "subs1antia1l}' disappoinl
bis cxpcaations"; sec Official aeco... al 329·330; Doc. Hïslory, al ~so-S~1.

361 Sec Official Records. al 329-330 (' 39); Doc:. History. al SSO-SS 1
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tries. 362 Their representatives had sU8gested, that. rather than referring to expectations

under the contract, the anide should speak of the interests of one of the panies,

However. that proposai was oot acceptable to the represeotatives of the common law

countries,363 The Drafting Committee finally arrived at the present definition of fun

damental breacll. \\'hich represented a compromise acceptable to every one.,\b-* This

definition was adopted at Plenary Conference by 42 votes to 2. with two absten

tions. 365

b. ReiatioDship to the Seller's Righi to Cure

(1) Deliheratiolls wi,hi" the lINC'ITRAI4

During the preparatory work for the Convention severaJ proposals to clarify the re

lationship between the seller' s right to cure and the buyer' s right to avoid a contraet

were made,366 The central issue in discussing these proposais was whether the buyer

may preclude the seller from curing any faiJure to perfonn bis obligations where cure

can be effected withoul causing the buyer unreasonable inconvenience or unreasonable

expense, This issue was discussed in the context of a defect in the 8000s whic~ in the

absence of repair, was 50 serious as to constÎtute a fundamental breach, but where the

deJay in remedying that defect would neither contribute a fundamental breach, nor even

cause the buyer unreasonable inconvenience or expense.367

J6:! Sec commenls b~' the Executi\'e Secretar)" of the Convention (Vis. t: 13) cxplaining Ihc lext fi-
nally adopled by the Drafting Comminee. Official Records. al·I2S~ Doc. Hislor)'. 31646.

363 Id.
1"-* Id.
lM sec Officia! Records. al 206~ Doc. Hislory. at 7-l1.
The Swedish delegate (Hjcmer. ~ 13) \'oted againsl il on the grounds mal the ne\\' formulation

"could lend itselC 10 sever'" difJ'crent interpretations and lead 10 confusion". and for the Spanish dele
gale (Garrigues. , 15). --the idea embodicd iD article 23 that a breach \\'ouJd be taken iolo accounl ooly
if il "'Cre "lIndamental' was Iotally unaa:eptable. The Canadïan delegale (Ziegcl. ~ 12) explained his
abstention lhal lhe ncw definilion of fundamcntal breaçh imposed an unduly hea~' onus 00 the al
grieved~. sioec il would be difficull for hi~ particularly in the case of delivcl}' ofdefectivc goods.
10 establish fundamcntal bn:acb. Sec Official Records, aI206~ Doç. History. al , .. 1.

366 The seller's right 10 cure appeared in ULIS as anicle .J4 (1). which rad:
The seller shaJl main. even aftcr the date fixed for the dcli\'cry of the goods. the
right 10 deliver any missing pan or quantity of the goods or 10 deli\'cr other goods
\\'hicb are in c:onformity \l'ilb the coolrae:t or to remedy any defect in the goods
handed over. plO\ided lhat the exercise of lhis rigbt does noI cause lhe buyer either
unrcasonable inconvenience or unte350nable expense.

367 See UNCITRAL Yeamook VIn (1977), al 4S <-:r 273)~ Doc. History. at 338.
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None of these proposaJs, however, was adopted, The tirst unsuccessful attempt

was made at the Sixth Session of the Working Group. The Working Group rejected

the proposai to add to proposed article [43 bis] [= article 25 of the Official Text] the

words Hon account of delay" following the words Hunless the buyer... 36H The effect

would have been that the buyer couId have avoided the contraet and thereby eut off the

seller' s right only if delivery was late. 36Q

The second unsuccessfuJ atternpt ta eurtail the buyer's right of avoidance was made

within UNCITRAL, ln the discussion of the various proposalsJ70 ta amend article [43

bis], then renumbered as anicle 29 [= anicle 48 of the Official Text]" sorne delegates

took the view that the seller's right to cure should take precedence over the buyer's

right to avoid. Such a rule would promote the upholding of contracts and prevent the

unnecessary expense to the seller of avoidance where the defect couId be quickly

cured, The buyer would be protected by the faet that the seller's "ght would only op

erate where cure could he etfected without such delay as would constitute a funda

mental breach and only where the cure did not cause the buyer unreasonable incon

venience or expense,371

368 The amendcd te~1 of ULIS anicle -l4( 1) adopted by Working Group as Anicle (43 bis) (1)
Slated (see UNCITRAL Yearbook VI (1973). al 70, Doc, HiSlo~'. at (48):

The seller ma)'. e\'en after the date for delivcl)', cure an~' failurc to perform bis obli
gations. if he can do 50 without such dela~' as will amount to a fundamenlal breach
of contraet and withoUI causing the bu}'cr unreasonabJe incon\'enienœ or unreason
able expensc, unless lbe bU}'er bas declarcd the contraa avoided in accordanœ "llh
anicJe 44 [= anicle 49 of thc Official Te~1J or the priee reduced in accordanœ with
anicle 45 (= article 50 of the Official Texll[or bas notified the seller that he will
himselfcure the Jack ofconformityl.

369 See UNCITRAL Yearbook VI (1975), al S6~ Doc. Hi510I)'. at 247,
370 These proposais wcre as follows (see UNCITRAL Yearbook VIII (1977). al 44 (~ 271. 272):

Doc. History, al 337,:
(i) That the Yiords "unless the buyer has declared the conU3Ct a\'oidcd in ac

cordance with anicle JO [= article 49 of lhe Official TexI) or bas declan:d
the priee ta be reduced in accordanœ with anicle 311= article SO of Ihe Of·
ficial Textr be deteled.

(ii) Thal the \\'ords "or bas declared the priee 10 he n:duced in actordance "lib
article 31" be deleled. In addiùon. article 31 shouJd be amended. 10 make il
clear that the seller's right la cure ms railure ta perfonn takes precedence
m'er the bU}'er's righl ta ba\'e the priee reduced.

(iii) Thal the follo\\108 sentence he added to paragraph (1): "'The seller is. how..
a'er, obliged 10 compensate the buyer for any e..nse caused by lhe seller
in exercising bis righl to cure the failure 10 penonn.

371 Sec UNCITRAL Yearbook VIII (1977). al « <, 271. 272)~ Doc. HiSiory. al 337.
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.~nother view was that if the defect could be cured easily there would be no funda

mental hreach of the contract, since the notion of fundamental breach must he consid

ered bath in the light of the defect itself as weil as the possibility to cure,n:! ft was

pointed out that this result, however, would not be evident in many common law juris

dictions if the words Hunless the buyer has declared the contraet avoided in accordance

with anicle 30 [= anicle 49 of the Official Text]" were retained in article 29( 1).;l7J

There was considerable opposition within UNCITRAL, however. to the idea that

the buyer's right to declare the contraet avoided could be affected by an otfer to cure

the defect. Any possibility to cure was viewed as a privilege, which should depend

upon the consent of the buyer, who always has the right to declare the contraet

avoided. UNCITRAL, after considerable deliberations, adopted in prineiple the fol ...

lowing proposai:

Article 29( 1)

The seller may, at his own expense, cure, even after the date for deliv
ery, any failure to perform bis obligations, if he can do 50 without such
delay as will amount to a fundamental breach of contraet and without
eausing the buyer unreasonable inconvenience including any uncenainty
in reimbursement by the seller of expenses advanced by the buyer. un
less the buyer has declared the contraet avoided in accordance with ar...
ticle 30. 374

372 Sec UNCITRAL Yearbook VIII (1977). al oU (~271. 272): Doc. HiSIOI)', al 337.

373 See UNCITRAL Yearbook VUI (1977). at.u (4; 271. 272): Doc. History. al 337.

374 See UNCITRAL Yearbook VIII (1977). al "4 (li: 271. 272): Doc. Histo~·. al 337.
ln the light of its deliberalions the UNCITRAL considered the follo\\;n8 proposais:
(i) Thal article 29( 1) rad as follows:

The seller ma~'. al bis o\\'n expense. cure. even after the dale of deli\·e~'. an~' faHure
10 perform bis obligations. ü he cao do 50 \\ithin a reasonable lime and without
causing the buyer unreasonable incon\'eniencc. unless the bu}'cr has declared the
contraet 3voided in accordance \\ith anicle 30."

(ii)TbaI anicle 29(1) rad as (01l0w5:

The seller ma~', at his own expense. cure. C\'en after the dale of dcli\"ccy. an~' (ailure
to perfonn bis obligations. if he cao do 50 \\itbout SUth deta)' as will amount to fun
damental bl'CKh of conuaet and without causing the ~'er wueasooable incon,·en
ience, including any unœnainty in reimbursement by the seller of expenses ad
\-m:ed by tbc buyer, unless the buyer bas dcclan:d the contrael avoicled in aa:or
dance witb anicle 30."
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In light of the foregoing discussion. UNCITRAL reconsidered the definition of fun

damentaJ breach contained in article 9 [= anicle 25 of the Official Text] and the V.S .

delegation proposed that anicle 9 read as follows (new language in italics):

A breach committed by one of the panies ta the contract is fundamen
tal. if: 1I1lder aJ/ the circlIm.\'lallce.'t, illcllldi1lK a rea.'tollahle offer 10

"Ire. it results in substantiaJ detriment to the other pany and the party
in breach foresaw or had reason to foresee such a result.ns
[emphasis in the original]

ln support of this proposai, the V.S. delegation argued that the proposed addition

ta anicle 9 would proteet against a technical avoidance of the contraet when there had

been an offer ta cure under anicle 29.376 However, others took the view that this

change was unnecessary because the conditions goveming an offer by the seller ta cure

were govemed by article 29 and, if there was no otfer to cure, the situation was gov

emed by article 9. 377 Accordingly, the proposai was found to be superfluous,37K The

UNCITRAL did not retain the proposai and finaJly arrived at the following teX!, then

renumbered as 1978 Draft anicle 44( 1):

Unless the buyer has declared the contraet avoided in accordance with
[Draft] anide 45, the seller may, even after the date for delivery, rem
edy at ms own expense any failure to perform his oblisations. if he can
do 50 without such delay as will amount to a fundamental breach of
contract and without causins the buyer unreasonable inconvenience or
uncenainty of reimbursement by the seller of expenses advanced by the
buyer. The buyer retains any right to claim damages as provided for in
tms Convention.379

(1) First Commillee DeliberQlioll.~ alrd the Deci.fions by Plellary Conferellce

(a) Amendments

The controversy over the relationship between the buyer's right to avoid and the

seller's right ta cure continued al the Vienna Diplomatie Conference, where amend-

p~ UNCITRAL Yearbook VIII (1977), al 31 ~ 93); Doc. History, al 32-1.
3:6 UNCITRAL Yearbook VIII (1977), al 31 (~94); Doc, HistOl)', al 32-1.
J.... UNCITRAL Yearbook VIII (1977), al 31 (~94); Doc. Hïstory, al 32-1.
r~tI For fulJer mie\\" orthe discussion. sec Michi_ 27 Am, J. Comp. L. 279,286-288.
379 UNCITRAL Yearbook VUI (1977), al31 (' 94); Doc. Hi51ory, al 32-1.
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ments were submitted to Draft aMide 44( 1) by the Federal Republic of Germany3lU.

Singapore311
, Bulgaria3112

, JapanJ83 and the United States of America..~u These

amendments were to the following effect:

(i) Proposais of the Federal Republic ofGennany. Bulgaria and Japan

ln the view of the delegations of Bulgaria. the Federal Republic ofGennany and Ja

pan.. the existing text of Draft anitle 44 (1) did not aehieve a proper balance between

the seller's interests and those of the buyer. They criticized that Draft article 44( 1)

would permit the buyer to immediately declare the contraet avoided in the event of

non-eonfonnity amounting to fundamentaJ breaeh ofcontraet. without giving the seller

an opponunity to remedy his failure to perform. 3l1S Explaining its position, the German

delegation gave the example ofa machine, which had been delivered but did not work.

If the seller was prepared to remedy the fault within a reasonable time, the German

delegate argued that the seller's right to remedy his failure to perfonn should prevail

over the buyer's rights to avoid the contraet. JII6 The delegations of Bulgaria317
, the

Federal Republic of Germany381 and Japan319 then.. in separate proposais.. proposed

deleting the words "[u]nless the buyer has declared the contract avoided in aceordanee

with Draft anicle 45" .390

JIIII V.N. DOC. A/CONF.971C. Ill. I-lO: reprinlecl in Official Records. al 114: Doc. Histol')'. al 686.
J8t U.N. DOC. AJCONf.971C.IIL.I-l8: reprinlecl in Official Records. al 114: Doc. History. 81686.
311: V.N. DOC. A/CONF.971C. Ill. 160: reprinled in Official Retords. al 114: Doc. Histol')'.31686.
1111 V.N. DOC. A/CONF.971C. Ill. 164: reprinled in Official Records. al 114: Doc. Histol)·. al 686.
314 V.N. DOC. AlCONF.971C.IIL.20J: reprinled in Official Records. al 114: Doc. Histol)·. al 686.
Sec also Pre-Conference Proposais. Official Records. al 78-79: Doc. History. al 399400. made by

the International Chamber of Commerce (proposing a rewording of Draft Article ....( J). which would
have made il clear thal there was no fundamenlaJ breach of conuaa ü the defect. although serious in
ilSeU: couId be easily cun:d): the Federal Republic of Ciennany (suggcsting thal the words "unlcss the
buyer bas dcclared the contraet 3voided in acœrdanœ with [Draftl article oiS" be deleled from para
graph (1» and Ponugal (reœmmcnding the dcletion of the second senlence of paragraph (1) sinœ il
aJrcady follows from (Oraft) anicle ..1).

JIS Sec commenu of lhe reprcsentatives of Gennany (Klingspom. ~ 38); Bulgaria (Stalev. 4:f 37)
and Japan (Hosoka~ ~6); Doc. Histol')·. al 562-S63.OfIicial Records. al J41-3~2.

316 See commenls of lhe representalÏve of Ciermany (Klingspom. ~ 38); Official Records. al 341;
Doc. HiSIOI')', al ~2.

3'~ U.N. DOC. A/CONF.971C.lIL.l60; reprinted in Official Records. al 114; Doc. History. al 686.
JO V.N. DOC. AlCONf.971C.IIL.140; reprinled in Official Records, al II"; Doc. History. al 686.
319 V.N. DOC. A/CONF.971C. Ill. 164; reprinled in Official Records, al Il'': Doc. History, al 686.
390 For the lext of the Draft article45 (= artitle 49 of the Official Te.~I, sec Official Records. al ~I:

Doc. History, a,431.
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These proposais were opposed by several delegations. Most of them objected that

they wouId unjustly deprive the buyer of the right to declare the contract avoided.·~91

The Swedish delegation criticized the proposaJ for ilS ambiguity. In ilS opinion. it was

not sufficient ta delete the first phrase of Draft article 44( 1) in arder to clant}' that the

seller's right to remedy prevail over the buye(s right of avoidance. To achieve that

end. il would be funher necessary to precisely define what constituted a fundamental

breach. 392

The Canadian delegation then suggested setting up an ad hoc: working group.

However, at the request of the German delegation, the Commission tirst took an in

dicative vote on the principle behind the identical proposais, namely, whether in Draft

anicle 44 the seller's right to cure should prevail over the buyer's right ofavoidance on

the understanding that the vote would not affect the proposais themselves. 393 The

principle behind the proposais was supponed by 14 delegations and opposed by 18.3
9-1

(ii) Proposai of the United States of America

The U,S. delegation emphasized the close link between Draft article 42395
, under

which the buyer could require the seller to either remedy a lack of conformity or de

liver substitute goods, and Draft anicle 44 under which the seller could remedy failure

to perform or deliver substitute goods, ft took the view that if the buyer, invoking bis

rights under Draft anicle 42, demanded substitute goods, and the seller. based on Draft

anicle 44. offered ta remedyt il would be reasonable to allow the seller to do so, and

that was the purpose of their amendment. 396 The V.S. delegation proposed revising

the first sentence of paragraph (1 ) of Draft article 44 as follows (new language in ital

ics):

391 See the comments of the delegalions of Iraq (Sami. ': 42). India (KuchibhOlla... ~I)~ Argen
tinia (Boggiano. «. 55)~ Chile (E)'Zaguine. ': 56); Australia (Bennett. ., 43), Uniled Kingdom (Feltham.
': -loi): Official Records. aI3·U·3.a3~ Doc. Histor)', al 562-564.

J~ See Official Records. al 3"1-343 (~ 48): Doc. HiSlOI)', al 562-564.
39) Sec the commenls of the delegalion of Canada (Ziegel. '; 52) and the Federal Rcpublic of Ger

many (Klingspom. ~ 58), Official Records, aI342-343~ Doc. Hi5l01)'. al ~63-S64.
J!N See Official Records. al 343; Doc. Hi5lol)', al 564.
J9S For the le.xt of the Draft article 42 (=article 46 orthe Official Te.~I, see Official Records. al 38;

Doc. History, al 428.
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Unless the buyer has declared the contraet avoided in accordanee with
[Draft] anicle 45 alld regard/es... ofQ/~\' right ofthe hl/J'er lI11der [Draft]
article 42, the seller May, even after the date for delivery. remedy al his
own expense aoy failure to perfonn ms obligations. if he can do 50

without such delay as will amount ta a fundamental breach of contraet
and without causing the buyer unreasonable inconvenience or uneer
tainty of reimbursement by the seller of expenses advanced by the
buyer. 397 [emphasis in the originaJ1

AIterllative/y, the tirst sentence of paragraph (1 ) May commence as follows:

Unless the buyer has declared the contract avoided in accordanee with
[Draft] article 45, the seller May, even after the date of delivery and r~

gardless ofa"y righ/ of the hllyer IIllder [Draft] article -11. remedy at
his own expense... 391 [emphasis in the original]

The U. S. proposai was rejected without further discussion by 10 votes in favor and

10 against. 399

(iii) Proposai of Singapore

The delegation of Singapore proposed that the words Hwithout sueh delay as will

amount to a fundamental breach of contraet" in the tirst sentence of paragraph (1) he

replaced by the words Hwithout unreasonable delay" ..wo It explained that its proposai

WBS intended to make it easier to understand the principle espoused in Draft aniele

44( 1). Aecording to the existing text, a seller who committed a breaeh of contraet

could not remedy until the consequences of the delay in performance had been as..

sessed.401 As the paragraph did not make elear how ta assess delay or how to deter

mine whether that delay represented a fundamental breach of contraet, it would be

simpler to allow the seller ta remedy, provided he could do 50 without unreasonable

delay.-W2

396 Ste comrnenls of the U.S. delegalion (Fams\\'ona ': 32); Official Records. al 352~ Doc. His
Ion'. al 573.

P39~ U.N. DOC. AlCONF.97/C.lIL.203~ reprimecJ in Official Records. al Il''~ Doc. HiSlof)" al 686.
1911 U.N. DOC. A1CONF.97/C.lIL.203~ reprinted in Official Records. al 114; Doc. HiSlOI)', al 686.
399 Sec Official Reœrds. al 352 (~ 3-1); Doc. HiSiory. al 573.
.«Xl U.N. DOC. A/CONF.971C.I/L.loIS; reprmledinOfliciai Records. al 1101; Doc, Histol)·. al 686.
-401 Sec the commenls~' the deleption ofSingapore (Khoo. ~ 82). OfIiciai Records. al3oU; Doc.

Histon'. al 565.
.mP/J.
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(h) Joint Proposai of Ihe Memher ofthe ad hoc ""orking Group

The Working Group, consisting of the representatives of Bulgaria. Canada. the

German Democratie Republic, the Federal Republic of Germany, the Netherlands,

Norway, and the United States of America submitted the following joint proposaI:

(i) AJternative 1:

Revise paragraph (1) of Draft anicle 44 10 read as follows:

The sel/er may remeciy al his OWII expellse the fai/llre 10 per.form his
ohligatiolls Oll/y if Ihis i.ç cOllsistent wilh Ihe rea.~()nahle illieres/of ofthe
hll)'er, does Ilot cause him u"rea.~o"ahle illCOllvelliellce alld the result
ing delay does 1101 amOllll1 /0 Q fillkiamelltal hreach of contract. The
buyer retains any right to claim damages as provided for in this Con...
vention.403 [emphasis in the original]

At the end of Draft article 45( 1)(a) (= anicle 49( 1)(a) of the Official
Text]~ add the following words:

.. ,and the seller does "01 remecJy Ihe fai/llre in accordallce with article
44..ao.& [emphasis in the original]

(ij) Alternative Il:

Revise paragraph (1) ofDraft article 44 to read as follows:

SlIbjecl to [Draft] anicle 45 the seller may, even after the date for deliv...
ery, remedy at his own expense any failure to perfhrm his obligations, if
he can do 50 withollllll1reasollahle delay and without causing the buyer
unreasonable inconvenience or uncenainty of reimbursement by the
seller ofexpenses advanced by the buyer. The buyer retains any right to
claim damages as pro\ided for in this Convention..ws

[emphasis in the original]

The delegations of Bulgaria and Norway explained the joint proposai. The repre

sentative of the Bulgarian delegation emphasized that it was intended to guarantee the

seller's right to remedya failure to perfonn white at the same time safeguarding the

legitimate interests of the buyer, who must he assured that the contraet would he exe-

.wJ U.N. DOC. A/CONF.971C.IIL.213; reprinted in Official Records. al 115~ Doc. HistOI)', al 687.
The Federal Republic of German}' and Bulgaria witbdrew tbeir amendmenls in favor of the joint

proposai; sec OIIitiai Retords. al 352 (~ (2); Doc. HistOI)', al 573.
41)4 U.N. DOC. A/CONF.971C.I/L.213: reprinted in Official Records. al 115; Doc. Histo~·, at 687.
40S U.N. DOC. AlCONF.971C.lIL.213; 1'eprinted in Ofticial Records. al 115: Doc. HiSlo~·. al 687.
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cuted.406 Explaining the different alternatives, the Norwegian delegation stressed that

Alternative Il deleted the reference to fundamental breach. ft also made Draft anicle

44 subject to Draft article 45, since the buyer must preserve his right to declare the

contract avoided. The fonnula of unreasonable delay replaced that of deJay ""not

amounting to a fundamental breach", since the new formula was more flexible and of

fered a remedy which suspended the buyer' s actual avoidance of the contraet under

Draft article 45.407

Having been criticized for introducing new conditions and elements.&oll, alternative 1

of the joint proposai was rejected by 7 votes in favor and 17 against. -K)') Paragraph ( 1)

of Alternative Il of the joint proposai was adopted in place ofparagraph (1) as adopted

by the Commission by 19 votes in favor and 7 against.·no A Greek proposai to replace

the words h[s]ubject to [Draft] article 45" at the beginning of paragraph (1 ) of alterna...

tive Il with the words H[s]ubject to the contraet not having been declared avoided in

accordanee with [Draft l article 45" found no support."II At the Plenary Conference

Draft anicle 44 was adopted in lolo by 42 votes to 2, with two abstentions,"12

3. Conclusion (The Me.ning of the Concept or Fundamental lre.ch in Lilht or

the Convention's Legislative History)

The examination of the legislative history has demonstrated that the drafters of the

Convention were primarily eoncemed with formulating a teX!, whieh would provide a

.kJ6 See the comments by the delegalion of Bulgaria (Stale\', • 6). Official Records. al 35L Doc.
Histon'. al S72.

40"~Sec Ihe commenas ~. Ihe delegation of Nor,,"a,' (Rognlicn. ': 9). Official Records. at 351; Doc.
Historv. al S72.

401- Sec the conuncncs of the Swedish delegation. see Official Records, al 3S2 (Hjemer. ~ 17); Doc.
HiSlory. al S73.

409 Sec Official Records. al 352 (-r 19); Doc. Hi51ory, al S73.
410 Id. After the adoption of paragraph (1) of AJlemaùve Il of the joinl proposai. Singapore'5 own

proposai bccame superfluous and was withdrawn accordingJ)', Sec Official Records. al 3S2 (~ 36);
Doc. HiS10I)'. al S73.

411 See Official Records. al 352 (t; 29, 30): Doc. HiSlo~'. al S73.
OnJy the deleplion of lhe former Czechoslovakia (Cuker. 'i 27) sbared Ille Grcek delesation'5

opinion. In the Czech delegation'5 view. the oc\\' wording ofparagrapb (1) was open 10 a nomber of
inlerprelatioDS and il was therefore desirable 10 refer the lext 10 lhc Drafting Comminee to make the
nea:ssary modifications; sec Official Records, al 352; Doc. Hisaory. al S73.

41:: Sec Official Records. al 211; Doc. History. al 746.
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more objective test in determining fundamental breaeh. as under ULIS anicle 10,'41::

Ta that end they introdueed a "reasonable personn as standard and made express refer

enee to the aggrieved pany's "expeetation under the contraet". With regard to the

various factors employed in detennining the fundamental nature of a breaeh. the C00

vention's legislative history gives rise to the following analysis:

(1) The debate over the German proposai whic~ together with the Pakistani pro

posaI, formed the basis for reference lo the aggrieved pany' s "expectation under the

contraet" makes clear that not onJy the terms of the contract are relevant in the deter

mination of fundamental breaeh, but sc too are the surrounding circumstances. The

travaux prépara/Dires of articJe 25 thus confirms the approac~ which empJoys the

Ilatllre of the cOlltrac/llal ohligation as a relevant factor in the detennination of fun

damental breach.

(2) One must ask whether the remedy-oriellied approaeh is excluded by the fierce

critieism of the United Kingdom's proposai and its subsequent withdrawal. In the pre

sent writer's view, tbis question cannot be answered in the affirmative. The proposai

of the United Kingdom was intended to introduce the notion of adequacy of damages,

as appJied in the Common Law to determine the avaiJabiiity of specifie performance, to

the Convention's remedies the availability of which depends on a fundamental breach,

namely avoidance and substitute delivery.-Il-l The basic approaeh under the Common

Law is that specifie performance is a discretionary remedy available only when dam

ages are inadequate, -11$ Such inadequacy is admitted, for example, where the object of

a contraet is unique and eannot be duplicated, or where obtaining a substantial equiva

lent involves diffieulty, delay, or inconvenience.-I 16 Another factor taken into aCCOURt

is the difficulty of assessing and recovering damages. -117 Even where there is no sueh

difficulty in qualifYing the loss, damages may be an inadequate remedy because the as-

..u For similar conclusions, see Michida. 27 Am.J.Comp.L. 219. 285-286 (1919)~ Schlec:blricm.
Uniform Sales Law. al 58-59~ Gonzalcz.. 2 Inl'I Ta~ &. Bus. L. 79, al 86 (l984)(stating mal the new
definition under the Con\'cnlion shifts the burden of pro\'ing foreseeabilil)' to the part}. in brcacll.
thereby alleviating the SÎgnificanl borden ofproofwhich ULIS p1aced on the buyer).

41 .. See the critical conunents by the delegations of Ghana (Dale-Bah. tr[ 8), Official Records, al
302~ 00:. HistOI)·. al 523.

,us Sec Treilel, Remedies. al 16-30.
..16 Sec Treilcl, Remedies, al 16-31 ~ KJoIUllall. 45 U.Chi.L.Rev. 351. al 358 (1978).
·U7 See Treile" The Law ofContrad. al 920.
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grieved party'S loss is diffieult to prove~18, because cenain items of loss may not be

legaJly recoverable419
, because only nominal damages would be c1aimable":w, or simply

because the debtor may not be Hgood for the money" .421

Ignoring the faet that not all of these factors are applicable in eonnection with the

remedies of avoidance and substitute delivery422, the remedy-oriented approach as in

troduced by (civilian) scholars and (civilian) courts cannot be eompared with the

Common La\\' doctrine of adequacy of damages. It does not introduce any test of

adequacy of damages in the sense that avoidance or substitute delivery could only be

required if damages were an inadequate remedy, The stress is rather on whether the

aggrieved pany especiaUy needs this remedy • as opposed to damages - in the light of

the circumstances to compensate for the detriment. 423

ft is true that sorne factors making the damage remedy available under the Comman

Law are also of significance in the remedy-oriented approach, such as difficulties in

assessing damages. 42
" Unlike under the latter approach, however, the Common Law

gives no consideration to making specific performance available on the grounds that it

is unreasonable for the buyer to run the risk of getting involved in a dispute with the

seller whether he had sold the goods for a reasonable price and thus observed bis duty

to mitigate. On the contrary, under the Common Law one argument to suppon the

existing doctrine is that the breaching party would lose the benefit of the mitigation

mie ifspecifie performance were the primary remedy.425

Moreover, the doctrinal basis and rationale for the remedy-oriented approaeh is

completely different than the Common Law notion of adequacy of damages. The

-III Sec Decro-If'alllnlernaliona/ S_,t v. Practilioners in .\/arketing Ltd(1971) 1 W.L.R. 361.
-119 Sec lIill v. C_-l. Parsons Lld (1972) 1 Ch. 305; Evans .\Iarsha/l & Co. Lld. \'. Be,,'o/a S_-l.

(1973]1 W.L.R. 349.
-I~O Sec 8es",ick v. 8eswick, (1968) A.C. 58.
-1:1 See Evans Ala,mall & Co. Lld. v. Be,.,ola S.A. (1973)1 W.L.R. 3-19, at380~ The Oak...o,.,h

(197511 Lloyd"s Rep. 531. al 583~ The Oro Chef(l98312 Lloyd's Rep. 509, al 521.
4:: For e.umple. whcre the subjed mauer is unique substitule delivery is impossible.
..~ For a similar conclusion. sec, Diederichsen, 1.. l.L. et Cam. 177, 180 (l99S).
4:-1 Sec SI/pra PartH. B.I.b,(3).
":5 Sec Treitel. The La\\' of Contraet. al 919 (staring lhat when:. in a rising market. the buyer fails

to make a substilute purcbase, awarding him specifie performance in such case would confliet with
the principlcs ofmitigation),
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Common Law doctrine has its roots in the historical and jurisdictional conflict between

Common Law courts and the Courts of Equity and the reluctance to use th~ process of

contempt of court to redress private wrongs where less drastic methods of enforce

ment could do adequate justice to the plaintif[ ..16 At present, based on the notion of

contraet law as a means of promoting economic efficiency, scholars increasingly justify

this doctrine on economie grounds. They argue that that the total cast of a breaeh is

minimized by recognizing a right ta break contracts, so long as the breaching pany is

able to fully compensate the innocent party and ta remain better off than before....!7

The remedy-oriented approach introduced by scholars and courts, on the other hand, is

primarily based on the notion that avoidance and substitute delivery should be last

reson remedies to preserve the contraet if at ail feasible and to avoid economic waste

in international trade."28

Aside from these theoretical arguments, one must aisa consider that the United

Kingdom proposai was not formally put to vote. Admittedly, it was apparent that the

proposaJ would not receive the necessary suppon of the delegates at the Diplomatie

Conference and that the United Kingdom's delegation withdrew it for that reason. The

lack of support, however, does not mean that the adequacy of damages factor cannot

at ail be employed in determining fundamental breach. What one can conclude trom

the opposition to this proposai is that the adequacy of damages should not be the only

relevant factor. The remedy-oriented approach is therefore not excluded by the legis

lative history of the concept of fundamental breach.

(3) The discussion of the relationship between the seller's risht to cure and the

buyer's right to avoidance during the deliberations within UNCITRAL and al the Dip

lomatie Conference does prevent using the approaeh which detennines fundamental

breach in the light of an olier 10 cure. None of the proposais aimed at precluding the

buyer's risht to avoidance in favor of the seller's right to cure was adopted. Il might

be true, as sorne authors in suppon of that approach have argued, that the rejection of

4:!6 Sec Treilel, Remedies. al 16·30 10 16·31 .
4:!7 Sec Schwartz.. 89 Yale L.I. 271 (1979); Linzer. 81 Colum.L.Rev. III. al 134-138 (l982)~

Kronman. oiS U. Chi.L.R 351 (l978)~ Posner. Economie Anal)'sis. al § 4.11; Waddams, La\\' ofCoo
tracts.. al § 663.

4:!1 Sc:e Bllndesge,.;chtshof, 3 April 19%. VIII ZR S1195. supra DOle 223. Pan Il, C.2.c.
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the V.S, proposai to amend the definition of tiJndamentaJ breach within lfNCITRAL

was panly based on misunderstandings. ~29 This ar~'l1ment. however. does not apply to

the rejeetion of the various proposais made al the Diplomatie Conference where the

controversy over the effect ofan offer to cure continued.

Moreover. the majority of the delegations to the Diplomatie Conference expressed

their will that the right to cure should not prevail over the right to avoidance. a1though

admittedly just in an indicative vote. On the other hand. in conjunction with the many

failures to incorporate into the cure provision a language which would have given the

buyer's right to cure priority. this vote becomes conclusive, and any recourse to an

existing offer to cure could only be considered a distonion of the Convention's legisla

live history.

(4) The question remains, however, if the approach looking at the ptJ.fij!;ihility 10

cure is aJso excluded by the travallx préparatoires. Whether the mere possibility of

cure prevents a breach trom being fundamental was not discussed. The controversies

within UNCITRAL and at the Diplomatie Conference arose primarily out of the faet

that article 48( 1) gives only the seller the right to cure and, therefore, an otrer must he

made by mm. The approach focusing on whether cure is possible, however, onJy looks

at the curabiHty of the breach in general. ft requires neither an otfer to cure by the

seller nor that the cure will be earried out by himself Rather, the buyer can charge 80

other person to remedy the defect or remedy it himself and claim damages. Thus, it

seems possible to argue that tbis approach is not excluded by the Convention's legisla

tive history.

..~ See Michida. 27 Am.J.Comp.L. 279. al 288 (1979). \\'hele the aulhor comments on the discus-
sion of the U.s. proposai as follo\\'s:

After an hour's discussion il appeared thal a majority did not suppon this proposai.
Opposition was partly bascd upon misunderstanding: one argumen~ for example.
empbasized that the problem was fully covcred by the §l'C'ific provision dealing
\\ilb the righl 10 cure. This was plainly an crror; as was clearly explained during
the discussion. the spcciJic provision on cure (now art. oU of the Draft Convention)
is ümitcd to con: by the seller ",hile the new language was dcsigned 10 extend simi
Iar protection 10 the buycr. But, as wc bave seell. there was DO opponunily 10 con
sicler the draft in the plcDaJy session oC UNCITRAL. (fOOUlOlCS omined]
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(5) Conceming the releva,,' lime when the party in breach had to foresee or should

have foreseen the detrimental consequences to the other side, the legislative history~ at

tirst glance, seems to oppose the view focusing on the formation of the contraet. One

might follow tram the deliberations within UNCITRAL and the withdrawal of the pro...

posaI of the United Kingdom at the Diplomatie Conference, which would have made

the formation of the contraet the determining point in time, that also information re

ceived by the breaehing pany about the other party's special interest after the conclu

sion of the contract must be taken into account. On the other hand, as rightly pointed

out by one author, the opposing viewpoints in the discussion at the Diplomatie Confer

ence were still based on the objective fundamentaJ breach definition in article 23 of the

1978 Draft Convention, in which the extent of the detriment was the onJy determina

live factor. 430 Il therefore seems possible to conclude that the present version, in

which the decisive factor is the interest of the party concemed, as fixed by the terms of

the contract, also deems the conclusion of the contract as being the relevant time al

which foreseeability is evaluated. 431

(6) The Conventionts legislative history provides no assistance conceming the per

missibility of using the other approaches for the purpose of determining fundamental

breach. Whether the legislative history of the various cross-references ta fundamental

breach otfers more help will be examined separalely in the next section, in conjunction

with the respective provision refening ta fundamentaJ breach.

c. The Concept ofMFundlmentl. Ire.ch" in Contelt

The method of systematic interpretation requires anaJysis of a provision within its

conteX! and its relation to other provisions. As a method primarily aimed at avoiding

contlicting interpretations within a given instrument, in most cases, it can only confinn

the correctness of a possible interpretation already achieved by looking at the wording

and the legislative history of the provision in question. The following analysis thus fo

cuses on whether the different ldetors (including the additional criteria provided by the

·00 Sec ScbJechtriem. Unifonn Sales Law, al 60.
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UNlDROIT Principles) employed to determine fundamental breach confonn to the

structure of the Convention ~s remedial system (1.), the various crossooreferences to

fundamental breach (2. >, and the few provisions under the Convention giving the par

ties the right to avoidance without requiring a fundamental breach (3.). Moreover,

possible limitations on the concept of fundamental breach will be discussed (4.), and

finally, we will ask and answer whether the regime of the seller's obligations under the

Convention may influence the definition of fundamental breach (5.).

1. Remediai System of the Convention

a. Uniform Concept or 8reach and the Notion of Fundamental Rreach

The Convention provides a section on remedies available to each of the panies. Ar..

ticle 45( 1) gives an overview of the remedies available to the buyer in the event of

breach. namely specifie performance (in the form of the right to delivery, substitute

delivery and repair), avoidance, compensatory damages, and reduction in price,"32 The

seller's remedies are enumerated at article 61( 1).0133 They differ trom the remedies

available to the buyer for obvious reasons in two respects. First, the remedy of claim..

ing a reduetion in priee is not available to the seller. Second, there is no need for sub

stitutional perfonnance or requiring the buyer to cure a defect in his performance,"J"

411 See Schlechlriem. Uniform Sales Law. 3t60,

.o~ For the text of article "S( 1) set supra note 270.
4lJ For the lext of article 61(1) see supra noie 270.
414 Altbough aniclcs 46 and 62 are phrascd in tenns of the "rights" of the panics. thc Secretarial

Commenaary clearl~' îndicales lhat tJ~· were intended 10 aet as directives to a coun in the C\'cnt of
liligaûon. The conuneo~' on Oraft anicle 42 r=anicle -16 of the Official Tcxtl, para. 8, Official Re·
cords. al 38; Doc. HiSlOI')', at 428. stales:

The style in which [Oraft) anicle 42 in panicuJar and Section Illon the buyer's
remedies in general is drafted should be noted. Thal style conforms 10 the view in
~' legaJ systems thal a legisJatï\'e text on lhe la"" of sales governs the righls and
obligations between the panies and does nol coDSÎSI of directives 10 a tribunal. ln
other legal systems the remedies a\'ailable 10 one paIt)' on the other pany's failure 10
perfonn are stated in tenns of the iojured pany'S righl 10 the judgemenl of a coun
granling the requested relief. However. these two differenl styles of legislative
drafting are inlended 10 atbieve the same result. Therefore9 when anicle 42( 1) pro
,ides thal '1he buyer may require perfonnanœ b)' the seller". il anticipales thal Ü
the seller does DOl perrona. a coun will arder such performance and will enfon:e
thal oRler by the means a\'ailable 10 il undcr ilS proœdurallaw. rrootnote ominedJ

Sec aJso ~n:Iariat Commenwy on DraA anitle S8 r=anicle 62 of the Ofticial Textl, para. S,
Ofticial Records. al 48; Doc. History, al 438 (simiJar discussion orthe drafting style ofanicle 62).
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Under the Convention. the notion of breach of contract covers ail failures of a pany

to perform any of his obligations~ no matter whether the obligation has ilS ongin in the

contract~ in a usage or in the Convention itself Moreover~ there is no distinction be

tween '''main'' and Hsubordinate" obligations.,ns

Unlike under ULIS~ the remedies available under the Convention are no longer dif..

ferentiated on the basis of a particular type of breach...36 ln general~ the type of the

breach is of no importance in determining which remedies are available under the Con

vention. This principle is subject to two exceptions. First. substitute delivery and re

duction in priee are ooly available in case of the delivery of non-eonforming goods.

Whether goods. which are not free of third pany rights (in the sense ofanicles 41 and

42), can be considered non-confonning is disputed."37 Secondly, in cases of non

delivery and non-payment or failure to take delivery. the buyer's or the seller's right of

avoidance~ respeetively, is subject to a Nacl?fri.'il procedure which allows avoidance

ooly after having fixed a reasonable length of lime for the defaulting pany to remedy

his non-performance.431

Under the Convention., apan from the damages remedy, avoidance and substitute

delivery are only available when a fundamental breach is given. Thus~ it seems plausi

ble to conclude that the staning point of the Convention's remedial system is that dam

ages are adequate to compensate the aggrieved party~ and that avoidance and substi

tute delivery are last-reson remedies available only when damages are inadequate. The

·OS Sœ Endcrlein. Rights and Obligations of the Seller. al 187.
..36 ULIS differcnùated. i.a.• bet\\'een rcmedics for the seller's failure 10 perfonn bis obligations as

regards the dale and plaœ of deU\'cl)' (ULIS aniclcs 24-32). remedies for lack of conformil}' (ULIS
anicles 41-19). remedies for non-payment (ULIS articles 61-(4). For dle lext of ULIS. sec supra note
46.

4r This question was 001 raised al the Vienna Diplomatie Conference whcn anicle 46 was dis
cussed. Sinœ the debatcs were concemed wilh pbysicaJ defeas~ sorne authors view the sœpe of the
provision as beiog Iimiled to physical defeas. Sec,. e.g., Huber, in: SchJechlrie~ An. 46 N. 27
(staûng lhal though il may seem pennissible 10 regard goods encumbered with third party rights or
claims as being in "COIÛOnnil)' with lhe conlJ'aCt". claiming lhat the COD\'cnlÏon uses the tcrms "con
fonnity of the goods" and goods lhal "do DOl confonn with the contnK:l" in a Ia:hnical sense. covering
ooly cases falling under anicle J5); for a similar \iew, sec Pilrz. Internationales Kauf,"h~ § 5 N.
•-l7.

For the differenl \icw. see WiU~ in: BiancalBoncll~ An. 016, al J.I (arguing thal the wording and
the purpose ofanicle 46( 1) allow the conclusion thal the obligation 10 dclivcr goods fn:e of any rights
or claims by third parties is includcd): sec also EnderlcinlMasko\\', Inlernaûonal Sales Law~ Art. 46,
al J; Audit. Vente internationale. noie 128.
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structure of the Convention ~ s remediaJ system. therefore, suppons the remedy

or;e"ted approach introduced by scholars and the couns-aJ9, which applies to situations

where non-conforming goods were delivered. By the same token. it aJiows the conclu

sion that the amollnt ofdamages sutfered is not decisive in the determination of fun

damental breach.

ft should also be noted that under the Convention, Hfault" is not generaJly a prereq

uisite lo a finding of contractual liability and lhat this principle is as true with respect to

the right to avoid the contract as it is in relation to the right ta require substitute deJiv

ery or ta daim for damages. Neither remedy depends on "fault" in the sense of delib

erate or negligent wrongdoing, ConsequentJy, there is no room for the application of

the approach round in the UNTDROIT Principles treating intentional non-performance

as fundamental ..&oW

b. The Concept 01 Fundamental Brtlch and Party Autonomy (Article 6)

The principle of freedom ofcontraet as set out in anicle 6 is one of the comerstone

principles underlying the Convention..... ] According to aniele 6,

[t]he panies may exclude the application of this Convention or, subject
to article 12, derogate or vary trom any of its provisions.

The debates of the Vienna Diplomatie Conference confinn that article 6 is to be in-

terpreted al face vaJue and that panies may indeed derogate trom or vary the etrect of

al1 of the provisions of the Convention with the exception of anicle 12..w2 A sugges-

~JH See infra Pan III. C.3 .3.

·U9 Sec ~lIpra Pan Il. B.I.b.(3)~ C.2.c,
~40 Sec supra noie 191.
441 For sinùlar stalcments. sec. e.g.• Bonell. in: BiancalBonell. An. 6. al 1.1; Winship. SCope of

the Vienna Con"cntioa al 9-31: Samson, La venle: C.V.I.M.. al 234. and Repon. comment on An.
25. para. 4.

....:: Sec Officia! Records. al 247·2"8~ Doc. HistOI)·. al 468-uJ9.
Sec also para. 1orthe Secretarial Commenaary on anicle S of the 1978 DraA Convention (=anicle

6 of the Official Text)(staling lbat the parties "may derogale or vary the effea of any of its provisions
b)' adopIing pl'O\1sions in their conuaet providing solutions different from those in lite Convention").

Article 12 aims al serving the ~iaJ dcmancls of thosc stales the legal systems of whicb impose
wrinen Corm Cor contraets of international sales for purposes of vaUdity. evidenœ. and administrative
control. fi provides:

An)' provision of anïcle II. anicJe 29 or Part Il of tbis Convention thal aJlows a
'*ltl'8Ct of sale or its modification or lennination by agreement or any offer, aa:ep-
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tion that the principle ofparty autonomy should be Iimited by the concept of good faith

was rejected with relatively little debate..&·o Accordingly. not only May the panies de·

termine the content and extent of their obligations by adopting provisions in their con...

tract different trom the default rules in the Convention. but they may also indicate the

circumstances under which the failure to perform by one pany amounts to a funda...

mental breach. The principle of pany autonomy thus requires looking al the lia/lire of

the contracltlal obligation for which strict performance might be essential.

2. Cross-Rererenres to Fundamental Bre.ch

There are several cross-references to the concept of fundamental breach in the Con

vention: anicles 46(2), 49(1)(a), 51(2), 64(1)(a), 72(1), 73(1), and (2)......& Except for

anicle 46(2), whieh is concemed with substitute delivery, ail of the other provisions

deal with the right of the panies to avoid the contraet in specifie situations. First'l we

will examine the various avoidance provisions (a.)~ and then we will anaJyze the

buyer's right to demand substitute delivery (h.).

1. Fundamena.1 8re.ch and Avoidance or the CORlnet

(1) Seller's Flllldamell/al Breach: Articles 49(J)(a) ail" 51(2)

Anicles 49( 1)(a) and 51(2) deal with fundamental breach committed by the seller.

tance or other indication or intention to be made in an)' fomt other than in writing
does nol apply when: an~' part}' bas bis place of business in a Contracling SUlle
which bas made a declaration under article 96 of lhis Con\'ention. The parties may
nol deragale lram 0" vary the effeci ofthis a,ticle. (emphasis addedl

~3 The proposai of lhe Canadïan delegation aimed at lïmiting the principle of pany aUlonom}' ",as
rejccted after linJe dcbale. sec the critica1 commenl5 by the delegations of Norwa}' (RognJien. , 57).
S",cden (Hjemer, ~ 58). UlÙled Saales (famsworth. ~ 60). the Rcpublic of Korea (Kim. , 61). and
Belgium (Dabin. ~ 62). The Canadian proposai (U.N. DOC. A/CONF.97/C.lIL.10) to mise Draft
anicle 5. as orally amended by the dclegation of the German Demœratic Republic. rad as follows:

(1) The panies may excludc the application of Ibis Convention or. subjed 10 [Draftl
anicle 11. derogale from or vary the efJea of any of its pro\isions. Howcver.
except whcre the parties ha"c wboU}' excluded the Convention. Ihe obligations
ofgoodfaith. diligence and reasonable carc pt'escribed by this Convention may
nol he exc/uded.

(2) ... [emphasis addedl
For the Canadïan ProposaI. as orally amendccL see Official Records. at 86~ Doc. History. aI6~8. For
the critical œmmenlS. sec Official Records. al 2""-2"'8~ Doc. HiSiory. al -168-469.
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According ta article 49( 1)(a) the buyer may declare

the contract avoided if the failure by the seller ta perform any ofhis ob
ligations under the contract or this Convention amounts to a funda..
mental breach ofcontraet.

When the seller delivers only a pan of the goods~ or if only a pan of the goods de·
livered conforms to the contraet~ article 51(2) provides that:

The buyer may deelare the eontraet avoided in its entirety only if the
failure to make deüvery eompletely or in conformity with the contraet
amounts to a fundamentaJ breach ofcontract.

The express reference ta the "obligations under the contraef' in anicles 49( 1)(a)

confions the approach focusing on the "atllre ofthe contract terms in detennining fun·

damental breach.

Conceming article 51 (2) it has been argued that one imponant factor in determining

whether the nonconformity of some of the goods or the incomplete delivery entitles the

buyer to avoid the entire contract is~ if the breaeh renders the intended use of the re·

mainder impossible.....~ Article 51(2) therefore seems to support, al least in respect of

the failure to make delivery completely or not fully in eonformity with the contrlet, the

approach, whieh asks whether the pl/l'pose of lhe co"tracl has been frustrated due to

the breaeh.

(2) Bllyer 's F,,"e/amen/a/ Breach: Artic/e 64(1)(0)

Anicle 64( 1)(a) deals with the buyer's fundamental breaeh and runs parallel ta arti·

cie 49( 1)(a).....6 ft therefore does not add anything to the conclusion as for Inicle

49(1 )(a).

...... Anicle 70 also dea1s "lm fundamental brcac:h but is nOl contemcd "lth remedies. Il is rather
concemcd wim the etrm of a brcach b)' the seller on the passing oC me risll.
....~ Sec Hubcr. in: Schlechlriem. An. SIN. S (statÎng lbat a\'oidance onder article S1(2) requires thal
panial delivery must be or no inlerest 10 the buyer); sec a1so Honnold. Uniform Law, 31 § 317 (noting
thal "(olne of the purposes of paragrapb (2) of Article SI is 10 mate cJear lhal paragrapb (1) does nol
force the buyer 10 son oui the noo<onforming goods for separate handling").

The U.S. Uniform Commercial Code achievcs a similar n:su1t by pm'iding (§2-608) for the revo
calion of acœptanœ of a "commertial unit~, wbicb is defined (§2-105(6» as a unit wbich Mby com
mercial usage is a single whole for the purpose of sale and division of which maleria1ly impairs its
cbarac:ter or ,'alue on the market or in use" .

.w6 Alticle 64(1) provides in part:
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(3) Anticipatory f~lI"dame"'al Breach: Article 72

Article 72 allows a contraet ta be avoided when one pany's breach is anticipated by

the other. ft reads:

(1) If prior to the date for perfonnance of the contraet it is cleor that
one of [he panies will commit a fundamental breach of contraet,
the other pany may declare the eontract avoided.

(2) If lime aUows. the pany intending to declare the contraet avoided
must give reasonable notice to the other pany in order to pennit
him to provide adequate assurance of his perfonnance.

(3) The requirements of the preceding paragraph do not apply if the
other party has declared that he will not perfonn rus obligations.
[emphasis added]

The text of paragraph (1) itself does not offer much assistance in the detennination

of fundamentaJ breach....a7 ln the conteX! of paragraph (3), it is possible to conclude

that those cases where it is elear that the pronùsor will not perform his future obliga

tions are envisaged by the reference to fundamental breach under paragraph (1)......

The question remains, however, which panicular act or occurrence justifies the conclu

sion that the promisor will not perform? Is the application of anitle 72( 1) limited to

cases in which non-perfonnance is absolutely certain? If 50, the risht to avoidance

should he granted only where the promisor is unable to perform. But what then would

be the funetion ofparagraphs (2) and (3)?

The seller ma}' declare the conU3ct a\'oided:
(a) if the failurc ~. the bu)'cr to perfonn an~' of bis obligations under the commet

or this Con"enlion amounts 10 a fundamental breach ofconuact: .. ,
"47 For a simiJar statcment. sec Sc:hJechtricm. Unifonn Sales Law. al 9S (stating thal il is not clear

from the wording of paragraph (1) when a particular aa or occurrence justifies the conclusion that a
fundamental breacb is 10 be expeded).

Neither does the official ULIS commentary on ULIS aniclc 76. which is basically ngpituJalcd by
Anicle 72( 1) provide any funher illumination. There il is elaborated tbat a\'oidance due to an antici
palory breach is MI)' justified sinœ il would IlOt be "righl thal one part)- Femaios bound by the con
tract wOOn the oIher bas. for instance. deliberately declared tbal he will Dot cany out one of bis fun
damentaJ obligations or wlJen he conducts himself in such a way that it is clear that he will commit a
fundamental breath ofcontraef'. Sec Tune, Comentary of the Hague Convention. al 88.

..... For a sinùlar conclusion. sec Leser. in: SchJcchtriem. Art. 72 N. 21 (stalÏng tbat if the JmtY
tbrealcning 10 breacb the contraâ refuses 10 provide adequatc 355UI'3IIœ or does IlOt read to the notice
within a rcasonable lime, the contract may be avoided withoul fwtber delay).
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At tirst glance.. it seems that paragraph (2) limits the right of avoidance to those

cases in which the promisor fails to provide adequate assurance following a reasonable

notice by the promisee, and that paragraph (3) exempts the promisee from the notice

requirement in case of the promisor' s refusai to perform.....9

The Secretariat Commentary on the Draft anicle 63.&~o sho\vs confinnation of sueh

understanding, Sinee anicle 72( 1) is identical with Draft anicle 63, with the one ex

ception that the Official Text refers to --a fundamentaJ breach of contraet" rather than a

··fundamental breach", the Secretariat Commentary is of special relevance. ft states,

ill/eT a/ia, that:

The future fundamental breach may be clear either because of the
words or actions of the pany which constitute a repudiation of the
contraet or because of an objective fact.. such as the destruction of the
seller's plant by tire or the imposition of an embargo or monetary con·
trois which will render impossible future performance."~1

[emphasis added]

ln the absence ofsuch ··clear" cases, the Secretary Commentary states that:

The failllre hy a party 10 give adeqllale a~sura"ce that he will perform
when properly requested to do 50 under [Draft] anicle 62(3) may help
make it ·"clear" that he will commit a fundamental breach"u2
[emphasis added]

Draft Anicle 62(3) [= anicle 71(3) of the Official Text], which deaJs with the par

ties' right to suspend perfonnance, on the other hand, provides that:

A pany suspending performance.. whether before or after the dispatch
of the goods, must immediately give notice thereof and must continue

....9 For a different conclusion. see Suub. 38 Infl Comp.L.Q. -"S, al 498 (1 989)(stating that a rail·
ure 10 respond 10 a request for assurances "is 100 "ague to merit a\'oidance" Wlder the texl of article
72).

-ISO Draft anicle 63 reads as foliO\\'5 (see Official Records. al 53; Doc. HiSlOI)', al -143):
If prior 10 the date for perfonnance of the contract it is clear that one of the panics
will commit a fWldamental breacl~ the other pany 1118)' dec:1are the contraet avoided.

-151 Sec para. 2 of the SecreIary Commcotary on Draft anicle 63, Original ReaJrds. al S3~ Doc.
Historv. al oU3.

-I~~·ld.
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with performance if the other pany provides adequate assurance of his..~'performance..'

The text of Draft anicle 62(3) does not substantially differ from paragraph (2) of

article 72, which was added to this article onJy at the Vienna Diplomatic Conference in

order to take into account the concems of the developing countnes who expressed

their fears that the power of avoidance might he abused,"5~ ln the Iight of these com

ments, it is therefore possible to conclude that the promisor's failure to provide ade

quate assurance in accordance with paragraph (2) ofarticle 72 makes it "c1earH that he

will commit a fundamental breach."ss

This conclusion, however, in tum gives rise to funher questions: (1) Under which

circumstances is the prornisee entitled to demand adequate assurance of performance

from the promisor and what constitutes an adequate assurance? (2) 15 the right of

avoidance under anicle 72, where there is no communication of intention or an action

which renders performance impossible or demonstrates a clear determination not to

continue with performance, Iirnited to those cases in which the promisor fails to pro

vide adequate assurance?

What constitutes an adequate assurance varies depending on the circumstances, in

c1uding the standing and integrity of the promisor, his previous conduct in relation to

-tSJ Official Records. al 52: Doc. HistOI)" al -142.
"54 The delegale of Egypt (Shafak. ': 2). Official Retords. al 420: Doc. Hislol)'. al 641. inuoducing

bis delegatïon's amendments said lhal ··the remed}'(in paragraph (l)J wherebya part)' mighl procced
direct1y la a\'oidance of contraet was ralher drastic~ evcn if the other party had aI~' been declared
bankruPI, bis cred.ilon mighl still be prepared to fulfilllhc conlract ... notification should be given in
aU cases'·,

"~5 For the same conclusions. see Bennet. in: BiancalBoneli. An. 71. al 3.7.: Honnold. Unifonn
Law, al § 394: sec 3150 the de<:isions of the Düsseldorf Coun of Appeal and the Berlin District Coun
wbere bath couns held thal failure 10 Pl'O\1de adequate assuranœ by the buyer makes il clear thal he
would IlOl pay the purcbase priee. Sec Ober/andesgericht Düsseldorf , 1-1 Jaoua")' 1994, 17 U
146/93. SIIp,a note 248: Laodgerichl Berlin. 30 September 1992, 99 0 123/92. SIIprQ note 249.

liegel, Remediai Provisions. al 9-35. takes anotber position. He argues that a pany's failurc la
pmide an adequale assurance of performance is DOl unequivcx:aJ cvidenœ of his unwillingness 10
perfona. "panîcuiarl}' wben he may question the vaJidity of tbc requesting puty'5 feeling of insec:urity
10 bring ",ith". Date-Baa Perspective of the Developing Countries. at 34. agrees \Vith Ziegel's opin
ion in that anûcipatof)· breach undcr article 72( 1) "requircs proof by the penon seeking to avoid the
conttaet ofradS from which a conclusion cao logica.lly and raûonally be rcached by induction tbat the
oIher pany is likcly 10 commit a fuDdamentaJ breach. Mere appcarances are DOt good enough". sec
aJso SchJcchtrie~ Uniform Sales Law. al 96 (staling tbat refiasaI to provide adequale assurance
"sbould DOl iD itselfbe reprdcd as 'clear' c:vidcnœ ofan impending brcacb ofconuac"').
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the contract. and the nature of the event that creates uncenainty as to his ability and

willingness to perform.4~6 ln general, for such an assurance to be "adequate'", it must

be such as will give reasonable security to the promisee either that the promisor will

perfonn in fact, or that the prornisee will be compensated for ail his losses incurred in

executing rus own performance. -&57 ln practice, there will only be very few cases where

a mere statement of intention and ability to perform provides adequate assurance to the

promisee."~I ln most instances a new terro of payment against documents. a guarantee

by a repulable bank or other such pany, or a letter of credit issued by a reputable bank

will be required ...'9

When the promisor must provide such assurance depends on the circumstances sur

rounding the risk of non-performance, ln the light of the serious economic conse

quences arising out of the obligation to provide such adequate assurance itself and the

faiture to comply with il, a subjective fear by the pronlÎsee will not justify a demand for

adequate assurance. 460 Rather, as under article 71 (l )~l, which sets out the circum

stances permiuing the parties' right to suspend performance, there must be objective

grounds showing a rugh degree of probability that the promisor will not perform a sub

stantial part ofhis obligations.-&62 Either a senaus deticiency in the promisor's ability to

perfonn or in his creditwonhiness is required or it must follow from his conduct in

preparing to perform or in performing the contract.-&63

0I~6 Sec Honnold.. Unifonn Law. at § 392 (cmphasizing that threals of non-performance ma)' de
"elop under a wide \'aricl)' of circumstances).

oiS" See para. 13 of the Secretariat CommentaI)' on Draft article 62. Official Records. al S3~ Doc.
HiSlon'. al oU3,

4SI· For a similar stalement. sec Honnold. Unifonn Law. al § 392 (staLing thal "reassuring words"
aJone cannai providc adequate assurance).

459 For further examples. sec the examples 62E and 62F by the 5e(:relal'ial Commentai)' on Draft
anicle 62(3). Official Retords. al S3: Doc. HiSlo~·. al +U.

460 For a similar conclusion, see Honnold. Unifonn Law. al § 388: SChJechlriem. Unifonn Sales
Law. al 95 (Slaling thal article 72(2) should primarily apply to situations when: the performance of the
promisor is jeopardized by objective cirtUlll5t3DœS).

461 Forlbe text ofanicJe 71(1). seesupra note 214.
"'6: For a sinùlar conclusion. sce Honnold. Unifonn Law, al § 388,
.w For a similar conc:lusion. sec Leser. in: SchJec:htriem. An. 72 N. 10 (slaling lhallhe reasons

mentioned under anicle 71(1) are aJso applicable to article 72). For examples of deficiencics in
seller's abilily to perform and the buyer's credilWOnhiness. sec Bennet. in: BiancaIBonell. Art. 71. al
2.6. (e.g.• where the prodUdion allhe scller's faetories was beld up by a strike, which is Jikely 10 con
linue for sorne lime; or where buyer fa1Is belùnd in bis paymcnts 10 a seller in respect of Olber con·
tracts).
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For example, a buyer's history ofmaking late payments in respect ofother contracts

might indicate a serious deterioration in his creditwonhiness entitling the seller to ask

for adequate assurance..a6~ On the other hand, the Mere fact that the seller made de

feetive deliveries ta other buyers with similar needs does not authorize the buyer ta ask

for assurance. However, if the cause of the seHer's defective deliveries ta other buyers

was the result of using a raw material from a particular source. indications that the

seller is preparing to use the raw matenal from the same source would give the buyer

the right ta demand adequate assurance. ~5

Whether avoidance based on anicle 72 is limited ta those cases where the promisor

failed to provide adequate assurance after having received a reasonable notice is not

clear. Neither the wording nor the legislative history neither support nor exclude such

a reading..a66 With regard to anticipated non-delivery, non-payment, or failure to take

delivery. the synchronism between anicle 72 and anicles 49( 1)(b), 64( 1)(b) seems to

suppon il. Failure to provide adequate assurance and ta respond to a Nachfrisi notice

present analogous questions because the underlying purposes and fùnetion ofa Nach·

frisi notice and a demand for adequate assurance are analogous. They are aimed at

preserving the contraet by giving the promisor the opponunity to remove the obstacles

-164 For a similar example wilh regard to lhe promisee's righl 10 suspend bis perfonnance. sec
para. 6 of the Secretariat Commentai)' on Draft an.icle 62 [= article 71 of the Official Texl). Official
Records. al S2~ Doc. Histoll. al "-12.

-165 For a similar example with regard to the promïsee's righl to suspend pcrfonnanœ. sec para. 6
of the Secretarial Commenaary on Draft article 62 (= article 71 of the Official Textl. Official Records.
al S2~ Doc. History. al 442.

466 (1 is true tbal the proposed amendment by E8)'P1 10 link the remedies of avoidance and suspen
sion by replacing Draft article 63 \\'as rejeded by 19 vOles in favor and 19 against. This amendmenl
reads as folJows (sec V.N. DOC. A1CONF.97/C.IIL.249~ U.N. DOC. A/CONf.97/C.lIL.25ü: re
pr,nled in Official Records. al 130~ Doc. HîSlory. al 702):

( 1) If the seller bas already dispalchcd the goods befol'C the grounds dcscribed in
paIëlgraph (1) of (DraftJarticle 62 beœme evidenL he may prevent lhe handing
over of the goods 10 the buycr even tbough the buyer bolds a document whicb
entides him 10 obCain them. This paragraph relaies only 10 the righlS in the
goods as between the buyer and the seller.

(2) The seller who prevenu the handing o\'er of the goods 10 the bu}'er under para
graph (1) of this anic:le mUSl immediately give noûce to the buyer of bis inten
tion 10 dec:lare the contraet avoided shou1d Ihe buyer fail. within a reasonable
time. 10 provide adcquale assuranœ of properJy performing bis obligations.

The rcjeaion. how«:ver. was mainly based on the grounds tbat the developed COURtries did DOl
waal 10 lump logether the remecties of avoidance and suspension. Il therefore does DOl mie out the
conclusion tbat a failurc 10 provide adequale assuranœ al"..ys constitutes a fundamenlal bn:acb.

For a fullcr revicw of the discussion about the Egyplian proposai. sec Stnib. 38 lofl Comp.L.Q.
-I7S. at 492-493 (1989); Vilus, PrO\isions Common 10 ScUer and Buycr. al 245.
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to perform which give rise to the right to avoidance..&67 While the Nachfrisl procedure

eliminates uncenainty when perfonnance is overdue, the adequate-assurance procedure

eliminates uncenainty conceming performance that is not yet due,-u)K

AJthough the Nachfrisi procedure is not applicable to the delivery of non

conforming goods, the arguments supponing an interpretation of anicle 72 analo

gously to anicles 49( 1)(b) and 64( 1)(b) also apply to the anticipated delivery of non

confonning goods. Making 8voidance dependent on a tàilure to provide adequ8te as

surance would not only contribute to preserve the enforceability of the contract, but

aise eliminate the uncertainty as to when the anticipated delivery of non-conforming

8000s justifies avoidance. Therefore. it seems plausible to argue that, except for cases

where the promisor is unable-l69 or unwilling.a70 to perthrm or where the circumstances

would not allow for reasonable notice.all. avoidance may ollly be based on the failure of

the promisor to provide adequate assurance in compliance with a reasonable notice..a72

46" According 10 anicle 72(2). the promisor "must give reasonable noticc to the lpromiseel in arder
lU permil him 10 p,ovide adequale as~·urance". (empbasis added)

4611 This point bas becn cmphasized b)' Flcchtner. 8 J.L. &. Corn. 53-108. footnole 194 (1988).
",here the author noies thal "[i)mperfect assurances and imperfect responses 10 a .Vachfrisl notice pre
senl anaJogous questions because the funct.ions of a Nachfrisl notice and a demand for adequatc assur
ance are anaIogous: the .Vachfrisi procedure eliminales uncenainay ",hen performance is overdue: the
adequale-assurance procedure eliminates unccrtainty conceming performance mal is not yci due").

469 For example. A promises 10 deH"cr oil to B by slùp in Hamburg on Janual}' 9. On January ..
the ship is still 2000 kilomelcrs from Hamburg. AI the speed il is making il will nol arrive in Ham
burg on JanU3l')' 9. but at the earliest on January IS. As lime is of the essence.. a substanlial delay is 10
be cxpeaed. and B may terminale thc contraet before January 9.

-1~U Whether a demand for ne\\' tenns or an alleged breach of conlraet amounts 10 a declaration not
la perfonn is doubIfuJ. For a similar conclusion. see Honnold. Unironn La\\'. al § 396 (saating mat
'''[alvoidance should DOt be triggered if A infonns B of the need 10 negoliatc a modificalion of their
agreement"); Magnus. in: Staudinger, An. 72 N. 27.

For a ditrerenl conclusion. see S<:hJechtriem. Unifonn Sales Law. al 9S, where the author notes
thal anicle 72(3) also covcrs those cases "in which a demand for ne", lerms or alleged contract viola
tions by the other sicle are used as pretext for not perfomùng onc's own obligations"'; Stoll. 52 Ra
belsZ 616. at6ol2 (1988)(staùng mal cases ",ben: a pany witboul justification put forward dcfences or
demands 10 ha\'e the contraet modified or renegotiated requin: similar ueatmenl thao repudiation).

Making performance depeod on a modifiçation of the contraet., bowever. must be considercd as a
refusai 10 perfonn. For a similar conclusion, sec Honnold, Uniform Law, at § 396; Magnus.. in:
Staudinger, Art. 72 N. 27.

471 Il has been argued that ",here the date of delivery is 50 near that assurances cannot he prucured
in lime. there is no necel 10 notifY the other pany; sec Schlechtriem. Unifonn Sales Law. al 95. Hon
noId.. Unifonn Law, al § 403. betieves that ""modem methods of communication" would nonnallyal
la", the prO\ision of notice without impinging on the aggrieved pany'5'''fieedom ofaction" .

·r:': Such an undcrs1anding would arrive al the same result as wben one treals the failwe to provide
adequate assuranœ itself as an aetua1 fundamemaJ breacb. This course is foUowed by the UNlDROIT
Prindples as weil as the Principles ofEuropean Contrad Law.

Sec anicle I:I0~(2)(Assuranœ of Performanœ) of the European Contraet Principles (= article of
the 3.10~(2) ofthe fini version), al http://W\\'W.ufsia.bcI-estonnelPECL2en.html:
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In sum~ anicle 72 confirms the approach~ which employs the panies~ (in)ability and

(un)willingness to perform as a relevant factor in the detennination of fundamental

breach prior to the date of performance. ft also confirms the approach, which focuses

on whether a pany's behavior May give cause ta the other not ta rely anymore on his

future performance. In tbis writer~s opinion, the no-reliance. however, must he

founded on a failure to provide adequate assurance ofone pany's perfonnance sa as ta

allow the other party to avoid the contraet.

(-4) FlIlldamellta/ Breac:h and /tr.'lta/lmetfl Sales: Article 73(})(2)

Anicle 73 govems the avoidance of installment sales. White paragraph (1) of anicle

73 basically repeats the contents of articles 49( 1)(a) and 64( 1)(a) with respect to the

panies' failure to perform a panicular installment..73
, paragraph (2) deals with future

installments. The latter paragraph entitles the aggrieved pany to declare the install...

ment contract avoided for the future if the prornisor's

failure to perform any of bis obligations in respect ofany delivery gives
[the aggrieved pany] good grounds to conclude that a fundamental
breach of contraet will accur with respect to future installments.

As under anicle 72( 1), paragraph (2) of article 73 does not itself provide any assis

tance when a panicular aet or occurrence justifies the conclusion that a fundamental

breach is to be expected.474 The formulation "good grounds to conclude" seems to

Wbere Ibis assurance [of performance1is not pro\'ided \\ithin a reasonable lime. the
part). demanding il ma~' lemùnate the contract if he still reasonabl}' beliC\'es thal
lhen: will be a fundamental non-perfonnance ~. the other pa~. and gives notice of
lennination withoul dela)·.

UNlDROIT Principles anicle 7.3 .... (Adequate Assurance of Due Perfonnance). al
hnp://\\'ww.unidroil.ordlenglisblprincipleslprinc.hunJ:

A pany who rcasonably belic:ves mal there will be a fundamcnlal non-perfonnana:
by the other pany may denwxl adequate assuranœ of due pcrfonnanœ and may
mcanwhilc widahold ilS own performance. Wherc Ibis assurana: is IlOt provided
within a reasonable lime the pany demanding il may tenninale the conuaet.

.J;J Article 73 ( 1) providcs:
ln the case of a contract for delivery of goods by instalments. if the failure of one
party to pcrfonn any of bis obligations in respect of any instalment constitules a
fundamcntal brea;h of œntrael with respect 10 thal instaImenl. the other party may
declare Ibc contraet avoided wim respect to thal insaa1menl.

..~.. Aœording 10 para. 6 orthe Secretarial Commentary on Draft article 641= article 73 orthe Of
ficiai Text), Official Records. al S4; Doc. History. al +U...the lest docs DOt look 10 the seriOUSDeSS of
the cumol breacb. This is of panicu1ar significanc:e wbere a series of bR:aches. none of whicb iD il-
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require a less strict and more subjective standard for avoidance than under anicle

72( 1).'.,5 This reading is confirmed by the Secretariat Commentary on the )978 Draft

version of article 73(2), which is identicaJ with the Official TeX!. There il is expressly

stated with reference to the 1978 Draft version of article 72( 1) that avoidance of the

contract in respect of future deliveries is permitted even though il is not "clear'· that

there will be a fundamental breach. H6

The grounds for the assumption that a fundamental breach will occur are different

under anicle 73 trom those under anicle 72. Neither the promisor's failure to provide

adequate assurance on the promisee's demand, due to a deterioration of the promisor's

creditwonhiness, nor his declaration that he will not perform.. give the promisee the

right ta avoid the contract. An actual failure to perfonn must instead be the basis for

avoidance of future installments..&77

Thus, as far as it concems future installments, article 73(2) does not suppon the ap

proach, which considers a pany's refusai to perform itself as a fundamental breach. lt

confirms, however, the no-reliance approach based on an actuaJ breach.

self is fundamenlal or \\'ould gi"c good reason to fear a future fundamenl3J breach. taken togeaher
does gi\'e good reason for such a fcar" .

.."fi There is a dispute among scholars whether the ditTerent formulations ooder anicles 71(1)C'it
becomes apparent"). article 72( 1)("clear") and article 73(2)("goOO grounds 10 conclude") require dif
fereot degrees of certaiory. Sorne authors hold the view thal there is a gradation of remedies. in
creasing fmm anicle 71( 1) \1a article 73(2) 10 article 72 in the sense that the laller requires the high
est degree of certainry. They argue that IlOt the ditrerent wording itself enables any distinction 10 be
drawn. but lhe SC\'erity of the remed)" s interference with the contract. Avoidanœ of the contraet for
the future under ani<:le 73(2), as a reaction of a breach of contraet aJthough not neœssarily fonda
mental in nature. is al a lesser IC\'el than a\'oidance of the whole contrad. sec Leser, in: Schlecht
riem. An. 73 N. 23~ Magnus. in: Slaudinger. An. 73 N. 22 and An. 72 N. 9.

Other authors œnclude from the wording and the fact. tbal in the setting of article 73(2)(unlike
the situations invoking anicles 71 and 72) a breach of contraet bas alrcady ocaarred. thal a less strict
and more subjective SIaOdard for avoidance is requircd. Sec. e.g., Honnolcl Uniform Law. al § .wl~

Bennett. in: BiancalBonell. An. 73. al 3.3.
Schlecbtriem.. Uniform Sales Law. al 96. takes the view thal the difl'erenl (onnulations onder ani

<:les 71(1). 72(1) and article 73(2) do IlOt require cWrerent degrees o( <:erttinry. He argues lhat the
dccisive factor is ·~hcthcr a reasonable persan wood be convinced thal a breach ofœntraet is œnain
tooccur~.

4':'6 Sec para. S of the Secretarial Commentary on Draft lnicle 64. OOiciaJ Records. al S4~ Doc.
HiSlorv. al oUI.

.r:,,:,- For lhis con<:lusion. sec Bennett. in: BiancalBonell. An, 73, at 3.3 (Slaling that il is doubdW
whether the grounds (or the assumption thal a fundamenlal brcach wiU CXQlI' c:an derive from the
banknaplcy of the othcr party or a stalement by bim mat he docs DOl inlend to perform bis obligations
with respcçllO future inslallments); EoderleinlMaskow, International Sales Law. An. 73, al 7.
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b. The Concept of Fundamental Ore.ch and the Dury to Deliver Substitute

Goods (Article 46(2))

(1) FUIldamelltal Breach i" the light ofthe Text ofArticle 46(~)

Article 46(2) is a specifie case of the buyer's right to demand specifie pertbrm...

ance...78 It gives the buyer the right to substitute delivery where the lack of conformity

conslilules a fundamental breach of contraer. ..1'9

Since this remedy applies only to the delivery of non-conforming goods and re

quires that delivery aetually have occurred, anicle 46(2) does not apply when the seller

has not delivered al ail. In such a case the buyer has Hanly" the generaJ right ta de...

mand specifie performance under article 46( 1), Consequently, the approach focusing

on one pany's (in)ability or (un)willingness ta perfonn al ail as a relevant factor in the

detennination offundamental breach cannat be employed. Neither can the no...reliance

approach be employed under anicle 46(2) since, as under anicles 49( 1)(a), 51 (2) and

64(I)(a), no future perfonnance is due other than the remedying of the non...

confonning goods itself.

(2) FIIIHlamellla/ Breach alld the Legis/a'ive His/ory ofArticle 46(2)

The approach of the UNIDROIT PrincipJes, focusing on whether the breaching

party will sutTer disproponionate Joss as a resuJt of the preparation or performance if

the contraet is avoided, has not been introduced into the Convention. The rationale for

that approach, namely to treat non-performance after the preparation of performance

Jess likely as fundamental lhan non-performance before such preparation"lO, has Rot

·PI Article 46(2) prO\ides:
If the goods do DOt confonn with lbe contraet. the buyer ma}' require deli\'el)' of sub
stilule goods onI)' if the lack ofconfonnit)' coD5ÙIUles a fundamenlal breach ofcon
traa and request for substitute goods is made eithcr in conjunction with notice given
under article 39 or within a rcasonable lime tbereaftcr.

-179 EnderieinlMaskow.lolemational Sales Law, AIt. 46. al 3.
~.o Sec comment c. on UNlDROIT an. 7.3.1 (stating lhal "(nlon perfonnanc:e is less likely 10 be

trealed as fUndamenlai if il occurs laie. 18er the preparation of perfonnanc:e, tban if il occurs carly
bd'orc sucb preparation").
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been reported as subject of deliberations within UNCITRAL or at the Vienna Diplo..

matic Conference.

As for the buyer's right ta substitute delivery. however. consideration was given ta

limit the exercise of tbis right to avoid hardship on the seller. Since the seller is in the

same economic position as when the buyer had chosen avoidance of the contract481
, it

seems useful to examine the legislative history of Anicle 46(2) and decide whether it

can support the application of the UNIDROIT Principles approach.

(a) Deliberations within the UNCITRAL

During the preparatory work for the Convention there was sorne controversy as to

whether or not the buyer's right to demand cure should me made explicit in the teXl,

and whether there should be any limitations on the exercise of the buyer's rights ta

demand cure and substitute delivery. Under one view, the right ta require cure should

be limited ta cases of fundamental breach and, if the goods have been delivered, the

cure should not cause the seller unreasonable inconvenience or unreasonable ex

pense."'2 Another view was that there should he no limitations on the right of the "in

nocent" pany to require that the pany in breach perform the contraet....3 A Special

Working Group then proposed the following limitations on the buyer's right to demand

cure (2) and substitute delivery (3)"'4:

(2) The buyer may require the seller to remedy a lack ofconfonnity in
the goods by repairing them only if the seller can do 50 without
unreasonable inconvenience or unreasonable expense.

(3) The buyer may require delivery of substitute goods if the lack of
conformity constitutes a fundamental breach and it is ,eafonahly
practicable for the seller to supply substitute goods.
[emphasis added]

411 For a similar stalemenl, sec Will. in: BiancalBonell. An. -16, al 2.2.1.2.
Where the bu~'er asks for subsûlUle deIÎ\'el)' the seller bas 10 co\'er ROt 001)' the œ5\S of disposing

of the non-œnfonning goods. as Îs the case ",ben t.'1e bu}'er a"oided the con~ bul aJ50 of shipping
a second lot of goods 10 the buyer. The COSIS 10 the seller arising OUi of the e.un:ise of the remcdy of
substilUle deliveJY Ihus migbl be œnsiderably higher tban of the avoidance remcdy.
~ Sce UNCITRAL Yearbook VIII (1977). al 43 ~ 247)~ Doc. HiSlory, al 336.
.al sec UNCITRAL Yearbook VIII (1977). al 43 ~ 2"I)~ Doc. HiSlory. al 336.
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In suppon of the proposed text. it was stated. inter alia. that if the costs to the

seller of curing defects or of supplying substitute goods were prohibitive, then the

buyer should be compelled to accept damages..&K~ This mie would coincide with the

principle of mitigation of damages set out in anicie S9 [=anicle 77 of the Conven

tion)..&116 Those who opposed the proposed text reiterated that the right ta demand

perfonnance should not be subject ta any pre-conditions..&17 UNCITRAL did not re

tain the proposaJ"K8 and accordingly no limitation on the exercise of the buyer' s right to

substitute delivery was introduced in the text of the 1978 Draft Convention...i9

(b) First Committee Deliberations and the Decisions by Plenary Conference

At the VieMa Diplomatie Conference the eontroversy continued. The amendments

submitted by the delegations of Norway490, Denmark"91. Finland.a92, and Sweden.a93 ta

414 Sec UNCITRAL y carbook VIII (1977). at 43 (': 2S 1): Doc. Histo~·. at 336.
4I~ See UNCITRAL Vearbook VIII (1977). al 44 <<<; 254): Doc. History. at 336.
.QI6 Sec UNCITRAL Vearbook VIII (1977). at 42 (': 2S4)~ Doc. Histor)'. al 335.
Likewise. the United States proposed amending Draft anicle 73 ('= aniclc 77 of the Officia! Text)

10 reduce a claim against the part}. in breach if the injured pany failed ro miligale damages. As pre
sented. the proposai would ha,'c applied 10 any fonn of relief. The proposai was defeated. Sec U.N.
DOC, A/CONF,971C.IIL.288. OfficiaJ Retords. at 133~ Doc. Histo'). al 70S~ see aJso para. 3 of the
Secretariat Commentary on Draft article 73. Official Records. at 61: Doc. Histor)'. at 451 (mitigation
applies ool}' to damage awards).

41" Sec UNCITRAL Yearbook VIII (1977). al 42 (4[ 256): Doc. History. at )35.
œJ See UNCITRAL Veadxlok VIII (1977). at 42 (~ 257): Doc. HiSlor)'. at 335.
"19 Draft anicle 42 prmides (sec Official Records. al 9~ Doc. History. at 386):

(1) The bu}'er May require perfonnance by the seller of bis obligations unless lhe
bU~'er bas resoned 10 a rem~' which is inconsistcnl with such requirernents.

(2) If the goods do nol confonn \\ith the contraet. the b~'er ma~' require delivery
of substitule goods only if the lack of confonnity constitutes a fundamental
breach and a request for substitute goods is made either in conjunction l'llh
[DtaftJ anicle 37 or within a reasonablc lime lhereaftcr.

"90 The Nom'egian delegation proposed to replace paragraph (2) of Draft. anicle 42 by the follo",
ing tex( of paragraphs (2) and (3) (see U.N. DOC. A1CONF.97/C.IIL.79~ reprinled in Official Rec;
anis. al 112~ Doc. HiSlOl)'t al 684):

(2) Wbere the goods do ROt confonn "ilb the contratl. the buyer may require Ihe
selle, la remedy the lack ofconfo""'ity by repai" unless this is nol ,.easonab(v
praclicable fa,. the selle" 0,. to delive,. substitute goods if the lack of <:onfor
mil)' c:onstitutes a fundamental breach. [emphasis in the original)

(3) Any request fa,. repair or substitule goods may be made on~v in conjundion
with notice given under (Oraft) anicle 37 within a reasonable lime thereafter.
[emphasis in the original)

..91 The Danish clelegation proposed to replace paragraph (2) of Draft article 42 by the following
teX! ofparagrapllS (2) and (3) (see U.N. DOC. AlCONF.97/C.IIL.l38~ ,el"inled in Official Records.
al 112~ Doc. History. al 684):
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Draft article 42(2) proposed that the buyer shouJd have the right to require the seller to

bring non-conforming goods inta conformity by repair. Such a remedy was viewed as

being in the interest of the buyer in cases where no substitute goods could he obtained.

and being generally in the interests of both panies. in that it allowed a fairly lenient

remedy which wouJd remove obstacles to a contraet."q.. The Norwegian and Swedish

delegations pointed out that paragraph (1) of the Draft anicle 42 did not specify the

nature or means of performance as regards the buyer's right to repair. Therefore a

specifie provision on the buyer's right to repair was required."~~ None of the propos

aJs, however. aimed at cunailing the exercise of the buyer's right to substitute delivery.

Only the proposai made by the Federal Republic of Germany~96 purported to limit

the buyer's right. ft was to a large extent identicaJ with the Scandinavian proposaJs as

(2) Where the goods do not confonn \\ith the contract. the bUler ma~' rcquirc the
seller to remedy the lack of cOlÛormil)' b}' repair unlcss tbis is nol reasonabl~'

prae:ticable for lhe seller. or if the lack of confonnitl constitutes a fundarncntal
brcach. to deli\'er substitute goods.

(3) Any request for repair or substitute goods ma~' be made oRly in conjunction
wilh nOlice given under [Draft) anicle 37 or within a reasonable lime lhereaf
ter.

492 The Finnish delegation proposed to replace paragraph (2) of Draft article 42 by the follo\\ing
teX! ofparagraphs (2) and (3) (see V.N. DOC. AlCONf.97/C.IIL.l39: reprinled in Official Records.
al 112~ Doc. fti5l0l)', at 684):

(2) Where the goods do not confonn with the contraet. lhe buyer may require lite
seller 10 remedy the lack ofconfonnil}' by repair if such a repair does nol cause
the seller unreasonable costs or hann, If the lad of confonnil}' constitUles a
fundamenla1 breach. the bu~'er may require the seller to delivcr substitule
goods.

(3) An)' rcquest for repair or substilule goods may be made anJ)' in conjunet.ion
"ith notice given under anicle 37 or within a reasonable lime lhereafter.

0193 The Swedish delegalion proposed to replace paragraph (2) of Draft anicle 42 ~. the follo\\in8
text of paragraphs (2) and (3) (sec V.N. DOC. AlCONF.97/C.IIL.173: reprinled in Official Reœrds.
al 112: Doc. Hi5l0~'. al 684):

(2) The buyer may rcquire the seller 10 re~' the lack of confonnit~' in the goods
~' repairing Ihem onl~' if lhe seller can do 50 wilhoul unreasonable incon\'en
ienœ or unreasonable expense. [emphasis in the originall

(3) The buyer 1118)' require deli"cry of substitute goods oRly if the lack of confor
mity constitutcs a fundamenlal brcach and il is reasonabl)' praeticable for the
seUer 10 suppl)' substitule goods.

494 Sec comments orthe Finnish dclegation (Se\·on. .. 7">, Official Records. al 332: Doc. Histol)'.
al 553.

495 See comments of the Norwegian (Rognlien. C 77) and Swedish delegation (Hjemer. -: 81). Of·
ficial Records. al 333; Doç. History. al 554.

..96 The delegation of the Federal Republic ofOermany proposed 10 revise paragraph (2) 10 read as
follows (sec V,N. DOC. A/CONf.971C. Ill. IJS; reprinted in Official Records. at 112; Doc. History. al
684):

If the goods do DOt confonn with the contrad. the buyer may require the seller to
remedy a lack of conformity in the goods by repairing them or to deliver substituee
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far as the buyer's right to require the seller ta repair the goods was coneemed. There

was a difference, however, in that the buyer's risht ta require substitute goods did not

depend on whether the lack of eonformity constituted a fundamental breaeh of con

tract. The German delegation took the view that this right should be excluded only if it

was not reasonabJy practieable for the seller to deliver the substitute goodS..a
Q

7

An ad hoc Working Group was established ta prepare a common text, 498 A com

promise, however, was reached only in respect of the buyer's right to demand repair,

the exercise of which was made subject to the condition that repair he reasol1ahly

pract;cahle for the seller. -199

The joint proposaJ was generaJJy welcomed by several delegations with the excep

tions of Francesoo, the former USSRSOJ
, and the United StatesS02

, which proposed

amendments aimed at taking ioto account that in sorne cases the buyer shouJd have the

right ta repair, evell {f repair M'OI/Id pllt Ihe seller 10 cOl1siderahle ill"ollvellie",·e. 503

goods unless it is reasonabl}' Rot practicable for the seller to repair the goods or to
deli\'cr substitute goods, An}" requesl to repair the goods or to deli\'er substilule
goods ma)' be made onl~' in conjunetion with notice gj\'en under (Draftl anicle 37 or
within a reasonable lime lhcrcaftcr,

.s9~ Sec commenls of the German delcgation (KJingspom, ~ 76), Official Records, 31 333~ Doc.
Histon', al SS4.

4911· The ad hoc working group ",as composed of the represenlalivcs of FinJand, Ihe Federal Re
public ofGermany, Norway and S",edcn.

499 Their joint proposai was mainJ}' based on lhe wording of the originaJ amenclmenl 17)' the Fed
erai Republic of Gennan~' except for the question of the delivery of substitute goods. on which the
member of the ad hoc Working Group held differing views. It added as a ne\\' paragraph (3) the fol
lo,,;ng text (sec V.N. DOC. AlCONF.97/C,llL.173~ repr;nted in Official Records. at 1I2~ Doc, His
tOl)', at 684):

If the goods do nol confonn with the contrae1. the buycr may require the seller 10
remedy the Jack of confonniry by repair unless this is nol reasonab(v p,aclicab/e jôr
the sel/er. A request for repair must either in conjunttion "ilb notice given undcr
[Draft1article 37 or within a reasonable lime thereafter. (emphasis addcd1

~oo The French delegation proposed the addition of the words "due acœunl being taken of the le
gitimate interesas oflhe ~'er" al the end orthe tint sentence. Sec Official Retords, al 33S (Ghestin. ,
IS): Doc. History. al SS6.

~Ul The Soviet delegation proposed the deleting the words "for the seller" al the end of Ihc 6rst
senlence of the new paragraph (3). See Official Records. al 336 (Medvede\.·, ~ 2")~ Doc. Hi5lory. at
557.

50::: The U.S. delegation suggested introducing a phrase such as "taking account of the àn:u.m
stances of the seller and the buyer'. Sec Ofticial Retords. al 336 (Famswonb, ~ 28); Doc. History. al
557.

503 Sec commenl5 by the F~nch (Ghcstin. ~ 15). Russùln (Medvedev. ~ 24) and U.S. cleleptions
(Fams"'o~ 128), Official Records. al 335-336; Doc. History, al 5S6-5S7.
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The three delegations finally agreed on a joint teX!. which was unanimously adopted. so"

It revised the new paragraph (3) to read:

If the goods do not conform with the contraet. the buyer may require
the seller to remedy the Jaek of eonformity by repair unless this is not
reasonable. taking account of aU the eircumstanees. A request for re
pair must be made either in eonjunction with notice given under [Draft]
article 37 or within a reasonable time thereafter. so~

The representative of the Federal Republic of Germany then suggested that his

deJegation's draft amendment should be brought into line with new paragraph (3) just

adopted. ~06 Paragraph (2) should accordingly be revised to read:

If the goods do not confonn with the contraer, the buyer may require
the seller ta deliver substitute goods 1I11less this is 1101 reasollahle, tak
ing account of ail the circumstances. A request ta deliver substitute
goods May be made only in conjunction with notice given under Draft
article 37 or within a reasonable time thereafter. ,o7 [emphasis added]

The Gennan representative argued that his delegation's proposai would allow the

courts to consider the circumstances of each particular case, including the difficulties

of both the seller and the buyer. This proposaJ was criticized by several delegations,

primarily on the grounds that the delivery of substitute goods and avoidance were,

trom an economie perspective, very similar situations~OIl, and thst the delivery of sub

stitute goods might tum out ta be even more onerous on the seller than simple avoid-

~ Sec Official Records. al 336 (1' 38t Doc. HiS101)·. al 557.
~s Sec Official Records. al 336 (': 37)~ Doc. Histon'. al 557.
W Sec the comments b)' the German delegation <Landfcnnann. ~ 47), Official Retords. al 337~

Doc. Historv. al 5.58.
50" Id. ~

The proposai was welcomed by the Italian delegation whose represenlalive poinlcd oui thal para
graphs (2) and (3) deali only with specific cases and that the gcneral righl \\'as sel out in paragraph
(1). The choice bctween the IWO possible remedies desaibed in paragraphs 2 and 3. basicaUy de
pended on the nalUre of the goods and no~ as the existing teX( of paragraph (3) provided on the na
hile orthe breach. See OfticiaJ Records.. al 337 (BoneU., SI): Doc. Hîstory, al 558.

Sec. on the other hand.lhe conunents of the Swedish delegation. Official Records. al 337 (Hjemer•
~ 52); Doc. History. at 558, which criticized the Oennan proposai for confusing the silUation. sinœ il
coUapsed IWO ideas. substitution and replir.

sœ Sce commcnts of the Bulgarian delcgation (StalC\'. '{ 49). OfJiciai Records. al 337; Doc. His
tory. al 558.
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ance. ~09 For these reasons~ it was argued~ the requirement of fùndamental breach

should be kept. In the light of that criticism it was agreed to reject the German pro

posaJ.SIO

(c) Conclusion

Neither UNCITRAL nor the delegates at the Vienna Diplomatie Conference

adopted proposaIs which were aimed al taking inta account the consequences arising

out of the buyer's exercise ofhis right to demand substitute delivery. lt seems that the

delegates viewed the seller's interests as being sufficiently protected by the fundamen

tal breach requirement, and wanted~ once a fundamental breach occurred~ to have the

interests of the buyer in exercising his right ta substitute delivery prevail over those of

the seller, SIl

5uch an interpretation is confinned by the drafting rostory of the disposition gov·

eming the buyer's right ta demand repair, which does not require a fundamental breach

but May be Iimited in view of the consequences ta the seller. In tbis context, it should

also be noted that the delegates adopted an amendment ta the etTect that the buyer's

right ta repair is not automaticaJly barred by the faet that repair would put the seller to

considerable inconvenience.

S09 Sec commenls of the French delegation (Stale\'. ': 49). Official Records. al 337~ Doc. Histo~·.

al 558.
Sec a1so para. 12 of the Secrelariat CommenlaJ)' on Draft anicle 42. Ofticial Records. al 38~ Dot.

History. al -128:
If the goods \\'hich have been delivered do DOt confonn 10 the contraet. the buyer
may wanl the seller to deliver substilule goods which do confonn. Howcver. il couJd
be expccted thal the c:osts to the seller of shipping a second lot of goods 10 the bu~'er

and ofdisposing of the non-eonforming goods already delivercd mighl bc considera
bly pcaler than the buyer's loss from having oon-œnfonning goods, Therefore~

pardgraph (2) provides WI the buyer cao "require deli,'ery of substitule goods only
il the lack ofconformit)' coDStilUfes a fundamenlaJ breach .. ,.•

SIO Sce OfIicial Records. al 337 (~ 54. SS); Doc. History. al 558.
SIl For a similar conclusion. sec Curran Grosswaid. Cross Reference and Edtiorial AnaJysis of

Anicle -I6~ Pace University database. hup://www.dsg.law.edulcisgltextlcrosslcross-46.htrnl (stating
that clements of reasonableness are buill inlo Anicle 46(2) and (3) in chat the bayer may IlOl n:quire
the seller to remedy a lack of conformity by rcpair pursuanliO Anicle -16(3) whcn uthis is WlIQSOn
able ha\;ng reprd 10 ail lhe cin:umstanœs" and in thal the buyer may ooly requin: deli\'cry of sub
5lÏlule goods pursuant 10 Aniclc 46(2) wben there is a lack of confonnity abat coRSÙtules a funda
mclllal brcach ofconuaet.
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Bearing in mind that in the most cases substitute delivery is Iikely to generate

greater costs and thus causes even more hardship to the seller than avoidance~ it

therefore seems plausible to argue that when the consequences of substitute delivery

are not considered in detennining fundamentaJ breach, ail the more sc should no con

sideration be given to any hardship suffered by the seller as a result of the contract

avoidance (argllme"'lIm Q maiore ad mi/nls).

3. Avoidance Situations Where No Fundamental Breach Il Required

1. Non-Performance within Timf Fistd by Nllcllfrist Notice: Articles 49(1)(b),

64(1)(b)

According to anicle 49( 1)(b)~ non-delivery does not per se aJlow the buyer to de

clare the contraet avoided. Likewise, anicle 64( 1)(b) provides that non-payment or

faiJure to take delivery itseJf does not entitle the seller to declare the contraet avoided.

[n both cases must a Nachfri.'tt be fixed~ 12, and only once the breaching party has fwled

ta perform within tbis period fixed by the Nachfrisl notice or has decJared that he will

not perform is avoidance permitted. This Nachfri.vl requirement leads to the question

of whether it is reconcilable with anicles 49( 1)(b) or 64( 1)(b), respectively, ta treat

non-performance due to the parties' (in)ability or (un)willingness as fundamental

breach without having set such a Nachfrist.

ln the present writer' s view this question must be answered in the affirmative. The

objective of the Nachfri.vl requirement is to exen pressure on the breaching pany in

case of Jate delivery and to give him a second chance to perfonn. However, where the

pany refuses ta Perform and thus expresses his unwillinsness to perfonn the fixing ofa

Nachfrisl makes no sense.~!3 The same is true where it is clear from the cireumstances

~l:! See anicles 47( 1) and 63(l)(permilting the seRing of a lime limil for laie performance on the
sidc of the seller and buyer, respedi,·ely).

SIJ For lhe same conclusion.. sec Huber. in: SchJechtriem~ An. 49 N. 22; Will, in: BiancalBoneli.
An. 49. al 2.1.3.

See al50 Treitel. Remedies. al 16-14910 16-ISO (stating \\'ith regard 10 the Nachfrist requiremenl
undcr German. Austrian and S"'55 law that the main purpose of the requirement of a Nachfrist is to
prolcet the promi5Or by giving mm a fiuther period of graœ within which 10 perform~ bul that in case
of the scller's refusai. ·'no usefuI purpose would be served by the Nach,frist"). [emphasis in the origi
nal)
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that the party is or will not be able to perform. S1
-' The scope of article 49(1 )(b) and

64( 1)(b) is thus actually limited to cases of late deliveryS IS. and il follows fiom that the

factors focusing on the panies' (in)ability or (un)willingness to perform are not ex

cluded by anicles 49( 1)(b) and 64( 1)(b).

b. Avoidancr of Installments Basrd on Interdependencf with a Defective In

stallment: Article 73(3)

Paragraph (3) of anicle 73 provides for cases where one instaJlment is avoided in

aecordance with paragraph (1) of anicle 73 and it has interdependence with other past

or future deliveries. In such case, the buyer may~

at the same time~ declare [the contraet] avoided in respect of deliveries
already made or of future deliveries if, hy rea.fioll of Ihe;r illlerdepe"J
ellce, those deliveries COI/Id lrot he IIsed for the pllrpose co,"empla/ed
hy the parties at the time of the conclusion of the contract. [emphasis
added]

This wording seems to suppon the approach focusing on the purpose of the con

tract in determining fundamental breach, even though it is not expressly stated that the

lack of utility of past of future deliveries itself constitutes a fundamental breach. It

could be argued, however, that anicle 73(3) is the counterpan of anicle 51(2) as far as

delivery is made in installments and that it clearly contemplates a fundamentaJ breach

situation.' 16

SI4 Sec Treitcl. Remedies. al 16·1SO (S1aling that the ;Vachfrist requirement is not applicable wbcre
the default does not consist of dela~' but of impossibilil)').

~J~ Sec para... of the Secretariat Commentai}' on DraA anicle 43 [= anicle 4' of the Otlicial
Tcxtl. Official Records. al 39~ Doc. HiSlory al 429:

This Convention specificaJly rejects the idea that in a commercial contract for the
international saJc of goods the bu)'cr ma)', as a generaJ rule. avoid the conlract
merely betause the contraet delivery date bas passed and the seller bas DOl as yet
deliven:d the goods. In these ciraunstances the buyer may do 50 ü. and only if. the
failwe 10 dclivcr on the contrae:t delivery date causes him subslantial detrimenl and
the seller foresaw or had reason 10 forcsee such a result.

SI6 Sec Huber. in: Schlechtriem. An. SI N. 3 (stating that anicle 51(2) is not applicable 10 insaall..
ment contracts).
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4. Limitations on the Concept of Fundamental Breach

1. Forneeability of the Consequences of thr Ore.ch

The systematic interpretation of the foreseeability element. for several reasons.

strongly supports the approaci\ which focuses on the conclusion of the contraet as the

relevant point in time. First of ail, except for those provisions coneerning the loss of

remedial rights as a result of a delay by the aggrieved party~17. whenever knowledge or

foreseeability is required under the Convention the time of the conclusion of the con

tract is relevant. S11 ft should also be noted that aMicie 73(3) dealing with the avoid

anee of installment contraets. expressly refers to the time of the conclusion of the eon

tract.

Moreover, businessmen calculate their potential risks arising out of a transaction at

the time ofthe formation of the contract."9 Taking ioto account events occurring after

the closure, however, would aJlow one pany to increase the risks of the other pany. A

buyer. for example. could transform a contraet in which the time of delivery is not fun

damenta) into a transaction where time is of the essence of the contract by sirnply in

forming the seller that he has promised to selI the goods at a panicular time. S20 Such a

reading ofarticle 2S would hardly contribute to a greater acceptance of the Convention

in the business world. 521

51~ Sec. e.g. anicle 40, 43, 49(2)(b), tH(2)(b).
~II Sec Holthausen. RlW 1990. 101. al 105 (concluding from the "CI)' similar wording of anicles

25 and 74 thallhe lime ofthc conclusion of the contraet is the relC\'ant point in time for kno\dedge or
foresecability and empbasizing with reference to article 9(2), 31(b), 42(2)(a), 73(3), and 79( 1) lhat
under Ihc Convention. whenever kno",ledge and foreseeability is n:quiraf. the lime of the conclusion
of Ihe conuaa is relevant. exœpt for those plO\isions wlùch deaJ wilh the loss of remedial righas as a
result of a dcIay by the aggrieved party, such as article 40, 43. 49(2)(b), 64(2)(b), but those provision
apply by their nature oRly a later point in lime).

519 This point has been emphasized by tbosc authors \ic\\'ing the time of the conclusion of the
conuaa as relevant. Sec, e.g. Sch1echtrie~ in: Schlechtrie~ An. 25 N. 15.

S~ For a similar example. sec SchJshtriclIl- Unifonn SaJes Law, at 60.
S:!! 80th the black leuer NIes of the UNIDROIT Principles and the European Principles do DOt c.,,

pressly Slate the lime wben the party in bn:acb had to bave or should have fon:seen the detrimcntal
consequences to the other side. The om'ia1 commeoWàes. however. expressly reCer 10 the time of lbe
fonnation or the contJact.

Sec LandoIBeaIe. The Principles on European Contract Law, at 126~ UNlDROIT. Principles of
International Contraets. comment 00 an.7.3.2(a).
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Finally, the foreseeability requirement under anicle 2S is similar to that under anicle

74, which contains the foreseeability test for the recovery of damages, and provides

that the

damages may not exceed the 1055 which the pany in breach foresaw or
ought to have foreseen al the lime ~f the c:o"clll.~io" of the COII

tracl . .. [empha5is added]

as a possible consequence of the breach of contraet. As one Canadian author, who

represented Canada at the Vienna diplomatie conference, rightfully pointed out: it

would be "anomalous" if a pany could take the radical step of avoiding the contract on

the basis ofconsequences for which it could not even recover damages. ':!2

b. Seller's Right to Cure: Article 41

Having regard to an offer to cure is not expressly required in the detennination of

fundamentaJ breach, and an American proposai to include such language in anicle 25

during the preparatory works for the Convention was not adopted by UNCITRAL. 523

Thus, consideration of an otfer to cure as a limiting factor in detennining fundamentaJ

breach, in view of ils present definition, is only permissible if one argues that, where

cure of a breach is feasible and the breaching party is willing to cure, the aggrieved

party is not substantially deprived of his expectations under the contract. With regard

to the buyer's right to avoidance, such an interpretation, though plausible~2", cannat be

~~~ See Ziegel. Remediai Pro\'isions. al 9·20.
F1echtncr. 8 J.L. &. Com. 53-.. 108. al Il. A. (1988) Iakes a differenl vie\\'. Wilh refcrence 10 the

U.C.C., whicb, on the one band. limils consequenlial damages 10 losses foreseeable al the lime of
contraeting (anicle 2), while on the other band pcnnils the buyer 10 fe\'okc aa:epcance of non·
confonning goods - an action equivalenl 10 avoidance under the Convention - if the non-conformily
..substantially impairs (lhcir) value 10 him" (section 2-608( 1». he argues tbat there is a pn:œdcnl for
the "anomalf' fearcd by Ziegel in the V.S. sales law. Funhenuore, he argues thal this allegcd
"anomaly'· couId be justified on the ground thal the foreseeability requiremenas in Articles 25 and 701
sen'e dift'crcnl purposcs. While the foresceability limitation on damages is designcd 10 limit the fi·
nancial exposlR of the panics 10 a conlrad for sale b)' excluding liability for rernolc consequences.
the foreseeability n:quirement in the definition of fundamenlal breach, in contrast, is mcanl 10 limil
avoidanœ 10 appropriale circumstanees.

S~ Sec SIIp'd Pan III. B.2.b.(I)(a)(ii), note 399.
S:::4 Sec Huber. in: Schlecbtricm, An. 016, N. 23 (stating tbat where the aJJ'C of a breach is fcasible

the agrievcd party is IlOt generaUy substantiaUy dcprived of its expeaaûons under the œntrad);
Schlec:btriem. Uniform Sales La,,', al 78 (Slating lbat when lime is DOt of the essence of the œntrad.
the seller'5 cure wilbin a reasonable time after the due date will normally prevcnl the dclay from con·
sûlUûng a ftmdamcntal breacb).
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justified by the Convention's legislative history of the concept of fundamental breaeh~

as ilIustrated above. S2S It is also incompatible with the text of anicle 48( 1) itself S:!6

The opening words ofanicle 48(1) make the seller's right to cure ""[s]ubjeet to ani

cie 49". Giving these words their ordinary and plain meaning, it appears that the

buyer's right ta declare the eontraet avoided in aceordance with article 49( 1)(a) pre

vails over the seller's right to cure. S27 The detenninatian of fundamental breaeh in the

light of any offer to cure, however, would enable the seller to prevent the buyer from

avoiding the eontraet and would, therefore, aetually allow the seller's right to cure

prevail over the buyer·s right ta avoid, Even if one argues that the opening words do

not clarify their exact relationship, the position that the right to cure is paramount ig

nores the faet that the majority of the delegations at the Vienna Diplomatie Conference

took the exact opposite view. S28

Another argument against the detennination of fundamental breaeh in the light of an

offer to cure can be found in the text of article 50, where it is expressly stated that the

seller's right to cure prevails over the buyer's right to reduce the priee. In view of such

a clear wording, it seems plausible to conclude that if the delegates to the Diplomatie

Conference had really wanted the right ta cure to prevail over the right to deelare the

contraet avoided, they wouId have used similar words either in Inicle 48 or 49.

funhermore, the employment ofan oITer to cure as a relevant factor in detennining

fundamental breach would cause both theoretical and practical problems. The notion

of an offer being able ta retrospeetively frustrate the buyer'5 existing right of avoid

ance is difticult ta justify in theory. ~29 Practieally, this approach gives rise to the ques-

525 Sec supra Pan Ill. B. 3.
S~(, For lhe lext ofanicle oI8( 1). sec ~lIpra noie 256.
~::!~ For a similar conclusion~ sec Zicgel. Remediai Pnn'isions, al 9-22; Schn~'derIStraub. in: Hon·

sell. An. 48 N. 29, Honnold. Uniform Law. al § 296. takes a very differenl position, Hc argues. with
referenœ la the legislative history. tbat the amendment to article 48(1) Mleaves linJe room for doubt"
thal the righl 10 cure is the paramounl provision and tbal the cure provision of anicle oIS( 1) couJd be
frustratcd"by an unqualified application ofanicle "9(1)",

5:8 Sce supra Pan III. B.2.b,(1)(a)(ü)~ noie 394.
5:9 Sec Karollus. ZIP 1993. 490, 49~~ Huber. in: ' .. CaemmererlSchiechtriem (lst ed)~ An. 46. N.

18 (both criûcizing the curabilily approacb on the grounds il enables the seller retrospcctively to frus
trale the buyer's right of M'oidaoœ), See also the crilic:al comments by Will. in: BiancalBoneU. An.
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tion of whether the seller must have made rus offer to cure before the buyer has made

his notice of avoidance. If priority were decisive. one would provoke a competition

between buyer and seller and produce purely arbitrary results. HO Leaving aside that

such competition in exercising a remedy should not be a consideration under law. it

would also leave the seller in limbo as long as he does not know of the defect, BI

The only way to avoid such consequences (and to proteet the seller's interests)

wouId be ~ither to impose on the buyer the duty to notit)' the seller of the breaeh and

to give the seller the opponunity ta invaJidate the declaration of avoidance retroae

tively through an otfer to cure, or to not Ireat his right ta eure as precluded by the no

tice of avoidance. The latter way has been adopted by the UNIDROIT PrinciplesS32

but. at least as a general rule, there is no room for it under the Convention. According

to the Official Records of the Convention it was not even discussed during the pre

paratory work for the Convention.

Bath approaches seem difficult to reconcile with the character of the avoidance

remedy, which initiaJly releases bath parties from their obligations after notice of

avoidance has been given. Ta make the fundamentaJ nature of the breach dependent

on an airer to cure would give the seller the opponunity to reinstate the buyer' s obli

gations. Consequently, the buyer would be retroactively burdened with the duty ta

mitigate the 1055 resulting from the breach. This resuit daes not seem to be fair to the

buyer since he already bears the risk ofevaJuating the gravity of the breach. S33

48. al 3.2.2.. \\'here the aulbor asks the question of whether there is an}' "nced to reson to 50 oneon
\incing a construction" 10 protect the seller's righl to cure by gi\'ing the following illustration:

Suppose that }'esacrda}' [the buycrl concluded mal a cenain breach \\'as fundamenlal;
today is he awaiting the sellcr's oiTer to cure - the very brcacb bas changed ilS na
lurc and bccome a non-fundamental one; and if tomorrow ail hope vanisbes - the
breacb is aUlomatic:ally re-œnvened into a fundamenlaJ breac:h. Fundamenlal
non-fuodamental - from clay to day does not allow for any legal œnainty in inter
national transactions.

no This point is rightl)' emphasized by SchnyderlStraub. in: Honsell. An. -19 N. 22, Karollus. ZIP
1993,490, 495.

nI For the same criùcism, sec Karollus. ZIP 1993. 490, -I9S.
n: Sec supra noie 194.
B3 Sec Will. in: BiancalBonell, Art. -18. al 2.1.1.1.1. (stating thal "1he buyer who bas aJready suC

fered the seller's fundamentaJ breach of conuaet should nol. in addition. be burdened wim the entire
ranae ofuncertaintics as la the same seller's abiJity and willingness 10 CUJC").
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For ail these reasons, it is tbis writer' s view that having regard to an offer to cure as

a decisive factor in the determination of fundamental breach is not permissible. It

would result in more uncertainty and, as one author rightfully points out indeed ""con

tribute to the funher weakening of the notion of fundamental breach". 534 Insofar as il

has been argued that the selJer's right ta cure would be frustrated through an unquali

fied application of the buyer' s right to avoidance is this not true. His right is simply

limited to those cases where the breach is not fundamental or where the buyer decides

not to avoid the contract despite the occurrence of a fundamental breach.

c. Duty to Mitilate LOllft

Anicle 77 imposes a dUly on the aggrieved pany ta take reasonable steps ta mili..

gate his loss. BS Those steps include the resale of the goods by an aggrieved buyer as

weil as the purchase of substitute goods by an aggrieved sellerB6
. If this provision

were applicable under anicles 46(2), 49( 1)(a) and 64( 1)(a), then article 77 would ef

fectively preclude the buyer from exercising the right to substitute delivery and avoid..

ance whenever substitute goods were reasonably available and would bar the seller

from declaring the contraet avoided whenever it was reasonably possible to resell the

goods. S37 ln other words. the effeet of anicle 77 would be that the aggrieved party

must mitigate 1055 through the choice ofremedy.S311

~34 For tlùs stalemenl, see Will, in: BiancalBoneli. An. ..J8. at 3.2.2.. ",ben: lhe aUlhor criticizes
the "ofJer-lo-cure" approach for nol being "el)' precise.

S3S Article 77 prm"ides:
A pany who relies on a breach of contraet musl take such measures as are reason
able in the circumstanccs 10 mitigate the loss. including loss of profil n:su1ling from
the breach. If he fails 10 take such measures. the part)' in breach may claim a re
duetion in the damages in the amounl by whieh the loss should have been nùtigaled.

SJ6 For similar conclusions. sec Knapp. in: BiancalBoneli. An. 77. al 2.2.; SchJcchlricm, Gcmein
same Bestimmungen, at 169; Famswonh. 27 Am.J.Comp,L. 247, at 251; HonnolcL Unifonn Law. al §
.. 18; Stoll, in: Sc:hlechlriem, Art. 77 N. 10; EnderleinlMaskow, International Sales Law, An. 77, at 2;
Herber/Czerwenka.. Internationales Kaufrec;:ht, An. 77 N. 6; Piltz, Internationales Kaufrœht, § S N.
0162.

5]7 For a similar conclusion. see Farnswonh, 27 Am. 1. Comp. L. 247. al 2S 1 (1979)(commenting
on Draft article 73 (= article 77 of the Ofticial Texal thal "the most common Slep to bc taken in avoid
ance of loss onder a contrad for the sale ofgoods is a substilute sale or .n:saIe 1 10 a.nodler buyer in the
case ofbreach by the buyer and a substilule porehase or "cuver' from another seller in case ofbreach
b)' the seller").

~ll For lhe same conclusion with regard to the availabilily ofabe specifie performance remedy un·
der aniclcs -16(1) and 62, sec Kastely. 63 Wash.L.Rev. 607, al 622 (1988).
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The suggestion that anicle 77 Iimits the right to substitute delivery and avoidance is

contradieted, however, by the wording of anicle 77. the remedial structure orthe Con...

vention, and its drafting history. ln the tirst instance. the second sentence ofarticle 77

provides that

the pany in breach may claim a reduction in the damag~ ... in the amount
by which the loss should have been mitigated. [emphasis added]

Under this wording, the duty to mitigate applies ooly when the aggrieved pany claims

damages, not when that party demands substitute delivery or avoidance. H'I

Second, article 77, as enacted, is placed within the section of the Convention enti

tled "Damages".540 Articles 46(2), 49() )(a). 51(2) and 64() )(a), on the other hand,

appear in the sections goveming remedies for breach of contract by the seller and the

buyer, respectively, and are not concemed with the availability of damages. Under the

Convention, there is a clear distinction between the remedies available to the buyer in

anicles 46 to 52 and damages as provided in anicles 74 to 77.5~1 A similar distinction

can be found as for the seller's remedies. '42 The organization of the remedial provi

sions constitutes a significant distinction between the right to substitute delivery and

avoidance and a claim for damages, including the duty ta mitigate damages under ani
cie 77. 5-13

Finally, the drafting history clearly indicates that anicle 77 does not Iimit the right to

avoidanee or substitute delivery. At the Vienna Diplomatie Conference, the United

States proposed to amend the Draft version of aniele 77 to the eff'ect that the words

H or a corresponding modification or adjustment of any other remedy" should be added

to the provision, ,oU ft was argued that an aggrieved pany's failure ta mitigate loss

539 See Felthiun. 1. Bus. L. 346. al 3SS (1981 )(stating lhat aniele 77 "is hardi)' expressed as a bar
10 reqlÙring performance").

s.w sec Kastel)·. 63 Wash.L.Re\·. 607, at 622 (l988)~ Wall. 26 Tex.lnfl L. 1. 21 I. al 21S 10216
(1991 )(boIh emphasizing that anicle 77 is plao:d in the section whieh deals onJy wilh the damages
remedy).

S41 Sec Article 4S(I), supra note 270.
s.-:: Sec Article 61. supra noie 270.
S.O For a similar assenion in respect of the panics t ript to speàfie performance, see Kastely, 63

Wash.L.Rev. 607, al 622 (1988).
SoI4 See U.N. DOC. A/CONF.97/C.IIL.288, Official Reœrds. al J33~ Doc. Hillory. al 70S.

129



•

•

Part ID: The: M.:aning of lhe: Concepl of FW1damc:nlaJ Brc=ach in Lighl of lite Text of Anlc1c :!;. th~ COn\'~I1t1on' s
Lcgislati\'c: History. Contc:xl \\ithin the Con\'(Jltion. Underl~ing Purposc:s and th~ Obsen'ancc of GOlX! Faith

should relieve the pany in breach not only of liability for damages but also in respect of

the aggrieved pany's other remedies. s"s This proposai was rejected by a large majority

of the delegates. S
-16 Article 77~ therefore~ is not applicable to the exercise of the right

ta substitute delivery and avoidance. The question of whether the duty ta mitigate

loss~ as an expression ofgood faith in international trade~ requires that in arder to rniti

gate loss the aS8rieved pany should refrain from exercising these remedies will be dis

cussed later. s",

s. Fundamenlll Bre.ch in the Lilhl or the Regime Governinl the Seller's Obli

lations under the Convention

Under the Convention a breach is not necessarily fundamental whenever the seller

violates a specifie obligation or provision, and the availability of the remedies does not

generally depend on the violation ofa specifie obligation, except for the seller's duty to

deliver the goods. ~"I ln the latter case, the buyer's right ta avoidance is subject to the

Nachfrù_' procedure, which allows avoidance after having fixed a time of reasonable

length for the defaulting party to remedy his non-performance. '''9

The faet that the fundamental nature ofa breach does not depend on the violation of

a specifie provision of the Convention calts into question the approach foeusing on

The U.S. proposed to mise the second sentence of Draft anicle 73 [= anicle 77 of the Official
Tcxtl 10 read as folloW5:

If he fails to lake such measurcs, the pat1}' in breach ma)' claim a reduction in the
damages in the amounl which should ha"e been mitigated or a co"esponding
modification or ac/justment ofany other remedy. (emphasis in the original)

s..~ The U.S. proposai was aimed al cases where the seller. dcspile the blJ)'cr's wish to the contrary.
continue 10 manufacture a tbing which bas beœme uselcss for thc buyer. solcl~' in order to claim the
full conlract priee. Sec the conunents by the U.S. delcgale (Honnold~ ~ 55). Official Records. al 396;
Doc. HiSiory. a1617.

S46 For the discussion of the proposai. sec Official Records. al 396·398 (~ 55 -78); Doc. Hi5l01)'.
al 617-619. The proposai was rejected by 24 voles 10 8.

s-4i see infra Pan III. E.2.b.c.d.
s.q Unlike the Conunon Law of England. the Convention does Rot adopI a system of a prio,.i char

aacrizalion of the seller's obligations ioto condilion and warranties wilh respect to implied tcnns of
titJe. descriplio~ mcrchanlabilily. fitness, and sale by samplc. Nor docs the Convention, as docs the
Gcnnan law. differenliale bctween "main" and "subordinalc" obligations, nor between ditTerenl rorms
of breach (impossibilily. dclay, so-<:allcd "positive violation of a contraetual du!)·... Cil/pa in contrQ
hendo).

For a brier sununary of the Common Law remedial sySlem.. sec Treilcl. Rcmedies~ al 16-167, and
for a brief summary of the German system. sec, e.g., Dannemann. Oennan Civil and Commercial
Law~ al 27 to 33.
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whether the buyer's expectations have been frustrated due to the breach, Those who

suppon this approach take the view that. where the goods do not possess the features

necessary for the use intended by the buyer. or where a third party claims a right to

possession or prohibits their use by virtue of a patent or other industrial or intellectual

propeny right. a fundamental breach has been committed. Since these cases constitute

a breach of the seller's obligation under anicles 35(2)(a)(b)~'o. 41 Hl and 42!s2, this ap

proach leads to the result that any violation of these provisions must be regarded as a

fundamental breach."3

This conclusion. however. is supponed neither by the text of anicle 25 nor by its

legislative history, It seems to be inconsistent with the legislative history of anicle

49( 1)(b). At the Vienna Diplomatie Conference. a Dutch proposai ta extend the

Nachfrisi-avoidance-mechanism under the 1978 Draft version of anicle 49( 1)(b)".. ta

caver imponant breaches of contraet other than non-delivery was rejected by a sub-

S049 See supra Pan 111. C.l.a.
~50 Aniele 3S(2)(a)(b) pral-ides:

(1) Excepl where the panies ha"e agreed othen\ise. the goods do not confonn "lth
the contract unJess ~':

(a) are fit for the pwposes of whieh goods of the same description would ordinaril)'
be used~

(b) are fit for an~- panicuJar purpose expressl~' or implied1}' made known to the
seller at the time of the conclusion of the contracl except where the cin:um
stances show that the buyer did 001 rely. or mal il was UJU'eaSOnable for him 10
rely. on the seller's skill andjudgemenl

S~I Aniclc 41 pl'O\ldes:
The seller must deliver goods wweh are free Crom any righl or claim ofa lhird paJ1)'.

unlcss the bu~'er agreallo Ulke the goods subject 10 thal righl or claim. However. if
such right or claim is bascd on industrial propeny or other intelleauaJ propeny. Ibe
seller's obligation is go\'erned by an.iele 42.

55: Anicle 42 provides in pan:
(1) The seller must deliver goods whieh are Cree from any ripl or claim of a lbird

pany bascd on industrial propcrty or other intellectual propeny. of wlUch al the
lime of the conclusion of the contraet the seller knew or œuld DOl have bœn
unawaœ. plO\ided that the righl or claim is based on industrial propeny or
other inlellcaual propcny:

(a)
(b)

HJ Sec Schlechtriem. JZ 1988. 1037. al 1045. where the aUlhor takes the \lew thal any violation
of anicle 35(2)(b) and (c) conSlÏtules a fundamcntaJ breach. Lack of fitness for the ordinary use. in
bis eyes. c:annot be Rgardcd as a fundamental breach.

ss.. Draft Anicle "~(l)(b) [=article 49( I)(b) oflhe Conventionl pro\'ides:
(1) The buyer _)' dcclare the contraa avoided:
(a)

(h) if the seller bas DOl delivered the goods witbin the addilional period of lime
fL~ by the buyer in acœrclaDcc with paragraph (1) oC [Draft) anicle 43 or bas
declaRd tbaI he will ROt deliver within the period 50 fi.~.
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stantiaJ margin. sss The etTeet of that proposai would have been to authorize the buyer

to transfonn a lack of eonformity inta a fundamental breach and, as the Official Rec

ords of the discussion of the proposais show, this was the decisive factor leading to its

being rejected. 556

From this rejection, it is plausible to infer that there should be no alliomalism in the

sense that a cenain of lack of eonformity or that third pany claims should always be

regarded as a fundamental breach. As the case Jaw on fundamentai breach eoonrms.

lack of conformity is, in practiee, most often invoked by buyers on the grounds that the

goods are not tit for the intended use. Had the delegations to the Diplomatie Confer

ence viewed such unfitness as a fundamental breach, the discussion of the extension of

the NachfriJ/-avoidance-mechanism to cases of lack of conformity would have been

superfluous. In this writer's view. therefore, the approacl\ focusing on whether the

purpose of the contraet has been frustrated in arder to determine fundamentaJ breaeh'l

is not reconcilable with the regime goveming the seller t s obligations under the Con...

vention. ~57

555 See Repon on the proceedings in lite First Committec. Official Records. al 117: Doc. Histol)'.
at 689 (9 \'otes in (3\'or and 31 against). The Dutch amendmenl (U.N. DOC. AJCONf.97/C.IIL.l65:
reprinled in Official Retords. al 116: Doc. HiSlol)'. al 688) ",cre 10 the following effect:

Revise subparagraph (b) ofparagraph (1) 10 read as follows:
(I)f the seller bas DOt. within thc additÎonal period of time fixed ~. the buyer in ac
cordanœ with paragraph (1) of [Draft) article 43. pcrformed his obligations. or bas
declared thal he \\ill DOt do sa "ilhin the pcriod 50 fixed. (emphasis in lhe originall

After lhis proposai was amended orall)' by Canada by the insenion of the ward "imponanC inune
dialely befon: the word "obligations". the Canadian delegalion withdrcw ilS own proposaJ in favor of
the DUlch amendmenl. see Repon on the proceedings in the First Commitlee. Official Records.. al
117: Doc. Histol)'. al 689.

The Canadian amendment (U.N. DOC. AJCONF.97/C. Ill. 150: ,eprinted in OfIicial Records. al
116: Doc. Hi5lol)·. 3(688) reads as follows:

(I)f the seller bas DOt delivered the Soods or pe,fo,.",ed any other maler;al obliga
tion witbin the additional period of lime fixed by the buyer in acœrdance witb
[Draft) anicle 43 or bas declarcd that he will IlOt deliver wilhin the period 50 fixed.

556 See the comments by the delegations of Sweden (Hjemer. ~ 69). the Federal Republic of Ger
~. (&:hlethtriem. ~ 71). the United States (Famswonh. ~ 76). Greeœ (KriSPIS. ~ 77). International
Cbamber of Commette (Bortoloui. , 82). Spain (Olivcncia Ruiz. ~ 83) and the United Kingdom
(Feltham, ~ 84). omal Records. al 354.355; Doc. History. al 575-576.

sS"~ The Gcnnan Supreme Coun's finding in the New ZeaJand mussels case tbal. in the absence of
an agreement as 10 the mcrchantability of the goocIs. unmarketabilily does IlOt constilUte fundamental
brcach thus corresponds wim Ibis conclusion. Sec Bundesge,ichlshof. 8 Marcb 1995. VIII ZR 159/94,
SIIp'a note 217.
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6. Conclusion (The CORrept of "Fundament.1 Bre.ch" in Contest)

We have scrutinized the concept of fundamental breach under anicle 25 in the con

text of the Convention's remedial system, the various cross-references to fundamental

breach~ those provisions under the Convention giving the panies the right of avoidance

without requiring a fundamental breach and the regime of the seller' s obligations under

the Convention. Moreover, potentiallimitations on the concept of fundamental breach

and their effeet on the availability of those remedies requiring a fundamentaJ breach

have been discussed. The results of this examination can be summarized as follows:

The Remediai System ofthe COllvention

The remediaJ system of the Convention suppons the approach, which focuses on

the IIatllre of the COlllractlla/ ohligatioll, and the remedy-oriellled approach. The ap

proach, focusing on the gravity of the consequences as measured by the cOIl/rac/'s

overa/l va/Ile alld the mOllelary Joss slIffered hy the aggrieved party, is not supponed

by the Convention's remediaJ system. ft disregards the faet that the damages remedy,

apan trom the right ofavoidance, is always available to the aggrieved party, nor can il

explain why avoidance is necessary, above and beyond the damages remedy, to proteet

the expectation interests of the aggrieved pany under the contraet. Nor too can the

application of the additional criteria provided for by the UNlDROIT Principles be sup

paned, according to which a breach is tùndamental because it was comrnitted intell..

tionallyor reckles.fi/Y. ft disregards the fact that under the Convention's remedial sys

tem fault is not generally a condition of contraetual liability and that no remedy de

pends on fault in the sense ofdeliberate or negligent wrongdoing.

Cross-References to FUIldamental Breach

The criterion employed by the UNIDROIT Prineiples which looks at whether the

breaching party would suifer a disproporlionale loss as a result of the avoidance in

determining fundamentaJ breach cannot be supponed by the various cross-references

to fundamental breach. To the contrary, the drafting history of anicle 46(2) gives

good reason ta view recourse to tbis criterion, in general, as probibited. The different
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cross-references do, however, confirm the Ilo-re/iallce approach (anides 72, 73(2»

and the approaches 100king at one pany's (illJahilit)' (lI11jM'illillglle.fts 10 perfiJrm (ani

cie 72) or whether the goods are fit to their ;nlelldedp"rpose (anitle 51(2».

Avoidance Sitlla/iolls Where No Flllidamelltai Breach Lft Reqllired

None of the various approaches to determine fundamentaJ breach is excluded by

the provisions entitling the parties ta avoid the contraet without requiring a funda

mental breach (anides 49( 1)(b), 64( 1)(b». As far as it concems installment saJes, ani

cie 73(3) supports the approach focusing on the intended purpose.

Regime ofthe Sel/er 's Obligations IIl1der the COllvelltion

The approach, which asks whether the aggrieved pany cannat use the goods for

their illleIJded pllrpose, caR be supponed by anicle 51(2) and 73(3). However, it is

chaJlenged by the Convention's concept according ta which the fundamental nature of

the breach does not automatically follow from the breach of a cenain obligation under

the Convention. One way to avoid any inconsistency couJd he to apply this approach

only within the scope of anicles 51(2) and 73(3), and to consider unfitness for the in..

tended purpose outside their scope as a fundamentaJ breach onJy where the parties

have agreed on fitness for a panicular use. In that case, the parties' will prevails over

conceptuaJ concems.

limitatiolls on lhe Concept ofFUlldamental Breach

As far as the foreseeability requirement is concemed, the systematic interpretation

supports the notion of the conclusion of the contraet as being the relevant point in

lime. Having regard to an offer to cure in determining fundamental breach, in 50 far it

concems avoidance of the contraet, is not permitted in the light of the wording and

legislative history of anicle 48(1) and ilS relationship to anicles 49( 1)(a). The same is

not true in respect of the approach that looks ooly at whether Cllre is possible. It fol-
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lows from the wordingH1 and the legislative history of article 48( 1) that the scope of

this provision is limited to situations where the seller himself or a third party appointed

by him remedies the defect. H9 This approach~ however. does not require the seller to

remedy the defect. Nor do the theoretical concems about the retroactive effect of an

offer to cure apply to that approach,

o. Underlying Purposes and Policies orthe Term "Fundamental 8reach"

within the Remediai System of the Convention

The purpose of the fundamental breach requirement can hest he understood in con

text witron the remedial system of the Convention and especially in the context of

those remedies whose availability depends on the existence of a fundamental breach,

namely avoidance and substitute delivery, From the Convention's legislative history it

is possible to eonclude that the limitation of the right of avoidance and substitute deliv

ery is primarily aimed at avoiding hardship to the pany in breach. 560

With regard to the remedy of substitute delivery, there is no doubt that in many

cases it will cause hardship to the seller. He must not only take back the delivered

goods but aJso deliver substitute goods~ which necessariJy involves the risk ofdamages

or loss and expenses such as transportation and storage costs, S6 J Regarding the avoid

ance remedy, however. there are situations where avoidance does not produce any

hardship to the seller. This is the case, for example, in situations of future perform

ance, where the goods have not been dispatched and the buyer declares the contraet

avoided. Unless the goods are of a specifie nature. or are especially designed for the

SSII .. ,.,the seller ma~', ...• remedy al his own expenses an)' faiJure 10 perfonn bis obligations.....
[Em~hasis addedl.

s 9 AccordingJ~' the bu).'er himself. based on article 48. cannot charge a third party ta remed)' the
defed al the seller's expense. The costs of repair etrected by a third party are ooly reœverable as
damages whcn the requiremenlS of aftÎele 74 are met. For the same conclusion. sec Mapus. in:
Staudinger. An. 48 N. 3~.

S60 See Will. in: BiancalBonell. An. 49, al 2.1.2. (Slaling lhat the pwpose of resuiding the
buyer's choic:e of a\'oidanc:e sen'cs primarily the interests of the seller who must lake bac:k the goods
~ied and bears all risks ofdamages or loss).

1 At the Vienna Diplomatie Conference. the French representative (Ghestin. ~ 53), in suppon of
the ftmdamental breach n:quiremen~ pointed out thal the remcdy of substitute delivery might be C"en
more onerous on the seUer tban avoidance of the contrae:t. Sec Official Records. al 337 rw 53). Doc.
ltisrory. at ~~9; for a similar statelllCllt sec atso Wiu. in: BiancaIBonciL An. 46, al 2.2.1.2.
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needs of the buyer, and for those reasons they are diffieult to sell to third panies.

avoidance does not mean hardship to the seller.~62

Similarly, where the seller declares the contract avoided due to the buyer's failure to

pay, the eosts of retuming of the goods will cause the buyer hardship only in excep

tional cases. Moreover, in a situation where the buyer is close to going bankrupt the

seller will be content to at least get back the goods. even at his own risk and ex

pense.~63 To a certain extent the Convention seems to take into aceount these different

situations by aUowing the buyer to avoid the contraet before delivery has been made

and an actual fundamental breach has occurred. However, there is no assumption un

der the Convention that the seller is generally in a better position to dispose of the

goods than is the buyer. ft seems, therefore, that the underlying purpose of the funda

mental breach requirement is not so much concemed with protecting the interests of

the breaching pany as much as preserving the enforceability of the contraet if it ail fea

sible and to avoid economic waste in trade. S64 This policy is also retlected in otfering

~62 See Audit. Lex Mercatoria. at 150 (cmphasizing thal rœession cao be a great incon\·cnicnce.
particuJarl)" wbere lhe goods ",ere made specitically for the buyer),

563 Article 64( 1). which establisbes the seller's right 10 avoidance. does not distinguish betwecn
bis right to 3\'oid the contraet before or after the goods ha\'e been delivcred. If he does 50, aniclc
81(2) entitles 10 seek ~lUtion Crom the buycr. When the seller is not the onJy unpaid credilor.
howC\'er. his claim 10 restitution is likely to contlid with the claims ofother credilors and the question
arises which right prevails, The Convention <tocs DOt deaI with any rights which third persons may
ha\'C acquired on the goods concemed. Wbelhcr. for insumœ. 3 creditor of the buyer. the buyer's
recei\'crs in bankrupacy. or a purchaser in good faim may oppose the restitulion of goods 50Id is to be
dctermined by the applicable nationallaw. The et1"ect of a relention of tille clause my be influcnœd by
thn:e Icgal systems: the lex COnl,.aclus decidcs whether the panies can contractuaJly defer the transfer
of title. the dùrd pan)' etfea of the tille is detcnnincd by the lex rel sitae. and finaU)". the lex concu,.
sus. decides 10 what e.~cnt the mention of tille must be reœgnizcd in winding-up of the eslale. And
under thcse various applicable domcstic mies, the ngbt of an unpaid seller undcr aniclc 81(2) as
agaÎnst the rigbts oC other crcdilors of a buyer io possession. the buyer'5 reœivers. or a purchaser in
good faitb will he often prejudiced.

See HonnolcL UDÜorm Law. at §§ 356.1• .u8-W9~ Lookofsky, Undcrstandiog the CISG in Ewope.
al 115-116 (stating tbat anicle 81(2) is IlOt intended to prejudice the rights ofthinl panies as defined
by other applicable mies); Ta1Jo~ in: BiancaIBonell. An. 81. al 2.7 (pointing out lbat restitution may
be th\\'artcd by the bankruptq' of the pany who bas 10 n:tum lhe goods); Ziegel. Remediai Provisions,
al 9-32 10 9-33.

S64 Sec Hillman. Corn. L. Re\'. 21-49, at C, 1. (l99S)(staling that the Convention's goal of saving
deals promotes imponant international values pertineot to the contraaing proœss): Audil. Lex Mer
caloria. al 150 (stating thal avoidanœ leads to the unwanled ioconvcnience and cxpense of litigalÏon);
Cubé. Civil Code ofQucbcç and the Vienna Convention. al 219: Micbida. 27 Am.J.Comp.L. 279, al
283 (1979); Kappus, RlW 1992, 528. al 530; Magnus, The General Principles of the CISG. 3 lot'I
Trade cl Bus. L. A, 33-56. al para. 9 (I997)(coocluding from the faet tbal the Convention a1lows
contract 8\'oidance onIy onder narrow conditions and as a last mon.. abat the Java,. contraclllS NIc is
one orthe COD\'cntioo's gencral principle).
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the breaching pany the possibility to cure and requiring the aggrieved pany under cer

tain circumstances to provide a Nac~fri.\·I.

Ali factors emplayed in determining fundamental breach limit the availability of the

remedies of avoidance and substitute delivery and thus serve the Convention's objec

tive. However, none of the factors is applicable to ail possible situations of funda

mental breach and, for that reason. the extent of the limitation ditTers depending on the

factors employed. Sorne of the factors, such as (in)ahility, fUIl)willillglle.s..., for exam

pie, can oruy be applied to the remedy of avoidance in cases of non-delivery. non

payment or failure to take delivery. They cannot be employed to determine under

which circumstances the delivery of non-conforming goods amounts ta a fundamental

breach. The Ilo-reliallce approach is only applicable where future performance is due.

The approaches looking at an offer-Io-cure po.fI.s/hle cure or whether the failure to

perform was il1te"tiollal or reckless are applicable to both the avoidance and the sub

stitute delivery remedy. Since their application requires actuaJ delivery, however, they

cannot be employed in non-delivery situations or future performance situations. The

same holds true for the remedy-oriented approach and the factor looking at the i"...

le"ded pllrpose of the goods. Finally, the approach in the UNIDROIT Principles that

looks at whether the breaching party sutfers disproportiollale lo.u if the non

performance is treated as fundamental, is applicable to actuaJ as weil as to future per

fonnance situations but is limited in its scope to the avoidance remedy.

ln view of these limitations on each of these factors, it seems that their accumulated

application would serve the underlying purposes and policies of the fundamentaJ

breach requirement best. As concems the relevant point in time al which foreseeability

of the consequences of the breach is measured, the approach that is focused on the

time ofthe formation of the contraet 'intits the avaiJability of the remedies of avoidance

and substitute delivery more than does the approach that alsa takes into account the

breaching party's subsequent knowledge.
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E. The Concept of Fundamental Breach and the Observance of Good Faith

This section is concerned with the final requirement to be observed in the interpre

tation of the Convention~ namely the promotion of the observance of good faith in in

ternational trade. In panicular. we will examine whether the promotion of the obser

vance ofgood faith requîres a modification of the contractual or statutory right of the

panies to avoid the contract or demand substitute delivery. In this context. we will

funher examine whether the various factors employed in detennining fundamental

breach correspond with the requirement ofgood faith.

1. The Application of the Principle of Good Faith in Are. of Remedies in Gen

erll

As pointed out above, the requirement of good faith not orny operates as an addi

tional criterion in interpreting the Convention.. but is also directed to the conduct of the

parties ta an individual contraet of sale. '6' Consequently, il has been argued by schol

ars to construe fundamental breach and the exercise of the remedies requiring a funda

mental breach in the light orthe Convention's many references ta standards ofreason

ableness and the general duty ta mitigate damages.'66

In the following four specifie cases. especially wonhy for consideration, because of

their praetical relevance and partiaUy because of the controversy they provoked al

UNCITRAL as weil as al the Vienna Diplomatic Conference. will he examined in

which the application of the principle good faith is discussed.

S6~ Sec SI/pra Pan l, C.
S66 Sec. e.g.. Dore & Oefranco. 23 Han". Infl L.J..J9. al 61 (1982)(Slating thal the good faith le

quiremenl aJ50 applies in cin:umstances in which the righl 10 declare a conlraa a\'oided is 1051); Hon·
nold. Unifonn La,,", al 9S (Slating thal ··avoiding a contraet after a market change that permits a pany
10 spcadale al the other's expcnse. may weil be inconsistent \\'ilh the Convention's provisions 10\'·
eming (Ibis remedyJ wben they are œnstrued in the lighl of the principle of good failh'"); Huber. in:
Schlechlriem. AIt...8 N. 9 (Slaling that the seller's righl to cboose between difl'erenl methods of cure
follo\\'5 from the principle of good faith)~ Sbe~ 13 Ariz.J.lnll &: Comp. L. 2~3, al 276
(l996)(œnc:luding thal article 7 subjeds the exercise of the righl 10 speçific performance 10 the gen·
eral "goad raiah'" obligation).
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2. Four Specifie Cases for the Application or the Princip.e orGood Faith

a. Minor 8re.cha or Contract

ft has been argued that the good faith requirement precludes a pany From automati

eally invoking ms right of avoidance or substitute delivery after a minor deviation in

perfonnance by the other. S67 None of the various approaches applicable to the delivery

of non-conforming goods considers a breach of contraet causing few if any damages,

where the goods can still be used for their intended purpose~ or where the defect can

be easily and cheaply repaired as fundamentaJ. These approaches thus take the re

quirement ofgood faith in the proposed form sufficiently into account.

Such is not the case~ however~ where the panies have expressly agreed that any de

viation from ail or specifie contraet terms constitutes a fundamental breach. The appli

cation of the approach focusing on the lia/rire of the c011tracl would entitle the ag

grieved pany to avoid the eontraet or to demand substitute delivery even if the breaeh

is minor as described above. The issue in such case is whether the Convention's prin

ciple of party autonomy is limited by the Convention's good faith requirement to aet

reasonably.

Unlike under the UNIDROITs68 and the European Principles'69, however, the prin

ciple of pany autonomy is not expressly limited under the Convention, and attempts al

the Vienna Diplomatie Conference to limit tbis principle by the concept of good faith

56" Sec e.g. Rose". 45 Ohio St. L.J. 265. al 290 (1984)(staling that good fairn is an interpreh\'C
tool that precludes a perfect tender approach to inlerpreaation of the seUer's obligations ofdeli\'el')' and
does not treal minor de\iations by either side as an e\'cnl thattennànales the contract).

~61 UN1DROIT Principjcs anicles 1.5 and 1.7 pl'O\idc:
Article 1.5 ("Mandalory mlcs")

The panics may excludc the application of lhese Principles or derogale from or vary
the etfea of any oftbeir provisi~ e..~œpl as othe.wise provided in the Principles.

Article 1.7 rOood faim and fair dealing")
(1) Eaçh party must ad in aa:ordance with good faith and fair dealing in interna
tional trade.
(2) The parties may nol exclude or limil thisduty.

569 European Principles (completed and mised seœnd \'ersion)~ Article 1:102 (1). providcs (sec
http://www.ufsia.be/-estonneJPECL2en.html):

(1) Undcr lbesc Principlcs. parties are free 10 enter inlo a contraet and to deternùne
ilS contenlS, subjed 10 the requiremcnlS of good faim and fair dealing, and the man
dator; rules established by tbese Principles.
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were rejected. 570 Within the scope of the Convention, the panies' freedom to deter

mine the content of their individual contract is only restricted by otherwise applicable

mandatory mies, be they of natjonal~ international, or supranational origin. ft seems,

therefore, that the Convention's principle of pany autonomy prevails over the Con

vention's good faith requirement and that the breaching pany cannot invoke good faith

to invalidate a clause providing for avoidance or substitute delivery for any deviation

from the contraet, no matter how trivial. 571 This view is confirmed by anicle 4, ac

cording to which the Convention is not concemed with the validity of the contraet or

ofany of ilS provisions.sn

b. The Fundamentll Bre.ch is Cur.ble and the Seller OfFen Cure beron/Ifter

the Buyer Declared the Contr.ct Avoided

Professor Honnold, who argues that whether a breach is fundamental should be de

cided in the light of an offer to cure, holds the view that the principle of good faith im

pons affinnative obligations on the panies to communicate during performance and to

cooperale in the repairing of defects. 573 He argues that, in case of the delivery of de

fective goods, where cure is feasible, the principle of good faith requires the buyer to

not avoid the contraet before having given the seller the opponunity to remedy the

defect. Ta lhat end the buyer must communicate the defect to the seller and request

information regarding the seller's plans conceming cure. The seller then is "'obliged"

S70 Sec :IJ'upra Pan III. C.l.b., note ....2. 4-13.
S") For a similar conclusion. sec EnderleinlMaskow. International Sales Law. An. 7. al S (stating

thal a contraet "lth clcar wording cannol be modified based on lhe principle of good failh. For a dif·
ferenl conclusion withoul giving any reason. sec Babiak. 6 Temple Inf. & Comp. L.J. 113. al 1-12
(1992); Bonell. in: BianallBonell. An. 7, al 2.... 1. (SlalÏng thal evcn contraetual agreements mighl be
disregarded if lhcir application in acœrdanœ wilh article 6 would in the speQfic case appear to be
œntrar)· to goad faith): Magnus. The General Principles of the CISG. 3 Inl'I Trade &. Bus. L. A.
(Austr.) 33-56. al 5.(b)(I)(l997)(stating that e"œpt for the provision of An. 12 CISG. the vaJidity
issues to be detennined in confonniry with national law and the priDCiple of good failh~ the parties'
autbority to regu)atc their relationship is unlimited).

S7:! Aniclc" providcs:
This Con\'cntion govems 001)' the formation of the c:ontraet of sale and tbe righas
and oblipûons of the seller and the buyer arising from such a contraet. In panicu·
Jar. except as othcrwise pl'OVided in this ConventiolL il is DOl œnœmed with:
(a) the valiclity of the contraet or of any of its pl'O\lsÎons or of 311)' usage;
(b) ...

'73 Sec Honnalcl. Unifonn Law, al § 296 (arguing tbat the good faith requin:ment obliges on the
one band the buycr 10 infonn the sellcr of the defcet and 10 ask mm wbcthcr he will rcmcdy il and on
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to respond to the buyer's request. 574 Other authors more generally take the view that

an aggrieved party must act reasonably to mitigate damages and this duty may require

accepting an offer to cure trom the breaching pany, possibly even after a fundamental

breach has been committed. 57S

Ifone fellows these propositions to their 10gicaJ conclusion, as far as the avoidanee

remedy is concemed, in fact, onJy the offer-IO<lIre approach would be the decisive

factor in the determination of fundamentaJ breach where non-conforming goods have

been delivered. AlI ether approaches applicable to the delivery of non-conforming

goods would need to be interpreted in a way that they are not decisive when the seller

effers cure and the requirements of anicle 48( 1) are met. Te apply the good faith re

quirement in such a manner, however, is not permitted since it disregards the text of

article 48( 1) and the intention of the majority of the delegates at the Vienna Diplomatie

Conference. s76 As we noted above, the principle of good faith may not modif}t a

statutory provision of the Convention in order to justify a result, which is contrary to

its wording and the intent of the drafting panies. Therefore, the proposition that the

principle of good faith aIways requires taking into aeeount an uotfer-to-cure" in deter

mining fundamental breach cannot be supponed.

c. The Fundamental Rreach Il Curable and the Buyer Delllands Substitute De

livery while the Seller Ofren Cure

ln the context of the buyer's demand for substitute delivery when at the same time

the seller offers cure, sorne authors take the view that if the seller can meet the buyer's

expectations to the same degree by repairing as weil as by delivering substitute goods'l

then the decisive consideration will be the cost, and consequently in choosing his rem

edy, the buyer must observe the duty to mitigate losses and aJlow the seller to cure.517

the other one, il obliges the seller (0 respond to the buyer's request for carly information about bis
plans to rem~').

" .. Id.
s~s See~ e.g.• Hillman. Corn. L. Rev. 21-49. al C. 1. (1995)(stating that the aggriC\'ed pany's duay

10 minimize loss may require it 10 aa:epI ne\\' ofJen from the breaching pany, possibly even after a
fundamentaJ breach).

S"6. Sec SIIp'a Pan III. B.2.b.. C....b.
57" Sce e.g. Will. in: BiancalBonell, An. 48, at 3.1.1.; Huber, in: Schlecblriem, AIt. 46 N. ~

141



•

•

Part ID: TheM~g orthe Conœpt ofFundamenlal Breach ln Lighl ofth~ 1c:xt ofArtich: 15. the: CoO\'c:nllon's
Legislative History. Contc:xt within the Com'enlian. Underlying Purpos.:s and the Obsa\'ancc: ofGood Faith

This situation seems to be a stronger case for having regard to an otfer to cure. The

opening words of anicle 48( 1) refer onJy to the buyer's right of avoidance but not to

his right of substitute delivery, and the theoretical concems about the retroactive effect

ofan oifer to cure do not apply to the remedy of substitute delivery. ~~8

The only objection to such an application of the principle of good faith would be

that the V.S. proposai to amend the 1978 Draft version of anicle 48 and to aJlow the

seller lO cure a defect, regardless of the buyerls right to substitute delivery. was re·

jected al the Vienna Diplomatie Conference. However, the proposai was only rejected

by 10 votes in favor and 10 against and, according to the Official Records of the Con

ference, without further discussion. 579 ln view of the outcome of this vote, it seems,

therefore, pennissible to appJy the gaod faith requirement in the proposed forro. 580

Where repair is feasible without eausing the buyer unreasonable inconvenience, it is

indeed plausible to argue that the general principle of reasonableness requires taking

into account an offer to cure in the determination of fundamentaJ breach when the

buyer demands suhstitute delivery while the seller offers repair. Sil

d. Substitule Delivery Is Impossible or Exception.lly Burdensome

Some authors argue with regard to the right to specifie perfonnance under anicle

46( ) that the principle of good faith requires that the breaching party be relieved of

and An. .as N, 9 (Slating thal il follo",5 from the principle of good failh lbal anicle 46(2) docs not
gi,'e Ihe bu)'er a righl la compelthe seUer 10 deli\'cr substilule goods.. if the defcet couJd be reme
died just as "'dl ~' rqmr and repair would be reasonable for the bu}'er and more fa"orable to the
seller)~ Neuma)'erlMing, Convention de Vienne sur les contraIS. at 322 (arguing thal the Con
vention prefers to prevent the additionaJ economic burdens involved in the restitution of prevj
ousIy delivered goods and conclude thal the seUer's risht 10 repair shouJd prevail over lhe buyer's
righl to require substitution,. PfO\;ded thal the other conditions of Article .aB( 1) are met): Gross
waJd Curran. Cross-Reference Anicle 016. al "Anolher reasonablencss issue" (with referenc:e 10
the printiple of rcasonableness arguing that "a solution is 10 bandle (the inlerplay tJet\\'een Anicle
-16(2) and Anicle 48J according 10 the fonnula R:Citcd in Article 46(3): in a manner thal is ROI
regarded as unreasonable having reprd to the cil'tUJllSlaDœS ofeach case").

57. Sec Grosswald Cunan. Cross Referenœ Article 46. al" Another rcasonablencss issue" (with
regard 10 the text ofarticles ~8(1) and 50 (buyer's righl 10 reduce the priee) painting out thal interplay
ber",ccn Article 46(2) and Atûcle 48 is DOl acxompanied by either type ofexpress languasc).

r~9 Sec SIIpra Pan III.. 8.2. b.(2)(a)(ii), notes 39S 10 399.
510 Sec Schneider. 7 Aliz. 1. Inl'I Camp. L. 69, al 82 (1989) (pointing out that the question of

wbcther the Convention places a scrious Iimit on the seller's righl to cure by giving the buyer the right
10 dietate the lerms of the cure undcr Article 48 with a demand for substïlUle goods is still open 10
debate).
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the obligation to make a delivery if it is physically impossible or exceptionally burden

sorne.SI2 Since substitute delivery under anicle 46(2) is a particular case of specifie

performance, tbis proposition also applies to that right. Where substitute perfonnance

is physically impossible. however. recourse to the principle of good faith is not neces

sary. In that case the remedy of substitute delivery is meaningless and will not be

sought by the buyer. ~83 ft only becomes relevant when the exercise of the right to

substitute performance is exceptionaJly burdensome for the breaching pany.

There are. however, two objections ta the proposed application of the good faith

principle ta the buyer's right ta substitute delivery. The first follows from the legisla

tive history of article 46(2) and the context of anicle 46(3), Proposais aimed at taking

into account the consequences ta the seller when the buyer demands substitute delivery

were rejected. su The second objection follows from aniete 28s1IS , according to which

the exercise of the right to specifie perfonnance. and sa too the buyer's righl to sub

stitute delivery, is subject to the law of the forum and, therefore, outside the scope of

the Convention. s16 Hence. there is no room for the application of the Convention's

principle of good faith in the proposed fonn to limit the availability of the right to sub

stitute delivery. Ils application would entail broadening the scope of the Convention.

Sail The consequence of such application of the good faith requiremenl is that the buycr's righl 10
substitule delÏ\'erl depends on tbe seUcr's failure to remedy the defect wilhin a reasonable lime.

~lf1 See Kastely, 63 Wash, L. 1«\'.607, al 621 (l988)(concluding from the Secretariat Commentai)·
on Draft anicle 65 {= article 79 of the Official Textl that Ille principle of good faitb is an essentiaJ
aspea of the nghl to performance. See also para. 8 of the Secretarial Commentary on article 65. Offi·
cial Records, al 55: Doc. History. at .us.

SI] Sec SchJec:htriem. Uniform Sales Law. al 103 (stating mal in cases whcre obligations are
physicaU!' impossible 10 fulfiU. domestic Iegai doctrlne-'''m,possibi/um nu/la est obligalio "-generally
pm'enl a demand for performance).

514 Sec supra Pan III. C. 2.b.(2).
SIS Article 28 provides:

If. in 3(XOrdanœ widl the pl'O\isions of tbis Conventio~ one pany is entitled 10 re·
quire perfonnance of any obligation by the other pany, a court is nol bound to enler
a judgemenl for specifie perfonnance unless the coun would do 50 under its own Jaw
in respect ofsimilar conuaas of sale ROt gO\'emed ~' this Convention.

516 There is general agreemenl that the right 10 substitule delivery. as a specifie fonn of the riPI 10
requin: performanœ. is subjea 10 article 28. sec, e.g., BernsteinlLookofsky. CISG in Europe~ al 86;
Magnus, in: Staudinger. An. 46 N. 3t Dubé. Civil Code of Quebcc and the Vienna Coventio~ al
219. Honnolcl Unifonn Law. al § 21S. however, takes the view thal "in the absence of evidcncc thal
UNCITRAL and the Diplomatic Conference faœd Ibis problcm and evidcnced a dedsion 10 give an
unqualified reading 10 Article 28. Articles 46(2) and 46(3) shouId be regarded as lex specia/is quali
(ying the gcneraJ pnJ\isions of Article 28".
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3. Conclusion (Th~ Concept of Fundamental Rre.ch and the Obsenrance of

Good Faith)

The main objective of this section was ta examine whether the Convention's re·

quirement to promote the observance of good faith in international trade requires a

modification of the contraetual or statutory right of the panies to avoid the eontract or

demand substitute delivery. Ta that end. four specifie cases were iIIustrated and seru

tinized in which such a modification has been suggested. The result of this examina

tion is that the prineiple of good faith cannat set aside express terms of the contract

according ta which any deviation from the contract is deemed fundamental. With re

gard to statutory rights. it was shown that the principle of good faith limit5 the buyer's

right to substitute delivery, but not his rÎght to avoid the contraet, when the seller of

fers cure and provided that the requirements of anicle 48( 1) are met. It therefore

modifies the effect of anicle 46(2) and by the same token supports, in pan, the ap

proach that determines fundamental breach in the light of an offer to cure. In all other

above discussed cases, the good faith principle may modif)' the effect of the avoidance

or substitute delivery provisions or take precedence over them ooly under exceptional

circumstances, but not as a general rule.

F. Conclusion (Part III: The Meaoing of the Concept of Fundamental

Breach in Light of the Test of Article 2S. the Convention's Legislative His

tory, Contest within the Convention, Underlying Purpose5 and the Obser

vance ofGood Faith)

ln tbis Pan.. following the Convention' s rules of interpretation, we have examined

the concept of tiJndamental breach under anicle 25 in the light of its structure, legisla

tive bistory, conteX! within the Conventio~ underlying purposes, and the observance

ofgood faith. We have attempted to demonstrate that ail approaches employed in de

termining fundamental breach suppon the underlying purpose of tbis concept, namely

ta preserve the enforceability of the contraet by limiting the remedies of avoidance and

substitute delivery. However, the approaches which focus on the mOllelary Joss of the

aggrieved party, illtellliOlIll/ or recltless IIOII-performance and di.VJroporliollOle Joss,
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cannat be supponed by means of grammatical, historicaJ and systematic interpretation

of fundamental breach and, therefore, their application must he mled out. The results

ofour examination orthe various approaches can be summarized as follows:

1) Having regard to the "allire ofthe cOll/ractllal obliKatioll \'iolated in determining

tUndamental breach is confinned by the text of anicle 25, ilS legisJative history and the

principle of party autonomy, which a1lows the panies to determine the circumstances

under which a breach ofcontraet will be fundamental. The supremacy ofthat principle

is confirmed by the reference to the parties' obligation under the contract in the various

cross-references to fundamentaJ breach. The principle of pany autonomy is not limited

by the Convention's requirement to observe good faith in international trade.

2) The approach which focuses on the con/ract 'j' ol'erall vaille alld the mOlle/ary

IO.Ç.ç sliffered hy the aggrievedparty caMot be supported by the wording of anicle 25.

While the tren'allX préparatoires remain silent as to the permissibility of that approach,

it cannot be supponed by the remedial system of the Convention. ft is therefore not a

relevant factor to be considered in determining fundamentaJ breach.

3) To take ioto account the jit"ess ofthe goods for their illiellaedpllrpose as rele

vant factor in detennining tiandamentaJ breach is supponed by the text of anicle 25.

According to the preparatory works, the drafters of the Convention did not discuss

whether the fitness of the goods for the intended purpose is of such imponance that

unfitness aJways constitutes a fundamentaJ breach. The cross-reference to anicle 51 (2)

confirms such an approach as far as pania) non-performance is concemed, and anicle

73(3) confinns il in respect of installment saJes. It is, however, rejected by the Con

vention's regime governing the seller's obligations. This approach, therefore, cannot

be applied outside the scape of anicles 51 (2) and 73(3).

4) The remec/y-orie"led approach can be supponed by the language of anicle 25

and is not excluded by ils legislative history. It is strongly supponed by the Conven

tion's remediaJ system.
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5) The wording of article 25 can support the approac~ which determines funda

mental breach in the light of an otfer-to-cure. It is. however. excluded by the opening

words of article 48( 1), its legislative history, and the systematic interpretation of fun

damental breach. While the ··observance of good faith" requirement under anicle 7( 1)

cannot modify article 48( 1) contrary ta the express intent of the legislator in avoidance

situations, it requires consideration of an Offer-IlH'Ure where the buyer demands sub

stitute delivery and the seller offers ta cure.

6) To consider whether cure is po~'~ihle without requiring an offer by the breaching

pany can be supported by the teX! of article 25. This approach, unlike the otfer-to

cure approach, is not excluded by the language of anicle 48( 1). Nor is it Nied out by

the drafting history of article 48( 1).

7) The wording of article 25 can support the approach that looks at the parties' (in)

abilityand (un) willingness to perform. lt is funher supported by the legislative history

of anicle 49( 1)(b) and anicle 64(1)(b), by their wording and by the various cross

references to fundamentaJ breach in anicle 72 and Inicle 73(2).

8) Ta have regard to whether the breach or COIIQuet hy olle party gives the other

party rea.fiO" 10 he/ieve that il CQ'IIlOt re/y 011 the other party ..\' fulllre per/ormallce can

be supponed by the language of anicle 25 and the cross-references ta fundamental

breach in anicle 72 and anicle 73(2).

9) The approach that focuses on whether the breach was committed illlelltionally

or reeklessly cao he supported by the text of anicle 25. It is, however, incompatible

with the remedial system of the Convention under which fault is not a condition of

contractualliability and of no importance in the availability ofeither remedy, Recourse

to this approach to determine fundamental breach is thus not permissible.

10) Taking into account the extent ta which the breaching pany sutfers dispropor

I;anale loss in determining whether a breach is fundamental is supponed neither by the

wording of article 25 nor by its drafting history. This factor, therefare, cannat he em

ployed in the determination offundamental breach.
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11) The language of article 25 SUPpO"S the approach which holds the lime of the

formation of the contract as the relevant point in time at which the pany in breach had

to foresee or should have foreseen the detrimental consequences to the other pany.

This approach is not supported by the legislative history. but neither should it be re

garded excluded. since the deliberations at the Vienna Diplomatie Conferenee based on

the Draft version of anicle 25 whieh differs trom the final text. The systematic inter

pretation of the foreseeability requirement as weil as the underlying purposes of article

25 strongly endorse this approach.
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Part IV - Critique of the Remaining Approaches

Pan III has examined whether the employment of the different approaches em

ployed by scholars and the couns in determining fundamental breach can be justified by

means of the Convention's rules of interpretation. This examination has shown that

onJy the following criteria are applicable to determine the fundamental nature of a

breach:

the nature of the contractual obligation violated~ namely whether the
non-performed obligation was an essential term of the contraet~

in case of the delivery of non-conforming goods~ the gravity of the con
sequences of the breach in the light of

with regard to panial non-performance, the fitness of the goods for
their intended purpose~ and

whether it is reasonable for the aggrieved pany to retain the defec
tive goods, make use of them and then claim damages for any loss
suffered as a result ofthe breach C~remedy-oriented"-approach)~

.. with regard to fundamental breach as a prerequisite for the availability of
the buyer's right to substitute delivery, the existence of an otfer to cure,
when the requirements ofanicle 48( 1) are met~

.. the possibility of cure~

.. the panies' (in)ability or to perfonn~

- the panies' (un)willingness to perform; and

- whether a breach or conduet of one party gives the other pany reason to
believe that il cannot rely on the other party's future performance.

There are three principal objections to the remaining approaches employed in de

tennining fundamental breach. These objections are based on the assumption that the

existence of various and panially conflicting approaches does not correspond to the

business community's need for cenainty and predictability in contraetual relationships.

They originate from the placement of the definition of fundamentaJ breach in the first

chapter or Pan III under the heading uGeneral Provisions".'" Pan III (anicles 25-88)

not only regulates the substance of the contraet of sale. including the respective rights

587 For a similar conclusio~ see SchnyderlStraub~ in: Honsell. An. 019 N. 21: Magnus. in: Staud
inger. An. 018 N. 29~ \'. HofIinana Gew4hrleistungsanspl'ÜChe~ al 299 (all concluding (rom the place-
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and obligations of the buyer and the seller~ but also deaJs with the remedies available to

the seller and the buyer. Giving this heading its plain and ordinary meaning~ there is

onJy one concept offundamental breach ta be applied to any provision in Pan [II. Sllt«

The tirst objection to the various approaches is that none of them is applicable to

both non-delivery~ non-payment or failure to take delivery situations. on the one hand.

and ta the delivery of non-conforming goods on the other. The IIo-reliallce approach.

as applied by the scholars and the couns~ for example~ is ooly applicable to cases

where future performance is due. But where no future performance is due trom the

breaching party other than the remedying of the breach itself. the aggrieved pany can

nat invoke no-reliance. jI9 The approach. which looks al one pany's (in) ability or (un)

willingness to perfo~ applies onJy to non-delivery. non-payment. or failure to take

delivery situations. and not where non-conforming goods were delivered.

On the other hand. the approac~ which asks whether the goods are fit for their ill

lelldedpllrpose. requires sorne form of deüvel}' of the goods. The same is true for the

remedy-orienled and the offer-Io-ellre approac~ as weil as for that. which is focused

on the possihi/ity 10 Cllre~ without requiring an offer by the breaching pany. None of

these approaches is applicable when the seller has not delivered the goods or when

performance is not yet due.

The approach that is foeused on the nature of the contractual obligation. in theory,

applies to ail possible situations of fundamental breach. However, where there are no

express or implied terms of the contraet trom which it can be deduced that, any or a

cenain failure to perfhrm constitutes a fundamentaJ breach or rnay give the other pany

the right ta avoidance or substitute delivery, this approach provides no assistance.

ment of the definition of the lenn "Cundamental breach" makes clear that it needs to be imerpreled
uniformly tbroughoUI the Con,·cnùon).

~II Sec SchnyderlStraub. in: Honsell. Art. 49 N. 2t fleçhmer. 8 J.L. & Com. S3-106. al 1.0.
(l988)(empbasiziDI that ..the Convention replaœs U.C.C. Article 2's byzantine mies on material
breacb witb a single 51aDdard applicable in ail ciraunstanœs").

S89 This point bas becn emphasizcd by the Ocnnan SUPRmc Court. sec Bundesgerichtshof. 1~
November 199~; VIII ZR 18194. SIIprD DOle 232.
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Consequently, the limited scope of the ditferent factors leads to the conclusion that

fundamental breach is ta be interpreted ditTerently. depending on which remedy is

sought and whether or not performance was due. 590 For example, when the buyer de

mands substitute deliveryt only those approaches which are applicable where delivery

aetually took place, can be employed in determining fundamentaJ breach. 80th the no

reliance approach and that, which looks at a party's (in)ability or (un)willingness to

perform~ are not applicable when the remedy of substitute delivery is sought. They

apply orny ta the avoidance remedy. On the other hand, the approach focusing on the

existence of an offer ta cure cannot be employed when the buyer has declared the

contract avoided, but is relevant in the determining fundamental breach when he de

mands substitute delivery.

The second objection arises from the faet that the application of the various ap

proaches applicable to the delivery of non-conforming goods may lead to conflicting

results. For example, where the goods were bought for processing, there would be 8

fundamental breach under the purpose approach if processing were impossible due to

the delivery of panially defective goods. The remedy-oriented approach'l on the other

hand, would reach this result only if the sale of the goods were unreasonable for the

aggrieved party. Another confliet may potentially arise trom the application of the

remedy-oriented approach and the approach looking at whether cure is possible, e.g.

where the defect in the goods sold is not curable, but their resale is reasonable, as was

the case in the "'African cobalt sulfate" decision by the German Supreme CDun. 59
• In

those cases the question arises, which of the conflieting approaches should prevail. A

concurrent application of the ditferent approaehes, in the absence of any order, must

necessarily lead to arbitrary results and is unduly onerous on the 8ggrieved pany, since

it increases the risk ofmisevaluating whether a breach was in faet fundamental.

The third objection ta the various approaches is that they are not applicable ta any

possible aetual fundamentaJ breach situations where no future performance is due. For

example, none of the various approaches can be applied where the seller has violated

the buyer's exclusive right ta market the goods sold where no funher deliveries are

S90 Such an interprctation bas been suggested by Karollus. ZIP 1993.490, al 49S.
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due. Nor can they be employed when one of the panies to a contract of sale has via

lated his obligation to inform or to co-operate with the other pany. '9:! The approach.

which looks at one pany's (in)ability or (un)willingness to perform. is limited to non

delivery, non-payment, or failure to take delivery situations. The approach that looks

at whether the breach is curable is limited in ilS application ta the delivery of non

conforming goods and documents, but cannat he employed ta detennine the nature of

other forms of breach. The same holds true regarding the remedy-oriented approach

and that \\"hich asks whether an otfer ta cure was made in detemtining fundamental

breach, Finally, the approach focusing on whether the goods are fit for their intended

use can be onJy employed with regard to the delivery of panially non-conforming

goods.

In the lighl of these objections, it seems necessary not ooly for both practical and

theoretical reasons, but also on grounds of cenainty and predictability, ta rethink the

existing approaches in determining fundamental breach and to replace them by a more

coherent unified concept.

591 See Bundesge,;chuhof, 3 April 1996, VIII ZR S1/9S. supra nOie 223.
5~ For example. Sin Monueat agrecs 10 sell goods 10 Sin Hamburg al a slaled priee f.o.b. Monl

real. S fails 10 nominale a "essel 10 cart). the goods thereb)' pm'coling S from perfonning lUs o\\'n
obligation 10 ship the goods. Ooes. in the absence of any contrad terms from which il follo\\'5 lhat
failure 10 nominale a vessel is to be regarded as fundamenlal breach. S's failure constilule a funda
menaal breach enlitling S 10 tennioale the contraet?
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Part V - Introduction of a New Methodology

ln this final pan, a new methodology for the detennination of fundamental breach

will be introduced. This new methodology would caver aU possible breach of contraet

situations~ would be applicable to bath the avoidance and substitute delivery remedy~

and is a justifiable interpretive method in accordance with article 7( 1). T0 that end, it

is first necessary to examine in greater detail how the Convention balances the panies'

competing interests, with regard to the availability of these panicular remedies.

Many legal systems, in meting out justice in private law matters, assume that mer

chants generally enter into commercial contracts for purely economic reasons and can,

therefore, he fully compensated with damages for any breach of contract, whether fun

damental or not. '93 The Convention, however, accepts this premise only once the par

ties have performed their obligations to deliver the goods, paid the priee for the goods,

and taken delivery of them. Only then are damages the primary remedy in case of a

breach, whereas ail other remedies, with the exception of reduction in priee, are avail

able ooly after additional requirements have been met. Before the panies have fulfilled

their obligations, al least in terms of its placement in the Convention's averal1scheme,

specifie performance is the primary remedy although damages are equally available.'94

1f the assumption is nght that in commercial relations most things can indeed be re

duced to monetary damages, then one must contront the question of why should the

aggrieved party ever wish to pursue the remedy of avoidance and substitute delivery?

The mast imponant reason.. in commercial praetice, is that these remedies yield a more

favorable result in monetary lerms. '9' This will be 50 where the loss suffered is wholly

or panly irrecoverable, e.g. because the aggrieved pany violated his duty to mitigate,

593 Sec TreiteJ. Remedies. al 16-10 to 16-31 (illustrating the ditrerent approaches towards the
a,'ailabilily of specifie perfonnance as opposed 10 damages in "mous common and chil la\\' jurisdic
lions).

S94 This poinl bas becn emphasized by Treilel. Remedies for Brcaeh of ConU'ad. al § 72 (stating
that the Convention adopts the Ci'il Law principle that the aggrievcd pany is entitJed 10 require per
formance).

S9S For other possible reasons which the aggtÏeved pany bas for terminating the conllKl see Tre
itel, Remedies for Breach ofCon~ al § 2011 (stating lhal while the most obvious reason of the ag..
griC\'ed pan is the hardship which he may suffer in having to acœpt or re1ain a perfonnanœ ditferenl

1~2
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or where the party in breach is exempted from damages for failure to perform due to

an impediment beyond his control, or \vhere damages are hard ta quantify. to prove or

to enforce, or are too rernote. Another case in which the aggrieved pany. in panicular,

might wish to avoid the contract is where he has made a bad bargain, which would still

have been bad, even if the contracr had been duly perfonned. Moreover. in principle.

avoidance may favor the aggrieved party in the event of the other party's insolvency.

Finally. with regard to substitute delivery, a funher reason to seek this remedy is that

the buyer needs the goods and only the seller produces them~ or where no adequate

substitute goods are avaiJable elsewhere.

On the other hand, the pany in breach may have equally obvious reasons for wish

iog to resist avoidance and substitute delivery. Onee the contraet has been avoided the

pany in breach must make restitution of whatever the aggrieved pany has supplied or

paid under the contraet. That may mean lhat he has to bear a risk, which, by the terms

of the contraet or by its very nature, was one, which had been undenaken by the ag

grieved party. ~96 This will generally be the position when a buyer seeks to avoid a for

ward saJe on a faUing market, or when a seller seeks to avoid such a sale on a rising

market. The pany in breach may even Jose ail or most of his performance when there

is no market for it eJsewhere. Moreover, in attempting to perform he may have in

curred expense5, which will be whoJly or largeJy wasted as a result of avoidanee. In

addition, both substitute delivery and avoidance necessarily involve risks of damage or

los5 and expenses sueh as costs for the transpon ofthe (substitute) goods. When other

remedies, sueh as damages or priee reduction are available, these remedies will often

safeguard the interests of the aggrieved pany sufficiently 50 that avoidance should he

avoided.

The Convention, on the one hand, proteets the interests of the aggrieved party by

recognizing in principJe the right to avoidance and substitute delivery. By providing

these remedies the Convention takes ioto account that there are situations where the

interests of the aggrieved pany are not sufficiently protected by an award of damages.

from thal for which he bargained. the ripl 10 lerminale is oRcn assened for quilc different reasons,
such as that lcnninalion is the specdicr remcd)' than a Suil for pcrfonnanœ or damages).

596 Tlùs point bas been empbasizcd b)' Tn:itcl. Remedies for Brach ofContraet. al § 2-11.
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However, by requiring that the defect has substantiaJly deprived the aggrieved party

and that the deprivation has been foreseeable for the pany in breach, the Convention

also considers the interests of the party in breach. When the pany in breach is able and

willing to perform, he enjoys further protection in lhat a formal notice either in the na

ture of a Nachfrist (after performance was due) or a demand for adequate assurance

(before performance was due) is required. Where the pany in breach is unable or un

willing to perform at ail, the Convention allows the aggrieved pany to avoid the con

tract without requiring any formaI notice or the existence of a fundamental breach.

Ignoring these panicular cases, one may conclude that the Convention. in the determi

nation of fundamental breach, incorporates a dual test based on a certain degree of se

verity of the breach and focuses on whether the aggrieved pany especially "eed" these

remedies - as opposed to damages - to compensate for impainnent.

Of the existing approaches, only the remedy-oriented approach takes ioto account

these two factors. This approach focuses not onJy on whether the goods do not pos

sess the features necessary for their intended use by the buyer ("severity of the

hreach" factor), but aJso on whether the interests of the buyer are sufficiently pro

tected by damages ("need" factor). Ali other approaches focus exclusively on the se

verity of the defauJt in evaluating the degree of the breach. The remedy-oriented ap..

proach, however, is limited in its scope ta the delivery of non..conforming goods and,

at least in its current form as proposed by scholars, oruy takes into account the risk ran

by the hl/yer of becoming involved in a dispute with the seller as to whether he had

sold the goods for a reasonable price thereby observing bis duty to mitigate lasses.

Moreover, it is of no assistance in the determination of fundamental breach, when the

seller is seeking the avoidance remedy. On the other hand, this approach is a good

basis for developing a more comprehensive methodology.

ln order ta caver ail possible situations of fundamental breach, past, present or fu·

ture, in detennining the severity of the breach, regard should he had not onJy as ta

whether the breach has frustrated the buyer's expectations with respect to the intended

use of the goods. Rather one should ask whether a breach by one pany has frustrated

the expectations of the other pany with regard to the purpose of the canlract as Q

whole. Such an approach would not ooly be applicable to the delivery of non-
ISI
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eonfonning goods, but aJso to other cases ofnon-perfonnanee enumerated in the Con

vention, such as late delivery or late payment, failure to deliver in full, defecl in tille,

and missing or defective documents. Moreover, il would also apply to (anticipated)

breaehes of other obligations, whieh Hftustrate" the aggrieved pany's purpose in en

tering ioto the contraet, sueh as: the failure to ohtain eenain permits, test cenificates,

or other documents!97~ to proteet trademarksS98 or to refrain the buyer from parallel

importingS99 or the seller from selling goods inside a certain territory6{}U~ a violation of

the duty to provide infonnation~ and the tàilure to co-operate in order to give full ef

fect the contraet, etc. 60
1

If the purpose of the contraet has indeed been frustrated, the question that remains

is whether there should be aoy limitations on the possible reasons indicating the ag

grieved pany's hneed" of the remedy of avoidance and substitute delivery as outlined

above. In the present writer's view, if the pany in breach loses the benefit of the miti

gation rule, the 8ggrieved party should be deprived of exereising these panicular reme

dies. Moreover, problems wilh regard to the obtainment and enforcement of a dam

ages award should not be taken into aceount, since such considerations also concem

the remedy of avoidance and substitute delivery, the enforcement of which alsa Te

quires taking legal action. One instance of when substitute delivery is not preferable to

a damages award is when perfonnanee of the contraet would have become iIIegal, for

example, where after the delivery of the defective goods the seller's govemment has

imposed an expon ban on selling gaods of that kind. The buyer should then be barred

trom exercising lhis remedy even if he cannot obtain a satisfactory substitute.

On the other band, where the party in breach is exempted tram paying damages un

der anicle 79 for failure to perform due to an impediment beyond his control, the ag-

~9~ Sec Bundesge,;chlshof, 3 April 1996, VDI ZR ~ 1/9~, sup,a note 223.
~9I Sec Ohe,landesgericht Frankfun a.M., 17 Septcmbcr 1991, S U 164/90, sup,.a noie 237.
~99 Sec Cour d'appel de Grenoble. Chamhre commerciale: S..l.R.L. Bri Production "Bonaven

ture" \'. Société Pan Africa Exporl~ 22 Feb~' 1995, supra noie 207.
600 Sec Landge,icht Frankfun a.M., 16 Seplember 1991. 3/11 03/91. supra nOie 238.
601 See Schlcchlriera in: Sch1echlrie~ Art 25 N. 2-l (emphasizing thal ""the fact an obligation is

Slaled 10 be 'andllary' is irrelC\'3Jlllo lhe imponanœ of the com:spondiog inten:st which lhc prom
isee bas in its perfonnanœ")~ BemsaeinlLookosky. CISG in Europe, al 88, whe~ the authors 5lale,
that ··C\-eR the breach of an ancil~' dUI)' cao amounl 10 a ftmdamental bl'CKh if il is 50 seriously
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grieved pany should be entitled to avoid the contract or, ifpossible, demand substitute

delivery.602 The same is true where damages cannot compensate the aggrieved pany.

when they are hard to quantifY or difficult to prove: or where the buyer runs the risk

that, when calculating the loss. there will be a dispute with the seller regarding the rea

sonableness of the resale priee. Sueh is the case where no market priee for the non

confonning goods is ascenainable, or where the aggrieved pany sutfered or is likely to

suifer immaterial hann for injury of his business reputation, as for example. when the

buyer of luxury goods designated to he sold in a high-end markets seUs them to ordi

nary drugstores.

Another case where avoidance is the more appropriate remedy are continuing or

successive contraets, calling for repeated acts of performance over a period of time, in

particular exclusive distribution agreements. Such contraets presuppose the continua

tion of a relationship involving personal confidence, and, therefore, a breach of one

party, which destroys that confidence, should justifY avoidance by the other.

The buyer's insolvency is a funher case for avoidance though in the most instances

restitution will be thwaned by the applicable lex concurslJs.603 Where the damages are

too remote under anicle 74 and assuming that the formation of the contract is the rele

vant point in time at which foreseeability is measured, in most instances the grounds

invoked by the aggrieved pany to justifY avoidance will also be regarded as too remote

under anicle 25. Therefore, this case will not become very practicaf. Finally.. the fact

that a bad bargain was made should not be taken into account when determining the

aS8rieved party's need of avoidance.. since the risk of making a bad bargain has been

undenaken by the aggrieved pany.

ft was the abject of tbis Paper to elucidate the concept of fundamental breach and

to replace the various approaches introduced by the couns and scholars with a meth

odology that would provide the panies to a sales transaction govemed by the Conven-

jcopardizes the pwpose of the transaction that the aggriC\'ed party cannat reasonably be expeded to
funher trust the pany in breac:h~.

602 For the same conclusion. sec Honnold, Unironn La",. al § 308.2 (stating that "'",hen Article 79
exempts a pany from damages for faiJure to perfonn, the appI'Oprlate remedy Îs usually avoidana: of
the contraet") (Emphasis addedl
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tian greater assistance in being able ta determine whether a fundamental breach has

occurred. Ta that end we critically examined the existing approaches. We have con

c1uded that it is necessary not only for both praetical and theoretieaJ reasons. but also

on grounds of cenainty and predictability, to rethink the existing approaches in deter

mining fundamental breach and to replace them by a more coherent unified concept.

The new methodology incorporates a test~ whieh asks whether the purpose of the con

tract has been frustrated due ta the breach. and whether the aggrieved pany needs the

remedy of avoidance or substitute deJivery - as opposed to damages - in delermining

fundamental breach. In case of a breach and in the absence of any contractuaJ provi

sion providing for fundamental breach, with the help of this new melhodology, il

should not be difficult to the aggrieved party to determine as to whether trus breach is

fundamental. Moreover, with regard to the remedy of substitute delivery, this meth

odology promotes the unifonn application of the Convention in both Common Law

and Civil Law jurisdiction since the factors indicating the buyer's need to substitute

delivery would give him in Comman Law jurisdietions, subject to the coun's discre

tion, the right to a judgement entitling the buyer to this fonn of specific relief By the

same token., the new methodology is appropriate to reconcile the conflict in the Con

vention' s remedial provisions created by anicle 28~ which limits the buyer's right to

(substitute) performance in Common Law jurisdietions.

603 See supra note 56J.
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