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In 1977 Unit'ed States' international aviation poliey took a 
.radically new direction. Instead of regulated tompett~~on, 
the pol ie)' now sough t grea ter rellance on free markèt forces·, 
emph~sising low seheduled priees. 1 

To introduee the new principles, a totally different form of 
(bi lateral agreement was developed. Other States were p'e,.Tsuaded 
o ..' ~ 

1 

1 

1 

l' 1 

to aceept the terms, both by the gra~t of rout~ rights to t~e US 

-. and, ~y the threa t of traffie. otherwise being di ve~.~ed to ne~~h - ,1 '-1 

bo ur 'ng countr iè s . The. produc t s were "li bera 1" agreemen ts. ï 
About 20 have been concluded. \ 

:::::~:~e~~ g:~:;::!;:;m::;:r:e:: ~:~:~:g a::;~:~e:r::~c:ropos.lS. '\ 
Unless both affeetedi~overnments agreed, the priee eould not be i 
rej ected - "double -disapproval" . A les s extreme VerS,i)n per-, l 
mitted governments to rejeet priees unilaterally where the . 
~. ( 

trafiie originated in thei r terri tory - ~"country-'of-oTigin". 

This thesis traces the development of the poliey into liberal 
bilateral agreements; Lt eXl\Jfiines the novel prieing terms in 

-4etail, wi th emphasis ~,n the 1 imi ted grounds' on whieh priees , 
may be disapproved. Finally, it outlin~s variations in the 
different agreements and eonsiders possible future directions. ' 
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DES ETATS UNIS: 

UNE NOUVELLE POLITIQUE DE TARIF'DRAMATIQUE 

Peter Harbison 

~ans l' a~n~e 1977 la politique de l' avia ti'on inte.rna tiona1e 
r des Etats Unis prenait une direction qui ~tait radicalement 

nouvelle. Au lieu de concurrence regl~e, a ce moment là la 
politique cherchait plus de confiance "au fonctiofinement du 
"ma~ché libre". 

Pour introduire les nouveaux pri~cipes, un type d'accord· 
bi1at~rale tout ~Jfait dif~r~nt ~tait deve1oppé. Des autres 

~ . , 
'pays etaient petsua~es d'accepter les termes de l'accord, a . 
cause de.1a concession de nouveaux droits de passage aux" 

.', 

Etats Unis et aussi la menace! de la diversion du trafic a~rien 
" l" " aux pays VOISIns. Les resul tats etaient des accords "liberales". 

. "" ' Environ vingt accords on~ ete conclues. 

Tout d'~bQrd aux accords 'taient les propositions de tarif qui 
restreignaient les pouvoirs gouvernementa~es a l'~gard des rejet 

des propositions de tarif.~xcePté que les deux gouvernements 
intfresses s' àccor\daient, ne pouvait pas rej eter le tarif 
- "la d~sapprobation r~cipro e". Une version' moins extrème 
permettait des' gouvernements de rejeter uni1a~ralement les 
tarifs où le trafic provenai t de son terri toire - Î';ie pays 
d'origine:' . 

a 
Ce th~se remontait a l'origine du deve10ppement de cette 
politique dans les acçQrds libérales et bi1at6rales; il 
exam:lnli en d'étai! 1e.,,,i-J iermes de la nouvel le structure de tarif, 
et appuye sur les ca\ls'es. limi t~es de la désapprobation des 
tarifs. Finalement, it d~crit l~s variations entre les accords 
differentes et considère des directions possibles â l'avenjr. 

/; , ? 

~ ' ... ob._ .... _ .... ____ ._ 

~ .j, 
,f 

"i i . 

1 -
j 
1 

,,,, . 



, L . ~ . 
,.. ... " 

-t" .i ,~ , l, 

_._ ...... ____ •• - ....... --------:.......::-,. '- _1 ~ ....----'-i _-.:-'L\ l"""-____ ._~, ...... L~_ 
..,! , \ ... 

() 
, . 

\ ~, 

(). 

.. , 
1 
1 . 

, . 

1 
1 

'. 
'. 

, , 

-' '. {i) 

1 N D E X , 

• 1 

, , 
. \, 

. . 
\ .. . ' 

, Pag;~ No. 

Çhap~eT 1. Introducti~m: 11Opportunities Rather <lThan 
» 

:Restrictions" 1 
" 

/ 
1.1 The Need for a Néw Direct ion in US Po.! icy z' 
';. ? Objectije of ~h~ Paper 

, . 
4 . 

. 
, . ( . 

'Chapter, 2 ~ ",'A1(1 Bi1aterals are Liberal, 'but Sonie are More 
• 1 • t i 

.' Liberà1'than Others 5 

2.1 S~vereignty and~ Bilatèral Agreements 5 

2.2 !the Place of Pricing in Bilateral Agreeme-nts 9 

The ."~ore Liberal'" Agr~einènts 2.3 11 
• , .J 

, 2.4 Tlie Form of the, New_Agreements 13 

'.1 Theil' Domestic Nature 14' 

.' 

Chapter 3. The Overnight Shift in US Interna~iorial'Policy: 

\ 

1 

/3.1 

13. 2 

3.3 

New Riljteral Needi 16 
,f 

The 1977 Environment 16 
'" . 

18 The Roae ~f Charters in Pricing 
, 0 

20 PaTe~ts o~:t~e Ne~ Inierrlational 
, : Il • 

Atti t~p,e '. -"'" 

, 

," 

'. 
II' 

; 

.1 
.• 2 

D~mêstic p~l'egulation 
"Small Government!' 

21 ----
.3 

.4. 

.5 

.6 
1 -

fJ 

.0 
, . 
~ 

-_ ..... ,------ ,----

Th~'Inpustry.and Eèonbmic Cli~ate 
T~~ Carter Appointees . . 
Bermuda 'II 

t ' 

Th~ Lalee.T Effect: The "Regula tory Accident" 
j. 

23 
24, 

24 
2S 

2-7 

(continued •. ) 

1 
~, 

\ , ". 
1 

• 

" ... ~ . . 

i 

i 
· i 

~ 

'. 

, ., , . 



, r -
1 

JI 

., 
f 1 

~=) 

" 

o 
l' 

,', , 

,C' 
1 

! . 

.. 

, . , .. , ,...,.\r 

, , 

,1 

, 'il " 

3.4 'Seeds 'of . the New Bilateral Stràt~gy . . 
.1 Orig~ns~ of the 'I~~~atc~ing" Phi lo;;ophy , 

, .2' \rh~ Begin~in8s of SCheduled/Charter, Priee, 
Competit~on 1 .' ' 

.3 The .~s!enee of .Bilateral Intergov,ernmental 
'" Pricing , " ,', 

.4 Increasipg Chart~r tiberalisation and, 1 

Supplemental.pntry 

~:S The New Bilatelkl Needs 

~ .-

Chapter 4:. Formulation and Implementation of an 

International Negotiating Strategy 
, ,jJ 

"0....4,' 

4.1 'Introducing the New Obje~tives to Bilateral 
Partners .-(' 

4.2 The Air Transport Trading Process 

4.3 The Threat of Traffic Diversion: > "The Fifth 
Column" ---; 

" <II 

Cha ter S. Establishin etiti ve" work 

5.1 Designation; and "Multiple Permissive Rou e 
Awards" 

. 1 Multiple-Permissive Route Awards ~ , 
5.2 Capacity/"Fair Competition" 

5.3 Routes 

) )-
.1 R.over- Point,s 

5.4 Charters; Bilateral Terms and Dom'estic Rules 

.1 Bilateral Provisions 
1 \ 

.2 US Domestic Charterworthines Rules 
5.5 Conclusions: The Competitive trategy of the 

Levine Memorandum 

. , 
_ 6 

1 

"pege' No. ' 

, i! 29 

/l,. 29 

32 

,38 
'l 

\h9 ~ 
\k~ 

.. 
\\, 

44 

1 • 1 

53 

54 

S6 

59 

64 

7'66 

67 

68 

70 

72 

, 

\Î 
'. 

(continued .• ) 

. . , 

, ' 

, . \ . , 
.' 

• 1 

;~ 



, . 
~ 1 , } ,y:,'" "1 

\ . , ét ~ ....... 
'fi~~i) --, 

'1 \ l,:, , 1 . 
1 i '1 

: 1 

; \ .... ) 1 

, r. 
j lj Ir ' , 

- ~ ,,' ! ' /1' 1 <l' ~ 

Chflpter ,6. ; l,be New; Prieing Clauses 
• J ll'/~ a \ 

O 
" . ( ,l, f ~"' 1 ~ J ' , ' 

:, '., . > '~,": '~'.'l "~oqbJe\ Appr'ova'1" -C~ntrol 
~ ~ 2 . 'Cquntry-of'-Ol'igin pr{eing 

, ' /, 

, 1 

l ' 

Page 'No. 

76 

7,7 -

78 
81 - ,',- ;',,1 \6,'~r_ fd~~~~y. of D~s~gna,tio~ Pl'ieing , 

,": '0 'l' i) ~.~. , ",Do~~,~e, Dis pprova1" (Qr t''Mutual Disapprovâl If) . 
, /".' :6.5 /~'Batid"rPric~ g" 

~82 

84 

, ' 

" 

o 

r, ,~ r ~ , ) 
, " " l '6 .,6 It~atehing" ( ~eting)' 86 

, . " , ~ 

" "\ .,1 General Pri cip1es-: The Méaning of Matehing 
\ ' • CA 

86 

.1 The TWA Co plaint 
.2 Categories 0 Route to Whieh Matehing 

'Can App1y .1 

.1 

.2 

Th~rd and F ~fth Fl'eedom Route~ 
Fi~th Freedo Routes 

~6.7 Priee Leadership 
6.8 Other Pric~ng Prov sions 

.1 Filing Reqûiremen s 

~2 Consultations 
.~ Dispute Resolution 

\ 

\ 

Cha ter' 7. The Criteria f 

, 

of Priees 
QI 

7.1 General Limits \ .. 
\ 

.1 
'; 

The. ~'bbj eeti ves" of the Ag\eement 

7.2 
. 2 

} 

Achievement of,~he Obj etiv~ 

Specifie Limits 
.1 "The Prevention of Pred tory 

or Practices" 
.1 The LegiSlative Basis 
.2 The Cases \ 

.1 Domestie 
. ~ Marginà1 Cost/lntent, 

\ 

\ 
. ~\ . 

\ 
\ 
\ 

'Priees 

:2 Subsequent Persistence in Lass' 

88 

1 
89 

89 

91 
93 

96 

97 
-;----

98 
99 

l"oval 
101 

101 

101 
, . -103 

106 

109 

110 

112 

11~ 

116 

118 

f 

r 
(continueJl .. } 

"' ,: 

1·· . 
: 

,/ 

1 

-\ 

• 
\ 

. -.., 1 
1 \ 

--,,-,..,. .•. ! 
", -' 

1 
1 

\ 

1 



'U 

() 

j 

l ' .l'. 

1 l' 
1 

'~-

j 

(" 
". 

-~' 
... 

~ 1. 

l--

, .J 

..... b 

(iv) 

.. ~ , ... 

7.2.1.2.1.3 The Reasonable Expeetation.of 
~nopolisatiori ./ 

• 2, 

.3 

.4 

.5 

Market Expansion 
The ~igh Standard of Proof UndeT 
the Air F.lôrida Test 

.3 International Cases 
.1 Different Standards for Defining 

Predation • 
~ 

• 2 

.3 

.4 

"The Cost Standard r 
The" Likelihood 'of Mark~t DOllli~. 

Conclusioris and èomment 
.1 Conclusions \ 
• Comments \ 
" 'he PreventiQn o~' •.• (um,:,easonabJ.y) 
D scriminatory Pri'ees or Praetices" 

.1 CAB Diseriminati6n Po1iey 

.2 

.3 

.4 

\ 
ufthapsa's Discrimination Complaints .... 
iscrimination between s rvice types 
ne1usions ' 

"Pr tecti,on of Consumers fr m Priees tpat 
âre Unduly High DT Restrict've beeause of 
the buse of a ,Dominant Pos t·ion" 

.1 Th ,,{Consumer" 
• 2 "Un~uly High (or Rè'$t~ictï e)" Priees 
• 3 Abus\e of "Monopoly PQwer"/' Domïnant 

PosItion" ~ '. . ' . 
. ~. tomments and Coneltisions 

n 

~ ~ • : l ~ .. , 

:-
~.;r,~ 

Page'No. 

118 
119 

119 
120 

123 

1~4~ 
125 
125 
126 

\ 1~8 .; , 
\. 

\129 
131 
133 
136 
138 

140 
141 
142 

144 
145 

. 4 "Protection of Airlines from '. • 
Subsidy or Support" 

Governmental 

Conclusion 

Chapter 8. Evolution o~ the Ai~eements 

8~1 The 1977 Pre-Liberal Agreements: "ln ovative" 

146 
147 

148 

Pricing and Country-of-Origin Charters 149 

" 

\ 

(éontinued •. ) 

, . 
, ' .,. 

.1 

, .1"" 
, '1 ' , l', 

1 

1\ 

. l 
1 , 
1 

..f 



, ... l' 
"" , 

.... --- "" " - ·e 
.~ 

~ , .,' --r (v) 
~ 

• ,,--
Page No. , ------- -- -----'j. ," ~ 

r 

8. Z , The First Liberal AgreemeIfts: From,Count~y-
of-Origin to Douo1e .Disapproval 150 -

() 1 

.1' US-Net1)erlands 150 

.2 'US.- Israel ~ 152 
ô3 US-Korea ~ 153, 

.4 US-~apua New Guinea; .US::Fiji 155 

.5 ' US-Germany 156 

\ .1 The '''IATA'' Clause 
'\ '/ 158 .. \ '\. .2 Charters a,nd Cargo 1 159 • 1 

.3 Capacity 160 
8.3 The Fully Liberal Agreements \. 161 

1 

.1 US-Be1gium 161 

.2 US-Jamaica 
0 

164 Ci 
.1 Protection for Sma1ler Partners 165 

\ .3 US-Singapore \ Jt t~6 ,\' h 

.4 US:: Thailand 161 ;-

• 5 US-Costa Rica' 168 
i ' 

.1 More Protection for Sma11er Partners 168 
.6 US-Taiw.an 17.9 

Ct • 7 US-Nether1ands' Antilles 171 . --.1 Increasing Doubts about the Value of . "P-rotection" • 172 
.8 S-Fïn1and 113 

.1 Protection of a More Durable Kind 174 
.9 US-Jordan 176 

C .10 US-El Salvador \ 177 
\ 8.4 Variations on the Liberal Theme 177 . . 
\ 
t .1 "Restrictive" Agreements: Country-of-Origin 

Pricing, Express or De Facto and,the 
Ihterfac~ with Other Philosophies 178 

\ .1 US-Austra1ia <>. . 178 

\ .1 The "Country-of-Origin Arrangement 182 
US-New' Zea1and 

~ 
• 2 184 

.1 Further ProtectioN' for New Zea1and 186 ' 
"- .3 US-UK 187 

\ ~ 
\ 
1 '. 
C) 

-~ontinued •• ) 
\ 

. 
'-............. ..,., Iflf_m an • • 1 • • _II •• --...." .. ---- ... • 1 .. ..".... .. H .... , ... 



1 , , 

o 

.. 
0 

.2. ttBa,nd" 'Pricing . 

.. 

" . . 1 US-China 
.2 US-Philippines 
.3 US-Barbados 
.4 uS .. EéAC 

. ,&' ... '. . ' 

Chap~er 9. Concluding Reflections 

9.1 Inherent Confli.ct ~ 

9.2 The Importance' of Being Different 
n 

9.3 Coordination of Tariffs . 
9.4 The Poliey Equalis~r 

Ir 

9.5 Pricing: The Last Word and The First 

o r 

o 

• 

~. 

" , , 

o 

-~_-:--____ • ---~_._~-' -"; 0", -, ....-_ •• ___ -, ,-', 

, 'i , -. ' .'" f. 

.' 
Pagé .No., 

···~k · 
1'95 
199 

+ 

, 20·2 

205 

206 
207 

209 
211 
212 

/ 

---.-

-!> .. 

~--.,. .. -, 
U ... 

t,' 

, . 
'. 

, , 
1 

e" ' ~::!~ .. .. " 

"'. 
'. ,- ) ~ -

~ (.; 
" -, 
\-~ \, 

-~~ '; 

" '"' ., 
" ~'" ' u .. .".:~,'. ' 

" 

" -1''-
,\ , 

:", \ 



. 
" # .... 

'-
1 

0 

() 

_! 1". _ 

V • (vii) 

; . 

APPENDICES " . 
' ... 

J' N, D E ~ 

\, 
, 
1. Bibliography 

, ' 

2. US Policy foor the Conduct'''of Intèrnational Ait. 

'fJ'ansportation Negotiatfuns, '21 August 1978 y 
, ..... ~; 

3. "Freedoms of the "Ai r" 

" 4. US Model Pr.icing Articles, 19~q. 

5; ~ US-Tha;i.Jand Articles: Pricing,' Designation, Fair 

Competition and Charter Annex 

-
6. US-Netherlands Pricing Article 

7 .. US-Germany Pricing Article 

8. US-ECAC Mem~randum of Und~r~t~ding_ 
) 

\ 
\ 

, -

\ 
\ 

"1' " 
, , J. 

, .!. ~ 

, ' 
• ~ -.l 

, " 

, , 
J 

1 
,/ 

.. 
\ - '------- .< ... 



.r-

f

··.----··----:- ------- -- _.--- .-"~:"~._'---' '-
" ; . 

< 1 C
.., 

o 

CHAPTE~ 1. INTRODUCTION: "OPPORTUNITIES RATHER THAN 

RESTRICTIONS" 

"Our central goal in international aviation 'should be to move 

toward a truly competitive system. Market forces should be 

the main determinant of the variety, , " " 

quality and priee of air 

trade opportunities rather services. •• OUT pol icy should b~ to 

than restrictions." (1). ., 
.~ , 

,/ 

This statement by President Càrter in 1977 set th~ scene for a 

dramatic shift in US international ai r transpoii polie>,. The 

l'efléction of this policy, through the US" subsequent bilatera1 
~ 

agreements, caused the mos! dramatie change in nature of sueh 

agreements since the negotiation of the "Bermuda,. Agreement" in 

1946 (2). 

These agreements have come to ~e known as "liberal". \heir 

dis tincti ve character isties are rel iance on "market forces" to 

determine capacity, frequency, entry and, above aIl, pricing (3) . 

• 
(l) Exfract from let ter from President Jimmy Carter to Secretary 

of the Department of Transportation Brock Adams, 6 October 
1977. 

(2) Air. Services Agreement between the US and UK, January / 
February 1946; 3 UNTS, 253 (also 1946 US Av. R., 105 and 

.. UK Treaty Series No. 3, 1946). The earliest public hint of 
the extension of US deregulatory po1icies outside the 
domestie epvironment actually appeared in a letter from 
Presid<en;t Càrter to CAB Chairman R6bs"'on on 22 April 1977. 
The relevant part of this letter read "As you know, one 
of this Administration' s key objectives in the field of 
aviation is t~e encouragement of priee competition among 
carriers, .. a .. ,policy which will yield substantial benefi ts 
to consumers. Whi1e special eircumstance.s sometimes exist 
with re~ect to the international aviation environment, 
encouyâging such competition is a1so arr important element 
of our foreign economic policies." 

(3) As will .b'e seen, route rights were however explicitly kept 
apart. 

"ft 
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At the time of President Carter's statement, the US was engaged 

in a renegotiat ion of the US-Japan bilaterai agreement. The 

con tent of Pres ident Carter' s informaI redi re ct ion of US policy 

was a response ta the perceived need to disown the Jelatively 

restrictive approach which had been taken in the Bermuda Il 

agreement with the UK. This had been strongly cri ticised in 

the US and was seen as anti thetical ta the domestie deregulatory 

spirit (r' 
1.1 The Need for a New Direction in US poliey 

US domestic deregulatory moves had begun under the Ford 

Administration and were gaining great momentum by 1977. Also, 

quite apart from the inevitability that domestic theory and 

practice would spill over into .he international arena, the US 

had for sorne time.considered the possibillty of a new direction 

in bilateral agreements - particularly as little success had been 

achieved in pe, suading fore i gn goveTnmen t s to accept forma 1 

agreements on marter operations, until then a competitive 

cornerstone of US international pol icy. 

The "Bermuda" seheme (5) had, afteT aIl, cndured throughout the 

remarkable changes of the thirty years fol1owing World War ]]. 

As observed by a TWA Vice-President following the conclusion of 

Bermuda II, "~fr H.A.L. Fisher wrote that if a trcaty serves Its 

turn for 10 or 20 yeaTS, the wisdorn of its framers 1s sufficiently 

confirmed" (6). Bermuda 1 has survived for more than three 

decades and still forms the backbone of the bi 1 ateraI system. 

'. 

, 
(4) J 

(5) See below. 

(6) "The United States Atti tude: A View from TWA", Thomas 
Taylor; Àe. J., February 1978, 60 at 61. 
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More directlYt the US' liberal in}crpretation of the Bermuda 

schemc had becoin'e largely i'ncomp-atible with the usage in most 
, . 

othcr bilat'eral ar+angements. On the cTitica1 issue of \::apacity 

contro l t one of the Bri t i sh, pa rtic ipants a t the or igi nal Bermuda 

~ ncgotiations noted in November 1977 that.~ "By the late 19605, 

however t there were few bila'teral aiT agrcements involving 

countries other than the USA \whi"ch "did not in sorne' way control 

capacity. Despite the a.1most invariable Bermuda faeade, the 

effect of attaching confidential understandings bctween govern­

ments to the published Bermuda text was to control capacity in 

'one way or anothcr." (7). 

This 1S not to suggest however that the new agreements have. or 

are likely tOt assume the quasi-multilateral role of the origin,al 

Bermuda 1 ag recmen t . 

It i5 hlghly unlikely that the full force of their compctlt 1\"C 

provisions will be acceptable ta the ma]ority of ,states, ~on('­

theless thcy have characteristics WhlCh will cnsurc their impact 

on the internatIonal ai,r transport structurc for thc forcscpah](' 

future; sorne of thelT elemçnts wJll inpvltahly f1nd thClr w~y 

into othcr bilateral agreements and national pOllClCS. lh€' vcry 

preeariousness of the system is a novelty in \tself (8). 

(7) of i t s i mp 1 i ca t Ion 5 : A Br i t l-S h 
~-""--Ac.J. FeDrun -11r1s. 55 st 55 

t e statemcnt y 
symposium held a~ the Royal Aeronaut ieal 

Society on 30 November 1977. See also Poter Haanappel. 
"Bilateral Air Trans art A rcemcnts - 1913-1980", (1980) 
5 nternatlona ra e ,aw Qurna. at "Secrt"t 
Memoranda oft-en totally change the meaning of a hilatcr:!} 
air transport agreement. for instance, from a Bermuda 1 
type agreement into a predetermination type agreement"); 
and Il. Raben "Deregulation", Presentation ta 1st Nethcrland .. 
Colloquium on International Air Transport, 26 August 1980, 
at P.4 ("Sidc-lcttèrs IHP ahundant, but thcy are not normnlly 
publIC. What do they contaln? Secret liberal concession.., 
of otherwise restrictively minded States? Or unspea1cable 
conditions which States prefer not to make public?"). 

(8) "Government aviation agrC'ements were tTaditlonally long­
duration t"ontracts. ln this they differed from certain 
airline agreements, ~llCh as pooling arrangements, as it 
was assumed that polley was not to be confu!\cd wi th 

( con t i nued .. ) 
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'f- Most radical departuf(~s of the US' liberal bilateral stratcgy 

have been: 

(1) the totally new pricing formula; 

(U) the creation of a frec-market styled competitive 

international structure; and 

, 
(ill) the use of route-grant incentives to persuade 

bllatcral partners to accept the new pricing 

and competi t ive ph il osophy of t he US - a process 

- to bccome known as "routes fOT rates". 

1.2 9bjectivc of thlS Papcr 

lhlS parer attempto; an exposition of tht' mOTt' Important nc-..w-­

prlcin~ prOVISIOns contalncd in the agreements. The ~pi.glns 

of the new bilateral !>tratcgy and ItS mcans of Implf"mentlltlon 

WIll al so be examlned. Thcse ST{' VItal to aSC;f"SSlng thl:' cxtcnt 

of the changes made and posslhle future direttions. 

J ) r<,t. howevet t sorne general refleet lone, on the pl a CI:' 

agrc('ments ln the air transpOT.t system and an outllne 
;-

of hllateral 

of the 

Il he ra l gl:'nus. • 

(R) Contlnu('d. 

rxpedu·ncy. Ikrmuda 1 set n record and Tt'ilned for ov{'r 
30 yeaTS. ln--sharp èontrast. a natIonal poliey such ar.; 

Australia's is now under rt"view ~C8TCt'ly two yeaTS lifter 
it was launched (the TeVlt!W has in fac<t c;ubsequently h('cn 
dropped). A venerable lnstitution scem<; to have becn ... haken. 
The Air Transport Asc;ociat ion notcs thc f,ct explicity wht"n 
it conslders, as WE' have secn. that th(.' tlni"\.ed Statcs tr.; . 

to its detriment - givlng lasting advantages to forclgn 
count T i es in the form of routes and aç c css to the US ma rket 
in return for promises or precarious arrangemenB on fare ... " 
See fOT example lTA Bullt't in No. 33, S October 1981. 

• 
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CHAPTER 2. ALL BILATERALS ARE LIBERALJ 8UT SOME ARE MORE 

LIBERAL THAR OTHERS 

The fact that bilsteral agreements arc necessary st aIl "is a 

product of the Ieisl history of international aviation" (1). 

l' 

A reflection of that history is embodied in Article 1 of the 

Chicago Convention, which provides that "the contracting States 

recognize that every State has complete and exclusive sovereignty \ 

over the airspa'cc' ahove its territory". ,., 

From this starting point~ any agreement hetwecn governments 

which exchanges Bir service rights, permitting intrusion into 

that sovcreignty, is to som(' extent "lihera}". This 1S of course 

to ignore the faet that practice over 3S ycars has suggested 

certain standards within which "conse·rvativc" and "liberal" 

will be hroadly acceptable. 

The purpose hcre is. however, to emphaslsc the fact that any 

)udgement on "libcralie,m" 15 a hlghly suhjective one and to 

rc-cmphasisc the al~-pcrvading Influence of snvereignty ln-the 

r('~ulatlon of international aIr transport. 

2.1 Soyerelgnty and Bilateral Agrecments 

The princlplc of state ~overeignty. including sovereignty over 

trrt'itorial'airspacc, is the starting point for conslderatlon ... 
of any facct of the economie TCRulation of international air 

transport. Only hy dCTogation DT concession from this pTlnciple 

can aircraft of one ~tat<, pas!' thrO\1Rh anothcr'g airspace. 

~ 
/-( 

Cl05cly assoc at cl is the concept of aireraft natipnality 

(normallyaccorde hy Tcgistration in the home-statc). This 

has dcvcloped as an apparcntly incvitahlc cOTol1ary of a 

hilsters} system which has huilt upon the sovercignty foundation. 

( l ) Fran k E. Loy. ...;yB .... i..;;.l.,;;;B..;;.t...;;.t"...;;.r..,..B..;;..l...,..;..;A..;;..i .:...r-'-:;"~::'::':;"'L.;;..r-:;--..:..:..a.n..;;...:.:.:..:..;o..:.:..:..:,:....:.....--.;;".;;.::.:.;. 
Problcms of fin 

.. 

1 
1 
1 
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Two aspects of airspace sovereign1:'y should be clearly -di·sting­

uished: the first, whic~ is so weIl settied today as to be of 
little more than ·academic interest conceTns the analogy of . , 

internat ional mari time law" s "freedom of the seas U founded inter 

alia on the right (or necessity) to international communication 
trade (2). While the freedom of the seas developed over a 

period of centuries out of a recognition of mutual interest, the 

fate of territorial airspace was resolved in the infancy of 
aviation for predom~n8ntly protective, military defence reasons 
as a result of the First World WaT. 

Then as the boundaries of aviation expanded, the defence motive 
was increasingly supplemented by poiiticai and economic interests 

(3). Despite the identity of interest whi.ch aIl states had in 
furthering seriaI commerce, there was the fami 1 iar cl ash of 

Individual interests over the allocation of respective shares 

in that commct'ce. As Gocdhuis obseTved in 1942: "The Teason 
why several states applicd a restrictive principlc in aviatIon 
(during the 1930s) was that through their geographical position 

or otherwise, they expected to be able to secure fOT themselves 
a larger sharc in air communications or in the bcnefits arising 
thcTcfrom than they would have been able to sccure if freedom of 
passage prevailed. They may hâve known that by prohibitory 
rcgulations they hampered the building up of a world air net; 
they m~y cven have realised that by obstructing aiT communications 

their own intcrests i~ having t~e best communications possible 
were injured, but this in jury was in their eyes outweighcd by 
the ultimate advantages they thought;.h reap hoping that the other ' 
states would be forced to let them ha~ a share in air commun­
ications greater than what th~y would have been able ta receive 
othcTwise." (4). 

(2) Sec for example Goedhuis~ "Civil Aviation After The WaT',' 
36 AJIL (1942), 596 at 607. 

(3) cf Sand et al, ":...;A..:.;n=--.:,H;..:;i,sr:t:...;O:...:T:...:I=-· c.:...,ar-:-l-=,.S:...:unr-:...:v..;.e~-.--~t ..... h,....e.:...-L_a_wr-;-0_f __ :---"'T'" 
Institute of Air an pace nlverslty. 
No. 7 (1961), pp 23, 24. 

(4) Goedhuis op. cit., 6q. 
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Thu! airspace sovereignty was not st issue ~uring the Ch,içngo 

and. subsequent multil~tera] ICAO conferences in the late 1940s 

(S). The debate c~.(nceTtling exchange of the "5 freedom" (6) 

privileges was raised within the broader and distinctIy se~arate 

context of nationa] sovereignty, i.e. within the terms of penera! 

international law. Clearly i t i5 impossible to con5ider the' 

structure of international aviation regulation without arranging 

it in the framework of statc'sovereignty. The question is thus 

1 
1 
! 
1 

1 

\ 

one' of the "fredom of air transport" rather tha1'l "freedom of. ~ 
airspace" - the right to land and trade rather than the rif.!ht 1 

} 

to fly. The distinction is made clear by the different provi~ions 

made for (commercial) schcduled service operation in Article 6 

of the Ch ic ago Convent i on, on the one hand and J on the other, 

fOT (non-commercial) "non-scheduled services in Article 5 (7). 

Any commerci"'al privilege (including transit privileges) granted 

to foreign airlines exists therefore only by virtue of sueeific 

con œssion rom this sovereign power. by the exercise of a _ 

multiplicity of politieal, economie and other reasons. unique 

to each state and ta each bilateral \ relationship. "Juridieally, 

the resu] t of the adopt ion of the theory of unI imi ted terri torial 

sovereignty was that rights of lànsit or landing enjoycd by 

foreign aircraft could only ar~ from contract or treaty; 

(5 ) 

(6) 

(7) 

--' 

However, it may not be entirely correct to say, as does 
Bin Cheng ("The Law of International Air Trans ort", at J20), 
that Article t e lcago onventl0n was purely 
declatory", for the original US draft Convention (Doc. 16, 
Chicago Proceedings, op. cit.. p. 554 at 556) provided only 
for recognition of the sovereignty of other contracting 
parties - i.e., implying that this was, for the Os at least, 
a con t ractua 1 mat ter. The ls t Interim Report of the 
Drafting Committee Sub-Commitee 2 of Committee 1 reverted 
to the general grant of the Paris Convention (Ghicago 
proceedings, Doc. 3~6, p. 679 at 671). 

For an explanation of the "freedoms" of the air, see 
Appendix 3. 

--" Article 6 requîres "special permission or other Ç1uthoriz-
a t ion" before any pri vilege may issue; Art icle 5 provides 
a "right lt of transit and a "privilege" of a flight or dis­
charge - the intention being, for the purposcs of Article 
S, that non-scheduled "flights" be ad hoc. 

1 
1 

\ 
1 

1 
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.•• they were the creatures not of law, but of compact. 11ey 

could never, be re.al rights, b~cau_se paeta tertiis nec nocent 
, -

nec prosunt. .. . Politically and economically the resul t of 

the adoption of the principle of territorial sovereignty was 

that 'transi t and landing facH i ties became commodities toI be 

bargàined for and sold to the highes t bidder, the pt1ye exacted 

often having little dr nothing to,do with civp aviat,on." (8). 

The Chairman of the US deleg~tion ta the Bermuda talks ,j,n i Q ..t6, 

George Baker, expressed one important aspect of this in very 

5 impIe terms. Talking of the areas of dispute over com!1eti ti ve 

philosophy at the" Chicago Convention, he stated "there appeared 
t-

in this are a at,Chicago a confliet of philosophies far br?ader 

than aviation alone and this is a point upon whi ch l should 1 ike 
\ 

to put the greates t s tres s. Whi 1 e there i 5 an understanda~l e 

desire on the part of those for whom aviation is the driving 

interes t in li fe ta work out part icular probl ems of interna t i anal 

importance wi thin that fie Id, i t cannat be forgo t ten tha t the 

Foreign Offices and State Departments of the various countries 

of the world must inevitably look upon agreements within aviation 

as in but one area, even if a terri bly important area, in the 

broa,d and even more vi tal overall field of general international 

re lations. 1 t was no chance tha t the schism st Ch icago a~nea red 

where i t did and i t lias not a schism which could eas ily be cl osed 

by the carefu 1 use of the dict i onary and the exac t spe 11 ing out 

of thoughts and phrases." (9) . 

A 

(8) Jennings "International Civil Aviation and the Law", 22 
B.Y.LL." (1945), 191 at 192. 

(9) George P. Baker, "The Bermuda Plan as the Basis for a 
Multilateral Agreement", lecture delivered at McGil1 
University. la April 1947. Reprinted in Lowenfeld, 
"Aviation Law", 2nd edition, 1981,,2:1.13. 

~\ 
1 
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\ 
Within this practical, political and legal f amework, a network 
of bi1atera1 air services agreements became i evitab1e. Attempts 
had been made at the' Chicago Conference, and f r severa! years 
afterwards, to develop a formula for multilater 1 ex~ange of 
operating rights, but the range of p'hi10sophies as 50 great as 

to prevent realistic agreement. 

As to the importance of multilateral route exchang s • a 
critical element in the negotiation .of US round of l'bera!' 
bilaterals - their commercial importance was always c refully 
guarded, even to the extent of keeping them outside th scope 

• 
for mul tilateral exchanges. '7he route pattern in intetnational 
exchanges of rights is of such importance that the United Kingdom 
and United States governments have always regarded it as e~sential 
to reserve the negotiation of routes for separate bilateral 
treatment in a11 discussions of amuI tilateral agreement." (10), 

z.z The Place of Pricing in Bilateral Agreements 

Of critical importance to most governments at the Chicago 
Conference was however the avoidance of uncoordinated pricing; 
"i t was~gainst a pre-war background of excessive competition 
in Europe, with its corollary of burdensome subsidies, rate 
warfare and other unfair competitive devices, and the revival 
of intense national rivalries, that the various problems were 

éonsidered" (11). In this area, at 1east, many states actually 
welcomed a limitation on their soVereign powers! 

(10) Sir George Cribbett, "Sorne International Aspects of Air 
Transîort" . 6th Bri t i sh Conunonwea 1 th and Empre lec ture, 
Jl.R. e.Soc. (1950), 669 at 680. 

(11) Id., 674. 

r 
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1 1 
,1 , 
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As a resul t 1 a framework was established in 1945 w'lthin which . , 
airline olterator~ conferences could be held to negot'\ste and 
coordina te tar iff"s. The place and roI e of' such confe~nces, 
through participation in IATA (th~ International Air Tiansuort 
Association), has been lueidly.described in the following terms: 
"For much, the same reasoœ; as the 'World does not have free trade, 
but has GATT and other·genersl trad~ arrangements (not 'to mention 
uni laterally ~mposed dut y systems), to proteet national p'roducers 
and to prevent dumping, 50 too governrnents have agreed that rates 
applied ~y their nJg carr~ers in scheduled services should be 
subject to controls. This is~ fundamental feature of inter­
governmentai bi laterai agreements. ,International service by i ts 
nature involves at least two jurisdictions. No one government 
can prevent the other from controlling rates or can prescribe 
unilaterally rates for international-service. The inter­
relationship of rates in the marketplace gave birth to multi­
lateral rate making recommendations through airline conferences, 
subject to government approval." (12). 

The US CAB accepted this cause - albeit not without sorne 
powerful dissenting arguments - in 1946 (13), A~ will be seen 

below, the Bermuda scheme provided for and, arguably, relied 
upon multilateral tariff coordination through IATA Traffic 
Conferences (14). 

(12 ) 

(13) 

0(.1 4 ) 
~ 

( ), 

Il 
1 ) 

\ 1 

J. G. Tomka - Gazdik, "The Dis t inction between Scheduled and 
Non - Schedul ed Ai r Trans orta t ion", International Bar 
ssoc1at10n on erence on t e ole of .Charter Transport 

in Int~onal JAviation~ Amsterdam 17-18 April 1975. 

Agreeme~B No. 493, IATA Traffic Conference Resolution, 
6 CAB 639 (1946). 

Bermud's:!I.~p. cit., Annex II. 
.. :' 
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Liberal" A reements 

ackgrou 
"" 

, fundamentally unchanged over 30 years, 

plicies ere introduced. In most respects the 

ba1?ic ~\i ci '--l,es were etained (15); i t was the usages ~hich 
chaÎ\ged~\ \t e n' ture of t e trading process in particula·r, but 

also he \~aj.\iff\~~Chanism\he:e will be considered in detail 

\ . " below. " ~ 

Almost al ~èement concluded by the US since Be~muda II have 

thus been.';~ l ibera ~ than their predecessors in their combin­

ation of lib rll ricing \charter arrangements" entry and capacity. 
\ 

There is no fO~) '4assific tion, but depending on the reference 

point used, the US, ha", negotiated between lS and 2S 1 iberal texts 

in this period. So e s erficially "less" liber!l agreements 

become more liberal 'n, tb ir application, for example where their 

neighbouring markets r~ te ulated with few restrictions; the , 
converse is also true. \ 

, 

For present purposes, the\agreèJnents will be classified according 
\ 

to the natur~ of their priC~ng ~lause rather than their overal1 -

subjective - competitiveness r ·"liberalism". Not aIl of the 

agreements will be covered. l ere a common theme exjsts, 

representi ve clauses will be us~; exception will be iUus tr-ated 

by specific reference. The classification is as follows: 

(15) For example, even " ... the "open skies" doctrine cloes not 
come into conflict with the sovereignty principle ... This 
approach leaves the inalienable sovereign rights of states 
intact but would,require them to adopt a behaviour which 
opens the skies in practice subject to ~utual agreement 
on possible government inter\!'ention." H.A. Wassenbergh, 
Senior Vice - Pres ident of KLM, "Liberal Bilateral Air 
Agreements bctween the US and Europe and their Impact on 
Latin Alî\erica", speech delivered to the Ninth A.t.A.D.A. 
Conference, Aruba, 2-5 May 1979. 

, 
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,!S ;LlBE~; 1'G~J3!!!!TS ';r;o) , May 1~~~) (16) 
~ 

C.c;run t l"I 

1. The 1971 
SingapoTe 

Senega! 

Liberia 

Nig~ria 

Be1gium 

Mexico -

Z. The Firs't 

Nether1and~ 

Israel 
Kotea 

1 

/ 

, !M! 

~ept~ber 1,917 

Octob~T 1917 

.October 1977 

'. November 1977 

N.ovember 1977 

DecembC!r 1977 

Liberal Asreements 

Papua New Guinea 

March 1978 

August 1978 

September 1978 
October ,1978 

Germany 

Fiji 
November 1978 

(May 1979)' 

3. Fully Liberal: Dou~le Disapptoval 
Belgium 

1 
J~ïca 

Sirga.,o-~e 

Th\i1alld 
Costa Rica 

Taiwan 

-
/" November 1978 

April 1979 

June 1979 

June 1979 
August 1979 

October 1979 

Nether1ands Antilles Jabuary 1980 
Flnland March 1980 

Jordan 
El Salvador 

June 1980 
April 1982 

* .... IJ: ... _ __ ... ___ ..... 

• 8 0 

Pr.icing Article 

Double Approval 

CO,untry- of-Origin 
Double Disapproval 
Double Disapproval 

Cp~try-of-Origin 

Country-of-Origin 
~ountry-of;Origin 

Double 

4. V..arÏdltions 

Aus.tral"ia December 1978/May 1980 ~ Country-of-Otigin , 
New Zea1and 

UK. 

China 

Philippines 

Barbados 
ECAC 

, 

April 1980 Country-of-Origin 
July 1977 et seq. (Country-of-Origin) 
September 1980 
Oct \)ber 1980 

ApT;11982 .J 

May 1982 

Double D~sapproval 
Band Pricing 

(16) For reference3 to texts see Bibliography. 

/ 
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. 
2.4 The Form of the' New Agreements 

It will be seen that severa!",b~orms of agreement have bëen usEf'd 

to introduce the various liberal regimes. ·'These include 
1/11 ' .' Of) 

"Protocols" J "Exchanges, of Notes"" "Agreed Memorapda of 

f1nde!standing" in addition to ~ comprehe~sive' f?~m of fU,ll 

\:Air Services (or Transport) Agreement" ·(ASA). 

1 

c 

In each' case their binding effect on the parties appears'identical., 
f'.. . 

Bach is a "tre~ty" pursuant to Article 2 (1) (a) 6 . .f"'· the Vienna 

CO~1Vention and is equally governed 1y international law (17.) •. 

,The "simplified" treaty form, or, fo~ example, Exchange~ o~, 

Notes and Agree,d Memoranda is' "very common" (18). The juridical 
, . 

differences "between formaI treaties and treaties in sim1?lified 

form lie almost exclusively in the method of conclusion and 

~ntry into force" (19). Thus this category of agreement may J' 
if! ...,... 

a ni frequently, does, enter into force on signature subj ect to 

the wishes of the parties. They may be ~ade subj ect to rati­

ficatIon but this is not otherwise necessary to" bring thell' into 
~ ~I ',"" 

force ,'20) /' A Protoco!, or ASA is almost invariably made subj ect 

to formaI ratification. 

(17) The Vienna Convention on the Law of Treaties 1969. 
Article 2', paragraph 1 (a) provides: "(a) "trea ty" means 
an international agreement concluded between States in 
wri tten form and governed by' i~t~rnationalI1aw whether 
embodied in a single ins.trument or in tw6 èSr more related 
instruments and whatever i ts particular designation," 
While the Convention is not formally in effect, it i5 
regarded in most areas as an authoritative codification of 
international law. 

(,18) II Yearbook of the International Law Commission 1966, 188. 

(19) Ibid. 

(20) 
,',' ~ 

See J for example, "Oppenneim' 5 International Law", ed. 
Lau terIJ~ll.t, 8 th ed., 907, 908. 

~, 

1 
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Wpere the terms' of a subsequent agreement, including a Proto~ol. 

amend, for e~ample, an existing ASA,.then tho$e amended terrns' 

govern relations between the parties for the duration of the 

later 19reernent (2J) - unless a contrary i~tention is expressed. 

In interpreting any such in~ention, particularly where d~rect 

conflict exists, it appears that the subsequent conduct of the 

partiés~,_can be important, not oni y as "a rneans us'efui for 

interpre~1;.ing the Agreement", but aiso as "a o~ossible 

_, \ ,subS,equent modification" ,of the resp~ctive rights of es 

(22) . 

o 

The US has ~parently taken a highly pragmatic apprQach to the 

type of document used as a vehicie for i ts competitive pOl'icies,. 

,In this respect i t has been very much subject to the wishes of 

the biî~teral partner-s. The l{lt'er agreements however seek to, 
\ ' rnake any amending text an integral p~rt of the overall compact, 

so that \~ach exists and falls together. In this way', the con-
" . 

sequence~ of ,renunciation hy the foreign government become more 

to the pre-competitive extreme, '.i.e., they cannot merely"r,ev,ert 
, , 

status quo. 
1 

. 
2. ~;).1 Their Domestic Nature 

For US purp~se~, bilaterai ASA~ are 

agreements" (~3), part of a category 

"intergovernmental agreements" (24)., 
" " 

deseribed as "execut ive 
, \ 

descrlbed by MeNair as 
, J 

This 1ess formaI-nature, 

(21) Ibid. 

. (22) 

(23 ) 

(24) 

Ar~i tTation' DeciSion' Inter retin 
Italy Air TranSPOrj &greement,. 1 /4) , 
38 ~ .L.R., 182 ~tl 4' ". 
See, for example, Lissitzyn, "Bilateral Agreements on, Air 
Transport",' 30 J. Air L. & C. (1964) 248. 
MeNair, "The Law of Treaq,es" (1961) at 19: Note however 
tha t the agreement wi thin Taiwa~:' was concluded between the 
"American Insti tute on Taiwan" :~md the -"Coordination 

.. Council for North AJherican Affa!~,rfo". - -
\1 ,( , • 

• l 

./ 
i 
1 

____ j-_. __ 0 

_'''I_----,.~T"""' -~ 

, ~ ~ J ~t>, 

• . -

! 
. J 

-' 



- --_----...- ~-- -_ ... _ ... _---~ .... -------._ .. -~----

Cl 

() 

c 

15 

not generally requiring "parliamentary approvai (25)., is in 

keeping with Many other technical arrangements between gÇ>vern­

ments. It avoids ùnnece~sarily cumbersome and time-consuming . 
procedures; usinee su ch arrangements normally contain specifie 

provisions for services on particular ro~tes and between 

particular terminaIs, they must be flexib~e and subject ta 

modificlltion wi thout much delay" (26). . 
Wi,th thfs introductory background, an exploration of the new 

bilaterais and thèir origins may now be undertaken. 

(25) Congress ionai approval i5 not requi red in the US. See, 
for example, statement on the President 1 s raIe and the 
5tatu5 of US a viati(}n agreements by US Attorney-General 
Clark in 1946, 40 Op. Attorney-General 451-454 (1940 -
1948), cited in Whiteman, "Digest of International Le;;" 
(1970), Vol. 14 at 219-221. ' 

(26) Lissitzyn, "The Legal Status of Executive Agreements on 
Air Transportation - Part II'', 18 J. Air L. & C., 12 at 
21. 
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CHAPTER 3. THE OVERNIGHT SHIFT IN US INTERNATIONAL POLIC'r': 
1 

NEW BILATERAL NEEDS 

3.] The 1977 Environment 

By the mid-70s, US international poliey was in nccd bf rcfrcsh­

ment (1). The effeetiveness of its programmed charter strategy 

had begun to wane (2). Al though the charter share of the total 

Nor t h A t I an tIC ma r k e t wa s a tan a 11 - t l me h 1 g h (3 ) the Il S fla ~: 

carrier market share was being steadll y erodcd (4). Programmed 

charters had served the purpose of relaxing controls on l'aeh set 

of bllaterally exchanged rights and, in so doing, provlded an 

escape valve for US pollcy aSpIratIons . 

• 
Cha rters had, however, been born on the wrong sIcle of the 

b 1 an k et and we r e ra rel y l e g i t 1 mis e cl f 0 rm al l yIn h 1 1 a ter a l il gr e e -

ments (5). As a result, they werc vulnerahle to abrupt 

(1) As a resu1t of the conSIstent dlfference betwecn the no11cy 
of the USa n d m 0 s t 0 fIt 5 b i lat e raI par t neT S, 1 t m a y ln' 1 n 
the US' interest ta encourage contInuous changc - If not 
lnstabIlity - ln International markets. Wahout thl"", the 
more conservatlve policies of most other governrnents tend 
eventually to encircle and annul US InitlatIves. 

(2) Admitted in the wake of thc natlOnalistlc 1963 (Kennedy) 
US InternatIonal AVIatIon POIICt, 29 J. AIr L. & C., (Fl(d), 
366, and developed through the 9605, thc use of charters a<, 
a vehicle ta gain addi tlonal entry and prlclng fr<'('dom 
allowed thIS form of service to develop many of the opera 
t10nal characteristlcs of 5cheduled services - to thc ext<,nt 
that they become "programmcd" rather than non-schedu1C'd. 
For a succinct summary, sec "Trends ln InternatIonal AVJatlon 
and Governmental Policies", Paper delivercd by TATA TITrC'ctor­
General, Knut Hammarskjold, to a Symposium on InternatIonal 
AviatIon Pollcy, Kingston, Jamaica, 31 January 1979, ;:t Il, 
12. These services were made possible by virtuc of I\rtlc1(' 
5 of the Chicago Convention, although the frameTs couIc! 
never have foreseen its eventual use. 

(3) Accounting for 29% of total passengers carri~d in 1977 
(Source: lATA) . 

(4) Attributed partIy to the growth of non-US orlgln trafflc, 
whose preferences tend to be for natIonal flag transportatIon' 

(5) Even when such agreements were achieved, they were normally 
llmited to 12 months' duration, rencwable if mutually agrccd. 

(continued .. ) 
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tcrmlnation or modifIcation acconhng to th(' \oOl.,h('~, of tlll' 

o the r (OU n t r y , Th (' N i x 0 n pol i c y 0 f 1 9 7 l ( (,) ... u r pOT ft- li t Ilf' 

n (' g 0 t 1 a t 1 â n 0 f c li Il rt c r h 1 III ter aIs h ut r (' ... \1 1 h w (' r (' ., ( a Tl (' (7), 

On the North Atlantic, furthcrmore. rrAr <>tatee; \00('1"1(' ShO~ltl~: 

slgns 0/ cnordlnating then stand on chaTt("rworthlrle ... ~ ru}c, 

multllatcra"lly, A multllatera) charterworthln('.,., 3gT('cm{'nt 

h(,twcen [CAC memhcr!> on ~orth Atlantic chaTter5 h;td ta'cn (OTI 

cludcd on :, June 1<l7S (R). 

A «('ntra) 1Tlfl'rnatlonal pO}l(-Y I<'SlI{' of the mIt! 70~ w"., Ir1f'\"ltahl~' 

the r c con Cl) '1 CI t i () Tl 0 f t h {t var yin R v 1 (' W son cha r t cri <; C h (' Il \l }(- d 

It cont lnlH'd to he fcrt 11(' J,!rount! f(lr dl "pute 

a t t h (' l (' A () '1 Il l' C 1 a 1 A If T ra n ., po r t [,0 n fer c rre e 1 n l CI 7 ~ (1 f) 1 • t li l " 

(C,) (ontlntH'd, 

Th 1" ah!' (' Tl C (' 0 f cl e J Il r e r cr 0 g n lt Ion \0, ;1 ~ .1 ma tt (' r 0 f l () n, /' 1 fi 

to Scoutt and Co'>t<'110, "Chartcr~, the new modc: "'(·tt~ 
a ne"" c~,)\lr~(' in internat lonal_an tran~~rtat ion", Vl T.-Tl r 
1. Gr.· (1973) 1 a t l rl\fi(.X(Cpt ion was tllc US - ran.ld ,1 \on 
<){hedu}ed AIr SeT\'lc(, Agr('{'ment. R May 1974. ilS 1 l f,' ~)o<ll 

(()) l'olley stat('mcnt on InternatIonal AlT lran"'p(l)tat 1('Tl. 

!l('partmeTlt of StatC' Rul1., ZO July lq~n. I\h {)1 

(7) J\<.cordlng to the (',\1\ ChalrmaTl, ',elor Bro ... ·nr. the Ile '."~I'hT 
ha" 1 ccl /lU ., (' <., !Tl t li (' <., (' a g f(' (' m (' nt" ( 1) r () Il t (' <, t (l ,,/' 

controllrd "by fOTmllla(' <;Imllar to tho~,(' lJ~('d ln our 
hllatcral aRrc('ment~ on ~ch('dlllC'd <;('rVICC""; (11) t..q ,', lt\ 

- no l 1 ml t ... , ( 1 1 l) " b 1 1 il t (' raI m li ( h 1 n (' r y" t () .1 VOl cl 
"<.,uh<.,tantlal Impalrment" of <,cheduled t.,('rVll.f" •• and (1\" 

a deflnltlon (of charteT\o,nrthlnc",,). R('mar ...... bcfoT(' ~()' ill 
Al'fOnautlcal Soclcty, l~ Manh t<l72, <;l'(' for t'xample ', ... I)lIU 
and ("ost('110, op. -lit. at 19 

(9) S('(', fOf exampll', "J Inal R~'p_or!_ .. of __ T_h("'_J_h.lnk~_lank ~!l_. ~ 
Coord) nated POllfL ror-Tntrrnat 10nal lOmmCf( lar AVlat] on" 
TïgiAj-. Graôua t cln:<;tl t II t e-otTntern-a t Tonal 1~T\ïJi~~.-- r.ëncv a 
Document SerIee; No. 1. r:onc;t:1 tutf'd of 'k('y lndust ry. r.o\'crn 
ment and aCademlj" fIgure<;, lhe ThInk Tank focu.,<,cd on re(on 
cillng the rep'lJlatlon of Qh{'(lulf'd ancl diartt'f SCfVlt(,<;', 

(l 0) 
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r () n f (' f r(H (' ~ (' r V(' d • tf ;tllythlJl':. to rmpha·,l'.(· tht· hff'aclth of 

thl' d1ffC'TrllC('" on <.hart('r TrRullitlon. J'rrhap" th(' 1"" .. tr.lli 

fOl tht' liS h'ld ln Litt I)('('n thr fallure to contlud(' a lhlJrtrl 

blllltrrill wlth thr IIi ;l', p.art of thr fh'rmlldll Il :lgT('('mt'nt .1 

d (' f 11 l t 0 .H ( r JI t IHH - (' t h;d t tH' l (" li II d h (' r Jl Tl Cl m II t li il 1 iH ( (' P t .Hl! (' (} 1 

t li (' Tf' 1 a t 1 \' (' r {l l (' t (J hl' P 1.. n" dt,)' ( h a T t (' T ., (1 1 ) _ 

() t il "', 1 ., t il n { (' . 1 t wa ',ln ln .111 Y 1 (' .. Il (' ç t <, .1 ., ta' {' m t' nt 0 t t Il (' 

rXl .. tlnv, ·.ttuatloll, III ·.t.If~ ,()ntru'.t f(. th(' Tadll.al dln'dlon 

" \1 h ... (' q \1 (" Il t 1 y t il ~ r Jl 1 Il t h (' (II r t (" r ~ (" E 0 t 1 .1 ~I JI g l' (l 1 ~ (l f 1 97 R (1 '\ ) 

, , 

r h (" Il',' 1 III t 1 il l " lJ Il P (l T t f () r (h 11 rt (' r " 1 Il t Il (" 1 Il (dl... '" .1 '" a q! \ 1 .dll ! , 

t" pT!l\'lde r(Jom for th!' ·,tr.ltrJ.!l\,dly Ir,!p'It.lllt .. ",llppl(·m(·nt.l1·' 

I!\''''('\,{'T, thl-. IU'.tl 

fll,IlI('1l Il.ld. b, the 1.lt(' 11)'(1'_, !P!lf: "In,t' t't'Ioml' ",'\ondar\' 

lh,' (()~m{'H 1.11 .ld\,lflt.l~:('" for ft,!· Il' r,f Jrlt('Tnatlnual Jl!(lfl.Ir1r.1(·d 

l Il ,1 r t (' r 1 Tl t r (,J Il ( t 1 (l n \0 f' n' J Il ,\ \ «) 1 (LITl, ,. () j t h (' ., trI (t r (lU t III t: , 

dt" I~:ll.dl('ll ;Ind l ;'\1.1' lty ,(,ntI('l', (f,:lf,lll1,·,j III ',hf'du!{'d l'Ilaf('r.il 

,\ ~: r t' (' Iii (' nt', • 

( l '\ ) 

lh!' '\}:T('('r"tTlt 111.1 l('T,t.lln 1('f('r('llll" r" (li,llt{'T', of 

l Cl Il r ,,(' ((' ~:.. A f t Il ! (' !·1 ,Ill d .\ Tl IH' • .~ 1. 1 t .11',0 r (' f 1 (' l t ('.1 
l «) Il .,(' Tl ',Il' (lI) t h (' cl (H, 1 r ,dlJ lIt '\ () f n (' ~: (.t 1.\ t 1 () Il 0 f a h Il .. t (' r .d 
( h, 1 r t f' r a ~ r (' (' rH' Tl t, ({) n t il 1 Tl 1 Il~:, f () 1 (':J.;& mil 1 l', .. P r () ~: T (' " <; 1 \ (' 

1 h,llter ... onhlIH",', (nntllt Ion .... (Ann('x .1, piu;q.:raph (\l; 

.. J nt (' r n;1 t Hl n .11 A If ira n r'J: ,.- t a tl P Tl l' (J l 1\ V () f t h (' Il nIt (' ri 
'.tatr-"rr-,-"A ~('rt('mli(,T Fi;fl, AileT )'enr:, oT ·.(;lll<,("ardlln~, 
thl-" <-ph('mera} pO}II)' ... ; .... a dl<,ppolntrn(·nt. It \<la ... final])' 
produCrd, ln .. orne ha·,tc, t(l o!fer il pliltforn for thl' Hermuda 
Il nqo!0tlatln~ tram. 

Op, lIt. lhr "Prlnllpal ObJ('~ t 1\'(''''' q'lt Ion (lf th{' lord 
polley concllldt'd. hm"'t'\'('r: 

""it' rrcoRnlz<, tht' fllndam('ntal Import<lnce of malJltalll1nj;! 
il " C h (" d lJ 1 c cf tJ S fl a g s y s t r m tom c (' t t h (' pub l 1 C n r (" d f 0 T 

TcgulsT and fTt'qucnt air srTVlC('<; on an etonomlcally 
!'>OIJnd ha"ds. W(' 810;O rr('o~nlze- th(' Rrowln~ dcmand for 
10w-co ... t .. ('rvlces and the- InheTe-nt rffH lrnt 1('5 of fuI} 
plant' OpcTBtlons KCJlerally characterizC'd hy churter-type 
!'>CTVlcrs. Mo ... t Important 1)', w(' rcrognlH' thC' ncrd to havr 
go v (' r n m (" n t Il l P () Ile 1 (' ... t ha t W 1 l l li r c omm 0 d Il t r t h (' ç 0 m p (' t 1 t 1 V (' 

Intcrrrlation<;hlp" hrtw('rfl thrsr two typf'<; of <'("T\,·icr<;." 

-
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Hl(' most VII1ul.lb1t' rrlaxatHHl o'f: hll •• trral control-. arhièv('d by 

ma .... rharter .. had ht't"n ln tht' pfJClng art'il. Chartt'r!-> Wt'ft' the 

"prlling 'ipur" for schedulrd .. t'rvlc(,,~ (14). 

Th 1 <; h a dIe d ton C li rIO u s r t' g li 1 il t 0 r y ~. tr lJ ç t U H' HI wh 1t h Tl rIe (' <; 

on ,chrdulrd scrVIC(,~ wt'r(' forrlhly malntalned hy thr CAR at 

lrvt"}<;. ahovt" thosC" on chnrtt"t5 ln ordrr to ,>upport thost· 

'>rrlllcr'" (l!») • 

• \t tht· dawn of thC" T1(''''' IJlH'rnl hllatl'ral a.J.!lt·('m{'nts 111 Scptemht'r/ 

Octoln:'r 1917. 8 major philosophitnl Tl'éHraJl~('m('nt was thrf{'fort' 

n(,ct'''''lIry If lolo' schedlllt'd priees w('rc to br admltted. Thl~ 

.. tt·p wa .... hO_l'ver, Inevitahle If thrrl' W('f(' a ... lS ~lIJ.n.!('q('d 

ht'lm.' ta he l amp:tlll111 lt)' hetw'(,('ll d(Jm( .. ..t \( and lllternat lon.il 

polIt 1 ('" of the IJ';. 1 he \In~enIJOIl""Jl(,"'" ot c!t'rt:'gu 1 at Ion l'ould not 

rmt>raC(' an artl'fl<.lal dlvl<,Jon of thlL., tvP(' h<'tw('cn <;thedul(d and 

l h il r t l"'r {1 (, ) . 

(14) ~e(' B('low, Chapter S. 

(Jf,) The rrclprocal protectIon, h('lplng to Insulat(' scheJuled 
<'l'Tvic("s from charteT (ompctltlon, 1" th(' Imp.osltlofl of 
('rtaln condlt10ns on th{' I.."hartcT c.,erV1C('S <;uch lI<; TOllnd­

tTlp and advancc purchac.,(' rcqulrcments. Thesc and <,lmllar 
l (l n dIt IOn <;, a r (0 t 0 li a )' f r e q U (' n t 1 Y LI t t a (" h (' d toI 0 w c, che d u 1 (' d 
far('<, al<"o, tn attempt ta segrcgate "discrctlonary" frorn 
"non dl'-,crctlanary" trav('lleTS. 

(l/Il Charter-- domcstltally hall nrver a<;<;um("d the Important rol{' 
~hirh they played Internationally on the North Atl~~tlCt for 
("xample. Th(' strp to lolo' domestlc 5chedu}ed prices was 
theTefoTc somewhat caSIer, alhl'lt not cntlrely pa1nlcss. 
The f}Tst Jeepl)' dlscountcd scheduled fare in the l;S ~a<; 
Amcr\can Alrlincs' "Supcr-Saver". ThIS was IntrodM({'rl nn 
tranS'contlnentn\ routes ln March 1977, dCSpltc the protcsts 
of charter tour opcrators that It was uneconomic and 
designcd to destroy Advancc Booking Charters (ABC) services 
ln those markets. The CAB permltted the farc to go into 
effect. but expressed TC5ervatlons about i t5 ('canomle 
soundness and instituted an investigation to dctcrmine its \ 
Impact on competitive charter service (Order 77-3-~n). J 

One subsequent 10w rare 18ter in 1977 was actually dis­
approved because of its potential impact on charters 
(Order 77-9-23; this was a United AiTlir~s proposed GIT 
fare). However, ln Octohcr 1977, thC' Board scemed to 
accept the inevltability of dcv('Lopmcnts when it noted that 

(con t i nued .• ) 
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3.3 Parents of the New International Attitude . " - -- --..;....;;..;.;..;;....;,...;...;....;.;;.;..-...;..-..;..;;..;;...;.....;..-

This thon i~ llc cross-road at which US policy-makers found 

th('mscl ves in Scptember/October 1977. Before tire US could 

('mhark on il new IlhcfBl hi Jateral poliey, some fundamental 

c.:hangl·" were nt'ces·,ary. Whi le c.onstrained internati~ally by 

a nctwork of longstandîng !lJ:rcemènts, the domestic revolution 

made inevitahle the cxport of dcregulat~on. both conceptual1y 

;t nfl pra ct i c ~ Il Y . 

Ihf'f(' je; falue in exploring in a I1tt1e more detail the specifie 

•. ltI"l"~ f. r t~st new direction internationall'y. This not only 

.• : l'] ~ un'dcrstand the motivation of the US negotiators 

1 ntf'rnil t l 'naÎl y over the succeeding years, but also indiea~es 
~ 

'nT":. ~ t :IC a reas where US pol iey wi 11 need to readjus t in the 

Il t"l"l> lf ltS libersl international policy is ta be revised or 

1'('1 1 f'cted (17). 

Ac, tilll~ progrcsseci, it became increasingly diffieult to 

1 <;sodate the \ ,lù<,C5 l'rom the effected changes. For example, 

l' (' imp.'1 t 01 t Il(' L.lkcr ';kytrain was a vi ta1 1 iberal lubncant 

.lt t h (" t 1 me h t Jt " .1 ',. 1 t s rI f, par t of bot h the r e s u 1t and the 
r("'j<;()n. 

( 1 h) 

( 1 

! 

Cont i nued. 

"the introduction"of sharply diseounted sehedu1ed fares in 
prime domestic charter markets is likely ta continue" (in 
the course of a Rulemaking proposaI to Iiberalise charters; 
SPDR - 61. Docket 31520. 14 October 1977). 

The sugge51 Ion that US po1iey could reverse in t~e near 
futur~ i~ dsring. It is at present probably near the 
extreme 6l ~rccptdb1e policy for a nation like the US; 
a}>drt frolT' ; ons that the deregulation "honeyrnoon" 
dumcsti.cally 1:" .. ",.Idng to an end. it 'Would seem that t1)e 
onl y (Ii Tf' . t L'ln ir. whieh US policy can move is baek towards 
more C('f'" L' ·(;na1, NP.ll tried 1 princip1es - underIyin~ whieh 
is the (, t JT ne ~d, to protpct national ,flag carrIerS. 

PQOH capy 
COPIE DE QUALITEE INFERIEURE 
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Among the main reasons for change were the following: 

Domestic deregulation 
"Sma11 government" 
The industry and economic climate 
The new Carter team 
Bermuda II 
The .J.aker Skytrain 

3.3.1 Domestic Deregulation 

This had already been discussed seriously for several years (18). 
The prospect of lower fares was a popular platform for polit­

icians, which deve10ped into a broadly based belie! that the 
domestic industry would genuinely benefi~ from less regulation. 
Great publicity was given to, the comparable fare levels in intra­
state services, for example in California where there was no 
priee control; here Pacifie South West Airlines (PSA) offered 
significantly lower per mile rates in certain markets than did 
the larger, regulated inter-state operators (19). 

(18) According to former CAB Chairman, Secor Browne, "the actual 
sequence of events is highly interesting. As 1 recall, it 
aIl started with Senat or Kennedy's hearings in February 
1975. For those of you who would be interested there is a 1 
fascinating Harvard Business Sehool study that came out a 1 
year or 50 ago of the organization and strategy for 'those . 
hearings. Senator Kennedy, and hi~9visors were leoking 
fo~ an issue with visibility a~d populist appeal. Certainly, 
deregulation of the airlines turned out to be such an issue." 1 
(liAi t Service in the 19805 - ~ Setltin the Sta e: the Stormy 
Air Ocean"; speec y ecor . rowne e ore e lrpor 1 

Operato.rs Council International (AOCr), Mexico City, 3f1 l 
September 1980). 1 

(19) See, e.g:, "Oversi ht CAB'Practices and Procedures", 
Hearings before t e enate u commlttee on mlnlstrative 
Practices and Procedures of the Senate Judiciary Committee, 
94th Cong., 1~ Sess. (1975). 

l 

l 

1 
\ 



1· 
1 

( 

( 

( 

22 

By the end of 1976, substantial publicity had been given to the 

various legi~lative initiatives. Already five bills had been 

circulated or were in preparation and there was sorne expectation 

that legislation would pass the floor of the Senate in early 
Spring 1977. As it was, a further 18 months would pass before 

President Carter signed into law the Deregulation Act (20). 

Despite the lack of new legislation, the draft Bills created an 
environment in which Chairman Kahn and the CAB were able to take 

a relatively cavalier approach to the limits of the existing law 

- knowing that any Legal inconsistencies would shortly be made 
irrelevant. 

Even unti1 mid-1977, there remained a popular assumption outside 

the US that deregulation was strictly a domestic phenomenon. 

This ignored the ad hoc but explicit interventions of President 

Carter in the international pricing area;- even in pure1y 

operational te~ms it would be difficu1t to imagine that the US 

air1ines' networks could successfully operate under distinctIy 
separate systems. Also, most foreign carriers are limited ta 

one or two aecess gateways in the United States, behind whieh 

they are obliged to rely upon US carriers for eonneeting trans­
porta tian; gi ven the geogt'aphic extent' of the US, the dames tic 
fare structure would therefore affect most through fares beyond 

the first gateway. 

Conceptually, too, a separation was unthinkable. For example, 

a two day sequence of hearings in the United States Senate on 
the Bermuda II agreement began on 29 November. These were the 

first in a seri~s before the Aviation Sub-Committee (ehaired by 
Senator Howard Cannon) on the subject of international aviation 
poliey. Further hearings, focussing on government organization 

in international aviation, were held in early 1978. 

(20) 1978 Airline Deregulation Act. Almost unnoticed, a first 
major step towards cargo deregu1ation had occurred in 
legislation in November 1977 - the "Omnibus Aviation Bill", 
HR6010, took the alI-cargo dereg~~ation provisions from the 
genuine regulatory reform bills ~en before bath Houses. 
Most importantly i~ provided for the phasing in of unlimited 
route entry. 

, , , 
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In announcing plans to hold the hearlngs, in August 1977, 

Senator Cannon said that he was concerned "that at a timo when 

we areÎtrying to improve our domestic air transportation system 
by introducing more of the principles of ~ree enterprise, we 

are agreeing to bilateral arrangements that increase the role 

of government regulation and restrict competition in international 

aviation to a greater degree than ever before (21). 

3.3.2 "Small Government" 

Ta the momentum already possessed by the deregulation movement 

was added President Carter's electoral pledge to reduce regul­

ation and the involvement of government generally in the market­
place. 

It was not surprising therefore that on taking office in 

January 1977, he followed the advice of his White House aviation 

advisors ta support strongly the domestic aviation deregulation 

moves already under way. Justifying this approach, inter alia, 

was the thesis that "support (for aviation deregulation legis­
lation) may produce a "quick hit", ta fulfill campaign commitments 
ta eut outdated and unnecessary programs, henefit consumers, 
challenge spec i al interes t infl uence over the bureaucracy." (22) . -, 
As it turned out, the "quick hit" was not ta be; there was, 

nonetheless, art apparenttY unprécedented White House involvement 
in day-\o-day international air transport (pricing) issues during 
the next few months (23). 

(21) See International Aviation Hearings before Senate Aviation 
SubcommÎttee, 95th cong., lst Sess. at 63-88 (1977). 

(22) 

, 
t 
'1 

1< 
l • 

Options 0 Airline Regulation Reform", addressed to the ~ 
Memorandu~Of 22 December 1976 entitled "Executive Summary: 

President- lect from Simon Lazarus J Mary Schuman and 1.1 ~ 

(23) 

~arrison W Ilford, Members of the Transition Advisory team. t 
See IATA Reg. Aff. Rev., Vol. 1, No. 1, 3 November 1977, 
pp. 5-8 and 27-38. 
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dustry and Economi c Climate 
\ 

US carriers were divided as to the m~rits of deregulation; a 

majority opposed the concept. Financially, 1976 had been a 

recovery year for the US economy. Air1ines had performed fairly 

weIl and many showed reasonable profits, with 1977 figures ev en 

stronger (24). Furthermore, "the short-term out10ok up to the 

end of 1978 ~(\indicated) fair1y favourable economic conditions" 

(25) . 

3.3.4 The Carter Appointees 

The advent of a new Administration in the US always results in 

widespread personnel changes, but on President Carter's arrivaI 

th, characters were such and their mandate for innovation 50 

broad that unpreeedented aviation policy reversaIs beeame 

possible. To attribute a great part of the change to certain 

key individuals is inevitable. 

Furthermore, the inter-Agency struggle for supremacy was never 

greater th an during this period of major regulatory change. With 

two powerful departments, State and Transportation, as weIl as a 

long-standing congressional agency, the CAB, aIl involved in 

international aviation poliey, areas of responsibility frequently 

overlapped substantially. 

(24) The domestic trunk carriers showed net revenues of $276 
million in 1976 afte~ a net deficit of $67 million in 1975. , 
An aIl time record year fo1lowed in 1977 with a net of $384 
million, to be surpassed in 1978 ($762 million). Source: 
CAB Handbook of Air1ine Statistics. 

International resu1ts were also strong. In 1976 rATA 
member airlines (domestic and international) had their best 
year since 1969, with a total operating profit of $1,106 
million. IATA Director-General, Mr ~nut Hammarskjold's 
"Report on the State of the Air Transport Industry,., 1977", 
Page 3. At that time 1977 estlmates showed strong results. 

'.\ (25) Ibid. 
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The fact that President Carter appointed Alfred Kahn as Chairman 
of the CAB undoubtedly did a great deal to accelerate and 

facilitate US policy change. Within a few weeks, Chairman Kahn 
became an internationally ~nown combination of hero and villain 
(26). Kahn's philosophical leadership and his ungenuous approach 
to politics made him a central character in each of the major 
developments of the two years following his appointment in Jdne 
1977 . 

Among the many innovations in which he was involved, he was 
personally author of the so-called "IATA Show Cause Order" (27). 

The impet~s for the CAB created by his ~rrival also created a 
greater instability in the always doubtful balance of policy 
power between the key D~partments of State, Tran~portation and, 
to a lesser extent~ Justice. This in turn produced a rivalry 
to be seen as policy leaders - which at this time meant 
deregu1ation movers. 

3.3.5 Bermuda II 

In sorne ways, the Bermuda II agreement was "the most anticompet­
itive understanding.ever entered into by the United States, as 
it gave up in large part, multiple designation and established 
~tro1led designation. It drastically curtailed fifth and 
sixth freedorn rights for US carriers. It established a complex 
regime for capacity and schedule limitations." (28). 

(26) The White House Office of Management and Budget (OMB) had 

(27) 

(28) 

no doubt as to who should be chosen for the post and 
proposed Kahn to President Carter. When directed to provide 
five choices from which the President could select, the OMB 
supposedly merely resubmitted Kahn's name written in five 
different ways - an indication of their belief in his 
credentials. 
Order 78-6-78, 12 June 1978. 

~ 

Edward J. Driscoll, NACA, opening testimony at lntefnational 
Aviation Senate Hearings, op. cit., at 28. The agreement 
was nonetheless also the first to inc1ude incitements to 
"ipnovative", "individual" airline pricing; 

1 
1 
1 
î 
1 

J 

d 
li 
1 _ 
, 

1 



(1 

( 

~ ..... ~~ ,.... .,.., ..... _~ ______ ... _"'''' ..... , ........ __ !'l,,_._._ .... ___ .. _, _.__ _ 
-------_._.~-- _._ ... 

26 

This type of criticism of the agreement was offered by numerous 
figures in the United States. Taken together with its failure 
to produce any direct linkage between charter and scheduled, 
there were in fact grounds for believing that Bermuda II con­
tained more restrictions than any.other US' bilate~al agreement. 
Against this, Alan Boyd, the US Chief Negotiator in the Bermuq~ 
II talks, made the point that the practice could be equally as 
important as the forme He observed that capacity <ontrol 
provisions in the Bermuda II were necessary because the UI had 
increasingly been ointerpreting the 1946 agreement unilateraltY; 
he al 50 defended the trea tment of 'charters in Bermuda lIas "at 
least as liberal ... as presently existe Charters are included 

·1 
i 
f 

for the first time in the basic agreement on air services." (29). ' 

In ,the present context, the Bermuda II agreement provided the 
direct stimulus for the new wave of bilaterals. ~his i~did in 

two ~ays: 

Ci) It actually provided the pricing key, overlooked by most 
of its opponents at the tirne, which helped ta create an 
environment in which low priees became not only desirable, 
but inevitable. This was the Laker Skytrain; the service 
began on 26 September 1977. 

(ii) It provoked a widespread belief, in governrnent, in the 
Congress and publicly that a new bilateral course was 
necessary. 

(29) Aviation Week and ~pace Technology; 5 Decernber 1977. 
In fact charters were not actively provided for. 

\ 
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3.3.6 
.. : 
Tbd Laker Effect: The "Re Accident" (3~) 

Had i t not been for a decision 'of the U~ Sourt of Appea!" i_ 
December 1916, it i5 conceivabl~ that the Bermuda II agreement 
would have included single destination on aIl routes (31). 

There would have been no Laker Skytrain; the whole policy 
reorganization in the US would have occurred far less dra~at-

~ . 
ica11y and, arguably, with much greater difficulty. US pOlicy-
makers in fact had grèatness thrust' upon them. , 

The Court decision had been a confirmation of Laker's position 
that the UK Govérnment had acted ultra vires in "âe-designating" 
Laker Airways_---l32). The timing of this decision was cri tica~ 

. 
(30) This expression was coined by rATA Director-General, Mr 

Knut ftammarskj oId, in 1977: "While Skytrain may prove to 
be a vital and appropriate service in the London-New Yor,k 
market. it is a regulatory accident. Both us and UK 
authorities ... ini~ial1y sought ta prevent its operation.~ 
1t had "characteristics which distinguish i t from both .fa 

scheduled and charter operations," _-("Report on The State 
of the Air Tran-s-port Industry''''- 1977, op. cit., at 10). 

~ 

(31) The UK's objectiv.e had been "single designation on the 
North Atlantic"; Patrick Shovel ton (leader of the UK 
negotiating tearn) , "Bermuda II - A Discusssion of its 
Implic~tions ; Negot)i~tion and Agreement", Ae. J. 1. Februai:y\ 
1978, 51 at 53. 

(32) Laker Airways' v Department of Trade (1977) 2 AlI ER, 182. 
The case was constît,utiona1ly important, turning on the issue 
pf executive prerog~tive. 

J 
} 

1 

1 

1 
! 
4 

In 1972 Laker. had been awarded a licence by -the CAA ta 
operate a "Skytl'ain" service between New York and London., 
Notice of designation was du1y made to the us in FebTuari , 
1973; the US CAB granted an operating permit in March "1974. 
This was ~ubject to Presidential approval,not forthcoming 
at the time. 

o 

In July 1975, the UK Trade Secretary reversed.the CAA's 
decision and withdrew the designation, upon which the US 
CAB's conditional approval was withdrawn, nèvi~'having been 
signed py the President. In the following year, the Trade 
Secretary issued a "Policy Guidance" paper (Cmnd. ) 
purportedly in exercise of statutory powers; inter alia 
this sought to cQdify a single designation policy, wi'th no 
plaçe for Laker. Laker brought an action on the grounds 
that the Trade Secretary's action was ultra vires, in 
conflict with the governing statute. Hence, Laker main-

1 

t', 

tained. the air1ine's designation could not be withdrawn. 1 

(continued .• ) ). 
~ '" .. ~ '" - ... ....,--~-- ~I"'\ ..... 
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ta the negotia'tion$, almost mi.dway ',roug~ the 12 month 'not~ce 
period fOllowingO the UK' 5 Notice f TeTJJ\ination on 22 June 1976. 

As the leader ,of the"UK delegatio obServed, this "was,.bound to 
0/ , • 

effect' the.~egotiating stance taken by the UK on single desig-

to seek a 
t 

nation" as it' effectively obliged the Governp1ent 

New York -London raIe -for Laker .C1ear1y British 

not be displaced. 

Ai rways_ could 

Hence't "ane of the objectives of the'UK negc:tt·i:a,ting team in 
... ~ ~ .. - --" ; 

Bermuda II beca e the assurance that Laker Skytrain might opeiate 

under' the new a reement" (33). Double designation was à,greed fo'r 

the London-Newark and Los Angelés rou~es and the die was cast. 

(32) Continue 
Q 

The Cou t of first instance and the Court of Appeal 
. by Lord Denning) found in favour ,of Laker. 

(led 

~ 

eave was granted ta appeal to the House of Lords, 
ption was not pursued to its conclusion. The Trade 

Se.cretary had been replaced; the new incumbent, Mr Dell, 
held different beliefs. "In fact the process of appea! to 

:the higher court had begun before Dell' 5 arrivai and was in 
'practice irreversible. Ta general dismay, he ref~sed to go 
to the Lords ... by now the public appeâ1 of Skytrain was 
only tao obvious. Arguments became.so fierce that at one 
point Dell thumped the table: It was his neck on the 
poli tical b10ck, he told his' offic:;ials. " (~Fly me, la 'm 
Frèddie", Eglin N. & Ri tchiè, pub. Weidenfeld & 
Nicholson (1980), pp 214,215.) 
Mr Dell had envisaged "negotiating a special arrangement 

. 
1·, 
i' 

with the us ta cover the operation of Skytrain as 1icensed ~: 
the CM" (Aviation Daily, 16 February 1977, 251). This the , 
US was predid.ably unprepared to accppt. ' 

(33) Shovelton, op. cit., 53. 

l, 

1 

1 l, 
1 

'1 
1 
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3.4 Seeds of the New Bilateral Strates}: 

3 .4~1 Origins of the "Matching" PhilosoEhr 
~ 

1 

As wil~ be seen below (34), the concept of "mat ching" or 

"meeting" a competi tort 5 price is fundamental to liberalized 

pricing. Its importance in a new competi t ive environment became 

clearly apparent at this early stage. As an indication of the , 

pricing impact of the Skytr~in service, !lie lowest available 

New York-London scheduled faie permi tted by the CAB at the time 

was an Advance Purchase Excursion fare (APEX) priced at $350 (35). 

Laker' s propos ~1 was for one way fares only (in keeping wi th the 

standby concept); these were ta be $135 New York to London and 

$101 (i59) London to New York, making a total rountrip cast of 

$ 236 from the US. 

On 23 August 1977, Pan American submitted to the CAB a 

"Justifica tion of North At1ant ic Pas s enger Fare Agreement" (36) 

in which it presented justification for an agreement reached 

between IATA airlines at a Conference in Geneva, 10-12 August 

1977 (37). This proposed three new fares: a ~udget fare, a 

5 tandby fare and a Super - Apex; the 5 tandby and Budget fares 

'Were availab1e only on the New York-London route, while the 

Super-Apex was to be effective on "most Nor'th Atlantic markets", 
The proposed effectiveness of the agreem,ent was from 1 October 

" . 
1977 ta 31 March 1978. 

(34) Chapter 6, 

(35) CAB Order 77-9-55, Docket'29123, Appendix A. 

(36) CAB Docket No. 29123. 

( 37) 

., , 

, 
; 

For exampIe, IATA Press Release No. 8, 15 August 1977. The 
budget and standby fares, li"estricted to New York - London, 
were to be offered, subj ect ta capaci ty limi ts, by the 
three third and fourth freedom operators (Bri tish Airways, 
Pan American and TWA; 7 0 0 sea ts each per week in each { 
direction), and three fifth freedom operators (Air India, 
350 seats; El Al, 200 seats; and Iran Air, 250 seats). 
The new, low Apex ("Super-Apex") fares were agreed not only 
for New- York London, but also to other European destina tions. ' 
At this stage New York was the only US gateway affected. 
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Pan Am mai n t a i ne d th a t, Il e a c h 0 f the t h r e e far e 5 i 5 pro p ose d 

as a competitive response to the Laker 'Skytrain' rares. That 

is the principal point. Pan Am did not choose these Iow fare 

1 evels. Laker did and, wi th sorne misg i vings, the Board approvcd 

them ... A competitive response is necessary." (38). 

The eventual outcome of the proposaIs was in fact that the 

Laker - compet i t ive fa Tes were approved, but a t th i s stage, Pan 

American still felt it necessary to state that "while the Laker 

fares are too low, the three IATA fares, and particularly th(' 

Budget Fare, are sufficicntIy cost related that they are not 

predatory and are justifiable on that basis apart from the nced 

to meet competition." (39). 

Hence, Pan Am was concerned that the IATA carTlers could he 

prevented from matching the Laker fare on the grounds that such 

action was predatory on Laker's Skytrainl It was to avold thlS 

type of anomaly that speciflc provIsion was subsequently made ln 

liberal bilateral agreements to permIt aIl competing carTIero; 

ta match any fare filed by a compctltor (40). 

(38) Pan Am Justlficatlon, op. Clt .• 2. 

(39) Id .• 3. 

(40) See below, Chapter 6. 

The Board's issue of a permIt to Laker had also contained 
provision for suspension if "the UK Government should un i . 
laterally restrict the capaclty or fares of US carrIers 
operating a serVIce in the market competItIve wlth (Laker' 
(Laker's)", (Order 77-6-68, p. 1). 
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At this stagt' thl'Tt' was alsa anotheT competltor to (ontt"nd "'Ith 

. th .. ' defenct' of thl' ~~l!.!1_e! pTlCITlg "pUT. ln what Pun Am 

d{,~cf1bed as "an ITOnl( und C'xtraordinary docum('nt", the 

Il('partment of .Justice had flled on 15 Augu'H, Tequ(.·stlng tht, 

CAR to ~lJspend the propo<;cd faT(.s on th(.· ground that they W('T(' 

"lIkcly to be predatory, (olnrldrntal1y or Intt·ntionally. wlth 

respect to charter "cr\'I((~~" (41). \)oJ be)H'vecl that 1ntro 

duetton of th(' faft'~ would p}au' chafter ,,{'rvlt(''> "Jll ditny'rf (lf 

ht'lng permanentl,. ('11mlnatrd". It ... trr".c;(·d that It ... (oncrrn wa'. 

"wlth c~mpct~_~~_f!, and only lOlrlCldentally ... lth ~5!:::.r.~_~1.tor.~. If 

charter Sl:'rVICl:'S die, the on1y vcqq!e of prlcl:' tOmprt1tl0Tl ln 

InternatIonal aVIation d)('s wlth them." (42), 
' .. 

Do.] th('n sought to Interpret the cff Nt of the Pn><,,}d('ntlal 

<;tatrm('nt of 22 Apnl on prllc compt'tltlon (4:') .. Th l' P r f' '> 1 [\ (' li t 

who mu'it approve the' Roard'c; actIon ln th!" ( •• ~{', ha' made de,lf 

that he fav(1!" prllc competitIon ln InternatIonal :lVlatl<'J)' 

~om(' mq:ht argue that the J'resltl('nt', rO~ltlon manJat(·" appr(1\'i11 

of aIl propot,ed lntt'Tnatlonal farc f(',hlLtIOT\<:', Ho\,,;{'\'('r, th(' 
'--
Prl'~:ddcnt'.., pO<'ltlon (annot Te,l ... onahly he ({ln<,tfued to "llIlf>Ort 

thl<" typt' of "dl <"(flmlflatorv sharp "hoot ITlg", Whllh ma)' .. el1 11il \ (. 

th (' (' ff cet 0 f li (' ~ t r oy 1 n R (0 mIl(' t 1 t 1 () Tl 1 Tl the Ion gril n . .. ( 4 .1 l 

In the Cour<;e of thi" ftlln~ thl' JU',flC(' f)rpartment aho made ,1 

pro p 0 saI cv en t li aIl Y toI l'ad t () t h r " (' r Il' <., 0 f "" u <; p p n s 1 () Il 'lj.; Tt'" 

m (' n t s" (4:». 'or V (' Tl lf t}H' R 0 a r d p (' r mIt" t h (' c; p far C' s t 0 h f' C () m (' 

effectl'1/e, If 1'> ('<;<,rntl<ll that the Roard nt''l/erthel('<;<; contlllU(' 

to monitor clos('ly thplr ('ffpct on chartf'r lOmp(·tlt Ion ln thl' 

North AtlantIC market.'· (461. 

( 4 l ) 

(45) 

( 46) 

I>cpartment of .Just 1((' ftltng. DocKet '\1232 ('t al, I~, 
August 1977, paRCS 2, 3. 

1 h id. 

SC(' a hove, page 1. 

DoJ flling, op. cit., 6,7. The use of tht' ... orde; 
"discriminatory sharp- shootln~" have drvelop<,d il part lrular 
mcanlng in this conteJ(t. Sec prcdatlOn and IIl~Lrimin<ltlon 
c;cctlons below, ChapteT 7 

SCt> hclow. thie; Charter. 

DoJ fI 11 ng. op, C 1 t ., 7, 
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A .. wIll br <'('('11, noJ's (car-- Wt'H' subsequently oVl'Triddt>n, but 

thl' lSC;UCs <;t111 rt"maln ... d to hl' addTC's!ot'd, Mt'anwhilc, the 

ha'>l" fOT prier mat<hinf,! had heen rc;tabl1~hl'd, 

(OmpetItlon for tht' North Atlantic. Irom th1" moment, hllateral 

Ilbt"rallzatlon of '.(ht'dul('d prltinJ.! (ontro}-- hl'Cam(' (· ... ~t'ntlill to 

U:-" Intl'rnnt Ional poher (47). 

The tran"dtlon from rt'11aner on chaTter prl(e competItIon to 10\0 

"'lht'dulcd pTlclnfo! WHe; rapld, hut it ral~("d .. orne palnful 'ltratqpc 

4ur':.tlOTl". lh('sc u'ntrcd around the DoJ concern that the long 

t('rm Impl1{atlon~ of low c;cht-duled prl(('$ would he to drIve' 

chart('r<; from th(" markct (ln the short tt'rm It Wl'I'" ac;sum('d that 

the la~er opC'ratlon would m:llfltalrl atl adequatC' çompl'tltlV(, thrll<;t 

(ln tht· North Atlantll) (4Rl. 

H (' mil r k ab l Y. il t t h 1 <; t 1 m (' () f r q: Il 1 a t () r r li p 1. (' .1\' il 1. t h (' Ion R ... t il fl d l n ~ 

;lnd (I1r('fIl11)' d('\"('lop<,d ch.lrter Lompe'tltlon POII'-}" waS dlscard('d 

.... lthollt an)' formaI rl'{'\'a}llatlon In ('fft'lt the pTlnçlplc~ wcrc 

developed fron the pra(t}(' ;t dC'dtHtl\'(' rathe( than the mo({' 

Thr onl .. t~1l1tl('11n(' .. a., the PT('<"ldentlal 

dlT{'ltlV{' to "traJ{' ()pportllnltl(,~, not rt'~tTl(tlon<.,". 

(47) ~rom thl~ startlflg pOlnt flowrd al~o the n~rd to arhll've 
for ~chcdulcd serVlces the market acc~~~ and.capaelty 

( 4 R ) 

frrt'dom which went wlth charters, (S('(' below, Chapter ).) 

Wlth the dl'mlsc of taler Alrways in Fcbruary 1982, 1t 
Tl'maln" to he secn wh('ther the conct'rn 15 a rcal on('. 
[ven assumlng thr Do.J scenario to hl' accuratc, It <;hOllld 
be noted that the supplrmental airlincs art' qill in exist­
ence . although the US' "supplementsl" classtflcation no 
longrr exists and thasc airlinrs now opcrate schcduled 
c; {' r VIC r <; a fat y p (" v {' r y sim i 1 art 0 the i r p r l' v i 0 U s pro g r a mm c 
(hartl'r;. Tht'y a150 of course Tetain chartl'T authority. 
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In a matter of ,-,ceks in Septemher/October 1977, the US totally 

reoircctcd ifs International pricing poliey in a manner unprec-

edcntcd in post war aviat ion. To undcrstand the stratcgy of 

subsequent yeaTs, a step-by-stcp nccount of those wecks offers 

valuabll" inslght. ,. 

7. Sejltembe r . The (Board l s sued an order suspending and 

In1t18t1ng an Invcstlgation of standby, "Hlldp,et" and Super­

Apex faro("~ flled by six carriers fOT the London-New York 

market. No formaI consideratIon had yet becn given to the 

Pan Am Justification of the IATA package; oral argument on 

thlS had been set fOT 7 Septcmber. The specIfle fares at 

i,,~uc WCTe part of thls package (49). 

In su!>pendlng the fares, note was takcn of subrnissions by US 

supplemental airlIncs that "the propD~ed fares are uncconomie 

and pH'datory, and wlll destroy the North Atlantic charter 

market" .(SO). 
" 

The Oepartment of Justics had restated, but 

dlfferently, Its argument ral"cd at the Pan Am fillng - "the 

farc" arc predatory and WIll drIve the supplemental carrIers 

out of hlJSlne~!->" (51). 

acccpting the Board'~ dccIslon. In il Ietter to Chalrman Kahn, 

the PreSIdent approved "the tcmporary <;uspenslon for forelgn 

polley rcasons" (52). 

(49) CAB Order 77-9-43. (Nott:' a tanff package is "submltted"; 
actual Indlvldual taTlffs are "flIed".) 

(SO) Id .• 

(51) Id., 2 

(52) Lctter f10m President Carter to Chalrman Kahn, 
14 SeptcrnbCT 1977. 
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He noted, however, the importance of the "North At 1 ant ie 

avi a tian fare structure "to US" foreign eeonomi c pol iey", 

thus linking "economic" wi th general foreign pol icy (which 

was more c}ear1y provided for undeF S.80l of the Federal 

Aviation Act as an exercise of Presidential power), and 

reserved "ultimate decision on the merits of the final 

order which I expeet ta receive by September 16" (53). 

16 September: After due consideration, the various filings 

were deslt with together. The standby fare (at $256 New York 

-London) was approved, as being an "appropriate competitive 

response" (54); the Super-Apex proposaI was disapproved as 

it was c1early "intended ta compete primarily with charters, 

and not with Skytrain ... and the presence of Skytrain merely 

offers an opportune occasion for introdueing it" (55). 

The Budget proposal ralsed a different problem. Although 

again regarded more as a response to charter priees, the 

Board felt eonstrained not to lImit the seheduled carriers 

only ta a standby reply ta Laker. Henee, it was approved, 

but "subject to an increase ta a more appropriate fare level" 

( 56) . 

(53) Ibid. S.80l (b) provides for the President to disapprove 
a CAB suspension, ete., of international tariffs "for 
reasons of national defense or the foreign poliey of the 
United States". 

(54) Order 77-9-55. page S. When approving the Skytrain (Order 
77-6-68, op, cit.). the Board had set out rough guidlines 
within which it believed appropriate responses could be 
made ta this "experiment in low fare scheduled service". 

( 5 5 ) J d., pp 9 - 10 . 

(56) Id., p. 1. 
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The Board concluded on an almost plaintive note whieh trans­

parently presented the dilemma in the whole transformation 

which was taking place: 

"No ageney that regards i ts 'principal responsibi li ty as one 

of proteeting the consumer ean be happy about suspending 
) 

proposed reductions in fares, or al tering them in such a way 

as to make them less attractive to the public... But we 

cannot ignore the faet that the Super-Apex, and, to a lesser 

degree the budget fare, threaten the survi val of what any .;' 

impart i al reader of recen t hi s tory mus t agree has been the 

prime source of competition in this market - competition 

which has provided demonstrable low-fare benefits to 

travellers. Il 

However, i t cont inued, "We mus t be c areful not to con fuse a 

policy of competition with a policy of laisse faire (sic). 

The entire logic of our antitrust laws is that competition 

is not necessarily self-sustaining; that it is necessary to 

prescribe th·e rules of the game. This is aIl the more' true 

where there exists in the market, beyond the reach of the 

an t i trus t laws, a collee t ive body of a l1 the maj or competi tors, 

whieh serves as an agency for setting thei r rates in concert 

and even, as in this case, a limitation on capacity. The 

notion that we must in these circumstances blindly pèrmit any 

and aIl rate reduet ions agreed upo,n by such a body, which 

create a genuin. possibil i ty of restoring the market more 

nearly exelusively ta its tender mercies, can only be charae­

terized as either disingenuous or naive." (57). 

(The ageney referred ta was of course IATA. Hence the Board, 

somewhat nai vely, assumed here that IATA provided the threat 

to US competitive policies; this overlooke.d the more elusive 

role of foreign governments - which of course also possessed 

the ability to control entry and capacity in addition to 

pr ices . ) r----.. 

,/ 
./ 

(57) Id., 13. 

• 

.' 



1 

1 
i 

( 

( 

( 

( 

..... 

1 \ 
36 

26 September: President Carter was undaunted at the prospect 

of being characteri zed in this way. On 26 September 1 he 

rejected the decision as "inconsistent with this Adrnini~­

tration's foreign econornic poliey" (58). 

Stres'sing a eommitment ta "the benefi t of American~onsumers", 
the President was "not convinced that these innovative, 

carrier - initiated, low fares would damage the internati onal 

aviation sys tem" (59). (Signi f icantl y, the emphas is was here 

on damage to the "system" l'ather than to charter services per 
1 

se.) 

The fares were thus permi t ted to go in to ef f ect. As a resul t 

charter-competitive seheduled fares were introduced for the 

first time on the North Atlantic. 

There were two further mat ters, however. Fi rs t, unknown to the 

CAB, the Departrnent of State had negotiated an ad hoc "suspension 

agreement" (in an Exchange of Letters) wi th the UK on 19/23 

September wi th the purpose of permi t,ting suspens ion of the fares 

if they subsequent ly proved ta be "preda tory" C 60) - thus, in 

part, respond ing to the CAB' s conc erns. 

(58) 

(59) 

(60) 

Let! er from Pres i dent Carter ta CAB Chai rman Kahn, 26 
September 1977. On this occasion, the President ref;erred 
expressly to his powers under Section BO 1 of the Federal 
Aviation Act. 

Ibid. 
See Exchange of Letters 19/23 September 1977, TIAS 8811. 
1 t w'às not however spec i fied whether they mus t be fç>und 
"predatory" vis-a-vis, for example, charters, other 
scheduled serviées, or even the "system" as a wh01e. The 
suspension agreement was necessary because the ..terms of 
the Bermuda II agreement did not provide for suspension of 
tariffs already in effeet; the ad hoc arrangements per­
mi tted suspension on 6 weeks' notice (see, for exarnple, 
Order 77-10-139, Docket 31564). Chairman Kahn was not 
party to the deci sion to make this agreement wi th the UK, 

(con t inue'd .. ) 

f 
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Secondly, the Board was reconunended to "1 iberal i ze charter rules" 
to make charters "more compet i ti vè wi th the new low fare s chedul ed 
flights and more responsiv0 to the foreign economic poliey reaSons 

fOT encouraging low fare passenger service" (61). 

These two steps hera~ed the new era of US bilateral poliey, 
the former br establ shing the groundwork for a new form of 

bi~ateral dialogue be n governments, in negotiating expressly 

on the issue of tariffs; the latter, by setting in motion the 
, basis for charter/ssheduled competition. 

In fact the suspension agreements proved to be more cosmetic than 
( real. By February 1978, as the low fare trend extended beyond 

the UK market, at 1east a dozen further such agreements had been 
signed (62), but no' low scheduled price was ever withdrawn as 
being "predatory" on charters. The strategy nonetheless had a 

cautionary effect; numerous low-fare filingiwere rejected for 
markets where no suspension agreement wa~ sig ed (63). 

(60) Continued. 

complaining that, while "everybody and his grandmother" 
was involved ~n it, no expljcit communication had been 
received from the Department of St~te (Aviation Daily, 
4 October 1977, page 178). Kahn, who was most upset at 
President Carter's 26 September decision, only learned of 
the agreement at the beginning of October. 

(61) President Carter 1etter, 26 September 1977, op. cit. 

(62) IATA "Reg. Aff. Rev.", Vol. 2, No. 4,3 February 1978, 
175. Arnong those agreeing were BelgiumJ Germany, Israel, 
Netherlands, each of whom concluded libera1 agreements with 
the US in 1978. 

(63) IBid. Approximately 21 rejections'occurred, sorne of which 
were subsequently reversed on signature of an agre~ment. 
Approximately 7 bilaterals already permitted ex P9st facto 
disapproval of tariffs. 

\ 
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3.4.3 The Essence of !ilaterai Intergovernrnental Pricing 

By moving tD reliance on t'ariff bilateralism, the US was in effect 

r.eversing a 1973 Administration position (plt forward by the CAB 
-

in Order 73-4-64). This was, in essence, that a multilaterally 

effective tariff structure could not be developed through 

bilateral negotiations betwcen goverrunents. In Pillai et al 

v CAB (64), the us Court of Appea1s, District of Co1umbia~ had 

rejected the validity of this position- and vacated the Board's 

Order denytng the petitioner's request for review of an IATA 

North Atlantic fare .structure. 

This structure was in fact an extension of the status quo - with 

the 1972 levels to be applied in 1973. The Board h&d approved 

this arrangement reluctantly, believing that aIl alternatives 

had been attempted, including attempted fares negotiations with 

European governments. This was the only occasion when inter­

governmental b\lateral tariff negotiations had been atternpted 

by the US. 

The maJority in Pillai however stated that "while the Board did 

conduct bilateral discussions, these were aIl aimed at procuring 

~n~pim~us multilateral agreement, rather than individualised 

understandings pertaining to separate routes. There is a vast 

difference between the strategy appropriate to achieving 

bilateral as opposed ta unanimaus agreement - and the Board's 

commitment ta unanimity above aIl e1se is demonstrated by the 

fact that it continued to allow each individual country to 

exercise effectiie veto power over any change in the overa11~rate 
structure." (65). 

(64) 12, Avi., 18,037. 

(65) Id., 18,044. 
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TheTe was, declared the Court, no indication in the record that 

"Uni ted State~ Government representati ves made any effort wi th 

any other individual government or foreign airline to achieve 

any bilateral rate agreement on any ~ingle route, althou~h the 
international intergovernmental airline framework is based on 

bilateral underlying agreements between the United States and 

each individual foreign country" (66). 

These arguments were rejected at the time by the Board and 

Administration, but appear to describe the thinking which was 

now being introduced into US tariff policy on the North 
Atlantié in 1977. The next step was to "market" pricing, 

leaving the airlines themselves to establish tariffs 
relevant in each bilateral market; howevGr, the inherent 

governmental interest in its national market has ensurèd 

unprecedented regulatory intervention in tariff details - a 
prime example being the minutely detailed US-ECAC negotiations 

of' 1981/82 (67). 

3.4.4 Increasing Charter Liberalisation and Supplemental Entry 

Al though the whole suspens ion agreement "experirnent (was) 

related to charters and charter liberalization" (68), pressures 
~ 

by the CAB to create a direct linkage in these items were not 

successful. Chairman Kahn and the Board favoured suspen~ian of 

the scheduled fares until the foreign governrnents concerned 
"agreed to accept the Uni ted States charter rules" (69). 

1 

(66) Id., 18,038. 

(67) See below, Chapter 8. 

(68) Per Joel Biller, US Department of State Deputy Assistant 
Secretary, reported in Av. Daily, 4 October 1977, 178. 

(69) Letter of 4 October 1917 frorn CAB Chairman Kahn to DoS 
Secretary Vance and DoT Secretary Adams. Av. Daily, 
70ctober 1977, pp 202-203. The letter was copied to 
severa! other interested paTties. At the top of thè list 
were the National Security Council and Departrnent of 
Defence, each very interested in the future of charters. 
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Philosophically this approach would have been counter to the 
Carter directive of "trading opportuni ties rather _than restric'"' 
tions"; in practical terms i t would have du11ed the momentum 

towards greater pricing competition. Thus, the less obvious 
but more acceptable option was retained. This was one occasion 
where Kahn's directness would probab1y have been unsuited ta 

b.i1atera1 strategy ~r_ 

Always the pragmatist, Kahn immediately set in motion a massive 
programme of cnarter liberalization, whose eventual objective 
was to remove entire1y the. regulatory distinction between the 
two forms of service (70). Inherent in this was (i) libera1-
ization of charterworthiness rules themselves and (if) al10wing 
the partie ipa tion of the "supplemental '! airi ines in scheduled 
carriage. Each of these was rapid1y achieved. 

By the end of 1977, US restrictions on OTCs (71) and ABCs 
.(~2) had been removed or greatly reduced in so-ca11ed "interiml! 
liberalization (73). On 14 March 1978 the Board instituted a 
proceeding to establish "Public Charters", ~n omnibus type 
removing most restrictions on charters (74). The Board's feeling 

(70) Here Kahn's cavalier attitute dominated. The Board in 
fact had, until amending legis1ation was passed in 1978, 
a statutory dut y to maintain a distinction under the 
Federal Aviation Act. See, for example, discussion in 
CAB Docket 23944, 3 June 1976, IISuPilemental Renewal 
Proceedings", extendin'g supplementa carrier authori ty. 
In November 1977 the Just'ice Department opined that Il'the 
1ine between chartër and scheduled carriers is crossed 
whene~er public solicitation by the direct air .carrier 
is allowed" (Av. Daily, 7 November 1977). 

"'10 
(71) "One Stop Inclusive Tour Charters". 
(72) "Advance Booking Charters". 
(73) CAB Docket 29926, Part 378a, 8 November 1977 and Docket 

31520, Part 371, lS December 1977. { 
(74) SPDR-64, Docket 32242 and SPDR-61, Docket 3152,p op. cit. 
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of urgency was such that an "emergency blanket waiver" was 

grlmted to "aIl US and foreign direct and indirect air carriers 

authorized to operate passenger 'chart~rs" (75), for a "temporary" 

gO-day period beginni~w 19 AR.,ril 1978 - even before comments 

were received on the or.iginal proposaI. 

,j 

This was in fact the beginning of public charters. The wai ver 

permi tted (i) intermingling of passengers of different charter 

types, (ii) elimination of minimum group size requirements, 

(iii) the 'sale of one-way ABCs (the first time that anything 

but round-trip sales had been permi ttèd) , (iv) the operation of 

1ess than planeload charters, (v) selective price discounts and 

a vari'ety of other increases in flexibili ty. A minimum contract 
o 

size of 20 was however retained,' ostensibly cantinuing the 

schedu1edjcharter distinction. 

As sole'à'lssenter ta this waiver decision, Member Q'Me1ia des­

cribed it as a"cavalry charge gesture" (76); i t remained in 

effec t unti l the formaI "Publ ic Charter" decision repI aced i t 

on 14 August 1978, in broadly similal' but permanent, terms (77). 

Existing charter .types which were more restrictive than public 

charters were to be phased out by 1 January 1979 (78). 
l> 

These actions raised the next problem. Most countries were not . , 

prepared to accept libera1 charterworthiness provisions of this 

kind. Hence J to complete i ts 1 iberal bi! a tera1{prograrnme, a t 

1east count ry- of - origin charter provisions had to be included. 

(75) 

(76) 

(77) 

(78) 

Order 78-4-12~ (Order 78~5-85 subsequently withdrew one 
of the wai vers wp.ich would have permi tted "part - charters", 
the carriage of charter passengers on scheduled services. 
Part charters on1y became perm'issible under US law on 
1 January 1982.) 

Order 78-4-122, 6. 

Reg. SPR-149, Part 389 "Public Charters", Final Rule J' 

adopted 14 August, effective 15 August. 

Wi th two e.xceptions; affini ty group charters and special 
event chatters were' retained. . 

.... 
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j: 
i • A different problem was raised by the grant of' scheduled 

authority to supplementa! airlines, the other charter­

deregulatory move. Here the issu~ was entry, rather than 

charter rules. It was not until September 1978 that ~temporary 

exemption authori ty" gave international scheduled routes to the 

fi rst supplementals (79). 

1 . 

1
·'·' : 

3. S The New Bilateral Needs 

1. 

While the momentum of these deve!opment~ was growing it was 

readily apparent that extreme changes in the intern~tinnal 
,) 

regulatory structure would,be necessary if US'objec~ives were 

not to be thwarted. 

From the events of· September/Octob~r 1977 the followfng needs 
emetged for a successful competitive policy: 

1) - there must be head-on competition in pr~c1ng between 
, 1 • 

scheduled and charter services; this entailed unqual-

ified abili ty to "match" competitors 1 priees (80); 
J 

2) charter rules must he liberalifzed to the extent that 

ail competitive restrictions on their operatlon were 
removed; 

c==-~) carrier entry, particularly to ex tend the opportunities 

for "supplemental" airlines, must be expanded (BI); 

(79) CAB Order 78-9-2, 1 September 1978;' tpe authôrity was 
effective 12' September. ,Capi,to~ International was" awarde,d 
rights between J Brussels-Boston/Chicago/New York; World . 
Airways between Amsterdam-Baltimor~/Chicago/Detroit/ 
Newark and OakIand. These awards were made in the courSe 
of the "US-Benelux Low Fare Route Proceedings", Order. 
78-6-97. As will be seen below, tbis was t}'e fir'st of the 
so ... called "multiple permissive :route aWJi'l' d' cases' to be " 
ini tiated for international' rou,tes. _ ,.' 

l, 

1 

,1 
1 • 

'1 

1 • 

(80) 'IIi fact th~ ~~ subseque~tly partial~y limi t~d this ah~li ty , 
by preventlng 1ncreases ln' norm,l economy fares - a typè of l, 
ad hoc predation prev-erition. See, "for e~ample, Order . , 
78-9-38, suspending TWA increase pr~posals. :' :v' ! 

(81) This of coux:se went hand-in-hand with the, hroad economic 1 

obj ective of freedÇ>m of entry generally. 1 

. , 

r '~, 

, , 
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4) linked closely with the third need, any constraints 
. . 

on capac1ty, other than those of the mé\rketplace, 

must be removed; and 

5) given the likely contraction of charter services, 

expanded route access must be guaranteed for 
/ . 

scheduled operations (thi s was not a maj or problem 

for the US as extens ive rights al ready exis ted for 

US carriers; the accent in US negotiations was now 

ta be on intermediate and beyond rights). 

In more general te~ms, the US had now to prepar«:.l lns t i tut i onally 

and stra teg ically, for b i lateral intergovernmen tal ..confron ta tion 

.over tariff dispu tes. As will bel seen, i t5 hard -line bi lat eral 

provis.l,ons in this respect placl enormous strains on the whole 

liberal bilateral structure. 

A further need, felt by the Board, was for at least intenm 

protection for charters through the medium of linking low 

scheduled fares directly with charterworthiness relaxation; as 

seen above, this was not to be (82). 

The next Chapter will explore the way in which these new 
" objectives were mo~lded and shaped into a totally new bllateral 

negotiating strategy. 

(82) Of interest at this stage is the total pre-eminence in 
policy evolution of passenger fares. Freight rates and 
operations generally followed - and often - led in terms 
of actual deregulation, but it was always passenger fares 
which attracted and influenced the poliey formulations. 
The various Orders in the CAB' s Show Cause Proceeding on 
rATA tariff formulation (see, e.g., Order 78-6.-78) barely 
if ever referred to freight rates, while affecting them 
equally. As a result, paradoxieally, it was relatively 
easy ta introduee dames t ie cargo deregu1a tian. (The fi rs t 
step was in the tlOmnibus Aviation Bi Il, HR 6010". See 
above). President Carter's first international pricing 
intervention had however eoncerned freight rates; let ter 
ta (then) CAB Chai rman Robson from Pres iden t Carter, 22 
April 1977, coneerning TWA filed rates (CAB Doeket 30716). 
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CHAPTER 4. FORMULATION AND IMPLEMENTATION Of AN INTERNATIONAL 

NEGOTlATING STRATEGY 

Two Issues now had to be addressed by the US' regulators. 

First was the obvious need to develop a coherent overal1 pola-y, 

but this had to be done qUlckly. Bilateral negotiatlons wlth 

liberalising terms were already taklng place - partly wlth a 

view to dispell1ng the cloud created by adverse commcnts ovcr 

Bermuda II and, hopefully, prepa rIng for a more Il bera 1 agrec­

ment wi th Japan (1). 

EXIstence of a formaI negotiating pOliCy would offer the dual 

advantage of (i) setting out specifie ObjectIves agalnst WhlCh 

US negotlatlors could measure their achlevement-. (and dccIde 

whether or not ta proceed to agreement) - 1. e., a "Credo" Ilnd, 

(ii) to guarantec, for the PresIdent and for Congress that 

another Bermuda II "mlstake" could not occur (2). 

(1) As wIll be seen beIow, more lJberal agreements were 
negotlated wlth Senegal (17 October), Belglum (18 Octobcrl. 
Libena (28 October): NIgerIa (4 November); Slngapore 
(2 December), MeXICO (19 Decembcr). A common fl'ature was 
encouragement of "Innovatlve" schcduled pflclng and country­
of-ongin charter rules. Each was "paid for", usually by 
route grants. 

(2) Thus, CAB Chalrman Kahn suggested "If our negotlators are 
forced to reject a final offer, that actIon wi Il have the 
full backing of the President... (Sometimes) the best 
resuIt we can achieve at the bargalning table may be 50 

bad that i t woul d be better to come home Wl th no agrecmen t, 
at Ieast forthe rime being." Av. Daily, 3 Detober 1977, 
p. 172. 
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Scrond wa:. the' mC'thoù of l!'1.l»)(:..me!l~l_n& thCl-l' ObJl'ltlV("i. lh(' 

1 n ter na t IOn ais t rue t lJ r!' ha d ex 1 s t (' d h a ~ (' don m 0 f(' a r 1 (' ., ., 

homoJ,!cnf'OUS bllatcral pruH Iplr5 for over 30 yt·ar ... A Ilew 

Incentivl' was neccssary. The U~ now turflcd ta selectIve. 

aggressive ncgot lat Ions anÙ tn a carrot antl <;11ek approach ln 

whlch thl' carrot was promln('nt ln a way nC'v('r <;('('n hefofc 

"route'> for rates". 

ln th(l followlng o\lt11ne It shoulù hl' (·mpha~l~(.'d that the~l' two 

I~~ue"" Wl'Tl' pushl'o forward sldc bY-Sldl', rathl'r than ~('datcly 

ln <;('qUl'ncl' as would tradltlonally have happenC'd. The Sl'CÙ" of .. 
a ncw pOllcy wcre alreaùy sown, thcy only nl'('dcd more cohC'rent 

and comprchen<;lvC' formulatIon. Bence the more dramatll mave'-. 

not to he ('XpllCltly exprc<;sed ln the pallly lt<,plf - W('TC ln th!' 

methoo'-. of ImplementatIon. 

Thl' only apparent method of dlS';l'mlnat In~ the' ne" rOllCIP<; ",a'-> 

actlvely to scek out wll11ng partncrs and devf.'lop a qua"l 

multl1atcTa1 ~tructurc ln much the same way a~ the US and lJ~ 

<;prcad the R('rmuda l concepts ln th(' 19405. Thu<;, "lnsteaJ of 

rcactlnR pa<.,<;lve}y to Indlvldual Teque<;ts hy fOrl'lgn ~ovcTnm('nt" 

for 01,>cII5"o10ns, the (tJ~) coulJ canva<;"o the world, se]pet out 

th(' potcntlal rartncr"o offerlnr, them the mos! promlslng of 

opportunltlcs, and actlvely scek out n('gotlatlon~ "'lth thpm on 

a bllateral OT multtlatcTal baqs." (3). 

(3) CAB ChalTman Kahn. reported ln InteraVla Ncwslctter, 8853, 
4 October 1977, p. 4. Kahn had been appeaTlng before il 

seemingly unending round of congresslonal hcarings - on 
this occasion the House AVlatlon Subcommittec ln 1ate 
September. 

\ 
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Irom thl .. It wa<' il ... hort ... tep to fIxIng onto the "proml ... inR 

()pportunlt lt"'''. "R('lglum ha<; for y('ar~ bC{'fl anXlOlJS for aCCcc;s 

to At lanta, .HHI B('lglum 1~, l'm told, very r('('ptlve' ta llhcrlll 

l h il r t l' r il r r é1 n F. {' m (' nt.., il n d m i ~! h t Il e r e <. (' p t 1 V (' toI 0 w far e sc h (' d III (' d 

propoc;al .... •· (4). ThC' llnk wac, Ilot dlfflcult to percclvC' - but 

wh y h il li t h (" II S n (' v (' ru ... e d t h 1 <> 1 (' v (' r 1)(, for t:' ? 

lhe an'.wt:'r 1<' foull to the "hlft ln hllatcral theory which now 

Ol C \1 r r cd the li!', had flot "0('('(\('<1" allythlng from Bl'}r.1um heforc 

anô, lrullHlly, wa ... not corH.('ntrated on the "lon ... um('r" interest 

bt:'fore the nct:'ô to balance flaR beneflt". 

A" <;oon a<., tht:' <;elf-lmpo!-ocd r('~trlctl0n ... of obtalfllng equal trade 

heneflts werc removed, whole new VI<,t1l., could hl' opened up. Other 

lountrlcc; could not Of' antlClpated to expf4Tl('nce the same Impulses 

.1'" the liS, howev{'r, "'0 that they hall to tn' "glvt:'n" somcthlng extra 

nc\o route acre"'" ta the \'aluabll' U<" market'-, A ... the foll(Hon~ 

hTl('f ('xamlnatlon WIll <;how, tht:' valllt:' of the'-,c ~Ift<; W.I'> partly 

IlllJ'-,()ry, tlH')' Incorporated il h('11('f ln the tradltlonal value 

() f r Cl Il t (' r q.: h t 'i W l t h t h (' de\' a 111.1 t l () Tl 0 f t ha t \' il l II e l il Il <; (' d h Y the 

l)l)' ~r.ITlt (li multIple .1((('<,'-, t(\ the <,ame [(\ute'-, 

( il.1 1 r fT. .1 Tl Kil h n ,a p t II r (' d th,' e '-, '-, (' n (' {' () f the () \' (' r il III h.l n g (' 1 n 

'-,urportln~ "an appro.lch that fo(u ... c<., (learly and ,l1r('ctl)' on 

c, (' [V 1 n g t il (' 1 Tl t (' r {' <, t () f t h (' con 5 um (' r S 0 f aIr 1 1 Tl (' <; (' r VIC (' ,>" . Ta 

dat(', IJ<) nc~otlator'-, hat! "tendt:'d to VICW hllat{'ral negotlatlons 

a<, a mc('haTlI~m for c~rh3ngcs of heneflts, ('speclally CIty-paIr 

routes, ln the Inter(',>t of the aIr carrl{'rs of tht:' harRillninJ,! 

pHt 1 e<.," (~»). 

Kahn'" attItude was that the International aVIatIon tradIng 

proccss should not he a "Iero sum game", l .C., the cquatlon 

Wlie; not " ... :hat forelgncrs ootaln from us, we "Iose", and 

(4 ) ChaIrman Kahn~ IntervlCW wlth the "Wac;hlngton Star", 
rcportcd on 30 S('ptt'mhcr ]Q77. 

(5) Rcportcd ln Journal of Commnc(', 30 Novcmber 1977. 
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conv~rscly". Instead, hy redefining the bencfic13rlcs of th~ 

proccss as con~umcrs rather than 81rlines, he believcd that "wc 

gaIn hoth hr what wc "give" and by what we receive" (6). 

4.2 The Air lransport Trading Proecss 

hw natIon'>, Includlng the US, feel totally comfortable with 

the rlsk polley Inherent ln many of the liberal bllatera] route 

exchangc~. A~ thlS d13comfort can quiekly translate Into under­

minlng a bilateral agreement, it IS worth examlning briefly the 

tranSItIon requlred hy the new trading polley. 

[ssentlally, bllateral tradIng phllosophI~S may lnevltably he 

traeed baek to the "freedoms of the aIr" (7) and, as UK Trade 

Secrctary l:dmund Dell has observed, "in cIvIl aViatIon when one 

rl'fl'r~ to frccdoms, one 15 rcferrlng ta the most restrIctIve 

drrangements ln InternatIonal commerce" (8). Sa long as the 

frl'edoms are traded, sa economle value WIll be assessed to each 

route, or, e.g., thlrd/fourth frccdom cxchange. 

lle<>pltf' the lIS' ncw1y profe<;<;cd rel1ance on free competItIon 

and the Interc~t<; of the con<;umer, certaIn cynlCs remalned. 

Mr PatrIck Shovclton has malntalned that "the plain faet of 

the matter 15 - and let us have no hypocrlsy about It - that 

bath of us (US and tJK) bellevc ln mercantIllsm - that 1;; to say 

ln promotlng and developlng our own commercial Interests" (9). 

(6) Alfred E. Kahn, "The changhlg enVlTonment of InternatIonal 
air commerce", AH Law, Vol. III, No. 3, 1978, 163 at 1~ 
Prepared for a Symposium at Georgetown University, 4 March 
1978. (Note the use of "commerce" rather than "transport" 
ln the title.) 

(7) Sel" Appendix 3. These are not 1'fTeedoms" ln faet. but 
mutually exchanged privlleges. 

(8) Speech to the Financial Times Aerospaee Conference, 
3 1 Au gus t 1 97 8, 4. 

(9) "Bermuda II Et Al", 38 Chartered lnst. Transp. JI. (1979) 
No. 10, 289 at 292. The speech was del1 vered at the 
Braneker Memorial Lecture in London on 12 February 1979. 
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Mr Dell was even more ungenerous to the US strategy. He 

defined mercantilism as "not sa much a theory about the way 

nations ought ta enter into international trade relations sa 

much as a description of the way they do in fact enter inta 

such relationships. They seek to look after their own interests. 

ThelT. Interests in civil aviation are very often measured in 

balance of payments terms. Mercantilism is just a bad word 

recent1y revived, to describe the normal process of calculation 

of national Interest and regulation of national activites in 

which governments engage, sometimes misguidedly, when they have 

sorne power ta exercise and where they see sorne national interest 

at risk or sorne advantage to be gained." (9). 

More speciflcally, "the negotiation of bllateral air transport 

agreements has always been based, at least in theory, on the 

Idea of "fair exchange" - of a satlsfactory degree of reclprocity" 

Cl 1 ) . 

ThIS appears to have been the principle WhlCh led the BrItIsh 

ta denounce the Bermuda l agreement in 1976. lhe Note of 

Uenunciation complained "pnmarlly of an Imbalance of beneflts" 

between the two natIons (12), permitting the US airllnes to gain 

tao large a part of the market. 

(l0) Dell, op. Clt., at 2,3. The polltlcian in him continued: 

"We in this country perhaps understand mercantilism 
rather weIl because for two centuries we operated, 
with the approval of that great free trader Adam 
Smith, the system of the Navigation Acts under 
which British cargo was reserved to British ships. 
When we decided our merchant fleet could beat any 
competition, we repealed the Navigation Acts and 
started preaching to the world about the evils of 
flag discrimination." 

- the implication being that the US as the world's strongest 
aviation nation, might have varying motives for espousing 
the free market. 

Qt.. 
(11) "On What Principles Should Bilateral Advantages be Assessed?", 

IrA Bull., 13 January 1958, 29. 

(12) Larsen P., "Status Re art on the Rene 
Bilateral Air ransport greement 
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The classic exposition of traditional aviation bilateral trading 

was contained in an article by Frank Lay, at the time Deputy 

Assistant Secretary of State in the US DoS (13). He described 

the Bermuda 1 principles as seeking a balance between freedom 

from arbitrary contraIs and sorne limitation on excesses of 

capacity offerings (14). The route exchange in particular was 

cha Tac terised by "equa lly fundamental" princ i ples-. "Fi rs t, the 

governments sat down to trade commercial air rights for 

commercial air rights ... Second, the negotiators 8imed at an 

exchange of aIr Tights which had an approximately equal value f9r 

each side." (15). .. 

While these initial estimations of value could subsequently 

prove inaccurate, Loy believed that jn any negotiating process 

the parties "seek roughly equal opportunities to gain commercial 

rewards deflned ln monetary terms" (16). 

Given this "finanClal balance" attitude and the place of the 

freedorns in the equation, it becomes predlctable that nations 
r 

will tend to regard national traffic as its entitlement, seeking 

(at least) a sot share for their flag carriers in any bilateral 

arrangement. In such cases, aIl other bilateral elements are 

strong1y influenced (17). 

(13) 

(14 ) 

(15) 

(16) 

(17) 

"B i 1 atera l Air Trans orot A reement 5: Sorne Problems of 
Finding a Fair Route Exc ange", ran oy, ln reedom 
of the Air"; ed. McWhinney and Bradley, 1968, 
Sijthoff/Leyden and Oceana Pubs./NY, p. 174. 

Id., at 176. 

Ibid. 

Id., 177. 

See, e.g., Wassenbergh, "Public International Air 
Transportation Law in a New Era", Pub. Deventer, 1976 at 23. 



50 

In theie terms it may therefore he appropriate ta express the 

US' new negotiating strategy in a new equation which sees an 

additional "want" on' the US side, requiring a balance on the 

bilateral partner's side. Certainly, there was negligible , 

chance of introducing the competitive pricing and associated 

terms under the standard trading system. Sorne remuneratlon 

had ta be offered. 

Thus, while the trade may have been of "opportunities" rather 

than restrictions, the foreign partner had to receive an 

additional opportunity apart from the penefits which should 

f10w from greater competition. What then balanced this for the 

US' side of the equation? 

It should be noted first that not every partner actua1ly 

perceived the great~r competitiveness as a benefit from its 

s ide - hence an e lement of "throwaway" ma rket ing was neees s a Ty 

on the part of the US, in or der ta persuade the customer, in hlS 

own interests, ta "buy". Apart from this, nonetheless, there 

were to be gains for the US. Chairman Kahn's redefinition of 

"we" thus offers part of the answer; the US consumer wou1d 

benefit. 

Gradua1ly, US recognition of a further national benefit became 

more exp1icit. By 1979, Klem & Leister were describing another 

"attitudinal shift" in US poliey as the basis of the new"policy; 

extrapo1ating from domestic deregulation experience, they saw 

that "aggressively pursuing increased competition wou1d yield 

substantial beneii ts ta US carriers" (18). 

(18) R. Klern & D. Leister, op. cit., (Chap. 6, fn 27), 568. 
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50 in most ways it would seem that the underlying balance of 

(national) economic benefits has not bee~ greatly altered. 

Whether in the long run there will be reversion to the zero­

sum game philosophy remains ta be seen. If the more cynical 

attitudes of Messrs. Dell and Shovelton are ta be adopted, 

such a return must be probable where a threshold is reached 

beyond which the surviva1 of national f1ag carriers beeome 

threatened (19). 

4.3 The Thyeat of Traffic Diversion: IIThe Fifth Co1umn" , 

5uperimposed on the new trading equation was a very dlfferent 

"sort of incentive - the promise that re1uctant customers for , 
the competi tive package wou1d risk the erOSlon of "their" 

tra~fic flows ta other routes. 
/'" 

On the North Atlantic for example, "the size of the market and 

the geography of Europe make each country capable of drawing 

traffic away from its neighbours if more competitive priees are 

offered ll (20). 

In a new1y destablised regu1atory structure, with former charter 

air1ines now offered "sche~uled" priees and servic~s very simllar 

ta their former programmed charter operations, the threat became 

signifieant. 

(19) Chairman Kahn in 1978 disclosed a US concern whieh suggests 
that the route-grant poliey may in fact have been 1ittle 
more than pragmatic aeceptance of a process which was 
bound ta occur in any event. 5hortly after taking office 
in 1977, he "was privileged ta have a discussion of inter­
national bilatera1 aviation poliey with one of our govern­
ment officiaIs, who began the conversation by observing ta 
me that the next several years were going ta be very trying 
for us, since our airlines enjoyed a veiy large share of 
world markets, and one foreign government after ano~her 
could be depended upon ta insist on negotiat/ons looking to 
expand the landing rights of_ its carriers in our country. 
The best we could hope ta do, he said, would be ta dig in 
our heels, "give" up as little as possible, and in this 
way hold our lasses ta a minimum." Kahn, "Changing 
Environment", op. cit.,164, 5. 

(20) Klem & Leister, op. cit., 575, 6. 
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As the epitome of the new strategy, Chairman Kahn's wOrds rang 

clearly for each of the US' trading partners: 

"In these circumstances, the protectionists are, l 
believe, in a lo.sing fight. It will become more and 
more difficult for them to hide behind protectionist 
walls, because there is a huge fifth column behind 
those walls - thei r own travellers and shippers ... " 
(21) . 

As the value of route grants diminished as a negotiating weapon 
in the more competitive operating environment, 50 this became 
a vital part of the strategy. A pragmatic conclusion, belying 
its theoretical origin. 

) 
, , 

(21) Kahn, op. cit., 173. 
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CHAPTER S. ESTABLISHING A "COMPETITIVE" FRAMEWORK 

"United States international air transportation policy is 

designed to provide the greatest possible benefit to travelers 

and shippers." (1). A maj or design in this scheme has bèen to 

"crea te new and graa ter opportuni ties for innova ti ve and com­
peti tive pricing. Il (2). 

As w~ll be seen in the next Chapter, these pricing objectives 

have led to radically different bilateral tariff provisions. 

These provisions however must be read in the context overall 

of a different regulatory and operating environmént (3). Without 

this new environment, insistence on low fares and rate~ could, 

it was argued, only result in greater, not less governmental 

intervention. 

Initiating the US-Benelux Low-Fare Proceeding, the CAB expressed, 

in a nutshe 11, the new approach: "We be l ieve carrier managemen ts , 

rather than the Board, are in the best position to decide which 

US points and what pattern of operations will best enable them 

ta offer low-fare services successfully." (4). In arder ta 

provide the necessary freedom ta carrier managements, a complete 

infrastructure change was necessary, affecting: 

Designation, 

Capacity, 

Route and 

Charter provisions. 

(1) 1978, Policy, op. ci t., 1, "Introduction". 

(2) Id., 2, "Translating Goals into Objectives". 

(3) i.e., Compared to that established under the Bermuda l 
principles which governed most of the VS' bilateral 
relations. See below. 

\ 

(4) Order 78-6-97, 13 June 1978, 43 Fed. Reg. No. 121, 22 June 
1978, 26761 at 26763. 
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Together wi th "priees Ir. the 1978 Policy had desc ri bed these 

as "inte:r;related, not isolated problems to be resolved 

independent1y". Thus they were to be presented in negotiations 

as an "integrated US position" (5). 

,A chief description of the various resultant bilateral terms 

and their implementation is thus essential an appreciation of 

the application of the pricing clause. 

5.1 De~ignation and "Mul tiple Permissive Route Awards" 

A US objective was now "f1exibility to designate multiple US 

airlines in international air markets" (6). The Policy explained 

this as follows: "The designation of new US airlines in 

inte~national markets that will support additional service is a 

way ta create a more competitive environment and thus encourage 

improved service and competitive pricing. Privately owned air­

lines have traditional1y been the source of innovation and 

competition in international aviaition, and it is, therefore, 

particularly important to preserve for the us the right of 

multiple designation." (7). 

) 
The Bermuda 1 scheme had not explicitly pravided for any limit 

on scheduled designation (8) but, with the exception of the us 
after the mid-1960s, single designation was the norme Attem~ts 

by the US to admit further schedu1ed flag carriers had however 

created disputes based main1y around the capacity provisions (9). 

CS) 1978 Policy, op. cit., 2, "Translating Goals into 
, Negotia tlng Obj ect ives", (the elements were described in 

the Poliey as "routes, priees, capacity, scheduled and 
charter rules and campet i t ion in the marke tplace ... ") . 

(6) Ibid. 

(7) Id., 3, "Explanation of Objectives". 

(8) 

(9) 

Bermuda 1 agreement, op. cir., Articles 2, 6, 12. It did 
not, of course, tover chart,r services. 

Ùn this and other issues, see Bermuda 1 interpretations in 
T. Pyman, "Australia and International Air Law", in 
O'ConneIl, D.P., ed. "International Law in Àustralia", 141 
et seq. 

" 
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However, the Bermuda II ag-reement had been explicit in imposing . . 
design~ion restrictions (10), which the US was now anxious to 

avoid in any future agreement. 

Each of the libera! agreements differs, first, from Bermuda 1 

in providing for designation for both "scheduled" and "charter" 
carriers (11). This now provided for greater stability for 

charter-designated airlines', which had in the past been authorised 

in a broad variéty of informaI methods, permitting equally 

informaI ad hoc disapproval. 

.. /,. ... 

The US was not and has never been prepared, however, to withdraw 

the distinction between route grants for scheduled and charter, 
so that scheduled-designate~ carriers remain limited by specific 
route grants (l2).~ 1) 

There is to be no limitation whatever on designation (either 
quantitatively, or as is seen below, qualitatively). The earlier 
agreements are not as explicit as the later standard, in providint 
only "the right to designate air1ines" (13). 

The more modern agreements leave no doubt, in tha t, "Each 
shall have the right to designate as many airlines as it 

Party ..., 
wishes ,,-

to conduct international air transportation in accordance with 
this Agreement and to wi thdraw or al tel' such d'es ignations." (l4) . 

(10) Bermuda 1 l, op. ci t. Art icle 3 and Route Annex. IThèse aYso 
were limited to scheduled designatron. 

(11) Note: Nowhere in 'the texts is "charter" defined. 

(12) This has led to criticism by Wassenbergh as a limitation 
of the US' bilateral partners to compete. "Innovation in 
international air trans ortation re ulation T e US-
Net erlan s' a~reement 0 10 Marc 1 l, AIr Law, Vol. 
III, No. 3, 19 8, 138 at 141,2 and 1"44-6. 1 

(13) E.g., US-Netherlands agreement, Article 2(a). 

(14) E. g., US-Barbados agreement, Article 3 (1) • (The Thai 
agreement makes such designations subject to consistency 
wi th each party 1 s "domestic laws and policies"; Article 
3(1).) 

f 

,~ 
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To make clear the sCheduled/charter route distincti<m" the "/ 

Article continues: "Such designaiions' shall be t~ansmi tted to 

the other Party in writing through diplomatie ch~nnels, and shal1 

identify whether the airline is authorized to conduct t~e 'type 

of air transportation specified in Annex l or in Annex II or in 
\ ~ 

both." (15). 

1 

Annex l contains the "Scheduled Air Service" route grants; 

Annex 1 l the ',"Charter Air Servic'e" p'rovisions. 

5.1.1 Mul t'ipl e Perm1ssi ve Route Awards 
b 

The ,~(mcept of the Multiple Permissive Route Awards (MPRAs) 

applied to scheduled services is nowhere described in the agree­

ments. It haSi> nonetheless offer-ed a very basic modification of 

tradi tional understandings of "scheduled" service (16). The 

title provides its own description: designation is to ·be not 

on1y "mul tipI é" but also "permiss ive" for schedul ed ai 1'1 ines. 

Under this form of route authorisation ~ used only by the us 
1)0 publ ic service obI igation is imposedr-on the" scheduled ai 1'1 ine 

ta perform tl)e specifie service authorised. This means first 

tha t a 1 arge number of potentia1 entrants may be designa ted (as 

a "competitive threat") and secondly that incumbent air1 ines may 

exit and re-enter at will. 

This permissive aspect is presumably considered te be wi thin 

the .. prerogative of any country designating i ts carriers. Jnsafar 

as this concept is a departure from recognised norms of 

"scheduled" behaviou,r in the approximately 1500 other bi1atera.ls 

which have been negatiated since 1945, th.is position rnay be 

questionable and has never been resdlved. It is a creation ot 

the CAB an~ extends to international routes a ,controversial 

domestic policy (17). 

(15) 

(16 } 

(17 ) 

Ibid. 

See e.g., Report of Think Tank, op. cit., 7. 

First forrnu1ated domestically in Order 7.&-4: 121, the 
"Oakland Service Case". 
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Arguably, permissiveness is a natural and necessary resul t of 

the subsequent demise of charter operations. It introduces ta 

scheduled operations many oe the characteristics of charters. 

1 
For a policy in search of an international free market the step 

may be a_ necessa ry one. As descr i bed in the Oakl and Case ~ the 

pr,inc iple i 5 simpl e: "The dis t ingu i shing fea ture of our proposed 

policy of permissive awards to aIl qualified applicants, there­

fore, is not that a greater number of carriers will wind up 

serving sorne or aIl of the m'arkets ~ but that i twill be the 

compet i t ive forces of the marketpl ace, and not the Board, Whl ch J 

ultimately will select the carriers t:hat will 50 serve. More-

over - and this of the greatest importance - not only will the 
• 

rnarketplace initially select the carrier or carn ers who will 

serve each market, but it will go on doing so on a continuous, 

real-time basis, bt:cause at a11 times there will be addltional 

carriers holding permissive authority who WIll ~e waiting in the 

wings, a,n the lookout for any slgn of fal tering or complacency 

on the part of the carrier or carriers first selected." 

The impact of the introduction of MPRAs has not been as great 

'as originally expected (although it is of course Imposslble~ to 

estimate the importance of the "threat"). This lS possibly 

attributab1e to the harsh economié environment of the early 

(lB) Id., 33.tt! See, for origins of the Benelux Case and MPRAs 
(op. cit.) 3 IATA Reg. Aff. Rev. No. 2, 55-60 and 92-130: 
The Benelux countries (Belgium, Netherlands and Luxembourg) 
had been singled out for the fi rst award because both 
Belgium and the Netherlands had concluded liberal agreements 
with the US -and "while there 1S no formaI agreement wi th 
Luxembourg, that country has historically been receptive 
to such services"; Order 78-6-97, op. cit., 26763, foot­
note 19. 
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19805; alternativc1y viewed, it reflects the prIor similarity 

between scheduled and programmed charter serVIces - as many of 

the new "permissive" US entrants were former supplementals 

operating similar services (19). 

If not inevitable, it IS at least highly 11kely that, by 

diminishing the public service responsibility of scheduled 

operat\,ons, the system will erode the more traditional scheduled 

operations and multistop services, through emphasis of pOlnt-to­

point pricing advantages. One further aspect is that those us 
airllnes which take advantage of this form of authon ty may 

shlft operations between the various US liberal markets accordlng 

to traffic fluctuat ions. ThIS would appear to offer a broad 

competi tlve advantage to US airllnes. agglomerated through the 

various agreements. (The same however applies to reallocatlng 

resources W1 thin the massive US domestic market, an argument 

WhlCh has also been raised ln international contexts (20).) 

(19) See e.g. the decIsion ln the Benelux Case, Order 79-9-6. 
Recipients of route awards ineluded Evergreen International, 
T . 1 . A.. Capi toI In ternat i onal, DHL Ai rway, Seaboa rd and 
World Ai rways. Tanej a suggests lnadequate market dens i ty 
and e:Xe ess eapad ty among other reasons for "minimal 
effects" .of multiple designation generally; N. Taneja, 
"Proeom etitive A reements: AP;reliminar Anal sis", 
PresentatIon to t e on erence on conomle Regulation of 
Air Transport. Massachusetts Institute of Technology, 
9 Oetober 1980. Al so. by the s ame author, "Ai rI ines ln 

Transition", Lexington Books at 65. 

(20) See e.g. Philippine Airlines' Chairman Cruz'. Testimony 
in CAB's IATA Show Cause Order Proceeding, Docket 32851. 
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As with the other new concepts of the liberal strategy, the 

novelty of MPRAs has not permlttcd a full showing of thCIr 

potential market lmpact. It may be that ln an cxpandlng 

eeonomle environment they will play a more important rol~. 

5.2 CapaClty/"FaIr Competition" 

, 

Among the many compleX1ties ln developing a totally new form of 

bilatera) arrangement was the dimension added by Includlng 

charters beside scheduled services. Hence, while the basic 

capacity provision is sa simple as to be almost non-existent (21). 

the more general issue of competItIon under the bllaterals 

required careful treatment. The 1978 POIICy'S objectIve ln thl" 

area was "ExpansIOn of scheduled service through ellm1natlon of , 
restnctions on capaclty. frequency and route operating Tlghts ... 

We will seek to increase the freedom of airl ines from capaclty 

a n cl f r e que ne y r est r i c t ion s. We w 1 1 laI s 0 w 0 r k toma 1 nt a Ina r 

~ 'lncrease the route and operating Tlghts of our airlInes where 

such actions improve internatlona1 r.-ute systems and offcr the 

consumer more convenient and effICIent aiT transportatIon." ( 22) . 

The Bermuda l agreement ha~"been a trI umph 0 f comproml se, 

reflected ln its capaclty PIP'Vlslons (23). Capacity was ta "bear 

a close relationship" to publIC requIrements, !ts "pnmary 

obJectIve" being based on third and fourth freedom dernand. FIfth 

freedom trafflc (a critIcal Issue at Bermuda) was ta be gUlded 

within the terms of one of the best-known clauses in the history 

of bilateral aviation agreements: 

(21) 

(22) 

See below. This is consistent with an uncQntrolled 
designation scheme, the two issues being closely connected. 

1978 Polich, op. cit .• 2 and 3. The limitation to 
"scheduled appears to be based on the assumption that 
the se cha rteT services al ready had thi s freedom. 

(23) Bermuda 1 agreement. op. cit.. "Final Act". 
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10tal " rapoclty <;hould he rclatcd 

( il ) to trafflc requirements hctwecn the country of 

ongln and thr countrle~ of destInatIon, 

(b) to the rcqulrcments of through alTIlnr operatIon, 

and 

\ 
\ 

(c) to the traffIc requirements of the area through 

WhlCh the B1rlIne passes after taklng accounV of 

local and 'reglonai serVIces." (24) . 

As to the respective particlpation of the two parties' a1rl1nes 

ln the traffIc, the agreement provlded, equally notoTlously, "thnt 

there shall be a faIr and equa! opportunIty ... ta operate" on 

the agreed routes. Also, the interests of the other party's 

"aIr carriers" were to be consldercd, "50 as not to affect 

unduly" thelT serVIces on those routes (25). 

Bermuda JIhad provlded a step towards more careful control, 

reflectlng the worldwide trend towards predetermlnatlon. lhlS 

Vias achleved largely through a formallsed consultatIon process 

and "mechanlcal formula" I1nked to tarI ff control and load 

factors (26). These were clearly out of the questlon for the 

US' new scheme. 

(74) rd., paragraph (6). 

(25) Id., paragraphs (4) and (5). Together, these clauses 
sought to proteet against "unfair trade pract ices" (Baker, 
op. ci t., 10). 

(26 ) Beflnuda II agreement, op. cit., Article Il "FaIT 
Competition" and Annex 2. The complex arrangement is 
explained in "Bermuda IIi Summary and Anal~sis of US/UK 
Air Services Agreement", TATA GIA Bul1etino. 17 tamended 
October 1977). Bermuda 1 had provided only for "regular 
and frequent consultation"; "Final Act", paragraph (9). 
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The first and main difference under liberal agreements is that 

no standards of any kind exist ta Iimit the leve) of total 

capacity. There is, instead, a prohibition agaihst unilateral 

capacity lImItation of the other party's designated airlines. 

The only control envisaged in the competitive system was the 

alfllnes' self-lf!1posed constraints of "the pTlcing of competltors 

(to prevent them) from providing excessive capaClty" (27). 

The clauses, vlrtually unchanged from the US-Netherlands agree­

ment to the US-Barbados agreement, read: 

"(3) Neither Party shall unllaterally limit the volume 
of trafftc, frequency or regularity of service, or the 
aIrcraft type or types operated by the designated air­
lIncs of the other Party, except as may be required 
for customs, technical, operational or environmental 
reasons under uniform conditions consistent with 
A,rticle 15 of the Convention. (4) Nelthe,r Party shall 
I~pose on the other Party's deslgnated airllnes a [Irst 
refusaI requirement, uplift ratIo, no-objection fee, or 
any other requirement wlth respect to the capacity, 
frequency or traffic which would be Inconslstent wlth 
the purposes of this Agreement." (28). 

, , 

(27) ICAO, ATRP/2 WP/6, 20 Februa~y 1979,4. See also 
Wassenbergh, U N~therlands agreement, op. cit., 144-146 
and 151,2. Wass n erg a s the requirement that "capaClty 
should be related ta demand" (Id., 151). Raben, also 
discussing the Netherlands agreement, talked of a "close 
relationship ta the requirements of the public"; "The 
Real Test: Does a Liberal Bilateral Work?", ITA BuITetln 
No. 18, 12 May 1980, 411 and 412. 

(28) US-Barbados agreement, Article 11. 
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By removing any referenee to third, fourth or fifth freedoms, 

part of the mosaie of "internationalisation of traffie" (29) is 

made possible. Coneeptually, and praetically this is important 

in removing disputes over, for examp1e, sixth freedom operations, 

any "freedom" distinction becoming irre1evant where no capacity 

control exists. The "primary", third and four th freedom justi­

fication of the Bermuda l agreement has disappeared (30). 

The second change relates ta the nature of competition. In view 

of the evolving raIe of charters since 1977, the relevant 

provision has evolved in one important aspect. At first, a "fair 

opportuni ty" was to be permi tted to each party 1 s des ignated 

airlincs to eompete (31); this 1ater became "fair and equal 

opportunity" (32). In each case reference was to the "inter-

natIonal air transportation services" (33) covered by the agree­

ment, rather than "any route ... covered by the Agreement", WhlCh 

appears in Bermuda 1 (34). 

(29) Wassenbergh, Aruba, op. cit., 369. 

(30) For earlier US positions, see e.g. HTen Years of Commercial 

UViation ll
, G. Besse and R. Mathieu, ITA Studies, 651/8-E, 

1965, 45-50. Even now, "though, "internationalisation" did 
not extend to charter services - most of the earlier agree­
ments limited rights tJ third and fourth freedom, cf 
Was senbergh, US- Nethe}'l ands agreemen t, op. ci t ., 144. , 

(31) US-Netherlands agreement, Article 5(a). 

(32 ) 

(33) 

US-Thailand agreement, Article Il (1). 

US-Netherlands agreement, Article 5(a); 
omitted in 1ater agreements. 

(34) Id., "Final Act", paragraph (4). 

"servi ces..! was 
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The reasons for the initial change were explained as follows: 

"The deletion of "equa1" and the deletion of applicability to 

a "covered route" were necessitated by the conversion" of what 

was a scheduled service only agreement into one covering both 

schedu1ed and non-scheau1ed services. Charter flights, the chief 

form of non-scheduled services, are authorized between aIl points 

in both countries rather than confined to routes, hence the 

de let i on of appli cabi li ty to covered routes on1y. Al s 0, sorne 

designated carriers will be authorized to perform only cha'rter 

services. Since schedu1ed services are inherently superior to 

charters in their flexibility ta cbmpete there is no way the 

Governments could be responsible to provide charter-designated 

airllnes wlth an equal opportunity to compete with scheduled 

services. Hence the deletion of equal." (35). 

Subsequently, "equal" opportunity was reintroduced, presumably 

because the US now considered its charter competitiveness 

adequate. The original wording persists however in the earlier 

agreements. The standard wording today reads: "Each Part)' shall 

a Il ow a fair and equal opportun i ty for the des Igna ted ai rllne s of 

both Parties to compete in the international air transportatIon 

covered by thi s Agreement." (36) . 

A thlrd vatlation from the traditional competition concept lS 

in those mutuai interests which are to be taken into account by 

the partIes. Instead of accounting for the other party's 

airlines' interests, the new language "more properly" (37) 

relates to the other party' 5 interests in i ts own designated 

airlines. 

(35) ICAO, ATRP/2-WP/6, op. cit., 3. The description is by 
Donald Farmer, then Di rec tor of the CAB' s Bureau 
International Aviation . 

. . (36) US-Thailand agreement, ~rticle Il (1) was one of the 
earlies t of the new texts. In addi ti on, spec ifi c anti­
discrimination provisions also appear: "(2) Each Party 
shal1 take aIl ap~priate action within its jurisdiction 
to eliminate aIl forms of discrimination or unfair com­
petition practices adversely affecting the competitive 
position of the air1:ines of either Party." 

(37) ICAO ATRP/2-WP/6 op. cit., 3. The change appeared in the 
earl ier agreements, but 1 a ter agreements omi t the provi sion 
altogether. relying on the anti-discrimination clause. 
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f!. fina 1 po int to note may' be more symbo lie than rea 1. Ai rlines ' 

"opportuni ties" to "operate" now became " ... ta cornpete". 

Whether this makes a subs tant ive change i s no t clea r. For 

example, Lowenfeld has said of the original, Bermuda l, woiding: 

"This clause does have meaning, though it is susceptible to mis­

interpretation. l believe, and 1 think the consistent American 

interpretation has been, that this clause calls for equality of 

opportuni ty ta campet e, to s tart the race tog ether, if you wi Il , 

but not necessarily to finish together. This clause is in 

essence a non-discrimination, not an affirmative action, clause." 

(38) . 

Although this interpretation may be controversial, it suggests 

that, for the US at least, the change is a claTlfication rather 

than an arnendment. Clearly, sorne (or many) states believe 

strongly in the need for their airlines ta "finish the race" 

also. This may weIl be a syrnbolic bone ta fight over in the 

future. 

5.3 Routes 

As has been seen, rou tes - in the form of bi 1 a teral gran t 5 -

pl ayed an important pa rt in "buy ing" the new system. Ta th i s 

extent they were peripheral ta the competitive environment, not 

perceived as a policy objective in themselves but as necessary 

evils. Sorne of the strongest criticisms of the US Policy from 

within have been directed at these "route-giveaways", the trading 

of "soft" for "hard" rights (39). Certain of these grants have 

a conceptual importance in establ ishing optiona!, flexible 

routing ("rover-points") (40) but, in the main, the 1978 Po1icy 

on routes was implici t1y airned at greater access for US carriers . 

(38) Lowenfeld, 3 Air Law 1978, St cited in Dold, op. cit., 143. 

(39 ) 

(40 ) 

E. g. J Senate Subcommi t tee Hearings 

See Below. 
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The objective was expressed in terms of: "Encouragement of 

maximum traveler and shipper access to international markets by 

authorizing more cities for non-stop or .direct service, and by 

improving the integration of domestic and international airline 

services." (40). 

This expanded to mean: "Inc reas ing the number of ga teway cit ie 5 

for non-stop or direct air service offers the potential for 

increasing the convenience of air transportation for passengers 

and shippers and improving routing and market opportunities for 

international airlines. In addition, enhancing the integration 

of US airline domestic and international air services benefits 

both consumers and airlines." (41). 

50 long as foreign airlines were limited ta one or a sma11 number 

of gateways, 50 competition concentrated on the major hubs -

which in turn developed as transfer points for behind-gateway 

traffic. Given one poin~ in the US, most bilateral partnsrs 

would select New York on the east or Los Angeles ~o the west. 

A combination of technology advance and bilateral conservation on 

the part of the us had caused non - s top and di ree t rout ings ta 1 ag 

weIl behind their potential and desirab1e levels. The new policy 

was thus a logieal step. 

(40) 1978 Policy, op. cit., 2. 

(41) Id., 4. 
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Although the added route options available to the US were not 

extended to their bilateral partners (42), certain routing 

limitations were eased. Change of gauge restrictions are 

rcmoved and the specified points can be served in any order, 

or omitted according to the wishes of the dcsignated airline 

with no 1055 of rights (43). Previously, at least in combination 

service, routings and aircraft changes had been carefully con­

trolled (44). 

5.3.1 Rover-Points 

In view of the turbulent times and uncertain value of route 

rights, it became a valuable option for a foreign government to 
/ 

be able to am end its route choice aft~r conclusion of a 1lberal 

agreement. Jamaica was apparently the first country ta whom the 

US conceded so-ca11ed rover-points. 

In that agreement, Jamaiea was granted no 1ess than ten unspeclficd 

points in the US, together ~ith several unspecified beyon~ routes 

(45) . The ten points were "to be se 1 ected by the Governmen t of 

Jamaica and notified to the US Gove~nment. Changes in the points 

selected may be made at intervals of not less than six months 

with 60 days' notice to the US Government." (46). 

(42) Prompting MT Raben ta suggest that "full competitive 
opportuni t ie s" had there fore not been exchanged as Du t ch 
airlines would "be prevented from competing with US deslg­
nated airlines between Amsterdam and US gateways not 
speci fied in the Netherlands route authori ty; "The Rea 1 
Test", op. cit., 411. In most cases, the US gained 
unlimited route rights. 

(43) See US-Barbados, Annex l, Sections 2,3. 

(44) Bermuda II introduced certain innovations in route contraIs, 
however. See e.g. Annex 1, Section 5. Nonethe1ess, the 
Bermuda II Route Annex covers 28 pages in the agreement. 

(45) US-Jamaica agreement, Article 3. 

(46) Id., footnote 3. It was never elear why Jamaica should 
justify- a grant of 10 points, when countries with much 
larger potential traffic flows were restricted ta a 
handful. 
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This flexibility still fell short of the MPRA scheme, given the 

six month/sixty day requirement; while in sorne way, "permissive", 

it is more so in terms of intergovernmental relations rather 

than of airline, marketplace flexibility. 

5.4 Charters; Bilateral Terms and Domestic Rules 

The 1978 Policy seeks only "Liberalization of charter rules. and 

elimInation of restrictions on charter operations." (47). 

It goes on t~ explain that "The introduction of charters acted 

as a major catalyst to the expansion of international air trans­

portation in the 19605. Charters are a competitive spur and 

exert downward pressure on the pricing of scheduled services. 

Charters generate new traffic and help stimulate expansion in 

aIl sectors of the industry. RestrIctions which have been 

imposed on the volume, frequency, and regularity of charter 

services as weIl as requirements for approval of individual 

charter flights have rèstrained the growth of traffic and tourism 

and do not serve the interest5 of ei ther party to an aviation 

agreement. Strong efforts will be made to ob tain liberai charter 

proviSIons in bilateral agreements." (48) . , 

There are actually two elernents in this objective: ta arnend 

bilateral terms and to liberalise charterworthiness rules. The 

two are distinct, one international, the other domestic. This 

is 50 because, in the absence of any bilateral or multilateral 

description of charters (49), this form of carriage has been 

described purely in domestic legislation and rules which set 

out eligibility and operational requirements. 

( 4 7 ) Op. c i t., 2. 

(48) Id., 3. 

(49) See below, this Chapter. 
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Theliberal bilaterals have not sought agreement on these terms; 
1 

they have merely required that the bilateral partner cede its 

right t 0 describe what a charter shall be under the agreement 

(50). (The US, in the "public charter" form, has undoubtedly the 

least restrictive marter rules of any of its liberal bilateral 

partners (51).) 

Subject to the exceptions noted in this Chapter, the general 

provisions of the liberal agreements apply equally to charter 

• 

and scheduled services. The bilateral terms relating specifically 

to char~ers are not in fact the important part of the charter 

equation; the critical issue is the (domestic) rules which they 

introduce. Before considering these, however, an outline of the 

bilateral terms is necessary. 

5.4.1 Bilateral Provisions 

Each of the liberal agreements provides at Ieast for (i) country 

of origin charter rules to apply, (ii) the right to operate third 

and fourth freedom combination one-way or round-trip charters, 

with stopovers en route at will, an~ (iii) the right to carry 

traffic from the designated carrier's country beyond the territory 

of the other party, wi th transi t or s topover in the other party' 5 

territory (52). In every case most-favoured-nation rules apply 

(53).. 

(S'O) 

(51 ) 

(52 ) 

The cession of rights is either for country-of-origin or 
"double country - of - or igin" / country of designa tion charter 
operations, depending on the agreement. These terms are 
explained below. 

See below. ChiIe, with whom the US does not have a liberal 
agreement, has virtually no" restrictions and permits fifth 
freedom charters of foreign operators. 

US-Netherlands agreement, Ariicle 4(a). Fo~rth freedom 
transit/stopover rights are not permitted however. , 

(53 ) I.e., the country of origin may not apply more liberal rules~ 
to any other airline. Strictly speaking this is a "most i 
favoured carrier and nation" rule; see Wassenbergh on US- 1 
Netherlands agr~ement op. cit., 144 and Article Z(c) US---- ; 
Netherlands agreement. 1 ---

) . 
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" 

No 1 i beral agreement permi ts firth or s ixth freedom charter 

carriage. This is a vestige of tradi tional protect1onism and 

an exception to the "internationalisation" concept (54); a 

designated carrie,r may not carry traffic between the other 

part y' s terri tory and a thi rd country, wi thout a stopover of 

at least two consecutive nights in its home country (55). In 

sorne cases a derogation from this is permissible in the following 

terms: 
/ 

"Each Party shall continue to extend favourabl e 
considerations to applications by designated airlines 
of the other Party to carry such t raffic on the bas is 
of comity and reciprocity." (56). 

Gi ven the poten t i al addi tional access to the l ucrat ive US market 

which this could provide, the clause is omi tted from many agree­

ment 5 • 

The only,substantive addi tion to this scheme, which exists in 

sorne agreements, is the grant to one party's designated airline 

to use ei ther party' s charter rules for traffic originating in 

the other party' s territory - "double c:ountry-of-origin". Thus 

US carriers, may apply US charter rules to traffic which they 

uplift in Belgium destined for the US. (The right does not 

however extend automatically ta the Belgian designated carriers 

in this example. The home country retains domestic. control over 

i ts own designated carriers, so that "country of des ignation" is 

a more appropriate deseription.) The 1978 US-Belgium agreement 

was the first to contain this extension: 

(54) 

(55) 

(56) 

(57) 

"In addition, ai rlines of one Party may also operate 
charters originating in the territory of the other 
Party in compliance wi th the charterworthiness rules 
of. the first Party." (57). 

See above. 

US-Netherl ands agreement, Article 4 Cb) (i). 

US-Netherlands and US-Germany agreements, Article 4 
ÛS-Belgium (978) agreement, Article 4 (2) • 

US-Belgium (1978) agreement, Article 2 (3). 

(b); 

, 

1 
1 

! 
l 
! 
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Moreover, 

, 
"When such regulations or rules of one Party apply 

more restrictive terms,·conditions o~ limitations 
to one or more of its desigrtated'airlines, the des­
ignated airlines of the other Party shall be subject 
to the least restrictive of such terms, cpnditions 
or limitations." (58). 

.. 
The clause later fell into disfavour ~n the us and has not been 
widely used. As explained in the "Lèvine Memorandum", these 
could allow "circumvention of scheduled route rights through 

, 
i 

! 
1 

1 

adoption of schedule.d operations as charter rule.s . (thus perJpi tting , 
open access ta the US), interchangeable charter rûles (on the 
Belgian model) should be limited to those offered to aIl aviation 

, . 
partners by the foreign government." (Sg,). 

.~ 
This contrasts strongly ~ith the use praposed by ~the ierm~ for -
charter entry, as outlined in the Conclusion below. 

• (Note: In 1ater agreements, the charter provisions are,normally 
foull,.d in Annex 2,.) \...> 

."" 

5.4.2 US Domestic Charterworthiness Rules 

Only four types of ,~rter remain under US' charter rul es 
affini ty group, single enti ty, m.ili tary and "publ ic" chaÏ'ters. 
Of these, "public charters Il are the sole broadly commercial form. 

(58) 

(59) 

Id., Article 2 (4). In the "free-market" enviromnent f the 
decision as Ito "more restrictive" 0 is presumably left te the 
airline. Although this extra-territorial application has 
the potential for dispute, this has apparentIy not oçcurred 
to date. \ 

Levine Memorandum, op. cit., 4. 
1 

J 

,\ 

\ 

~----------... 
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~-

Since SeptemberJ ~79, they ~ave differed from scheduled in only 

two important ways in terms of publ ie avai lab i 1 i ty: 

(i) indi vidual1y ticketed passengers .J1ave a' 7 - day advance 

purchase requirement; 

(ii) passengers purchasing through an intermediary ("indi rect 

operator") may- do so up unti 1 departure but must form 
part of a group contract for 20 seats (60). 

,) 

The subsequ'ent introduction of part -charter authori ty on 

1 Janua.ry 198.2 ,has helped v"irtual1y to make redundant the sched­

uled/charter distinction in the US (61) - and hence for charter 

services beXween the US and its liberal bilateral partners. 

Ai will be seen frOm the conclusions below, the potential impact 

of these liberalised charter rules is enormous. So far, the 
, 

poten~ial has not been recognised, but the charter spur philos-
o'phy survives. 

( , 

(60) The final changes in this process were on 23 August 1979 
in a series of rules. See 44 Fed. Reg. 170, 30 August 

(61) 

1979, 50824-834 and 44 Fed. Reg. 169, 29 August 1979, ", 
50591-50611. For an analysis of the complex of imp1i-
atiuns of removing the direct-sale prohi~ition on charters, 

e the author's descri~tion in 5 IATA Reg. Aff. Rev., 
o. 4, 177- 184. . 

Qrder 81-12-46. This deceptively s~ple concept was 
described by a US official, as "an ai1\ transportation . 
marketing form involving a carrier-cha~terer contract fot 
hire of part of the space (defined in s:ea ts pl us baggage or 
in bel1yhold or maindeck cargo capability sue~ as a pa1lett 
space) on a non-chartered f1ight, typically one in scheduled 
air service, for the transPoTtatio~f persons, baggage, or 
freight, scparately or in combinati , the charter usually 
being under conditions of carriage set by contract, tariff, 
governmental regulation, or sorne combination thereof, which 
in the case of a charterer who resells space create ' 
charterer's obligat~ons (rather than carrier obligations) 
to the ultirnate use'r regarding transportation OT reimburse­
ment." ICAO ATRP/6-WP/7, 8 March 1982, 3. 
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5.5 Conclusions: The Competitive Strategy of the Levine 

Memorandum 
:' 

An analysis of US poliey optio,?s is provided in the frank and 

extremely eynical ItLevine Memorandum" (62). Thi s offers an 

ex cellent insight into US (CAB) strategy; whet~er or not formally 

part of the government' s thinking (63), i t highl ights 

(i) the varied uses to which the new clauses may be put, 

charter provisions in partieular, and 

(ii) the distinct advantage held by the US in interpreting 

the new provisions as their drafters and promulgators. 

Among other specIfie issues, the Memoran,dum sets out two principal 

strategies. These work on a "time horizon" of 20 years (64). 

The preferred approach, requires the following "key pieces": 

(i) "exercisable multiple-designation rights"; 

(ii) "either deregulation of pricing or double-disapproval 

of proposed prices" (65). 

This ,combination, given capacity and routing freedom, would, it 

was bel ieved, "naturally tend to c'reate the market forces that 
4 

wi Il lead to compet i t ive priees" and other governments would find 

it "politically difficult ... to keep rejecting low fare offers" 

(65). Designation freedom was the essential element; in a market 

where only two carriers operated governrnents would find i t "more 

popular poli t ically': to proteet a fIag - carr ier from addi tiona 1 

entry "than proteeting i t from lower fares" (65). 

(62 ) 

(63) 

Op. ci t. , 

A subsequent reques t from the Argent ine Governmen t for 
clarification of the Memorandum' s sta tus prompted a disavowal 
by the US DoS. 

(64) Memorandum, op. cit., "3. 

(65) Ibid. 
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Here i s noth i ng unexpec ted ; the use of schedul ed compet i t i on 

and only a moderate reference to creating indirect pressures 

on governments. It is upon this basis that the liberal pricing 

clauses are designed to work. 

The "second-best negotiating solution" (66) is less conventional 

and highlights the potential role of ultra-liberal 2nar,ter rules. 

Where Belgian-style double-country-of-origin charter rules 

applled, "complete market access is provlded for both US and 

foreign originatlng traffic" (66). Additionally, followlng 

conclusion of thlS type of agreement, the US could later 

"unllaterally authorise the retalling (by airhnes) of charter 

tickets to the public" (66) - which in fact occurred shortly 

afterwards (67). 

"The simple result (would) be an open increase in scheduled 

compet i t ion. " (68). That is, merely by a total conccptual 

redefini tion of charters, thlS "simple" resul t could be achieved. 

If this was becoming unconventional in terms of responsible 

interna t ional relations, the nex t step was even more s 0 • 

Recogni s ing tha t a degree of schedul ed liberali sa t ion must be 

acceptable before the foreign par,tner would accept such open 

charter rules J a different negotiating strategy could be employed 

in sorne situations. Essentially the strategy would be to commence 

wi th "a rather full agenda of scheduled passenger and cargo 

topics" and then offer the Belgian charter clause as a 

"compromise" (69). 

(66) Id.,.4. 

(67) See above. 

(68 ) 

(69) 

Memorandum, 4. 

Ibid. At the time, the YS had recently concluded an ad hoc 
referendum charter ~greement wi th Peru~ The Memorandum J 

a t S, con tinued: "In evaluat ing how s imply such a com­
promise can be accomplished, consideration must be given 
to the level of aviation sophistication held by the country j 

(continued •. ) 1 

1 , 
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Quite apart from the merits of this reasoning as a bilateral 

attitude, it highlights clearly the simllarity in the CAB's 

eyes, of schcduled and charter operations. In 1 ts various 

ramiflcations this is an important part of the bilateral policy. 

Whether it is a realistic option to fully liberalised scheduled 

priees remains to be seen when charter growth returns. Even 

glven greater scheduled stability in the future, the potential 

offered by charters provides sorne abIlity ta the US ta contInue 

ta destabilise 'the overall market (70). 

Substantively, the Levine document also proposed careful avoidance· 

of any restrictive agreement during the US negotiating compaign 

(given that the pOIlCy should have a 20 year time s})an). This 

ruled out bilaterals with a liberal appearance "but in which the 

liberal features are withdrawn in a side letter", because in 

Eur9pe, the main target of the Memorandum, "there are few if any 

secrets concerning the true nature of our international aviation 

agreements." (71). 

(69) Continued. 

that we are negotiating with. For example, if Peru was 
very cautious and restrictive with scheduled designations 
and capacity limits while at the same time freely willing 
to accept country-of-origin US charters, it is apparent 
they did not really know the nature of public charters, 
since these two ositions are contradictor." The Peruvian 
agreement was apparently never consummate . 

( 7 0 ) Wh e r e "5 in g 1 e" cou nt r y - 0 f - 0 r i gin ru 1 es a p ply, air li n e 
flexibility is hampered by the (probably) more restrictive 
rufes operative in the foreign country. Hence full market 
access is not available at both ends of a point-to-point ' 
route. This shortcoming may be partially remedied by the 
commingling provisions present in aIl of the charter agree­
ments. Thus, a multi-stop charter oReration, where both 
terminaIs use US rules J would be alm~ equivalent' '10 full 
end-ta-end scheduled Tights with one or more intermediate 
blind sectors. 

(7l) Memorandu'in, s. 

/ 

/ 
" , 
1 
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ln Europe, instead, reliance has been placed strongly on the 

threat of traffic diversion to ,tirnulate competitive pressures. 

For example, "we think that bons fide "diversion" of FJ:snce-
, 

destined traffic to other gateways is the only rneans toward a 

pro-competitive agreement with the French" (72). 

Thus Priees, consistently throughout the policy, are the key. 

The next chapter will examine the mechanics of the pricing 

clauses, in light of this competitive framework. 

(72) Id., 7. 

• 

j 

~ 
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CHAPTER 6. THE NEW PRICING CLAUSES 

The purpose of thii chapter will be to e~amine the pricing clauses 

int roduced by the us in li beral agreements·. In doing so, i"t wi 11 

be necessary to con5ider the different methods used by governments 

for oversight of bilateral pricing. The distinction i5 in the 

degree of surrender of "50vereign" disapproval power. 

In a system where "the consumer" and "competition" become pre­

eminent elements of the aviation poliey of a major participant 

such as the US, inevitably the focus becomes lower prices. The 

object of the competitive framework described above has been to 

make possible new price control methods which either acc1ntuate 

unilateral control or, theoretically, permit the withdra~ of 

government supervision altogether. 

It should be stressed that the obJect of the bilateral provisions 

described be10w is to proscribe governmental approval and dis­

ap~rova1 powers only. 

The methods for establi5hing those priees are addressed only 

indirectly, if at a11 (1). Until the signing of the US­

Netherlands Protocol in March 1978, aIl scheduled pricing had 

remained subject to the approval of both the origin and 

destination countries ("double approval"). The Dutch agreement 

introduced country-of-origin pricing control for scheduled 

services. Subsequent liberal agreements introduced a "double 

(or mutual) disapproval" system; mor~ recent1y, further 

variations, using thèse basic forms, were deve10ped . 

(1) 

... 

The CAB's Show Caus~ Order on rATA, op. cit., would have 
hatl a similar result for tariff establishment ta that which 
US bilaterals had for approval. However, other than its 
cautionary and undiplomaticl impact on the air transport 
world, it has not been made effective. The US-Germany 
agreemen t con tains an "lAT A" c lause Ci. e., rela ting ta 
establishment), but is alone in this among new liberal 
texts. 
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except for variations in specifies the terms of the libeqll 

agreements are basically consistent ,- probably essential if the 

US wished to establish a homogeneous network of liberalisation. 

Intrinsically the non-intervention terms àre not complex. 

Difficulty arises in their interpretation partly because they are 

new and tend to be radically different from their pr~decessors; 

secondly, because certain limited exceptions exist where states 

may in tervene . 

To consider the clauses in their context (given that they must 

be applied side-by-side with conventional agreements) each of 

the available forms of governmental pricing control will be 

described below. 

6.1 "Double Approval" Control 

"Rates to be charged by the laIr carrier~ of either Contracting 

Party between points (in their respective territories) shall be 

subj ec t to the approval of the Con trac t ing ,'part ies wi th in the i r 

respective constitutional powers and obligations. In the event 

of disagreement, the matter in dispute shall be handled as below." 

(2) . 

These words from Bermuda l, universally adopted, prescribe the 

process under which aIl scheduled tariffs must be approved by 

both third and fourth freedom governments before entry into five. 

Thus, positive assent is required from each of the terminal 

parties (3). 

(2) Bermuda l, Annex 2 (a). 

(3) Assent by non-disapproval has been a common practice, but 
this constitutes no waiver of the power to disapprove. 

( J 
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This practice had been followed, without variation, for aIl 

scheduled priees since the beginnings of modern international 

air transport. For the vast majority of governments, this 

system still applies. Only third and fourth freedom traffic 

is governed within tHese terms but there is inevitably also a 

practical link with intermediate fifth freedom priees. 

6.2 Country-of-Origin Pricing 

Under this bilateral scheme, the government in whose territory 
-, 

the carriage begins has exclusiv~ control over tariffs offered 

on routes between the two parties' territories (4). 

There was a precedent for control on this basls. Country-of­

origin pricing was, de facto, a common practice governing inter­

national ~harter services. Being point-to-point, usually round­

trip operations, the _country of (temporary) destination usually 

had no great interest on the priee levels applied - at least 

until traffic grew to levels which threatened its scheduled flag 

carrier's four th freedom traffic. Even then, the interest in 

encouraging inward tourism was freqûently a controlling element. 

Although cUTrency exchange fluctuations since 1972 had created 

often substantial directional tariff differences on scheduled 

services, little consideration had ever been given to use of 

country-of-origin rules for scheduled pricing. Partly this was 
, 

undoubtedly due to the inherent conservatism of most regulators 

in a double approval system; it could also have been the result' 

of US' wishes to protect charter carriers; perhaps also because 

scheduled services were regarded as forming part of a netwprk -

and inconsistent with unilateral tariff processes. 

(4 ) 'The reference is actually to the point where the "itinerary" 
begins. The·-exclusive control may in sorne cases be ternpered 
by agreed guidelines. See below. 
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The relevant agreements contain no definition as such of a 

country-of-origin pricing regime, the intent being expressed 

rather in the application of the clause. In faet the term 

itself rarely appears. Furthermore, the practice is granted 

as a derogation from a general' practice and not as a starting 

point: 

" Neither Contracting Party shall prevent the 
institution or continuation of any fare or rate or 
any wholesale or retail price which is proposed or 
offered by a designated airline of the other Con­
tracting Party, except where the first point on the 
itinerary (as evidenced by the document authorizing 
transportation by air) is in the territory of the 
first Contracting Party, unless otherwise agreed by 
the Contraeting Parties ... " (5). 

Each party's disapproval powers are thus immediately limited to 

Ci) tariffs offered or propo~ed by the other party' 5 

airlines; 

Cii) when the passenger's (etc.) itinerary begins in its 
terri tory (6). 

The power extends thus to third freedom traffie, as weIl as 

round-trip traffic originating in the home country~ 

The clause applies equally to scheduled and charter prites; 

this is clear from the ~Ide&gnated" airline reference, which 

covers both types of service (7) . 

• 
(S) US-Netherlands, US-Germany, Article 6(d). 

(6) Note that the limitations on disapproval powers refer only 
to priees of the other party's airlines - a combined result 
of the derogation method of e,xpressing the control and of 
each country's retention of sovereignty over its designated 
airlines. This occurred in each·of the country-of-origin 
agreemen ts. 

(7) See above. 
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A par t f r om est ab 1 i shi n g the fi r 5 t Il 1 i ber a 1 Il P r ici n g tex tin 

aviation history, this key sentence of the US-Netherlands 

agreement was also a milestone in tacitly ending a long-standing 

~sagreement between the two parties over the carriage of sixth 

freedom traffic (ther "internationalisation" process). Prompted 

by US airlines, the CAB and other US podies had, as noted earlier, 

disputed the Dutch contention that traffic transitting Amsterdam 

en route between other European countries and the US was thir, 

and fourth freedom to the Dutch. The US maintained that it was 

a form of fifth freedom (i.e., "Sixth") and that therefore, under 

a quasi-proprietary doctrine (8), KLM had far greater access to 

American gateways than was justified. 

The US had tended to be pragmatlc; if not direc~ly selective, in 

its use of this doctrine, but this became logically incompatible 

with the new pro-competition consumer-oriented poliey. Accept­

ance that the "document authoriZlng transportation by air" was 

sufficie~t indication of the traffic's point of origin thus 

disposed at least of US arguments over sixth freedom; i t was 

patently impossible ta rnaintain a country-of-origin pricing 

regime where there could be dispute over what constituted national 

origin traffic. 

This is not to say that other countries similarly accepted that 

sixth freedom bperations should in futur~ be treated differently 

- least of aIl the Netherlands' traffic-generating neighbours, 

which feared the diversionary impact of low fares through a 

neighbouring gateway. (This was a prime motive of the US in i ts 

new approach on sixth freedom; the threat of traffie diversion 

was essential for the extension of bilateral "liberalisation".) 

(8) See above. 
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6.3 Country of Designation Pricing 

In the negotiations leading up to conclusion of the US-Netherlands 

agreement, the us proposed this pricin~ fOTm. Any price;s proposed 

or offered by the other party~s airlines could not be disapproved 

"except by agreement between the Contracting Parties" (9). 

Thus governrnent disapproval power would fol).ow the flag of the 

airline rather than the traffic origin; a government could 

disapprove any tariff of its own designated airline for both 

third and fourth freedom traff~c. Third c9untry airline pricing 

was not considered at this eariy stage, but would presumably 

have been subject to double approval. 

The Netherlands de 1 ega t ion in 1978, however, "wi shed to retain 

sole control over at least the tariffs and priees to be quoted 

in the Netherlands air traffic market for Nether1ands-originating 

traffic" (10). 

Hence, the US proposaI was stillborn; that country has concluded 

no "country-of -designation" agreements. In practice i t would 
, 

probably not diffeT very greatly from full double disapproval; 

the US in fact also offered a double disapprova1 clause to the 

Dutch in the negotiations (11), but cannot have been very opti­

mistic for its prospe~ts of acc~ptance at that time. 

(9) Wassenbergh, US-Netherlands Agreement, op. cit., 147. 

(10) Id., 148. 

(11) US-Be1fium, Article 2. See a1so, e.g., US-Thai1and, 
Annex I, Section 2. 
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The concept is important, however, because so-called "double , 
cOlint ry - of -orig in" charter provis ions (fi rst contained in the 

Belgian agreement of November 1978) are in fact country-of­

designation charter rules. Insofar as such rules govern (price­

related) condit~ons, they can therefore be regarded as relevant 

in this ~ontext. The particular nature of charter markets gives 

validity to this type of intermediate control. The home govern. 

ment r~tains control of its own designated carriers and these 

carriers tend to have much greater influence over charter markets 

than over scheduled. 

6.4 "Double DisapprovaI" (or "MutuaI Disapproval") 

Where a double disapproval agreement is in effect, no tariff can 

be disapproved or prevented from entering into effect unless both 

parties 50 agree. It appears that, under existing bilaterals, 

mutual agreement has never been reached to cl i sapprove a ta/i ff; 

this form of control is in practice very close to "market" 

control - if in fact market controls exist in international air 
transport. 

Like country-of-origin provisions, the double disapproval clause 

is written in the form of prohibition of disapproval rather than 

a requirement to approve. Thus, while each party may require 

aIl tariffs to be filed by the other party's designated airlines .. 

(12) 

" ... Neither Qparty shall take unilateral action to prevent 
the inauguration or continuation of fares, rates or 
priees or the rules governing their availability that 
are contained in tariffs fiIed with it by the designated 
airlines of either Party for schedulecl or charter air 
transportation between the terri tories of the two Parties." 
(12) . 

U$- Israel, Article 6 (a) (D). 
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That is ta say, for aIl third and four th freedom routes, uni­
lateral disapproval of priees filed by either party's airlines 
is not permissible. 

Also, certaip criteria must be applied before even a mutuai 

de~ision ta disapprove may be taken. As will be seen below these 
crîteria are highly subjective. Consequently, application of 
the control depends very much on the philosophies of the parties 
to the agreement. The more "liberal" element prevails in this 
system. 

The example taken from the US-Israel agreement is the basic 
double disapproval text; further inroads to tariff liberalisation· 
were made un der later double disapproval agreements. As 'will be 
seen in the "Matching" and "Priee Leadel'ship" sections below, the 
(sovereign) right of disapproval 1s in sorne cases waived also 
for services by th~rd country airlines as well as for services 
of the two parties' airlines beyond the other party's territory. 

Consultations between the parties may b~ requested at any time 
when one is dissatisfied wi th a priée or proposai, but unti 1 

there i5 agreement to disapprove, the price may remain or enter 
into effect (h). Any filed price may enter into effect with 
the minimum of formality (14). This contrasts with the more 

rigid requirements of the double approval system where one party 
ay veto a proposaI. If consultations are then held between the 
parties, the priee may not go lnto effect until agreement is 
reached. 

_1 

L 

(13) US-Thailand, Article 1'"2 (3) . 

(14 ) See below. 
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Both ~he country-of-origin and doubre disapproval ~ystems can 
create legal difficulties under national legislation insofar as b! 

: 

raiver of soverèign powers is 
(albeit by mutual consent) of 
created problems èven for the 

) bd i necessary. The total wit rawal 1 

~;i~~~;~al power to suspend a pr'ce 1 

1 
1 1 

6.5 "Band" Pricing 

~ 1· 
Numerous permutations exist for combining different prlclng types l 

·i 
in one scheme. These will be explored in more detail below. The ~ 
first formaI adoption o.f a "band" concept was in the US-China "' 1 

f agreement in 1980, representing a compromise between conservative 
and liberal philosophies. S~bsequent agreements include US-

.,.,--

Philippines and US-Barbados. A form 
referendum yS-ECAC agreement (16). 

also appears in the ad . 

The common elem~nt of band pricing is the esta,blishment of one 
or more reference points, around which various types of pricing 
control are agreed. 

The reference point can be established by any of the main pricing 
methods already detailed - by mutual ~greement between the 
parties; br the country-of-origin or, ,theoretically, by the 
airlines subject only to double disapproval. 

(15) During hearings on the IATCA in the Senate Aviation 5ub­
committee, the issue was raised whether, pursuant to an 
Executive agreement of this kind, the CAB would be in 
violation of i ts mandated pO,wer's under 55.404 and 1002 (j) 
of the Federal Aviation Act; Hearings on S.3363 Before 
the Subcommittee on Aviation of the Senate Committee on 
Commerce, Science and Transportation, 95th Cong., 2nd 
Session, 124-147 (1978). 

(16) S~e below. The US-ECAC agre~ment was ho~ever limited ta 
scheduled pricing. It did not extè)ld ta other bilateral1y . 
regulated t~ems such as capacity, designation, etc., which 
rernain subjEkt to the it;tdividual bilateral agreement 
conc.rned. 

- , . -..... _~~ ............ " .......... -_ ........... _~_ .. ~_ ............. \~.-"~.......,.. .. _.--.-..- -~~. '-- _ .... _-
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" . Th'e fleJ!:ibili ty lirni ts arouhd the .. reference poin a usual.ly'·. 
~ ... ," .... .' .,t .. "'ft\ 

contained jn the agreement it~elf. ~he bre~dth of the and 

~~d the control1ing regirne. wlthi~ the)band are matters or 

negotiation between the parties. As such there is a broad 

scope for cornp~omise. 

'" . 
Th~s, there may he, for example, a, 20\ band below the r'efeTenc~ 
poipt within~which double-disapproval principles app~y~ with a 

Q 

.,{urther 20% below governed, by country-of-origin pri~ing. Any' 

price$ b~lo~ that leve~ wduld be subjett to double approval. 

Upw,ard pricing limi ts can also be agre.ed, but" this is n?t usually 
\ 
') 2o~troversiat: _ .', 

Thus: 

Price Level 

150 

REFERENCE POINT' ~ 100 --(Set e'. g., between 
governments - "~ 80 double approval 
OT by the êountry 
of origin) 60 

> , • 

Appr.oval/ 
Disapproval Method 

Double Disapproval .... -Double Disapproval 

} Country- of -Or'igin 

l Double Approval 

The US necessarily regards such variations on the-liberal model 

as dirninishing the market orientation o~ t~e a.greement. The 

derogation can be varied greatly by adjus.trnent of the bands ,.' 
'. '" 

and, should the parties agree, variations could even otcur i~ 
tt.f{ 

the bands applied to each. t.i 

" 

"0 

\ 

1 

" l' 

. . 
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, ~:: 
The corollary i5 that governments which are reluctant ta ente~ . "- .../ 

" .. ~! .... ':taJc~-iJt-or-leave-itt' fully liberal"scheme mal' be attracted 

ta yhis method in the future. 1t offers a real middle ground 

between. opposing phi'losophies and may weIl outlive the fully 

}iberal type for this reason. 
" 

- . 
6.6 ."Matching" (Meeti~g) 

, . 
As was se"en in Chapter 3', the abil i ty to "match" a competing , 

airli~,' s priees was quickly seen as essential -to the libera1 

market form. The J;:,igh t to match thus overrides a11 other 

restri-ctions on p11'icing (17). ' 

A further PtlrCthe provision 15 to pr~clude discrimination 
, ... .,f 

-

i 
1 
i 

! 

between national ~nd foreign airljne5' pricing~~dr locally 

originating tra'ffic under a.. country-l)f~or!g'i.:;'·â~reement~, Without '..l 
it, one governmeni 'could, theoretic,ally, require ,the oth~ PartY's:1 

airlines' to charge higher p).ices (e .. g., by applying one or mAre :1 
of the' disapproval cri teria~, thereby gi ving Jhe nat'ional ' 

~carrie~(s) a competitive,advantage. 

Like many othe~ simple concepts, complications arise in the 

appli,cation; 'the different agreements ~lso ·extend ma tching 

privileges to different ,carriers and routes, as will' be seen 

below. 

6.6~1 General Prin~iple~: The Meaning of Matc~ing 

The early texts were straightforward. Article 6(c) 
6 

Netherlands 'agreement, after limi ting governmental 
, 

to the country of origin, provided: 

(l}) I.e.-, it overrides, for example, the' possibility of 
gove.rnmental inter.ve tion on the grounds of predation, 
even though a mbre owerful carrier may be pricing below 
cost to match t e prices of a minor participant . 

. \ 
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"However, each Contracting Party .snall pch"mit' any 
aesignated ,irline of the other.,.éontracting Party 
to institut, or continue a.farif'~ or a whole~ 
sale-oT.~il priee which matches, ~ r.ovides 

. for a su.bstantially similar fare, r te 0 rice 
and for substantially similar ~e s and co ditions 
as, any fare o,r rate or a wholes le or "fretail . 
-pri~e which is appioved r permitte for its own 
airî1ne-'or~ airline.s." • .,.. 

- .." , 
This, contains. the basfc matching p p-vi\ions. Any ".designat.ed" 
airline of the other party May match •. Màt6hing r is peTmitted by 

• l[, , 

aJl de~ignated airli~es, of, the foreign goverme'nt Ci. e., charter 
a~d scheduled);, they may match the priees ~f any airline of the 
home party. There is thus to be no prevention. of scheduled 

1 
! 
( 0 

~ 

) 1 
S~ittly speaking there are aetually two actions permitted fn . 1 

priees matching a çharter priee. 

this text: (i) J1.latc;hing and (ii) providing "for a substantially 
similar far~,"etc.fI.,' The implication i\that a matching priee r 
is one which is identicaL in every respect to~,the, matehe~ priee;' ,1 \ 

• 1 

the second type is only simiIar, but equivalent for market' , 

p\oses. 

Presumably to avoid this distinction, the later"agreements talk 
of "meeting", apparently a generi(t term whieh describes both 
actions. 

~ 
thus co~tained 'the 

J 

-
The US model double disapproval claus~ 

o '. 
fOllowin). d~finition of the term "meet ": 

" the t'ight t'o esfablish .on.a timely basis,' 
using su~h expedited procedures as may be necess~ry. 

(a) an identical or similar priee on a direct, 
interline o~ intraline basis, notwithstanding 
~iffere~es in conditions relating to routing, 
roundtri'P requirements, connections, type of, 
~ervice o~ aireraft type, or 

(b) su..th priee through a -combination of priees. '1. (18) • 
. '. 

.. 

"(18) US Model Double DiS'~roval ClaOse, paragraph 4. This text 
was submitted to th econd ICAO Air ~ansport ~Qnference ln 
March 1980; ICAO AT-CONF/2-WP/l1. r· . .(, 

\ . 
'l 

l 
l, 

~ 



........ -..... - -~----_':-..... ----~ ..... ---... -------, 

.J 

1 

88 ( 

\. "0. 
, ' 

6.6.1.1 TWA Corn' laint ... 

• -1 a' " 

o exarttple và( the poss.ibl1 i 't>y o(!'disI>ut.~S under this Piovis ion ' 

eone v int~l~I)ïng "~ônn~ctlons". It arose in ,the US~GEt;many 
market; tWA complained' to the CAB tha"t the; German Go~ernmen l , 
had wro~gf~Ïty prevented TWA from marketin~ cert~in very low ..' , . , 

Luftbahsa' throug)1 "fares to,:,internal GÇ.rman points beyond the 

Franlcfur,t' -gatew:Y' setviced bY. TWA' (19). Onward setvice was 

PQssible only on Lufthanpa. TWA argued that it 'had offered to , 
pay Lufthansa the "standard interline prorate'\ for its share of 

~, "" v ~ - , 

the interli!le 11r,ansll0l'tation involveq;, German rej ection of the' , 

TWA propos al was therefore c.ontrary to the bilate'raÏ matehing 

provision. 

Lufthansa, ~ich~ was' joined in the action, responded with ~n . 

argument~oi~g far beyond the immediate issue. It argued fi~stly 

that the ,ord "'ÇOnne~,tions" in Articl.e 6 Ce) exçluded interlining. r 
I~ ,support of~thiS LUfth,ansa maintained thflt no airline should 1 
be Qbli'ged to in er1in,e th another carrier against i t:; wishes 1 " ' , 

and ag~inst i' comme~ ial lnterests. The very low fares at 

is~ue would, ''j't, a~ue ,b unprofitable if interliningwere 
obI i g a tory ( '2 0) . • 

\ 

\, \ r 
.(19) Complaint of TWA, 17 Decernber 1'98,0, Doek~t ,39072. See 

particularlyo Order: 81:. 2':' 6.8. The re-l-evant US-Germ~.!J..Y text. 
required piTtie~ to: "permit any airline to insti tute or 
continue a fare or raté or a wh61esale or retail price 
w~ch matches, or, provides for ~ubstantially similar terms 
and conditions as, any fare or rate or any wholesale or 
retail price which is approved or permi tted for other' 
airlines. Further, to afford effective and'non-diserlrn~n-
a tory access to miirkets by ai..rlines, .each par,ty âgrees to 
regard conditions relating to ,routings, cohne ions, and 
aireraft type as substantia~ly similar for t e urp'o~es 
of this subparagraph."; Article 6 (e') • 

(20) The argument continuèd thaï Luftha~sa's 
had beeR "obtained agains.t cr baçkground of . most, unI' rsal 

. application of the practice of interlinin normal inter- ~ 
national fares and r'ftes ... ~ ~ile Lufthansa has every 
intention of continuing\its pa ~ractice of interlining 
normal f~res, it does nàt.beli ve ~hat either it or its 
government' is committed °to adopt tHe pt;'Bctiçe in respect 
of revolutionar~, marginally profitably, d~eply diseounted 
fares."; Lufthansa Reply, Docket -39072. . 
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1 

l ' 
parties .\ 

"In its findîng, the 'CAB took ,the vJ.ew. t114t third and four th 

fre~m carriers ~tor·ical1y SUPPO'Tted matching on 1Soth 

iD:traline and i~terlinJbasès ~s long as the "appl'opriate 

prorate requirements"-" w~Te 'met; . "pr:esumably therefore ~he 
would have" specifj.ed intraline connections had th~y me~mt to - 1 

" . 
depaTt irom Othis .1ong';:'standing industry p1'3ctice" (21). . ' ,,, .. 

~ ~' ~ 

The p~,tcome' w'a$ 'inconcl~sivè~ in terms of' interpr~tation. of the 
~ - " 4' 

"inatching clause - al though the CAB had the long- term :advantage ' 

of having piaced on record à findin~ in favour of TWA~ The' case 
/1 ' J , 

illustT'ate,s not
p 

on!)': ,the potential var(~.e~y of disagreement but 

'al~~ the way' ~n whic~ funda~ental phi1~soph~cal/commercial 
dit~rences c'an sur~a\~ n, the abs~nce oo'f tisdi tional over:ight 
ppjers " . l ' 

~,. . , 

• 1 

~ 

. .J? 

6.6.2 eate ories of Route'te Whi 

) 

Third and Fourth Freedom Routes 

"(a) il Matching only by qesignated airlines of the 'contractillg . 

,pa~ties: , 

'! ( 

( , 
, , ,..:. ,. '" ~ 

~., -~ 

r~is ~!tua'tion i~ providéd for u-bder. t~e US-NetherJ~nds 
agreenié,nt quoted above. Dutch- ,and US-dèsignated' are ' 

'gfv~tm the right; td match anY price offéred by the other, . 
, ,t , . 

party 1 5 ," , • While this is not r,es tricted to' country-

of-or,igin agI' ements, double disapprovaI agreements tend to 

prov1de for t~~ more extensive optians described below. 
rD" > "'-.., 

" 

(21), Order 81:"2-68, 7, 8. Itlntra1ine"'involves change of flights, 
each on the same àirlinej "interline'" 'implies the use of 
more than one airline. ') The matter wàs, subsequent1y terrnin­
'ated by the Board "withou't prejudice", but not until j:he 
t'Wo airline's had' been. permi t,ted by their., governments to 

~'mee"\: to negotiate a settlement; , Order 81-6-103. , ," 

'~"" 

\ 
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" Example: 

1 ~,:\ 

A Airlines $100 ,..,; o -"- ~-~-'-~-- -~h-7 -.-: 0 
B Airlines may ~atch 

- ~------'---- - . 

j 

.!. ' . • r 

. , 

1 • 
," 

(Where A & B are the contract.ing'parties) 

,; 

~1'i" f 

(1)) ,~~téhing·. by any· airline, including third country àirlin~s: 11---': 

1 • 

(22) 

\ 

. ' 
. This 1Jlay be provided for as follows: 

\ 
," ••. each contracting party ,sha11 pe-rmi t any 

airline"to lnstityte or continue a fare or 
rat,e or a wholesale or retai! priee which· 

. matches; or pr6vides for a substantially 
similar terms and conditions aS t any fare' 
or rate or any wholesal~ or Tetai! priee 
wpieh is approve~ or 'permitted for, other 
ai rI ines . " (-22) . ' , , 

1 

For t-bixd par'ty ai rIi,nes" t)'lis r-i,1t.t 
fifth or slxth freedo~ operations: 

arises 'in eit~er its 

) 
,,~ / 

Exa~ple: Ci) ~ifth Free~om 

B Airline's $100, ) " 

'. < ' . 
j 0 <:: ~ - -,,- - -' -; -i ----~ --

C Ai:rlines may match" C' . 
. , -1 ' 

-1.,../ • 
" -14 

~s 

" 0 ' US-Germany, Article 6(e)N A similar result arises,' 4e 
facto, wher~ reciprocity r~quirements are~attached ta . 
third eount~y priee leaderShip [sec b~rowJ. 

.. 

.. 

. , 
fi ... ~~ • 

, ) 

1 , 
" 

./ 
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Example: '(i1) Sixth Preedom 

. B Airlines $109 
, 

. ' 
o fAl< , .. ~ fB1 ~ 

o LJ~..,. ~ ',.. ~ ~ 
~ ...... ~ ..... ~ ..... ~,.. C'Airlipes 

... C ... May match 
• thé A-B priee 

, . 
(-

q • 

6'.6.~.2 Fifth Freedom, Rri'utes 

nach o'f the liberal agt:eements provides extensive fîfth freedom 
, . 

, rig'hts for the US (subj,ect to third 'party approval) and; to a 

much,lesser extent, to its yarious bilateral~partners. To take ; 

:fulL advantage of these 'r1~hts and to extOend the somew"hat l'imîted' 

'scope of bilate,ral pricing, specüil fifth freedom matching l"i~h,ts 'l" 

~er~ êxtended mutually" T~U5, the US-Gei'many" Pricing Article,' ,1 

t:oncluded: . " 

(23) 

(24) 

"This paragr~h shQll apply lis w~l1 to fares, rates, 
prices J and' conditions filed by designated airlines 
of on'e contra.cting pa~t or i t·s operations .l>etween 
the t.erritory of the her èontTa<:ting party and' any 
point 'in a third couh y." '(24)~" . , 

j, 

.~ 0' 
The a~reements do not of tourse', gra~t tne, op~rating 
to third country airlines. The matchin~provisions 
m~rely prem~~sive where rights'already existe 

, 1 

US-Germany, ArtIcle 6(e). 
", 

\ . 

/ , 

/ 
! 

1 

1 

1 

/ , 

! ' 

" . 

rights 
are 
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Bxample: (a): Intptm~diate 

hl, ' 

~ ". ' . ~~s '- B 
~ _ ' . f\.1.:t '\ 'l. _ - , 

~\ ' '\'1 _ 

" , 1 

" ... ~
: l , " "" , \\00 ~ 

• -...... 1j!. ...... .,. - -« 1r:l' ;... ~ .... ; A Ai t 1 ine 5 . ' - ,_·tJ"~-"'" 1 may match. 
, ',\\, 

'~ 
, ~':between B-C 

• 0 

" , l . 
_, 1 .(b) Beyolld Ga teway _ 

:, ~/ " " 

1 \~, ,B AirÏi'nes $100 / 
: • 0 >-IG _______ __=_ ~ ____ >0 7 _ ~ ___ -: _ ... _____ >0 
'1 

(c) 

, ;iY A Airlines may 
, match between B- D 

, . , 
, 

" 
BtttlÏnd Ga teway 

, . 

., J 

B-Airlj.nes $10.0 

.~-' )~ -- -
• 

\" , 

'0."1' ' 
1 , 

1 

1---

-~"'--" m _.!.---:"'') 
, .... _~ .. -- \ 

A Airlines $100 " ) . ' 1 

Matching in this case ii~~imited to priees offered by.designated 1 

1 airlines; A Airlin~s-doés not therefore,automatieally gain the III 

right to mat,eh possi'bly 1çwèr priees Of~~y, e,. g., D Air1ines f 
between B ,& D. The aequiescen~e o! eoun~y ·D·in this p~ieing 1 

schellle j.'s also neeessar.y" (25). -' . 1 

(25) The 1980 Mode'1 CountrI-of~Origin Clause pFovides . also for 
interline> mat·ching. ('See below, under Priee Leadership 
for equ,ival,en;:. p:rovisi,ons.) 

, . 

, 
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6.7 Priee Lead~rship 

\ . 
\, 

\ \. 
\u l \:., . \,'" 

\ \ 
The' princip1e of priee leâdership is totally\new to air\ tr~s-

PQrt; its practical impact lS muèh ~roader than matchi~.' No 

definition·exists '0'[ the term, nof dot;ts it ap~ear i~ ~he\liberal 
agreeJ.llents; 1ike most oth'er pricing elements, it arises '~Y' 

• . ' • 1, ~ 

mutual exclusion of' so,vereign disapproval l'ights. \ 
\./ \ .. \ \ 

Il \ . '\. \ 1'" 

Leadership differs from matchi~g/meeting in that pxi_ces may 

a,ctual1y be undercut or "~ed" - . (i) by third çount,ry ~iÏ'llpe~ 
\ ' 

on the parties' third and ~ourth freedom routes, and (i,i) by . . . 
the part~es' airlines on respective· 'fif;th freedom routes. 

1 

In such cases t the ~nly intervention perin~s"si ble is· s-uHj ect td' 

the four disapprova1 cri~eriaset out in the pr~cing,article 

(26) - ov~rriden Mhere applicable by the matching provisions . 

This is a massive departure from traditional priçing policies 

and few' count;ies 'ha~e k~owingly undertake~ to' permit' ,priee 

leade;ship.. As two CAB officials ... ha~e writt~n: "It is truly 
, ". 1 f 

a new step for two governnrênts, to agree ta 'permit third-c?untry 

m~tch~ng and4tpl'ice leadership privileges in r'...their" tràvel 

markets without even requiring reciprocity as ~ condition of 
'. 

q.\lalification.,11 '(27). o , 

" , 
The i'evolùtionary~ "Conc~:pt is easily ovérlooked in those cas~s 
vere i t applies. First exempli:fietf in t~e US-Belgium agreement 

of 1978, the model do~ble disapproval clause provided: 

" . ----- .. '~"" 

_ ... , ..... , 111IP1F.llll'lalÎ~I"I'"'I.~ "-~-~ 
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t~either Party shall take unil~teral'action to prevent 
the, inauguration or continuation 9f a priee charged 
or proposed ta be ch~~géd by; . 

(a) 
" 

(b). 

"'-M • 

, . 
'an airlfne of either Party o~ by an airline 
of a third country for international air 
transportation between t,he terri tories of 
th~ Parties, 'or;.o- r 

1 • an airline of one Party for int&rnational 
air ,transportation between th~ritory of 
the other Party and a third, country, 

.. ~ ( 1 

Including in bath cases tran~portation on an interline 
or intra-line~baS'is." (l8). 

~ 

The model country-of-origin., clause is similarly worded, but with. 
the neeess,aty rètention of powers ,?ver th.ird ,freedom prices (29). 

That 'text i5 however no more than a mode!, as apparently no 
eountry-of-origin agre~ments have applied its terms. 

Example: (i) Thlrd Country Priee Leadership 

.. ' 
(28) 

", 

tAg~in, eit~er fifth or,sixth freedom o~tions 
are available) 

(a) Fifth Freedom 
.~ ) 

A Atrlines $100 

o : __ ~ ___________ G.-< ___ --"@].-Jc . 
C Airlines $100-x 

19 Clau se, op.. ci t., 3 • 
~~~~~TT~~~~~~~~~~~a~11and, Arteile 12(3). 

(29) 1980~Model Countr -of-Origin Clause, op. eit., paragraph 3 • 

• , _1 
.J,.'w.l . '- . . 

'1 ' 

" 

'. 1 

1 
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.J . (b) Sixth Freedom 

~ 
A Airlines· $100 

"'- "J 

It should be stresséd that the result in eath of these casês is 
.. -''17 • 

to pIpee third country airlines on an identical footing, to', the 
~ parties' own airlines for pricing approval/disapproval pu~poses 

1 

(30). 

. 
. pxample: (ii) Fifth Freedom Price Leadership 

(30) 

(a) Intermediate 

(b) , Beyond Gateway 

A Air'lines $100-x 
)r~----.-- - --'-- -~ @J 
-----~) '" 

. B Airlines $100 . >. 

J 

Terms governing third country airline entry and capacity 
remain subjeët to theit respective bilateral contTols~ 

L howevel'. . This permi ts more control OrveT fifth 'freedom 
than sixth freedom pricé leadership for obyious reasons. 

l" 

\ 

,/ 
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• 
(c) Behind Gateway' 

i 
\ 

~ 

B Airlines $1-00 ~ 

0:, ~,~ ... ", ........ , ... 0,,"'" '" 
A Airlines 

$100-x 

INTRALIN1L 

B Airlines $100 

@e " ~ 
l~........ . ,~~: . 
.q JI.... [B' ....... ')..~ . "1il']'"':.... .... .... ~'(,., 

~/le'" A ~~ ~'\. 
S rv-

The eombined AA Airlines/ 
A Airlines priee may undereut 
B Airlines $100 

INTERLINE 

(This third type gives sixth freedom priee leadership rights 
" 

for tJ1,e two parties' airlines, on ei ther "interliné or intra-

line basis".) 

~ 

As can be seen, conceptually these new provisi~ns are not 

1 

1 

difficul t to grasp. Difficul ty arises over interpretatiO-n Qf - - __ o. --, 
the sometimes obscure wording - the more so'because ~he terms 
are totally new to air transport. ca ven the enormous difference' 
between the end product and traditional priee competition, there 
is also perhaps a subconseious intellectual relue tance to 
appreciate just how radically different these new provisions 

are (31). ~ 

6.8 Other Pricing Provisions 

The Price-related requirements contained'in the liberal agree­
ments are less dramatic, maintaining the consistent the~ of 
minimal gO,veri).ment involvement. Tpe 'provi;;ions which will be 
considered here are: 

(31) It should be noted that the potential is far ,greatep than 
the realised change. 80 long as liberal, agreements are" 
virtually limited to the US and certain of its partners, 
this will remain true. .Yurthermore, in t~e US-Finland 
agreement (see' below) there was an, explici t wi thdrawal 
from third-country leadership in one in~tance where it 
would have added greatly to competi tion~. 

1 

1 
1 
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1. Filing 

Z. Consultation 
" 3. Dispute Resolution. , \ 

r 
6.8.1 Filing Rèquirements 

Most conventional bilateral agreements state that eaeh party 

"sha11 require" the fi~ling of priees by the other party' s 

designated airline (32). 'The liberal agreements depar't from 

this in "giving P0nis.-t;;;; powers. 1" 
"'Thus, 

\ 

. "Each Party may require notification to or filing 
• wi th i ts aeronauti;cal author.i ties of priees pro M 

posed tO'be charged to or from its territory by .. 
ai rI ines of the other Party.,11 (33) • 

Fi1ing pe~iods, are then provided as maxima, with. special prOViSion" 
• i 

for short-notice filing: 

(32) 

(33) 

, .. 
"Notification' or filingtby the airli'nes (}f both: . ',' 
Parties may be required no more than 4S days before 
the proposed date of effectiveness for passenger 
s~r~ices and 60 days for c~rgo services. In 
individual cases, notification or filing may be 
permi tted on shorter notice' than normally. required. " 
(34) . 

Ir, _ 

E.g., US-Switzerland, (1949), Annex VII, TIAS 1929. The' 
Bermuda agreement, Annex 2, provided that' "any new rate 
. .• shall ,be filed". Under sueh agreements the CAB probably 
has an obligation to require filing, pursuant to S.1102 of 
the Federal Aviation Act. / 

US-Thailand J Article 12 (2)~ (The filing prov1s10n~ are 
common to most of the liperal agreements.) 

(34) Ibid. 

\ 
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• 
Fibally, specifie 'ré"'ference is made to- charter priees; 

wh~lesa'le priees may be . required to be" filed: 

only 

~ 'J' "Neither Party shall requi ; "the notification or 
filiJig by airlines of the" othe# Party (or br air­
lines of third countries) of' priees charged br 
charterers io the public for traffiè originating 
in :,the territory of that other Party." l35) 

6.~.Z Consu~tations 

The prpcedure created fo~ consultatio~s .is elemental. In the 

event of disagreeme,!lt the disputed priee gOes into effect under 

double disapproval agreements; under eountry-of-origin pricing" 

the dispute'd priee 'w~l1 normally be Tesolved by the party for 

whose territory the affected traffic'would he third freedom. 

The first ~,t~.P is for one" party 'to issue a "notice of dissatis­

faction";· consul ta tions must then be held wi thin 30 days. The 
o 

only other rnandatory provision i5 in eonnect.ion with the securing 

of "information necessary for, reasoned résolution of the issue": 
îJ 

"If either Party believes that any such "priee is 
inconsistent with the considerations set forth'in 
paragraph 1 of'this Article, it shal1 reque5t con­
sul tations and notify the ,other Party of the reasons 
for i ts dissatisfaction as soon as possible. These 
consul ta tions shal1 be held not later. than 30 days 
aft"er receipt of the request, and the Parties shall 
cooperate in- seeuring information necessary for 
reasoned resolution of the issue. If the Parties 
re'aeh ,agreement w~ th respect to a Pfice for which 
a notice of dissatisfaction has heen given. eaeh 
Pàrty shap use its best efforts, to put that agree-' 
ment into ef~ect. Without mutual agreement, that 

, priee shall.go into or continue in effect." (36). 

. (~S) Ibid. The self-explanatory phrase in hrackets does not 
...d~'~~ appear in aIl agreements. ' .. 

, 

(3\' -, Id., Article 12 (3). Paragraph 1 contains the permissible 
, grounds for disapproval. See Ch.pter 7. 
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" ' 

The eountry-of-origin agreements ·are similar (except that a , 
30' day 1 imi t is imposed for~ the notice period); they merely 

omit the iast sentenèe of this clause (37). 

6.8.3 ,Dispute Resolution 

The liberal scheme explici tIy excludes arbi tration in pricing 
, 

l 
" , 
1 

1 
1 
~ 

1 
) j 

di sputes in any way which eould lead to external j udgements on 

priee levels. 

c 

Thus, Article 14 of the US-Thailand agreell\,ent ("Settlement of 

disputes") provides: 

The pricing clause referred to brings in the consul tation process 

where one R~rty is dissatisfied with a priee on the grounds that 

i t offends one or more of the four dis~pp;roval criteria (39). 

This reinforees the final i ty of failure to agree. du:ring priee 

consul tations. There is ta be no appeal. 

It may be that adjudication]/ ven its time constrâints and 

formali ty ~ is 

If 50, arb~tration ~ould be inef 

. sufficient reason for prohj,bit 

form of arbitra tion could he1 

wi th fast-moving market prici~g. 
, .. 
tua~. This'is,' arguably, not 

An improved, expedited 

overcome this eriterion. 

~ 
(37) US-Nj::therlands, 6 (c); 

(38~S":Thailand, Article 14 (1). 

US~Germany, Article 6 (cl). 

Emphasis added. 

(39) --Thus referring, in turn, ta Article 12 (1). See next 
Chapter. 
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PriciIig di sputes have not 

under traditional (doub 

been li li tiga ted" frequently 

approval) bilateral .agreemen!lS. While 

most contain provi~'i n f r reference ta sorne external ,authori ty, 

the Bermuda mode~ 0 1y contem.plates reference to ICAO "fOT an 

advisory report" at the optiorl\ of ei.her party (40). 

Ironically, Bermuda 1 in 1977, had ambitiously constructed a ' 
, 

detailed new dispute avoidance scheme - in recognition of ~he 

fact tnat 50 mueh intergovernmental disagreement arose in this ,~ 

a;ea 0 (41) • Thi s concentrated on extensive c_onsulta tion prQ"Cedures"î 

inc lud\ing the operation of R semi -permanent "Tariff Working Group", ~ . ' 
~but, like the liberal agreements. arbi tration was excluded on \' 

pricing issues (~2). l 
! 

The new, f1exihle sY,~tem nece~sary for market pricing was thus, 

in retrospect, unlikèly to reverse this rel~cuance to arbi trate -

except for one key element: ~reviousl1; disagreemedt meant veto. 

""Now, under both double disapp~oval and country-of-origin agree­

ments, disagreement became irrelevant; the new priee remained 
r ' ~ Q 

(43). The ~ of disagreement thus escalated many-foId; wLthout· 

sorne resort.:to "justice", this offers the likelihood of S'evere 

strains oh the agreements 1 very existenc~. .. 

( 40) 

(41 ) 

(42) 

C 43) 

-~ \ 

Bermuaa l, Annex II Cg); reference was actual1y to the 
"Provisional" ICAO in 1946. 

"-
Article 12 and Annex 3 established the framework. See for 
explanation, rATA's "Bermuda 'II: Summary and Analysis", 
op. cit •• 15-22. Patrick Snave1ton, "Bermuda 2 et al", op.~ 
ci t., 291, dtcribed the "great pains" to whieh Eotn sides 
went to over orne the "great difficul tie.s of-rn-'terpreta~ion" 
of the Bermu l,rate article. 

Article 17 (1). 

Except, of course, for third freedomjorigin traffic in ' 
co~~try-of-origin agreements. 'The impact of this differenee 
is ta" reverse the burden of pro of , as the home country 1 5 
decision prevails. 
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CHAPTER 7. THE CRITERIA FOR GOVERNMENT DISAPPROVAL OF PRICE~ 
, ' = 

In this ,chapter de~ailed attention will-" b-e given to d the spec-' 
1 

ific triteria which must apply before governments may disapprove Il 
\ . 

prices under Iiberai agreemen/t~ .. It is necessary to note however 11 . 

~ that certain generai wording exists which aiso addresses 

.~ disapprova];, notably under countr'y-of-origin regimes. 

7.1 Ge,p-era 1 Limits l'~' . ' 
General limits are accepted by bO~h part" ;g"\~ir ability 

t'b disapprove' tariffs of the other' party' s i;~~;:- These are 

~n often indi~tinguishable mix of normative and re~omrnendatory 
wording; much clearly d~pends upon the mutual' "spirit" of the 

tl{.0 parties. 

The generai limitations appear first~y in the Preamble to the 

Protocol as a whole and secondly in the introductory wording of 
, 

the pricing Article itsel~. The two should apparently be read 

in conjunction . 

. ç) J 7 :1.1 

~. 
es" of the reement \ 

, ' 

The- US-Netheriands agreement offers a useful-model for consider-

~ati'On". 

J}fter referring ~ the mutual desi're for competi tion among 

~ airl ines wi th "minImum governmen~al regulation", the Preamble 

continues: 

"Intenq.ing tO~~k i t possible for 
the travelin and h~pping publiG 

~. 
~\-

, 
airlines to offer 
low-fare fFompeti ti ve 
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services ~nd increased opportunities for~charter air 
services in the North Atlantic ... '~ (1) • 

1 L 
(This.was still a transition stage for ~he US,in its charter/ -scheduled poliey. The~an agreement later in 1978 also cén-

1 

tained this wording but, yresumably at gèrmany's, ,inststence'rwas 
~J/ '--/ 1 preeeded by cautionary guidelines on the mutual role of~tef' , \ 

and sche~dul ed ser-;t ......... ) . ) ~l 

/', pr'\e)amb~ sub - -1~ The Prieing. clause does ~ a'dd greatl}" 'to -the IJ~ -' 

stituting "des ire" for the previous "intending"; of necessity , 
it limits the scope of the Article's application to thé actual 

, ' 
scheduled routes agreed, "as ,well as" to charters-:-

-', 
lb • -: ,0 < ' 

"Both Contracting Parties desir~ to facili tate t:hè 
" expansion of int-ernational air transportat~ôft< 

opportunities over ~the routes specified in the 
Schedule attached to the Agreement, ~s amen~ed by 
Article 3 of the PTotocol, as weIl as in charter 
transportation." (2). 

l" 
.,.. 

., 

(1) US-Netherlands, Prearnbl"e. The US-Thail!ind agr~eément, 
. slightly amendcd, refleets the later wording of the 1978 

poliey. 'By this time the charter reference was nQ longer 
necessarY;_1 "Desiring to make it possible fOT a"irlines 

(2) 

-~.'_"" __ "~'" "'r~OI"" ,.. ...... __ ~J~ 

.' 

to offer the traveling and shipping~public a variety of , 
s~rvice oRtjons at the lowest priees that are not predatory 
OT discriminatory and do not represent abvse ~f a dominant 
posi tion, and wishing to eneo,urage indi vidual airlines ta 
develop and implement innovative and competitive prices ... ". 

US-Netherlpyds, Article 6(a). Later agreements d~ed 
wi th this> ty~ of wording i~ t,he Pricing clause. '\ 
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.7.1.2 Achieve~ent of the Objective 

! 

v 
, " 

The parties th-en set- out the ways in whiçh they intend .to go 

1 • 

about putting these aims into pra~tice. According tçl' the US­

Netherlanàs~, .tne.: obj.f~~tive of, facilitating exp~~ded 
opportuni ties is best) met 1 by cre'ating 'an enVirif:' ènt in which 
the airllnes can offe,r a.'variet:y of s~'rvice op ions at: the 

Iowest tariff~ possibl~ (i.e., not predatory, iscriminatory 
--- <Je 

or monopolistic). This can be at least partIy ac'hieved by 
specifie ':encouràgement" to individual ai rI ines. , 

"This objective can bèst be, achieved by making it 
possible for airlines to offer the traveling and 
shipping public a variety of service options at 
the Iowest fares, rates and priees that are not 

~ predatory or discriminatory and do not tend to 
create a monopoly. In order ta give weight to 
this objéêtive, each Contracting Party shall 
encourage individual airlin~s tQ develop and 
implement eomp~titive fares, rates a~d priees." (3). 

The wording remains so broad that it i5 unlikely that an~ 
5pecific'obligation is created yet; the second sentence, however, 

,& 1 

prov'ides the transition from in~roductory wo;ding ta a norjative 
form. P a 

1 

Importa.Ji.t; at th~·s stage was the omiss ion' of any implication:- that 

the-jJarties would favour tariff coordination, ei the~ .. b.ilateral or 
multilateral (4). The go~tnments, to the contrary, undertake 
to encourage "individual" airlines to develop "competitive" 

. -:)~ 
prlces. .' 

(3) Ibid. 

(4) cf the VS-Germany agreement, which is unique among lrheral 
(greements in containing specifie reference to IATA. See 
Appendix 4. " • 
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" • ' t , 
, . The adj ective "c;ompeti ~ive" in the 5e7~~nd sentence i~_ ,r- ,~' 

sl;1fficiently, ambiguous thab'it could idther ref~r, back~ to. (and \ 

be 1imited b'y) the ,,"l,owest, "fares, 'e~c:" in the previo"!l? sent~nce~, .. ~ 
Or introd,uce a more' g~rai- conc~pt, i. e. J that aIl ',tariffs ~ t . 
should be s,ubj,ect to 'the ipdividual and çompetitive .require:nent,' 1 

Wassel}.bergh, however J understo~d that the 1'I1owest fares J rates 
1 and pri,ces should be 'comp,eiitive", i.e., t~at "coinpetitive" ~ 

in fact l imi t-ed in this way. Tttus~ he' believed tha t "the Partdès t 
igno~e the poss ibi~i ty of settirg the, lowest fares, etc." through' 1 
inter-~irline ag,l'eement (e.g.~hrOUgh 'IAT~ Traffic Confe,rences)" 1 

. (S) J becaU'!ie these are", to be s t indfvidually; on this reading j 

"there cano, be no over-all inte~, ,ion to, exclude t_ar~f~ ~oo~dina~i~"n. 
Furthermore, th-e US never for" éII11y challc;mged thlS ",por sp.eclflC-

" ally obre,ct~d to mul tilatera tarif.f- negotia tions invol ving 
" ,. 

routes and airlines covered by liberal agreements~ 

If the Wassenbergh interpr, tation is correct, the essence of 

this" provision i~ therefofe as followS: The Partie~ agrce to 

encourage airll.nbs indiviàually to set the lowest competitive 

priees - but not necessa ily the others. 

This interpretation wou 

POlicy, nor with the f 

(and other) bilateral 

incon~i~,~~n"t "wi~h the 197& 

tinue to be coordinat 

ndamental' ass-umption of the'US' liberal 

art~ers tbat sc~eduled prices'~o~ld con­

d. Subsequently IATA, in the course of 

sweeping changes to i s s~ru~ture, made prov~sion·for airlines 

tointroduce "innovat' ve" tariffs for t"heir third and four th 
':> 

freedom traffic - th s removing an, potential inconsistency 

between liberal agr the concept of multi1a~eral 

. tariff coordination 

. , 
(S) Wassenbergh, l S-Netherlands A reern-en1:, op. c:i:\.~:" 147. 

(6) This-ls expl' itly recognised in the US-ECAC negotiations 
(see below). For the ·-innovative. provisions see IATA 
"Provisions or the Conduct of the IATA Traffic Conferences", 1 

(continued .. ) 
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This is the only dire~ interface in the liberàl agreements 

6étween airline tari(f devel~pment and the gov~rnmenta1 role~ 
As such i t represent~, the only excursion in the prese.nt paper 
to marketplace pri7ing . 

, .. 
. If is necessary h6we~er to stress the, fact that prior' airline 

consul tatîon' is· ot, of i tself., g"founds for disapproval of -a ' 

price ung.er lib raI agreements ,- subject always to rel~:i.. __ 

national laws overning anti-trust and trade pr.ctice~L'~ 
is clear, both ro~ the above interpretation and from actual . 

pr~ctice unde ~he agreements. 

The final neral constraint appears in the'wording which 

introduces he specifie criteria.. Thus, each desi'gnated airlin~ 
should set i ts pr~ces "based~imarily on commercial consider­

ation~ in;, the- marketplace" (7). 

~inued. 
pa a&,raph \!'III, 15. The provision is explained in Raymond 
R Cope) s Statement of 20 August 1979 in the CAB' s Show 
Cuse Order Legislative Proceeding; Docket ~28~1, Exhibit 

ATA-300, at 16-18. 'For a general description of the 
, rnendments see ICAO FRP/4-WP/8, "Developmcnts Concerning 

ATA Traffic Conference Machinery since FRP/3". 

, 

lA:asscnbcrgh latcr ~x!l~afncd ""It would seen that. the rcviscd 
IATk Traffic Conference procedures are-fully compatible with 
the objectives of a double-dispproval regime, for pricing as , 
parti.cipa'tion in the conferences is voluntary and the revised 
provis ions leave room for innovative addi tional pricing by 
individual airlineS(""; "Tariff Policy and Refulator& Policr 
in International Air Trans~ortationl1, ITA Bu letin 0: 35, 
15 October 1979, 787 'at 79 " . . 
Taking this argument one step further, the-re is, then no 
necessary exclusion of charter' pricing within IATA. .If it 
is accepted that the scheduled price system is adequatély 
competitive when operating in this way, there is no good 
reason why charter prices should be exc1uded. At prese~t, 
however, rATA's Articles of Association do not admit charter­
on1y air1ines and charter priees' are not negotiated in 
Traffic Conferences (despite the fact that on many routes , 
IATÀ airlines maintain signifitant charter operations). 

e~ 

-
(7) US-Netherlands, Article 6(a). 
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Fr0D! 1979 o~wary", th.e word "rrimari1y~' was, droppéd, implying 
total reliance in the later agreements (8). 0 

This" then. proviaes the framew~rk Wi.~ which the specifie 
. criteria must be vi~wed. ~~n, 

7.2 Specifie Lirnits 

Governments may onl)' intervene to prevent priees in 'order to 

prevent: ~ 

(i) Cre'dation. 

(i~jf·~~scrimination, .-
Mono~ly effects, 

~---. 

(fif) 

and (iv) Subsidy (9) .-"~" 

(8) 

"~-~: 

( 
l' 

; 

1 
f 
1 

_It is a nebulous requir~t - for example an airline may 
consider retenti6n of market share ~o be one ~~ch consid­
eration~ For th6se agreements which exist as an extension 
of an earl,ier A. S.A., sorne qualificati'on i5 p'ossible. For 
example, Article Il of the or~ginal_ US-Netherlands agreeme~t 
of 1957 - to which the 1~78 text ~~ a Protocol, ptoyi~es 
that: (scheduled) tariffs "shall •.• on the routes provided 1 
for in this agreement be -reasonable~ due regard being paid 1 
to aIl relevant factors, s~ch aS,cost of, operation, reasonabl 
profit and the rates charged b~ ~ny other carrier~;'as weIl 
~s the c;haracteristics of eaeh service". Thus tt;lriffs must 

(9) 

-not only be "pr"imarily commercially basec;I",' they must also 
be "reasonable": . 

'. 
Subj ect to reservations expr.essed be'low 'conc'erning country­
of-originagreements. At first sight~it may se~m andIDalous 
that in the genera~ part of the Prieing' Article reference 
is made}, only to three of these- elements in ':achievement of 
the objective" of cçmpeti tion, i. e., predation, discrimin­
ation and monopolism. ' This could be explained by the fact 
that the.earlier reference is addressed to airlines' market 
behaviour. Subs~dy is e~ternal tG the market and each Party 
necessajily must retain the ability to '!protect" airlines -
presumably.its,own - from subsidised (non-market) pricing 
by otper governments. 

CI 
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Under double disappro agreements, mutual agreement of the ' ., 
two parties must b~ re ~hed pefore any proP9sed 'or existing 

\, ' 

the other'part~-that breach of the agreement has occurred , 
priee ean be rejeeteZd, Heriee the eompl~ining party must eonvince 

Qefdre' there ca.n b~ isapproval., I~ co~ritry-of-o~ig:in agreements, 1 
the bu rd en of proof is de facto reversed, at' least for n.ational 
origin traffic; ~here the country-of-origin is satisfied' that 
a third free4àm priee offends the criteria, unless the <other 
party can persuade ~t othe.rw~se thè pri~e wil.1 be rejected. 

Fourth freedom traffic is in effect SUbject .. ,t .. o.the Sjme principles 
as doubl'e disapproval. '. . / 

The provisions 'are expres~ed in the following ltemS: 
\ 

co~ntry-of-origin~ 
" ... governmental' intervention should be :)..imi t'ed to 
prevention of predatory or discriminatory practices, 
protection of c'onsumers' from the abuse bf monopoly 
power, and protection of airlines \ fro,.rn priees tha t 
are artificially low' because of direct or indirect 
governmental subsidy or support." (10) . 

1-
Double disapproval: 
,"Intervention by the Parties shall be limited to: 

(a), prevention of predatory or dis~riminatory 
.prices or practices; 

(b) protection of ~onsumers fr6m prices'that are 
unduly high or restrict~~e because of the abuse 
of a d.omin~l.I~t position; -a~d 

(c) protection of airiine~ from priees that_2re. 
artificially low' because of direct or indirect 
governmental . subsidy ~.r support." (11) • 

(10) US-Netherlands, Article 6(a); US-Germany, Article 6(a); 

(11) 
\ . 

US-Thailand, Article lZ(l). In sub-paragraph Ch) the 
words "dominan,!:'pos;ttion" replaced,"mpnopoly power" which 
appeared in sorne earlier double disapproval'agreements. 
See below. ' ' 
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\ ,T~d. ,is visi ly littledifference between the first 

'agreemént and the 1ater ones (e.g., Thailand) (12). 

1 
(Netherlands)/ 
Perhaps 

worthy of note' are the controlling verbs ("shoul"d be limi ted" 
in the country f origin, agreements and

l 
"sha':LI be limited" for 

1 

.! 
\ 

1 double disappro a"l) and the substitution of the broader "dominant 1 

position" for "m nopoly power". , '." J 'l' 

The first of the~~\~hanges~proba~ly reflects the difference 
betwee~ the two tyr.es of'control in that the country-of-origin 
has the final saY/i~ case of a dispute over its third freedom 1 
traffic; a mand~ing verb would tnus-be incongruous. The use j 

of "s.hould" i5 ptobably the roôt of 'uncertainty of whether the î 

words are "hortatory" or binding for the country-of-origin. The 
Dutch certainly regarded the wording as being only a recommend~ 
atory limit to theïr disapproval power. 

., On 21 April 1978, a mere three yeeOks after the Protocol was . . . 
contluded, the first dispute occurred over the question ~f 
whether the paragraphs were recommendatory or obligatory. Au 
l'Exp1anatory" Memorandum ~s then agreed upon, explici tly 

( -
"stipulating tpat Article '6(a)' governs each Party's review of 
fares, rates .an~ prices of the designated airlines of the other 
Party regard1ess' of the coun-rry in which the traffic originates". 
Furthermore, the understanding provided that l'Article 6(b) wouid 
apply to aIl filings" (13)., It is not apparent whether similar 
agreement was reached. in the case of other country-of-origin 
àgreements. 

(12) The most recent, US-Barbados agreement is again almost 
identical. In suS-paragraph (a), .however, the word 
"unreasonably" is added before "discrimina tory", apparent1y 
refiecting more accurately the domestic US guidelines. 
(S.e,e below.) Given the context,. the substitution of 
Itpnces or practices" ror "practices" is probably 
u~necessary, as practices would appear to embrace prices 
as à generic term. The present text will foeus on pricing 
predation. .,.' 

(13) " Wassenbergh, US":Netherlands agreement, op. cit., 150. 
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8 " 

For double disapproval therc can however be no conrusion; 
neither p~ty can unilaterally disapprove a priee, 50 tbat 'the 
party whi,C,h receives a complaint' retains a veto. 

• \ 1 

The use of "dominant position'.' rather than "monopoly" has not 
been explained, but ~ppears to be better design~d to describe 
rnonopolistic situations where there, are at least two carriers 
in the mar~et - given that the "marketlt~an be defined very 
broadly~ to include, for example, parallel routes and intermediate 
and beyond sectors. 

7.2.1 "The Prevention of Predatoiy Priees or Practices" 
. 
1 '1 

It is The concept of pre,datory pricing is a yo~ng on~t-law. 
closely linked with' antitrust philosophy and 1egislation. 
NecessariIy the US has been instrumental'in its evolution in 
general econornic the ory and its insertion in liberal bilatera! 
agreements (14). / 

1 
1 

A crnsideration of US' legislative back;ground and judicial .1 

pro~uncements i5 thus essentia!. Given the absence of inter- 1 
national experience with the concept, the subject is treated here 
in somewhat more detail than wo~ld otherwise be necessary. 

(14) In the course of a ~i§pute over allegedi predator,y fares 
between ~he US 'anq G,~;many, the us CAB no d".... the 
statement by the German authorities during he recent 
negot'i,ations that predation concepts -plây Il: tie role in 
German jurisprudence\ and, that the pertinent 'iaterai 
language w'as· suggest~d by 'the American side". CAB Order 
82-1-85 at p. 5, footnote 17. See below. H 

\ 
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\ 
As the US is Jthe commo~ement in the various bilaterals which 

to include this wording, its ~i:ohal pronouncements are .1ikely 

be of central importance ... Al though not binding, they are 

influentiâl; furthermore: in double disapprovJl\ i.!greements , the: 
l " ... 

US view tends to be dispositi ve, insofar' as a "veto" exists. .. 
. 

7.2.1.1 The Legislative Basis 
. . 

As amended by the (.domestic) Airline Derei~lati<>n Act of ·1978, 
't 'Cf,-" ( ,:. 

Section" 101 (35) 'of the Federal Aviation Ac,t ~f. 195.8 defi~es , 

" Il 

1 

.. 

1 

"predatorytl as: "any practice which would consti tute violati~n~i 
of the antitrust laws as set -forth in the f,:trst section of the IJ 
..' il' 

. Clay ton Act (15 U.S.C. "12)". ~ t . 
(The International Air Transportation Competition Act 'Of 1979 

makes no change ,to this (15)). , 

The only relevan1 legislative 'history of Section 101 (35) shows 

'a Congressional intent tnat "the (Civil Aeronau.tics) Board not 

, utilize its Power to: use the rubric of predatory to find lower 

fares unlawful 'unles~ such fares are truly uniawfuI" (16)./ 

According to the CAB',. Congress "implemented this ,intention "by 

defifling predation in such' a way as to require an affirmative 

showing th'at ,the complaine~ of pricing behaviour had risen to 
, 

the level of an actual violation of the antitrust laws" (17). 

(15) 

(16) 

'(17) 

The lATCAts only reference ta' predation in a specifically 
international cont~xt appears in Section 2, which sets out 
the "Declaration of Poliey" for the CAB. See Federal 
Aviation Act, S.102 (7). " 

Report of the Sena te Aviation Subcommi t'tee of ,the Commi ttee 
on Commerce, Science and Transportation to accompany S. 2493, 
95th Congress Znd Session, February 6, 1978, àt pp!I07,.8. 

1 

1L -f 
1 

1 
1 1 

Il 
1) CAB Order 80-12-59 at p. 3.' 
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Purthermore~.' the Board maintains, the Act places the burden of' 
" 

showing pricing behaviour to be unlawful upon the comp-lainant, , 
"as in a11 other 10w fare cases" (18). This applie~ for domestiç, 

, cases, at least. This burd~n is not however repeated in ~he 
bilateral texts. . ------..·"'7 

, /' 
... 

One other indication i5 that 'the Board' s early \ thinking on the 

.'~ubject May have been influenced by an internaI discussion ~paper 
1 

1 circulated in February 1,978 (19). Entitled "Regulation of , ~~;;.J-.j. 
Predatory Behaviour", the paper suggested that "the destruction . ~-.. 

of" competitors by i tself does not imply predati011:" (2Q). This 

wouid occur only where, after competing carriers have been driven 

fr.om the market, the \survivor rais es fares _abo~e previous comp~t-
i tive lev~ls. The paper suggested t]1at the purpose of interven-. . 
tion by the Board should be to prevent "harm to~ consumers,' not 

• 1 

~ompetl tor~ ... consumers are worse off only if far es are permi tted : 

to rise ab~ve c~mpet.itive levels" (~O). Under this scenario even l, 
a mffo~o~OlYtl'~pelratfion COulddbte "comhPétit~ve" wthereAit ~flflebred Il 

. su lClen 1 OW ares to e er ot er entran s. S W1 e seen : 

these them~~ are repeateq, with variati6ns~ in later thinking. 

(18) 

~' (19) 

, \ 
Ibid. Also, in Order 82-1-85, 19 January 1982, Dufthansa 
v Pan Aiti, the Board noted that Lufthansa "has failed .to 
present ~n adequate basis,for its claim that (the disputed) 
fares are predatory oecause they are below cost", a~,? 

\' 

CAB Press Release 78-11, 1 February 1978. 

(20) Ibid. 

'. .. 
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7.2.1.2 The Ca~es (21) 

7.2.1. 2.1 'Domestic 

The main domestic US con~ideration of pr~d~tory prlclng in air 
tran~poPt has been in two cases involving comp1aints by Air 
Florida against Eastern Air Lines' far.es (22). 

. Only onc~ has the Board made a finding of predation (23). It 

was prior to passage of the 1978 Deregulation Act, but the 
Board has not distinguished it,dn these grounds (2~). 

The first of the Air F10rida cases, decided in 'MaraJ] 1980, 
explored the concept of predation in sorne detail. The decision 
included formulation of a set.of criteria necessary to establish 
at least a prima facie cas~ o~ predation under US law. Applying 
these to the facts, the CAB dismissed Air F1orida's comp1aint. 
The Air Florida criteria have been applied to a later r inter­
national, comp1aint (25) 50 that the case warrants carefui 
examination. 

.. 
(21 ) 

, . 
1 , 
1 
" , 
~ 

Non-aviation examples of Ùtigation over '_'predation" are 
of limited value in interpretation of the word's use in 
bilâ t~ra1 agreement·s. The present text will therefore 
focus on CAB interpretations insofa as they provide 
guidance to the positions taken b U aviation policymakers .. 

(22) 

(23) 

(24 )' 

(25) 

Orders 80-3-194, 28 March 1 -1-101, 21 January 1981 
Order 77-7-17;" 7,July 1977. See be1ow. 
In Order 80-3~194 the ear1ier case wa.·distinguished on 
the facto; p. 7. footnote 6. See a1so below. ~ 

This91 was Lufthansa German Airlines v Pan American· Wor'ld l' 
Airwaas (Order 8Z ... J-81 of 18. January 1981). tike the Air 
Flori a Case, this was an en forcement complaint brought 
under S. 411 o'f the Federal Aviation Act and issued under 
de1egated aut;'hori ty by the Director of the' Bureau of , 

(continued .. ) 

" \ 
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, , 

Air F10rida comp1ained tQa~, Eastern had, inter a1ia, offered 

,CGlmpet ing fares which were "uneconomically low, and thus, by 

iJnplication, pl"edatory" (26). The services in di spute were 
, ; 

"tag-end" segments, i. e., they "wo~ld have been uneconomic for 

Eastern to operate for their own sake, but were run in order 

properly to position Eastern aireraft and personnel for purposes 

of maintenance and systernatie schedu1ing" (27). As a resul t 
0/ 

marginal costs were estirnated on the basis that the fli.ghts 

would otherwise have positioned empty (28). 

These aceounted, for $2.76 per passenger (29) - on various routes 

r~nging up to 269 mi1e5 (Miami-Gainesville, where the actual 

fare offered was $22~22). 

(25) Continued. 

(26) 

(27) 

Comp1iance and Consumer Protection. Hence it is primarily 
a "domes-t ic-" decis ion. Lufthansa s imul taneous1y filed a 
tariff cornplaint under S.1002(j) of the Aet on the same 
facts. In i t5 finding on this complaint, the full Board 
(in Order 82-1-85 of 19 January 1982) did not refer to 
the domestic precedents, but made only minor changes in 
the test effectively applied. A S.1002(j) complaint 
involves interpretatibn of the bilateral terms; 5.1102 
of t4e Act requires that the Board' s exercise of i t5 
powers oe-consistent with tis obligations under bilatera1 
agreements. 

CAB Order 80-3-194, p. 1. 

Id., 2. 

1 

1 

l 
1 

\ 
,\ 
., .. 
l 

1 
~ , 

li 
l, i: 
,J 

(28) 
~Il 

Marginal costs are the additional costs directIy associated :1 
wi th carrying 'one addi tiona1 passenger. Sta ted another 1 

way, they represent the difference in cost to the airl ine Il 

\\ (29) 

of operating wi th a seat ernpty 01;' filled. .1 

Eastern's figure, but effectively accepted in the decision .... 1 
Costs were those for actual passenger service (food, 1 

beverages, baggage, handl ing, ticketing and rE:servations). 
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.f 

The ord~ set out its dcfinitian ~f predation as oeeurri~ 
"when a firm charges a p,rice for a product that 1S belowfcost, 
with-the expeetation that by doing 50 it can drive its rivaIs 

out of th~ ma~etPlaee 'and subsequently raise i.~s priee ta a 
monopoly level, reeouping its previous lass~s and earning 
addi tiouai monopoly profits" /(30) . d' 

l' \ 

/ 
Further elaboration is subsrquently added 

~~ 
- 'that'monopoly profits must reasonably be expeeted ta 

"-
endure for a "sust!ained per~Qd" (3l}. 

that the per!i5tenee in losses over'a long period would 
tend to di5tinguish predation from "legitimate priee 
experimentation'" (31); and 

- that "barriers 'ta entry and exi t in a markê~rnust be 
s ignifieant "ta cons titu te rational preda tory behaviour 
(32) . 

(30) Order 80-3-194, 2. The same definition i5 used in Order 
82:- 1- 85, op. e i ~ ., 4. 

(31) 

(32 ) 

Id., 3. 

Ibid. cf. however the possibility of other strategie 
cOlls:l.derations. "A dominant firm might profit by elimin­
ating one relatively small firrn from a market or product 
line if that harsh example teaches its other cornpetitors 
a lesson. In strategie terms~ the dominant firrn will seek 
to estab1ish a credible threat to pursue the sarne policy 
either within this ma.rket or in other'markets when entry 
or other ,undesired behaviour occurs." J. Brodley and 
A. Hay, "Preda tor Pricin: Corn etin Economic Theories 
and the 'Eva ut10n 0 egal tan ar $ , 6 ornel 
~R. No. 4, 738 at 742. This article offers an excellent 
and comprehensive aceount of the development of, the law in 
the face of tadical ecbnomtf reappraisal of the concept of 
predation. 
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\ 11 ~ .~ ~;" "'. 

f ' ... , Br ore e~aml~lng 

_..J 

----th~Air FloriAa test, two~furtber observations 

shou1d· be -made. ' 

Firs_~, the ques.tion,of i)1te~t fliekers a"mong each of these 
condi tions • Intent"-pe1\ se as a de~ep1,linant of predation has, 

1 • , 

not been7iSfactor~Y ~ealt with.b.y the Board,. as will be se.en( 
baJow. . ,( 

, ~ 

Second1y, al thougb not exltes.sly s'tated, ,i t appears from the 
decision that dominance 'in th~~icular market is an important 
factor, e.g., in terms of aetua1 eapacity offered (33~ • . , 3 

\ 

(33) 

(34) 

me Air Florida'Test .. 

1. Did the airline set its fares elow marginal 
cost in any'city-pair at y t~me? 

2. 1 f the answer to questio 1 ïs yes, rdid the 
airline persist in 10si g money after the 
fa~e5 had been shawn to e unprofitab1e? 

3. Could the airline r~asonably have hoped to 
attain a 'position of monopoly power in the 
markêts concerned"l -- ... 

4. Did·th~ airline aceompany it5 fare reductions 
in the .markets concerned with increased f1igbt 
schedu1es in order to gain market share? 

\ -
Each of these questions must be answered affirmative1y 
to indicate predation; however, predation could still 
exist ilespite a negative answer to question 1, "where 

.predatory i~tent Wa.~Ob~iO'llS". (34). 

Order 80-3-194, 5-8. This was an important issue' in the 
Lufthansa .Case, below. As will be seen, it raises interes­
ting questions in the specifie area of 1ibera~b 'l,atera1 
agreements. , 'l' 

Id., 4., ~heTe is no elaboration in this or 1 ter cases ~f 
this vague but potential1y imp~Ttant exception.Âs .noted 
above, the present case was aTh enforcement com~laint; the 
Air Florida test is in fact stated as a preliminary te any 
formaI investigation. ~ '.-

t 

, , 
.1 

- 1 
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7.2.1.2.1.1 Marginal Cost/lntent 

~ .. 

'\ 

è) 
1 

The' basic cost criterio 
, .. 

l'Un marg~nal cost. 

predatory (35). The p 

predatory intent 

, 

appl~ed by th~ ~'~s that ~f short-

s ~b«?ve this "fével are presumed non'­

mption will only be rebutted where 

stablished (36)'. 

As s~ort run marginal costs are frequently diffieult to measure, 
" 

av~rage .variable cost may be applied when~ecessary (37). The 

Board has, however, expl~ci tly rej ected, th~f lon~-run 

, 
" ! 
. i 

marginal costs t3~). ~ '" a 

By admj tting in,ten~ as a second-Ievel conSider-atiOJl~-' t~e test (. 1 

moves away from one extreme economie theor1 towar~s what Brodley! '1 
and Hoy describe las the "marginal cost~plus-other-factors- l 

1 ! 
standard" (39). Unfortunately the Board ha's not ta\en tl:le 

opportunity of discussing criteria for determining i~nt. 
. \ 

~3S). Thi's implies that the Board ilnd aIl T'e1evant legislation 
accepts the validity of margInil pricing. "If this, were 
not the case, discount fares would essentially be defined 
out of business, thereby spelling the end of competition 

(~6 ) 

(37) 

in the airline industr.y." arder 80-12-59, Il Deeember 1980,:; 
American Airlines; p. 3, footnote 3. / il , 

See also, e.g., arder 80-12-11,4 Decembe11980,. Swift Aire 
Lines Inc., v Gem Investors Ine., et al, p.2, footnote 2., il 

If 
Th:i,.s reflects the Areeda and Turner pricing rule, which is ,l 
currently favoured in the US' Courts. 1t strong1y favoursl 
defendants. Aocording to Brodley and Hoy,'op. cit.--, 768 1,1 
no plaintiff pas yet prevailed under this rule, which has 1 
been described as \a defendant t 5 paradise" (P. Williamson, l 
"Pred'ator Pricin: A Strate ic and Welfare Anal sis (1977), i 
Yale L. J. 284, at 305. . . f 

(38) "Order 82-1-1-1 (the ~cond Air Elorida case), op. cit., 
p. 7, footnot~ 8. Arguably, this may hav~ turned on the 
specifie facts. '1 

(39) Brodley and Hoy, op. cit., 769. 
explains the terms used here. r article lucidly 

~ 

1"' 
1 

'\ 1 : 

! . , 



l 
( 

l ,( 
t , 

, 1 

( . 

1 c .... 

11 

1~7 

It is· an aJÎomaly, perhaps insoluble, that the only example of 
~ -, 

a CAB predation finding expressIy rejected the relevance of 
intent (40), ' eferring instead to concentrate on#"'''obj ec ti ve" 
facts and effec Here the larger carrier, Hughes Airwest, was 

reduction which was tlclearly difcl'lim natory and selective, in 
the class~c geographic '.-sense; i t pT pos~~ this particu'lar . 
discount in only '" two markets in i ts entire systemtl (41). 

, ! 

As (a) one of these m~rkets was c~he surv~val -of a 

sma~~r airl~'ne d (h) that airline would have~been driven out 
of Dusiness t e fare and (c) Airwest would then have occupied 
a mo_nopoly pos' tion, so the fare was "o.?viously predatory i~ i~s' 

? . 
effect~ (42) • ("- ) 

The link between 
interesting one; 
Lufthansa in i ts 

discriminatory and pred~tory prlc1ng is an 
the "sharpshooting" argument was used b~ 

cpmplaints (43). Although Order 77-7-17 relied 
on "classic" 
i tion agains t 
against priee 
(44) • 

(40) 

principles, there is, a general legislative pr~hib­
predatory pricing which derives from a proscription 
disc~rlr'Înation by a company serving several markets , 

{ 

Order 77-7-17, op. cit., 3 .. "We \re not inteF-ested in 
reaching conclusions about (th~ airline)'5 conscious 
motives. \1 

" 1 

(41) Ibid. 

(42) Ibid. In the Air Florida Case, the Airwest decision was 
,."~ distinguished on the grounds that, on' the earlier occasi'on, 

_the "low fare threatened the survival of a commuter whose 
existence may weIl have been,critical to the preservation 

1 

r 

of competition in the markets involved". Even if Air 
Florida haa been driven from the market by Eastern in 1980~ 
the Board-;>believed that "meaningf.u1 compet,ition'! would have \ 
con-tinued. Qrder 80-3-194, p. 7, footnote 6.- 1 

f'II..3) 

(44) 

'See' below. . . 
Robinson-Patman Act, (1976) 1~ U.S.C. 13 and 13a amending 
the Clay ton Act. The Iater ~t howeve~ is ex~ressly limited 
to sale of commodities and transportation services are 
excludedj see, e.g., Gord6n v New York Stock Exchange, 422 
US 659 (1,975). 

-- " 

\ 
1 
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7.2.1.2.1/2 Subsequent Persistence in Loss 

\, , 
·As Eastern's fare was found to be above marginal costs the 

remaining qu stion became academic. It was suggest~d' nonethe1ess' 

that if the fares "did at' sorne point fa11 below marginal cost"', 1 . r ~ , 
the~ maintenance of or increas~ ·in previous' capacity. ~~~"~5 , 1 ( 
necessary t sh~w predation. Air Florida had suggested that t~··" 

reduction e iAenced economic 1055 of a predatory nature. This ~ 1· 
was not fou "convJ.ncin~) si'nce the decrea,se in flights actually \ 

tends to sh t~at predation did not occur" (45)." \ .) 

7,2,1. 2,1. 3 The Reason.ble Expectation of Monopolisation " , ~~. 
• 

In Air Floy"da, it was concluded tllat no reasonable expectation 
l 

,of monoppli ation existed on most routes. On one route however~ 

a\ "virtual onopoly" had been achieved. This was, rfèY"'e'Ttheless, 
• 1 

found not c nclusive in itself. Tff~re had been no increase in 

fares "to level. .. which wOùld be expected if predation 

had 

The decisio 

the market. 

attributed this to the ease of éntry and ekit in 

Hence, "even a virtual monopoly on this route segment 
, , 

ear ,tb have conferred sufficient market power on 

Eastern to ake predation a viable strategy" (46). 

( 45) 

(46) 

Order 80-3-194, p.S. 

Id. 6. Th-is:rappears consist~nt wi;~e philosophy mo~~d 
in th CAB internal'discussion p~er of February 1978 
(see bove). ( 
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7.2.1.2.1.4 Màrket Expansion 

1 

The final question ta which a positive an5wer i5 ~equired appear5 1 

mainly-' 'objective: ' It relies on thé assumption that a predatpr 1 

w,ill accompany excessively low priees with capacity expansion. 

Whi1e this is not inevitably 50, the decision notes that. "an 

absq1ute ftecrease in flight qfferings is normally inconsistent 

. wi th predatoryl conduct, ~nle;s 'thè firm i5 a monopolist 'that has· 

already driven its rivaIs from the market and is now engaged in 
raising pric~s to monopoly levels" (47). 

Nonetheless, capaçity expansion i5 not conclusive vér'se. 

Eastern did' increase capaci ty on one rpute but, on thè facts, i t 

1 
~ ( 

l 
'i 

, 
i 

was concluded that this did not indicate "the likelihood of 1 
, 1 

pr~datory intent ri (48) "' i. e., again reverting to the sub.,j ecti vi ty ! 
of perceive.d intent. 1 

'L 2 .1.2.1. 5 Standard of Proof under the Air Florida Test 

Clearly,' a finding of predatory pricing will not readily issue 

under this test. Air Florida, in i ts second action, argued "tha t . ' 

the Bureau's standards for determining whether a complainant has 

shdw* that a competitor's fare reductions are predatory are sa 

tough that the Bureau has created "an impermissible test of 

presumptive Iawfulness, ~hich the courts have made clear they 

strongly disfavor"." (49) • 

(47) 

(48 ) 

( 49) 

.. 
Id. 7. Note that where priees are 
reducing capjcity reduces losse~ 
levels are' similar, the competitor 
suffers the.greatest lasses. 

.. , 

Ibid. 
> 

below marginal cost, 
Conversely, where cost 
with greatest capacity ... 

81-1-101, ·op. cit., 2. The subsidiary quotatiqn i5 taken 
from Air Florida t s petition, p. 20. 
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rejeeted the argtlment, there must inevitably 
anti-trust prineiples'wi1l be ~ndermined by too 

Whi1e the Board 

be ~ert that 
stri,\\ a test - particularly in a new1y deregulateq industry. 

7.2.1.3 International Cases 

.. 
The main international case whieh is covered by the terms of a 
liberal bilateral agreement i5 Lufthansa v Pan American (50). 

Like the Air Florida action, it was brought both as a~ enforee­
ment proceeding and as a tari'ff complaint, the first c,onsidered 
by the Bureau of Compliance and Consumer Protection, the second 
by the Board~ Only in the enforcement proceeding was the Air . 
Florida test 
resul t (51). 

no reference 
decision. 

applied,/but no difference othèrwise appears in the 
The Board'5 decision on the tarif~eomplaint makes 

a~ aIl to any other dc1mestic or ~ri(ernationa1 CAB 
/"" 

~/ 

The ,actions here concerned US-Germany fares offered by Pan Am:-

1 -, , 
1 

1 
1 

1 

\ 
1 

J 
J ,. 
~ 
1 

1 

l' 

, 
(i) "two- fqr-one pass fares "; each revenue pas senger travelling 1 

on Pan Amis domestic network between 4 September - 24 

(ii) 

(50) 

(SI) 

IP 1 

October 1981 was given the right to purchase two full-fare 
tickets for the priee of one to Germany on Pan Am (and to 
several other non-European markets served by Pan Am); 

s~ec~a1 normal eeonomy fares; these were at great1y 
redueed leve ls, permi tting no interl ining or s tElP.overs. 

82-1-81 and 8J-I-8S, op . .cit. A subs'equent Lufthansa ' 
pet1t~niftrr~reconsiderat{on of bath decisions was rejected 
in arder, ~2-4-96, 16 ApfiT' 19~2. See a,lso the "Vis.it USA 
Fare Ex art Inland Contract Rate -Investi ation", CAB 
oc et 0 6 . ' 

'1. 

In Air Florida, the tariff cornplaint deeision did not 
speeifical1y app1y the Bureau's test, but referenee was 

" made to i,t anq the end resul t was the same. In ,Lufthansa 
no referenee was made by the Board to ,the Bureau test, but 
it is çlear that the two decisions are inseparable, subjeet 
to the:observations below. $ee also footnote (25) above. 
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, ' 

Lufthansa attacked both fare types using several' separate argu~ 
ments. 'Bach, it was l alleged, WQS, inter ,a.1ia pr'edato'ry within the 1 • 

, 
meaning of the 1978 Prot~col; they shou1d be suspended pursuant - l' 

to S.1102 of the Act (52). 

\ 
Under the US-Germany country-of-origin pricing arrangement, 
governmenta1 in~e,rvention in pricing is "1 iIDi ted to prevention 
of"predatory or 'discriminatory practtce$ ••. "; , pric~s per se 
are not to' be. "predatory qr discriminatory" (53). 

Article 6(c) of the Protoco1 prov~des for a notice of dissatis­
faction to rre given where one contracting party objects to a fare 

't 

1eve1, and consultations are to fo1low within 30 days. Fai1ing 
agreement during the consultation, Article 6(d) preclu?es preven: 
tion of any fare originating in the other party's territory. 

On this' ~.ccasion, i t appears lhat the required diplomatie notice 
was served (although Pan Am'lleged the contrary (54); the issue 

, 
was unfortunate1y not addressed in the Board's decision). ~on-

sul tations (Rere 'hèld çm la Novembe,r: 1"981, when the German dele-" 
gation obj~cted strongly to the fares, particulary the low 
economy fare. These came at a sensitive stage in the US-ECAC 
negotiations (55). 

(52) 

(53) 

(54) 

Section 1102 of the Federal Aviation Act requires 'the 
Board to act cunsistently with the terms of ~ny inter-
national agreement of the US. 

US-German~ agreement, op. cft.',. Article 6 (a). The 
interventIon clause must be assumed'to include predatory , 
Orices under~e description -"practices"; in, e. g., the 

S-Tnailand ag eement, any ambiguity is cured by referrîng 
to "priees Ot: ractices" (Article 12 (1) (a)). 

, , , 

Pan Am's Answer to Lu~thanSâ'a complaint, 30 Oçtober 1981, 
in Docket 40172; p. 2, footnote 1. Pan Am bélieved that, 
in the absence of notice, the fares were properly in effeet 
and could not be'diilodged. 

(55) See be.low. 
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'" To sorne parti~ipants the Lufthansa comp1aint was regarded as a 
test case of the validity of the disapprova1 criteriâ at a time 
when a 1imited multi1ateral double disapproval pricing regime 

- Î was being contemplated. In the event, no compromise was possible 

diplomatiCàl1y. -

Hence, although the Board clearly felt Lufthansa's comp1aint to 
be groundless, i t decided to undertake a "limi ted investdgation" 
of the fares in recognition of "the strong views expressed by the 
Gerruan authoriti~s during recent consultations,,'(S6). 

The Bureau's trea~ment of the enforcement complaint was cursory, 
briefly applying t~e Air F10rida test. It found that Lufthansa 
had failed to show the fares were below ~arginal cost or that a 
reasonable likelihood existed of Pan Am attaining a mo opoly 
position owing to present competition-and ease ofoentry. The 
complaints "therefore must fail on that basis alone" (57) 
There ~as no consideration of intent, perhaps because, on the 
facts, a monopolistic intent appeared remote. 

Dealing with ~he tariff complaint,'the Board,was almost equally 
'abrupt on the issue ct predati~n. It'applied the same two 
criteria, albeit in a different way, but with the same results . . ' 

As a preliminary - and ~o date t~ only - statement of criteria 
to be applied specifically in bi~eral irtterpretation, it is an 
important text. 

(56) Order 82-1-85, op. cit., 4. 

(57) Order 82-1-81, op. cit., 8. 
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7.2.1.3.1 Different St~ndardi for Defining Predati~n 
./~ .... ""~ 

First, it imp1iedly a110ws that "predatoryU can have a different 
meaning from that applied domestically;. this is done by leaving 

, • 1 \ 

open the biolate~al.a.meaning, mere1y stati~e "US standards" 
in the sarne terms as the Air Florida defi~ition (58). 

Again leaving open the possibility of duality, the Board, after 
brief consideration of- German and EEe predation standards, 'con­
cluded however that""we nee~t and·do not decide for purposes 
of this arder ,the proper constructi6n of the Protocol if German 
and -American laws were ta conflict on t·he meaning of predation" 
(59) • 

This'relatively positive step ~s ~hen at least par~ly negated by 
reference to "the staternent by the' German authori ties dur1ng the 
recent negotiations that predation concepts pl~y little role in 
Gerrnan'jurisprudence and t~at the pertinent bilateral language 
was suggested by the Arnerican si.de" (60). 

\. ' 
The Board here seems to imply two propositions: 

\ 

(i) in each liberal bilateral relationship a compromise . , 
definition may be developed, where the other'party has 
its own interpretation of the ~oncept; 

(58) Grder 81- 2 - 85,' op. ci t ., 4. 

(59) Id., 5. ' The German standard is quoted as "below cost 
pricing that is either conducted in an unbusinesslike 
mapner with ,resultant generaI harrnful effects o~. t~e 

-eé:onol\1Y or ha,s the specifie goal of e~c1uding c01llpeti tion 
from offering their services thus depri ving them .of 7the .. 
opportuni ty to cOJlÎpete". ~d., footnote 17. 

'Technical1y, the Board, note4, this standard was not "-' 
"strictly trelevan't to an investigation under the Federal 
Aviation Aèt ... fi, but i t tended to support the CAB 
analysis. Ibid. 

(60) Ibid. 

'" 
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(H) 

If' ~~ • 

Whe::no sucb substantivé ';~~terpr~tat\on 'eXis·ts in the 

bilate~al partner's jurisprudén~eJ thén US domestic rules 
\ ' 

shoul'Cl apply - the more 50 .as the ·US propo~ed the original 

text, based presumabty on a domestic ~derstanding Qf 

"predat'i.on". 

7.2.1.3.2 The Cost Standatd 

, 

A significant potential compro~ise On the costing basis appears. 

in the decision. The Board"does no~t commit itself to any-new ::)- .( 

methoq.ology, but, presumflbly as a resul t of the inter- governmental "' 

talks, a new c9ferion is applied, - _ ~',:otal cas~, ope'rating expepse".j 
This is defitfed ~s "equal to total é"a'rrier opera ting expenses • 

1 -
less depreciation" (61) !_~ITo àrrive at an appropriate figure, "the 

Board examined historie ~oad factor data for Pan Am's service in 
, ::;f 

the market; it then determined that the ,cash operating exp~nse 

require~ a lower load fact9 r . Hence a contribution fO fixed' cos ts l' 
. was possible (62). 1 

~ 

This would appear in a rather more palatable standard in~er-

, nationa~ly ',.:.but i t is not clear whether the Board has' actually 

adopted this approach", or .mereIy' used it as a persuasive indicator 

in the circumstances. ,The concept was in,fact introduced in the 

context of demonstrating that Pan Am's far~s were not irrational 

but made a contribution t~profit. 

.\ 

" 
(61) Ibid. While apparently not committing itself to thisi 

standard, 'the Board notes that it "offers one reasonable 
16wer bounds proxy for marginal cost". . 

o 

(62) This referred specifically te the special economy fare 
issue. In ~àct the application was less tidy than the 
principle. Load factor data was -only available for a 
two-yëar period ending nearly 12 months pr.i,or to the 
analysis; > fu'rthermore, this was total Ioad factor data 
rather than "economy class compartment". load factor 
to which the operating expense was applied. 

A potential (and probable) setback to this type of 
analysis in the future may be the erosion of the CAB' s 
reporting requirements under the combined effects of 
deregulation and "sunset". 

, 
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l ' 
1 

As with 50 many areas of air tran~port, tbe domestic/internationa 

intèrface is '~uch that application of different standards for 

each éould n lead to extreme difficul ty. 

7.2.1.3.3 The Likelihood of Market Dominance 

, Regardless of aI,lY other cons ideT·ations, i t was' cleai that the 

~
oard cons idered the absence of any ,such 1ikelihood to be dis­

positive of the co~plaint. 
, . 

" 

On the basis of presen~ market share alone, there was no prospect r . , 

that Pan Am wouid drive Lufthansa from the marketplace "or 

otherwise achieve a monopoly postion" (63). In view o'f 'thiS, the-.­

Board could hot contemplate the possibility of Pan Am's raising 
" "-

the fares to monopoly 4evels in the future to "re'coup curTent 

lo~ses" (64). The Burea~,. in the ~orc~ment proceeding, noted 

also in this cont~xt the relative free~om of entry in the market 

(65) . 

, 
7.2.1.4 Co~clusions and Comment 

1 
\ 

The diffuse indiéators to date of what constitutes predatory 

pricing make predictions of future behaviour hazardous - the 

more 50 as the US is apparently the sole source presently of 

relevant pr--onouncements. The following ~aragraphs oùtline the 

clearer principles established and spe~ulate on sorne' aspects 

peculiar to liberal bilateral arrangemeri~s. " 

(63) Ibid. LUfthansa's market share of the total scheduled 
market was 51', Pan Am's 26'~ with the ba~ance occupied 
by other US carriers.; 0.5% 'W'as accounted ,for by 3rd 
country ca.rriers. 

(64) Ibid. 
- r 1 ~ 

(65) Order 8kl-lOI" op. cit~, 8. 
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7.2.1.4.1 Conc1usio~s 

• 
. 1 ~(the absence of determinations by the US' bilateral 

partners, hs interp,fet.ations of predation will tend to 
prevai'l. 1 

\ 
.2 In view of' fhe substantial domestic/international interface ! 

, \' 1 

.3 

.4 

and the relatiVely advanced status o~ domestic interpretation, ; 
of the concept, US domestic prin~iples, particularly 
Air Florida test, will be highly influential (66): 

the 

The standards in both the Lufthansa and Air Florida tests 
are very high, making a predation finding extremely unlikely. ' 

, 
The burden of proof is on the party alleging predation. 

The uS concep-t of predation i5 rooted in the anti trus t 
principles of the Sh~man & Clarton Acts. There is thus a 
requirement for a finding that a carrier seeks total 
monopolisation of a particular market rather than, e.g., 
merely increased market share (67) . 

. 5 In rebutting accusations of predation, great relianCe is 
~placed on the levels of existing market share, actual 

competition Vd entry/exit freed.am. In liberal markets 
entry i5 aS5umed to be easy. l 

(66) See also below for CAB's comments on applicability of 
domestic discrimination ptinciple5 ta international 
services. The provis ions of "internaI law" cannat, 
however, permit the US to justify a particular course 

, 

of aetion inimical ta the agreement. Articl~ 27, Vienna 
Convention, op. cit. 

(67) For the .. purposes of the Lufthansa Case, the Board seems 
~have regarded the particular market as being US-Germany, 

~ot\,merely th~ city pairs actual1y at issue . 

./ 
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.6 The roI e of intent in determining predation iB far frorn 

settled. 

.7 It is improbable that uni versally acceptable cri teria can 

be established. This devolves from 

(i) the US' reliance on marginal cost as a basis 

(despi te the Lufthansa statements), flowing from 

the fear of excessive restriction of competi tion 

by intervention (68);' 

(ii) the preclusion of the possibility of arbitration 

in CtS 9-f dispute over priees; this is common 
to ea / of the liberal agreemen t5 ; i f intergove'rn'~ 

~ 

ment consul tation fails ~ there is no further 

recourse . 

. 8 The CAB wlll continue to play a de facto role in development 

of bilateral predation'principles 50 long as 1. t receives' tariff 

~omplain ts' from competi to.r ai rI ine.s {69), despi te the fact 

that it is not thereby in~erpreting any bi1ateral agreement. 

Tariff complaints, moreoever, can only be entertained \if ter 

notifica tion of dis satisfaction by the comp1aining airl ine 1 5 

government to the US government (and, arguably, following 

consequent consultation) (70). 

(68) 

(69) 

See Order 80-12-59, op. cit., 3 footnote 3. 

"The preferable rn-eans for cha1lenging a fare on economic 
grounds is a tariff comp1aint" - rather than a third party 
enforcement action; Order 82-4-9~, op. cit., 3 footnote 2. 

(70)' Order 81-8-86; Complaint by China Airlines and Korean Air 
Lines against Japan Airlines and Flying Tiger rates, ·31 
August 1981, p.2 .. This is in fact a log'ic~l result of the 
bilateral provisions. 

1 \ 

1 \ 
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Inevitàbly the foregoing reflect US positions alone and should 

thus be closely questioned. Examples of grey areas include the 

following. 

7"" 2.1. 4.2 Comments 

. l Entry. The freedom of entry and exit is a critical 

consideration in a potential monopolisation. Despi te CAB 

assurnptions, entry freedom in int>ernational albeït liberal, 

markets is n"t1t as great as in 'domestic, US operations. Qui te 
, . .... 

apart from economiç factors, scheduled service ,entry is, in 

most cases "free" only for US carriers, owing to the, wide-
l>'-

; 
\ 

~ 
" " 
,', 
,z , 
? J , 

spread use of s~ng1e designatlon policy by non-US governments~ 

While this may be answered by observing that ,those governments 

are free to amend their policy, i t would be wrong to ignore that 

this status general1y existed at the time of conclusion of the 

agreement and was assumed likely ta continue. 

Furthermore, i t must be assumed, despi te the radically new 

direction of the liberal agreements, that every bU'ateral partner 

expected its flag carrier to remain in the market - otherwise 

the temptation of "routes for rates" would not have existed. 

As a result, genuine complicatipg factors are introduced which 

mayrrequire special recognition in interpreting these provisions. 

• 2 Mul tiple designation vs predation. On a similar theme, i t 

must be clear from the Lufthansa Case that a predation 

l 
î 

J 

1 
j 

finding against a us carrier is virtually impossible when 1 , more than one us carrier is in the market (70a). ThIS may be { . 
technica1ly appropriate under US legislation, but i t must 

be questionable whether other govern'ments would knowing1y 

accede to a pricing process 

if at aIl, to the detriment 

flag carrier. 

exception which could only wOTk, 
1 

of their single destination 

(70a) I.e., Because no single US carrier is likely to gain 

even .a maj ori ty market share. 
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Under even a modified balance of benefits scheme there may be 

grounds for treating each Party' s aggregated flag force as a 

competitive unit for these purposes. There is ample precedent 

for a "colleet i ve pred~tion" theory in the cha'rter-protecti ve 

schedule,.d pricing policy of the CAB oVer more than a decade. 

(This, it should be noted, was however not a product of bi1atera1 

balance of nenefits philosophy but rather of US competitive and 

other beliefs.) 

Pre'dation vs subs"idy. Finally i t must be questioned whether 

government subsidy - a1so prohibited under the agreements ~ 

raises a presumption of 'predation • The purpose of subsidy 

gener.ally i5 to support below eost operations. Where this , 
leads ta market expansion, predatory/monopolistie objeetives t 

\ 

might be attributed. 

Nonetheless, any direct link with predation WQuld be extremely 

difficult to demonstrate, particulary if it is neeessary to show 

direct subsidy on a par-tieular route. On the other hand, there 

seems little value in a non-subsidy provision designed to prevent 

onl.y the vastly subjective "artificially low" priees. 
t> 

7.2.2 "The Prevention of ... (unreasonably) Diseriminatorx 

Priees or Practices" 

Where predation is difficul t to deduee for lack of gêneraI under­

standing of the concept, 50 discrimination suffers from a surfei t 

of usage. It has .been described as "the aet of chaTging different 

eustomers priees that differ by varying proportions ftom the 

costs of serving them" (71). 

(71) CAB Regulation PS-93, ado,pted 22 May 1980 as Amendment 
No. 70 to Part 399 - "Statements of General Poliey". 
Page 1. 
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its detiva~!ves appears frequently in relevant US 
ut without definition; in liberal bilaterals it 

ffering contexts in "Fair Competi tion" and "Commercial 
provisions in addition to appearing in at least two 

40 

of the Pricing article. Additionally, a comprehensive 

stateme~t etists ~n discriminatory pricing (72). 

The liberal agreements vary in permitting governmental interven-. ) 

tion for dis~minatory "priees" and "practices" (where i t 
presumably incIudes prices generically); in sorne cases (eference 
i5 to both "priees or practices". Normally, discriminatory 
practices per se will be dealt with under other provisions, 
notably "Fair Competition", or in tandem wi th the pricing 
article (73). Nor are they exelusively prohi~ited in liberal 
agreements, being implied or expressed in most if not aIl 
bilaterals . 

The present text will concentrate on pr1c1ng discrimination, 
insofar as it is possible to distinguish this from 'other discrim­
ina tory pt;ac tices . Discuss ion wi Il cover both general pricing 
discrimination princ.ip-les and its tTelationship wi th eross - subsidy 
between routes and service types. 

As with predation issues, the CAB has sought to apply to the -

US-Germany bilateral it5 general priee discrimi~atiQn principles 
in the Lufthansa v Pan Am Cases (74). 

(72) Id. 

(73) See, 
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Befo~e c~nsideri~~ the Lufthansa Case, a surnrnary 
diserirninat,ion ?:hiey i5 essential ,(75). 

of'the CAB's 1 
l 

7;2.2.1 CAB Diseriminati:on Policy 

ï 

l 
1 
1 

While limited explieitly'to domestic eircumstances, the Board 
noted that the underlying premises were equapy applicable "in 
many pertinent respects" internationally (76). JIn the Lufthansa { 

Case, the Bureau effectively'determined the poliey fully applicable l 
\ in a.libe~al market, at least for enfor~ement purposes (77). 

~r the newly liberalised, deregulated system the Board 
establi5hed a higher threshold than previously for a finding of 
discrimination. Fo~r criteria were now to be met'before rejection 
as being "unreasonable discrimination" (78), 'i. e., forms of 
pricing reeognised to be diseriminatory but permissible. 

1 

,(75) PS-93, op. eit. 

(76) Id., 9'l It stated however that international discriminati6n 
principles wou Id be addressed "in more detail shortly"; 
Ibid. This has not oecurred. 

(77) 

(78) 

Order 82-1-81, op. cit., S. "Given the similar..ity in 
competitive attri~utes between domestie markets and this 

, market, we see no reason to impose a stricter discrimination 
\, standard in the latter." The attributes were Ci) prieing 

freedom, (ii) open entry, (iii) multiple carrier desig­
nations, and,(iv) aetual multiple airline direct service, 
together with indirect'operations. \ 

Defined to mean "un just discriminatio'n or unreasonable 
preference or prejudice"; PS-93, op. cit.,· iD., 

, 
l 
( 

1 
1 
~ 

, 1 

i 
,~ 

J 
J 
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The cri teria for "unreasonabl e discrimination" atre: 

1 

1. a reasonable probability exists that the price will result 

in significant long-run economic ~njury to passengers or 

1 shippers ; 
, 

,r " 
2. the price is actual1y discriminÀtory according to a 

"reasonable cost allocation or other rational basis"; 

3·. the price does not provide transpo-rtation or 'other 
1 

statutorily recognised benefits that justify the 

discrimination; and 

4. the "11c tual and potential ,compefi tive forces" cannot , . 
reliably be expected to eliminate the undesirab1.e effects 

of the discrimination wi;thin a reasonable period (79). 

Each of the four must be found tobe present. 

Bef Ore the new rule, no formaI defi~ition had existed; the 

(ad hoc) case law placed the bur.gen of economic justification 

upon a carrier sho,wn ta be proposlng .sa discriminato,ry priee. 

\ 

i 
1 

~ 
l 
! 
1 

l 
'1 
,l , 

,Tbis appears to coincide hroadly with existing non-US poliey (80). 

'. 

So-called "status" fares (e.g., youth' or family fares) which , , , previously had been presumptively i,Ilegai are aiso now judged . 
} in the same way as other discrimination cases . 

(79) 

(80) 

•• 

14 CFR Part 399 paràgraph 36, ils" amended by PS-93. 

The UK CM's (1981) ,policy for .example is "progressively 

\ 

1 
! 
, i 

'to diminish discrimination and cross - subsidlsation between 
routes and between faré types. Bach fare should be rel~ted 
to long-run costs at a level which will yie1d sufficient 
revenue to cover the costs of efficient operations, l 
!ncluding an adequate return on capital." Exceptions exist 1 ~ 
to permit mat ching competition or response "to.a cyclical Il 
short:f;al1 of. d'ëi'i\attd"; "Ci vil Aviilti'On Act "1980: Statement 1 
of Policies on Air Tr~nsport. Li-çe:nsing il , cAA Of~i'T-ial i 

Itecora Series 2. No. 465. 28 April 1981. p!'-r~:::::nu~~ .. ) 1 

1 
'l 
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For the purposes of bilateral interpreta~ion specifically, i t 

shou1d be recalled that go~ernmental intervention May occur ta 
1 

- 'prevent "discrimina toz;y" practices/prices; the 5 tandard is 

thus not "unreasonably discriminatory" as defined br; the CAB. 

It is o:f great interest, therefore, that the most recer;) liber~l 

agreement, 'wi th Barbados (ini tia11'ed in 1982)<, uses the words 

"unreasonably discriminato~y" (81').' 

\ 

In the same way as the domesticjinternational interrelationship 

makes it difficult to maintain ~eparate predation standards for 

èach, so any distinction for di~crimination would be difficu1 t 
, . ' to support. This point was "gr~ph:ica11y illustrated by the facts 

J 
in the Lufthansa Case. f 

7.2.2.2 L~fthansa'a Discrimihation Complaints 

., 
(On this issue also, Luffhansa initiated two proceedings, a 

, 
third party enforcement action and a tariff complaint. Despite 

the Bureau's application of domestic standards, noted above, 

the Board did not even attempt to def1ne discrimination in its 

response 1;0 the tarirf complaint (82)). 

Lufthans,a alleged Pan Am " s "two - for-one" fares (83) to be 

discriminatory on three main limbs: 

(80) Continued. 

(81) 
<' 

Aps'tralia ~ s (1978) poliey', a's expressed by the Minister 
for Transport, is for "fare types which are ... system­
atically and efficiently based on( costs", Australian 
Par1iamentar~Debates: House of Representatives, 
Il October ï 78, 1100. 

US-Barbados agreement, Article 12(1)(a). 

(82) Order 82-1-81 and 82-~-85, op. cit. 

.... (83) De'scribed above in the "Predation" section. 
r-. 

o 
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they discrimina~d against Pan Am's international 
passengers who ~ad not flown domestically on Pan Am; 

(ii) - they discriminated against Pan ~ 1 S German-originàting 

pa~s~nge~s,. ~o ~at thesé pa.:~engers sub'sidised those 
orlglna~lng ln he US (84) i.. j , . " . 

(iii) the~ re'presented "the kirrd of discriminatory sharpshooting" 
condemned by the Board in Order 77-7-17 l~ •• in that they 

single out particu1ar international markets for predatory 
attack: ... " (85). 

This latter ailegation, which is closely linked with predatory 
pricing issues' discussed above, was. applied aiso to the special 
l~w economy fares offered by Pan Am. 

Hence, two allegations o( cross-subsidy are raised: 

1. between domestic and international, and 

2. between different,international markets . ... 

(84) ~e fares were· available for one-way or round-trip, 50 

-Jjat passengers who had originated in Germany couid in 
- principle benefit on the one-way fare ,back to Germany. 

(85 ) Complaint of,Lufthansa, Docket 40172, 22 October 1981. 
The 1977 arder referred to by Lufthans~ i5 the Airwest 
Case discussed in the "Predation" section. Lufthansa did 
not raise a "status." discrimination argument; the "two­
for-onel! far es were availab1e only between family members, 
but there was..-no "spouse" or simi lar. 1 imi t. 

\ 
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Both the Board and the" Bur~au appeared to fall short of adequate ~ 
treatment of the first, type (86). The Board, considering the 

~ 1 

tariff' complaint, merely failed to find the pass "unreasonable" 
, 1 

(87); the Bureau resisted substance entireIy, stating only that . 1 

Lufthansa had fail~d to substantiate its allegation (88). 

The second type was dealt with in more detail (89). The Board, 
observing the different North Atlantic~bilateral regimes, was 

"not convinced" that Pan Am had engaged in "a selective and 

discriminatory priee-cutting strategy". Thus, firstly, Pan Am 

o was not found "guil ty of discrimination among marke~s". Further, 
it believed, Pan Am's passengers on other European routes would 
not subsidise,"below cost" special economy fare passengers. 

1 
~' J' 

This finding was b~sed mOre on pragmatism and predation principles 1 
1 

th an on discrimination principles; the fares were "not below the 
pertinent costs~'. The Board then formulate,r-a' form of non­
discriminatory-competitive-environment th~ory: if the fares 
were, in any case, below cost, the competitive situation in other 
transatlantic markets would ,preclude adequate compensatory gains 
(90) . 

(86 ) 

(87) 

(8.8 ) 

(89) 

As noted above, similar issues are under consideration; 
CAB Docket 40269. 

Order 82-1-85,7. 

The Bureau offered a practical but Iegally irrelevant 
alternative for German-originating passengers who did not 
wish to subsidise Pan Am's US-originating traffic - they 
could use a competing airline. Order 82-1-81, 6 fo~tnote 
23. 

( 
) 

This may be explicable by the fact that special economy 
fares were ,aIso involved in this allegation. The Board 
had already noted the German government's concern being 
focussed more on these fares. 

(90) Order 82-1-85, 6. As the Board observes, the whole issue 
is probably moot in any event as the fare fei1 within the 
SFFL zone of automatic approval, gi ving the Board no power 
to disapprôve it. 
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/ 
Lufthansa' s "discriminatory sharpsJto?ting" aTgutnent, taken from 
the Airwest Case (91), was however attacked head-on by the Bureau, 
while making clear' that it was addressing only the enforcement 
proceeding and not the tariff comp·laint. It., be1ieved that the ~) 

.c1aim of market-by-market discrimination was erroneously based 
t' 

1 
i 

Il 

"on the outdated notion that, to be lawfu1, fares in different J 

markets must be re1ated to one another on ,the basis of sorne \ 

common standard such as mileage" (92). "Market- by-fftarket l 
differential pricing was clearly anticipated as a consequence of 

, , 
J 

fare flexibility and is.therefore not, in and of itself, unlawful. ! 
Lufthansa must, at a minimum, show long-term economic injury to 

sorne category of consumers before we will initiate (an) enforce­
ment proceeding in res,ponse"to a discrimination comp1aint (93). 

7.2:2.3 Discrimination between service types 

~here is a further ty.pe of tariff discrimination not raised by 
the Lufthansa proceedipg, the classic example be~ng cross-subsidy 
by economy passengers of discount fare paying passengers on the 
same service. 

F~r many years, it was CAB policy to restrain increases in normal 
economy' fares where it was believed that below (fully allocated) 
cost discount fares were being offered. The po1iey behind~ 

, " 

policy was to limit scheduled ervice low fare competition ~ith 
charters, or, alternative1y, to reclude "predation" by scheduled 
airlines. 

~ 
(91) 

(92) 

(93) 

o 

Order 77 -1-1 7 • 
1 

. '" Order 82-1-81, 6" (citing and supporting an extract from 
Pan Amt s arlswer to. the complaint). \ 

Ibid. This rcquirement' being t\e first limb of the Board's 
domestic standard. See above. 

l 
" 
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T~is objective became redundant with the spr~~d of low schedule~ 
fares and erosion of charters. By' Janu3ry 1980. the CAB's senior, 

l 
staff economis~ was !~le to suggest forcefully that two-tiered ; 

1 pricing was generally not discrimina~ory, based on empirical 
evidence under deregulation·(94). An extra~t from hi~ paper 
helps ppovide a eandid insight into the new directioQ of CAB 
discrimination thinking: 

"Since c,oacn' fares are not often set at twice the level 
of sorne discount fares, does it th en necessarily follow 
that coach passengers .are cross-subsidizing diScount 
passengers? That is, ari coath passengers payint more 
than the cost of service, as has frequently been alleged, 
50 that airlines may earry discount tr~ffic that'does not 
cover its costs? Unless airline'managements ~re grossly 

M incompetent, we must surely reject the notion that dis-· . 
count traffic does not cover at least its marginal costs 
of carriage, including marginal capacity çosts. If it 
did not, airlines could increase their' p·tofi ts simply br 
offering less capacity and refusing to carr~ discount 
traffic. Insteê;ld, airlines ha've waged an int'e~se com­
petitive struggle,during the past two years to ~xpand 
their carriage of discount traffic, so we must cpnclUde 
that this traf~ic is covering at least its'margtnal<costs. 
We also know, from the eurrent fînancial data, that if 
aIl passengers were to travel a t deep. discount f,ares, 
airlines would fall far short of covering their total 
costs of operations. In sum, it is reasonable to believe' 
that discount passnegers now pay fares that are no lower 
than marginal costs, but which are significantly lower\ 
than the average costs of ~roviding air transpor~ation 
services." 

(94) "Is the Current Airfare Structure Discrimina tory?"; 
CAB internaI memorandurn, 4 January 1980, from pr Robert 
Frank, Director, Office of Economie Analysis to the Board. 

(95) Id., 2, 3. 
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Dr Frank' 5 conclusion was that' the ah~ar~ structure probably 

i5 not, discriminatory in "most city-pail' markets; while a­

uniform s'tructure migJ:1t emerge one day, nothing we know now 

ena-bles us to deny that the most likely general outcome will 

be thé 'survival'of the two-tlered fare structure we now observe 
,f 

in mûst markets." (96). 

Dr Fl'ank may have' underestimated the airlines' long-term need 

(real ,or on1y percei ved) to exp and market share in the newly­

deregulated environment .' a factor whi ch wou:ld undermin'e the 
, • 0 ,. ..... 

short-term rational economic behaviour .approach. However, his 

paper marked a watershed"in US discrimination policy. Its 
6 0 

informaI nature does not represent' any adopted policy, but the 

Board has - as seen ab ove - su~sequentlyJadopted Dr 'Frank's 

general ~hi1osophy in many respects. 
~. "q'~ 

7.2.2,.4 Conclusions 

The status of discrimination as a pervasive but ill-defined 

concept is clearly unsatisfactory. Again economic philosophy 

is weIl advanced in the US, a1though many governments have 

explored the area during the past decade, for example through 

the medium of restrictive trade practices 1egislation. 

'" For the purpos~s, of liberal biIateral agreements, as has been 

noted,' arbi tra tion is precluded concerning Pric'ing clauses; as _. , 

the concept of discriminatory practices appears in severaI other 

contexts in the agreements, powev~r, there is a pos5ibility of 

authoritâtive independent reso1ution, shou~d either party win 

(97) " 

(96) 

(97) 

r' 

Id., 8 . 

See, e.g., US- Barbados agreement, Article 14 & US-Thailand 
agreément, Article 14, for model arbitration p~ovisiôns. 
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. 
Theissue is made more complex by the 'existence of US domestic 

legislation compelling.the CAB ta institute action agaïnst 

'fore ign governments a}ld airl ines" which engage inter alia in 

"unjustifiable or unreasonable discriminatory" pr_edatory or ilrlti­

competitive praco:tices against a United States' air carrier" (98). 
t_ 

In such cases the bilateral provisions of,fer only one part of 
/~ r 

more complex confrontational exercise. Different obj ectives\ 

are' ()invo.lved and~ different -standards appl~ed·. J. 

a . 

"-
In 1ight of this certaill conclusions may be drawn. 

.1 For the ,CAB at least J the purpose of the discrimination 

intervention provisions is ta protect çonsumers. I~ i5, 
according tSlJ thë Board' s tes.t J not sufficient to show a 

,--

, . 

" , 

competi tive disadvantage to one party' s airline (s) • 

. 2 As conéluded for predat'ion intervention, above, i t i5 

difficul t for the US, ta apply different standards for' 

domestic'~na international cases, The domestic position 

now seems weIl settled, so that the "high threshold", for 
1) -

intervention could influence international judgm~nts, 

making mutually agreed prohibition very unlikely. 

~ 

.3 The CAB's pricing di~crimination guideli~es appear to be 

more relaxed than i ts bi1ateral partners t al though explici t, _.' 

modêrn statement5 are rare in air transport policies . 

• 4 Different standards' apply for other fOrJll5 of discrimination 

(98) 

,1 , 

- e.g., under the bilateral "Fair Competition" articles on . 

the US' IATCA. T~Jese forms are applied in order ta pr"otect' 
. -

airlines from suffer.ing competitive disadvantage per se -. 
~ , 

thereby distorting the bilateril balance of benefits. Given 

that 'the sam'e facts May gi ve rise ta dispute under bath tlte 

"Pricing" and, e.g~, "Fair Oompeition" artic18s, _ it i5 

difficul t ta reconcile the differeat obje}:-tives involved. 

Air 
,.,(,,- -. 
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7.2. 3 '~'protection of Consumers from Priees that are Unduly 

.. 'High or Rest~ietive, becauseiof the Abuse of a Dominant 

Position" (99) 

This ground for governmental intervention has appeared in various 

~foims sinc~ its first expression in the US-Netherlands agreement 
• 

as "prote"C''tion of eon'sumel"S from tlfe abuse of monopoly power" 
l 

(IOO). 

A common denominator is the objective of "protection of 

constlmers ... ". None of the Dutch, German or Israa1 i agreements -
,r , 

re~ers to an "unduly hi'gh~' cri terion, but otherwise this appears 

now to be standard. Occ'asionally the words "or restrictive" are 

OID1 tf~;d there is various exchange of the term "monopoly power" 

(1) for "dominant positicm". 

6 
Reasons for the variations are best known to the US negotiators; 

no clear pattern emerges. However, sorne principles can be deriv~ . ' . 
(to whieh exce~ions exist): 

1. the purpose of in terven t ion i s to protect "consumers"; 

. 2. '" additionally, the offending priees must be 

(a) 

or Jb) 

and (e) 

"unduly high" 

"(unduly) restrictive" 

attributabl'e to an aouse of monopoly 

power/dominant position. 

(99) 'US-Thailand, Article 12, (1), (b).. 
1 

(100) US-Netherlands, Article 6 (a). 

(1) US-Costa Rica, Article 12, (1), Ch). 
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. , 

Ample room is thus left for subjective judgments. As no 
, 

cri teria ex'ist at this stage, speculation on the value of the 

terms u5ed in the second of the above principles is not 

productive. As will be ieen below, even economically based 
p 

"scientific" judgment on appropriate levels (e.g., relating 

costs to actual prices) is not easy; the àddi tion of the 

adj ecti ve "unduly" merely complica tes the exercise further. 

7. 2 .3.1 The "Consumer" 

The correct starting point is with "consumei\". This is the 

only one of the four intervention provisions\ directIy aimed at 

consumers, but suffers from the lack of any definition, (2). As 

the focal element in the US' Negotiating Policy this is perhaps 

a stran~e ove'rsight. While occas ional reference is made to the 

interesis of "travel1er5 and shippers" in the Policy, this is 

not expressly described as a complete'definition. 

One possible method of defining the word is tG sU~;J'act the 

airline industry from aIl those havi~g an interest in air 

transport, the remainder being "consumers". This is not 

parti~ularly helpful and is, in practice, not comprehensive. 
Jhe dictronary definition contributes little: 

(2) 

"One who uses up an article produced, thereby exhausting 

i ts exchangeable value : opp/sed to producer." (3) . 

This is an extremely rare, if not unique, prôvision in a 
bilateral trading agreement. It i5 interesting to speculate 
whether any enforceable right is ves ted in "consumers" under 
domestic (or international law) jurisdiction to oblige the 
resvective ~egulatory authorities to intervene in appropriate 
cases. 

(3) Oxford English Dictionary (Repr. 1970). 
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Travellers can "readily be described as consumers of air trans­

port services. "Shippers" also must be included, but it shouli:l 

be recalled that many shippers actua11y overshadow airlines in 

terms of commerc ia1 power . ..j The. idea of "protee tion" in such 
-6 

cases is misleading. 

There are other categories of consumer - travel and shipping 

agents, acting for commercial purposes at least in a dual agency 

role; tour operators, and charterers who purehase transportation 

in mul tiple uni ts; and finally, paradoxically, airlines them­

selves. Through the interline -system, airlines frequently make 

use of the servic~s of others, ~oth in the carriage of traffie 

and in their overall marketing of air transportation. 

Add to this the relative value to the "consumer" of short-term ' 

interests (e.g., in low fares) and long-term interests (e.g., in 

the continuance of a multiplicity of airlinèg and an interlining , 
network) and ev en the more straightforward part of thi5 inter-

vention heading become5 clouded. 

7.2.3.2 "Unduly High ,{or Restrictive)" Priees 

Like beauty - or ugliness - unduly high priees may be a matter 
, 

of opinion. In the CAB' s "Twel ve Market" Case an ·attempt was i 
made to adjudicate on the proper le.vel of international fares (4). ! 
As apparently the only "sGientific" approach internationa11y and, 1 
as it contains similar elements t~ those which =ould presumably j 
be raised in a bilateral dispute, the outcome merits consideration.l 

:i 
:( 

(4) The 1979 IATCA established a "Standard Foreign Fare Level" 1 
system, under which a benchmark fare for each' US international~ 
ci ty pair is adjusted regularly acçording to CAB cost cal- ~' 
culations based on US carrier costs. The 1:(énthmark for most i 
purposes was the actual economy level, applt-ed on #1 Oetober {l 

1979. A zone ranging between - 50% and +25 % (accoFding to ~ 
route area) is established around the SFFL, within which any 
filed fare i5 automaticallt approved. To accommodate CAB' 
concerns that a number of ase level fares were too high, 
the Act provide,d for the Board to adjust a limited number, 
where they were shown to be "unj ust or unreasonable". The 
Board selected 12 markets. See IATCA, Section 23; Order 
80-2-140; CAB Law Judge deeision, 2 July 1980, Dockets 
37730 and 37744; Ordei 80-8-66. 

" 
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The Board selected 12 international markets served by US carriers 

in which it believed inadequate competi tian - wi th various causes 

- had permitted excessively high priees. After developing four. 

possible rnethods. for determining whether the actual fare levels 

were too high, the CAB eventually retreated, embarrassed. The 
~ . 

backdown was partly due to inadequate prep~ratîon and presen-
tation, but the result strongly suggested two conclusions: 

" 

Ca) 

'" 

It is extremely difficult for a reg~latory body to 
determine "scièntifically" that a pt'ice on any given 
route h tao high (or, for that matter, tao low). 
None of the four methods developed by CAB staff was 

adequate individually; neither could the,r use in 
parallel, i.e., for cross reference, create markedly 
greater plausibility. The admitted margin of error 
of itself was too great to provide a meaningful 
measurement. 

Cb) Tha t "networking" is an es senti part an ai rline' s 
marketing strategy. An airlin , to several 

of the submissions during the case, cannot isolate 

each indi vidual route as a marketing enti ty. It 

must seek overall profitability, which entails 

treating its total network as a complementary 
system of routes - 50 that, e.g., some become 
"feeders" and others trunks,. To attract traffic 

onto 'potentially profi table trunk route~ it would . 
be logical to underprice the feeders - a shortfall 
which is met by raising the trunk route levels above 
the "correct" 1 evels. 

The networking argument is controversial but as an argument 
against assessing fare levels on individual routes it was never 
formally accepted by the CAB, even though i ts Law Judge had been 
convinced (4); the Board did ~ot, however, reject the argument. 

.. 
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Additiona1 competition would ~nhibit the practice - if it 
exists - but there is little 1ikelihood that any bi1atera1ly 

agreed me,thod of measuri~g "correct" or "reasonable", lower 

levels could ever be established. 

The interpreta tion 'of "restrictive", when used, must be . similarly 

uncertain; it is apparentIy an offshoot of discrimination but 

i5 50 vague as to be virtual.ly meaning1ess in the present context. 

7 .2.3.3 Abuse of "Monopoly Power"j"Dominant PO'si tion" 

In addi tian ta the finding of "unduly high", etc., abuse must 
be shown of actual market power. Consistent~y with the predation 
principles described above, it is apparent that ~onopolisation 
is not outlawed per se; there must be an "abuse" of such power 
(as noted earlier, the substitution ofr "dominant position" is 
ta take account of influence situations where a~tual monopoly­
tloes nat exist). 

, 
Otherwise there is little of substance to derive from thi5 

phrase. While existence of a monopoly is, seemingly, readily 
, 

detected, a dominant position already becomes subjective. None-

theless, given the state of the international marketplace, it is 

most improbable that such a position could develop - thedmore s~' 
"y-<-

where the CAB supports almost a presumptive threat of entry in 
liberal markets - a monopoly thus not being a monopoly (S). 
Certainly, from the text, the monopoly position ~ust actually 
be abused. 

(5) See the Air Florida Case, above. 
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7.2.3.4 Commehts and Conclusions 

Although superficially more substantive than the other grounds 

for governmental intervention, monopolism is equally difficult 

to isolate in pra~tice. 

Two final observations conc~rning monopolism should be made here. 

First, the later agreements tend to overlook the possibility 

,that" monopoly can lead to unduly low fares - for example as 
proposed in the Airwest Case above. This would not necessarily 

be subject to attack unde~ the predation head, which is in any 
case designed to proteet airline competition rather than consumers 

dire'ctly. 

The point is far from mere1y academic. As a result of excessive1y 
low fares, consurners could weIl be deprived of servicê benefits 

such as frequency and variety of service and interline options, 
etc. 

Secondly, given th~t ~he parties to each agreement seek sorne form 
of benefit, in addi~n to supporting consumers, could monopoly 
consist of a "flag",rather than single airline,monopoly? For 
example, where one party has two designated carriers operating 

on a route and the other none, could the first party (rather than 

airline) have a monopoly? Clearly this is inconsis~ent with US 

domestic competitive theory, but the point may derive relevance 
from the jnternational context. In view of the balance of power, 

it perhaps is more likely that a party would ~ish to assert that 

" 
1", 

prices are unduly low as a result, thereby keeping 1ts own flag 

carriers from the market. The later agreements would appear 1 

unable however to accommodate the lOlO fare argument" "§." :: 
,,~ "- . """'~--." 
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7.2.4 "Protection of Airlines from ... Governmental Subsidy 
or Support" (6) , 

" 

This cause ~w:.. governrnent intervention specifically ci tes S~POTt 
from a government as jU5tification~ thereby"excluding cross­
subsidy of, e.g., an airline subs~diary of a conglomerate from 
other activities or cross-subsidy of routes by an airline. 

Once again, an inherent difficulty exists in interpreting this 

phrase. The impact o~ subsidy by'an airline's governme~t is 
much wider than enabling the airline-to offer a particular fare. 

Furthermore, there are few governments which' overtIy and specif­
ically subsidise their national airline. 

These facts therefore oreate at Ieast two problems in appIi,cation: 

firstIy, action against a particular price offered - by rejecting 
it - is often ~ inadequate Tesponse to a practice which generally 

has a long term effect ('7); ~econdly, the assessment of wha t 
constitutes "indire:ct" subsidy or support is nearly impossible, 
uniess sorne a priori agreement on princÏples exists. 

Nonetheless~ this i5 and always will be a serious concern of 
privately-owned airlÏnes competing, wi th government-owned fiag 
carriers. 1t is a concern which increases in a qua5i-free 
international market where it is government policy to maintain 
an airline presence, whether for pçli tical or general eco'nomic 
reasons. 

(6) 

'1 

The US- PhilipE.ine agreement i5 unique in omitting this 
grouna for intervention. See below, Chapter 8. 

i 
! , 
'1 , 
J 

(7) For exampIe, a fully govern~ent-owned airline could suffer l 
extreme overall ~osses for sorne time (just as many privateIy- j 
owned airlines can): if after say 3 years, the government j 

stepped in and directIy subsidised the airline to help it 
continue operating, (a) the competitive damage would already 
have occurred and, (h) future priees might not necessarily 
be "subsidised". . 

l 
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It is almost certainly included at'the express wish of US 
airlines. Foreign gOve~prnent subsidy ,and support were key 

targets of dissatisfaction as air1ine lasses rnounted in 1981 
(8). As such, it rnay be more a token gesture than real evidence 

of intent ta ~a~t. 

The impact of sUbsidy, if it does occur, will normally be such 

that the overaii purpose of the bilaterai agreement is under­

mined. Merely ta address particular priees applied in a market 

at a certain time wou Id be futile. 

7.3 Conclusion 

• 

Sorne of the most successful and durable clauses in international 

air transport agreements a~) intentionally arnbiguous. They'must, 

however, have a valid rneaning. They cannat be totally without 

effect. It remains ta be seen whether the wording of these 
four grounds for disapproval will succeed and endure. ) 

! 
In their application it appears that they will offer only a 

cautionary, "po I i tical" influence (9). They are intended, after 
aIl, ta lirnit the grounds for governmental intervention rather 

tITan to facilitate it. As such, there are grounds for the 
belief that their aggregate purpose is to quantify the propos­
ition that governrnental intervention will OCCUT only in 
"exceptional circumstances" (10) . 

.J 

This interpretation is undoubtedly controversial. To date 

however no evidence has arisen ta suggest any more acceptable. 

(8) Together wi th "discr irnina tory" practices,' foreign govern­
ment flag carrier subsidies were the targets of attack by 
US airlines in Senate Hearings. 

\ 

(9) For example, ev en the renowned practice of ddumping" is 
not QPtlawed - apparently because it would soften and 
confuse the predation principles. ~ 

(10) As in the quasi-country-of-origin pricing agreement between 
~ the UK and Australia; Press Release by Australian Minister 

for Transport, Mr Ralph Hunt, 13 May 1981. 
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CHAPTER B. EVOLUTION OF THE AGREEMENTS 

" 
The scope of the present subject mak~s it impossible to do 
justice to the important differences appearing in the various 
agreements- referred to gene~lly in this paper as "libe;al". 

They are in fact aIl different in smaller or greater ways. 
Unlike the quasi-multilateralism produced in the late 19405 

and 1950s following the Bermuda l model, the new agreemen~s ~id 

not develop in a vacuum. 

They therefore had to force their way to the sun through a dense 
~ healthy network of agreements. Consequently their evolution 
was rapid. While many of the classic terms have remained virt­
ually intact throughout,~ significant chan~es have taken place 
where the casual eye migh'll'- notice only a small omission or 
addition (1). Therefore, it i5 essential to pay at least 
brief attention to the agreements themselves. 

They may be categorised in various ways, but, to illustrate 
their evolution past and probable, fOUT groups will be described 
here: 

(1) The 1977 agreements; 

(2) The fir~t liberal agreements; 

(3) Full double disapproval; and, finally, 

(4) The "restrictive" liberal agreements. 

(1) For example, the sometime omission of "equal" from "fair 
and equal opportuni ty to complete"; or the impact of 
limitations on third country airline priee leadership. 
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8.1 The 1977 Pre-Liberal Agreements: "Innovative" Pricing 
and Cou~tTy-of-Origin Charters 

---~ay, these agreements-are of little more than historical 

interest. They epitomised the firi~ anxious steps away from 

the Bermuda II agreement, but pTeceded dramatic conceptual 

change. 

In ea,<;h case "innovative low rates" were to be encouraged, at 

"the lowest possible level. .. ~which c~n be economically justified" 

,.., .." (2). These words _ appl ied only to s chedul ed, "designu ted" air­

lines, as the transition ta charter equality was yet to appear. 
In addition. how~ver, each a1so inc1uded a country-of-origin 
charter àgreement. usually in the form of a Memorandum of 
Understanding attached ta the main agreement. 

The first to move was Singapore. Fo1Iowing negotiations from 
19-23 September 1977, Singapore emerged with the US gateway 

Tights it had been seeking for yenrs (San Francisco). As 5een 
ln Chapter 3, these were critical days for US poliey change. 

The Singapore agreement was a siren of th1ngs ta come - but the 

US' main objectives were on the North Atlantic for the time being. i 

Î 

Similar texts were negotiated with Senegal and Liber,a 
1977, with Nigeria in November; the European ,breakt~ 

made when the US-Be1gium Bermuda-type agreement was firs 
on 16 Novernber.· (A country-of-origin charterworthiness agreement 

had already been concluded in June 1977.) fhe cambined effect of 

(a) the grant to the Belgians of a new US gateway (Atlanta), (b) 
this emotive new w~rding and, (c) the general turmoil over North 
Atlantic pricing in late 1977, made further breaches of tradition 
Inevitable (3). The US-~elgium Protocal was heralded as the new 
US mode1 text ta replace Bermuda II. 

.. 
(2) For e~arnple, US-Liberia agreement, Article VI (1). 
(3) The charter MoU had however specified that "passenger 

charter air traffic shou1d not be permitted ta cause sub­
stantia1 impairment of schedu1ed air services", a vestige 
removed in the 1978 US-Be1gium agreement. 
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Finally, in December, similar agreement was reacred with 
Mexico; although a special relationship applied, being North 
American neighbours, the value of this breakthropgh also carried 

weight. 

The vital step was by then a little over two months away. 

8.2 The First Liberal Agreements: From Country-of-Origin 

to Double Disapproval 

8.2.1 US-Netherlands: March 1978 : Country-of-Origin : Protocol 

On Il March 1978, the US DoS announced that US and Netherlands 
delegations had agreed to re-commend to their governments "the 
conclusion of an agrèement which will significantly expand the 
opportunities for low fare competitive services, both scheduled 
und charter, between the two countries". The announcement 
described the provisions contained in the proposed agreement as 
"~ubstantially different from th6se in effect in other bilate~al 
ail' transport agreements". 

Ambitiously, the statement continued, these provlslons "will 
help avoid the kind of intergovernment disputes which have 

occurred in several situations and will allow, with a minimum 
of governmental intervention, the free play of normal market 
forces ta the benefit of the consumer" (4). 

The US had entered the talks seeking a "public ally" to ~upport 
t~e new Policy and to offer a model for future agreements (5). 

The Netherlands were persuaded to sign a country-of-origin 
scheduled pricing agreement, together with a country-of-origin 
charter regime, in return fol' the grant of two new routes to 
the US. 

(4) US DoS Press Release, Il March 1978. 

(5) Wassenbergh, US-Netherlands Agreement, op. cit., 153; see 
also Klem ana Leister, op. cit., 576, '577. 
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Apa~t tram the strange new wording of the pricing article, the 
Protocol excluded any control on designation or capacity, 
introducing for the first time under Article 5 ("Fair Compet­

ition"), the requirement that the designated airlines of both 
Contracting Parties have a "fair opportuni ty to compete". 

The Parties agreed to attempt ta expand the Protocol into a full 
agreement at further consultations; this "could then serve as a 
model bilateral air agreement" (6). This was however not to be 
and similar sentiments in later Pr~tocols have also failed to 
bear fruit. 

The high hopes for the new agreement were liowever temporarily 
dimmed following a dispute over the correct interpretation of 
country-of-origin provisions. Whereas the DuVch maintained 
that the country-of-origin should have unfettJred control over 
priees for services originating in the Netherlands, the us 

.maintained that exercise of such power was subject to the general 
intervention restrictions of the pricing article. The dispute 
was however rapidly resolved (7). 

In addition to the dramatic introduction of country-of-origin 

pricing rules to scheduled air services, the Dutch acceptance of 
~ountry-of-origin charter provisions drove a deep wedge into the 
ECAC attempts ta develop a Multilateral standard for charter 

-
rules -on the North Atlantic ... As weIl as Belgium, Yugoslavia 
had already concluded this typ~ ot charter ~egime with the US 
and the addition of the substantial Dutch charter market probably 

1 1 
spel1èd the end to the hopes of those who sought a regulated 
North Atlantic priçing system - the more so as, three days later, 

r) 

the CAB iS5ued i ts Notice of Proposed Rulema'king on "Public 
Charters" (8). 

(6) 

(7) 

(8) 

DoS Press Reléase, 

See'Chapt~l) 6. 
IsJee Chapter 5. 

op. cit. 
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8.2.2 U~Israel August 1978 Double Disapproval (Conditional) 
" : Protoco1 

-Although the US-Netherlands agr~ements inciuded an understanding 
that consultations· would be held in June to consider a "similar 
agreement", between the US and Netherlands Antilles (whose 

r , 

representatives attended the Dutch talks), the next liberal 
agreement negotiated by the US was with Israel. 

This provided a fu~ther shock even to those already becoming 
familiar with the idee of country-of-origin pricing. This was 
the first "double disapproval" a,greement negotiated by the US. 
Together with absence of controls on designation or capacity and 
a country-of-origin charter article, Israel received four 
additional gateways in the US, together with expandeq beyond 
and intermediate authority. Israel had sought additional gate­
ways for several years, in addition to New York, but ~o )ong as 
the US "did not effect a major change in its negotiating policy", 
i ts requests were l'futile" (9). ,. 

The double disfPproval pricing regime did not however become 
effective ,immediately, owing to uncertainties on the Israeli 
side as to the probable impact, feeling the n~ed to have a 
breathing space in which to adjust to some~ the new liberal 

" 
provisi Until l August 1979, uniI~eral rejection of new 

, 
pr ices wa er' ted, fo11owing "time Iy consul tations wi th the . .~~ 

other Party", provided the disapproving party ~elièved the 
-

proposed level to be "predatory, discriminat'ory or an abusè of 
monopoly position" (10). 

(9) Fodor 

1 

CIO) US~Israel, Memorandum of Understanding. , 
1 

1· 

1 
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This became the first illustrâtion of "phflse;in" provisïons 

which appear. in different. forms in severai ·Iat:er agreements. 

, 
More importantly, the new agreement contained explicit matchi~g 

provisions for "airlines of third countries" ~n addition, to the 

Parties' airlines. This wa, to be subj ect to reciproci ty on 
v ' • 

the part of the third countriESs fo.rservices of one Contractfng' 

Party' s airline between the third .country· and t.;1. other Party 

(e. g., in return for Nether.lands gi'ving El Al ma~ching rights 

~sterdam-Nçw York). " 

Mareove,r, the full force of the "mutud "?is.~pprova!" pricint F 

clause was to apply to third country air'lines where "both 

Parties have concluded ag~eements with a third coun~ry which 

include p!ovisions similar to those in (the mutuai disapproval 

clause). "Only th.en were scheduled ar charter priees" between ' 

the terri tor.;i.es of the two Parties and via such third country ... ", 

ta be ,gaverned by the mutua! disapproval provis ions (11). 1 

" 1 

C;e~rly, one third country envisaged·as potentially having 

"similar" provisions was the NetherIand;;. 

8.2.3 US-Korea : September 1978 : Double Disapprova1 

: Memorandum of Understanding 
" t 

The Korean MoU, negotiated in Washington between 18-22 September 

1978, was the US' first excursion 'into a liberal bilateral out­

side the North Atlantic. The negotiations were convened at the 

request of the Korean Government;' which had suggested its open-, 
ness to pricing liberalisation in return. for new rights for" . ~ 

Korean,Airlines. In the event, Korea wasoswarded th~ new gateway 

of New York as weIl as.non-stop rights to Lo~ Angeles (removing 

a previous mandat ory stop-ov~r requirement in Honolulu). 

(11) US-Israel~ Article 6(a) (lE) (1) and (2). 
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Despite it5 different form (the Qnly liberal Memorandum of 
, - . 

Understanding), its terms modelled very closely th05e of the 
Israeli agreement for pricing. As with that agreement, Korea 
was al5.o given a year' 5 gr'ace w~ thin which tB make the trans J 

, ition to full mutu~l disapprova1; in the meantime unilateral 
disapproval was possible on the same terms as under the Israeli 

agreement (12). 

Korea was however ~ess willing than Israel ta accept the full 

strength of new capacity ânl designati~n proposaIs of the 'us. 
Hence, Article 4, "Fair Competitive Practices", contains no 
requirement for fair opportunity to.compete. Instead it con­
centrates on elimination of "aIl forms of discrimination or 
unfair competitive practices". The "multiple designation" 
Article (13) is also at least superficially more cautious than 
the Israeli agreement - although there was subsequently no limit 
on US designation levels. 

/ While the understanding does n~t grant fifth freedom charter . 
rights, "each party should consider applications by designated 
airlines of the other party to carry such traffic on the basis 
of cami ty and reciproci ty'~ (14). 

(12) 

i 
i 
j 

Perhaps for this reason, the Israeli and Korean agree'ments " 
d î 

(13) 

(~) 

were apparently treate as aberrations from the !'hard-l ine". l 
K lem ind Leister, op. ci t., of the CAB, ignore,d both of ~ 
these agreements in their analysis of liberal agreements. 

US-Korea, Article S. 
fi 

Id., Article 2 (C). 
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The liberalisation of the Korean market was not in i tseI f as 

important as the potential threat which it 'Offered ta Japan. 

Protracted US-Jap<an discuss ions had produced no progress. 

despite the CAB' 5 institution of a Trans -.Pacifie Route Proceeding 

intended ta increase designatioll and c1tmpeti tion (15). 1 

8.2.4 US-P~pua New Guinea : October 1978 : Country-of-Origin; 

-../ US- Fij i : May 1979 : Country-of -Origin 

Still app1ying the prineiple that .sixth freedom countries would 

be far more receptive ta liberal bilateral agreements 1 the US 

turned its attention ta tl1e South Pacific. Difficulties had 

a:lways existed with Australia, the largest market in the region, 

concerning designation, capacity and charters, most recently 

precipitated by the proposed entry of Continental Airlines to 

the route. When the Austra1ian ga~rnment indicated that i~ , 
would agree ta the en.try of Continental in return far US approval 

of a Qantas low fare package, the moment seemed right. l' 

In October 1978, agreement was reached with Papua New Guinea 

containing country-of - orig in pric ing and open des igna tion and 

capacity clauses; country-of-origin 'charter rules were aIso to 

apply. In return for these libera1 isations Papua New Guinea was 

granted rights to Honolulu and Guam. Under a similar agreement 

conc1uded in May 1979, Fi~ i recei ved rights to Honolulu and one 

p.oint to be sel ected from Portl'and, Seattle 'or Denver, tagether 

with expanded intermediate rights. 

(15) One beneJicial spinoff of US liberalisa tron was the 
stimulus which i t gave to the sale of US aireraft. As:-
one of the major exports of the United States, this side 
<of air transport has - always been a necessary eIemen t in 
US international poliey, whether ar not always expl icit 
or obviou$. Shortly after 'the formaI s igning of the MoU 
on 22 March 1979, Boeing allnounced the sale to Korean 
Air Lines of 10 Boeing 747s (valued at $660 million) , 
equipped with Pratt and Whi tney engines (valued at a further 
$110 million). KAL also took options on 8 further Boeing 
7475 for delivery in 1983/84. Other liberal agreements, 
notably wi th "Pac ific- rim" countr ies, had simi lar 
comparisons. 
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The subsequent US -Aus tralia agreement (which could not be 

classified as liberal although it contained a different form 

of cou'ntry-of-origin pricing) (16) ~ was apparently not greatly 

influenced by any threat of diversion under these agreements; 

nonetheless, Continental was admitted ta the route and the US 

approved the Qantas package. 

8.2.5 U&-German} : November 1975 : Country of Origin Protocol 

Of aIl the agreements concluded by the US since 1977, the 

German Pro,tocol is incomparable in importance. For a vari et y 

of reasons ~ it was Germ~ny' whiéh informally requested r~negot­
iation of' i ts bilateral agreement, at about the time of , 
conclusion of the US-Netherlands agreement. 

~ 

Other than pressure placed on the German government by the 

tapidly spreading APEX a~udget far es , Pan American in early 

1978 began offering "Bulf{t" service between West Berlin and 

New York vi a London. No approval was requi red from the German 

government for su ch services (17). Germany remained strongly 

opposed to US international deregulatory moves however (18). 

(16) See below. 

(17) Pan American' 5 operation was, made possible by the unique 
situation of West Berlin, which remains under the juris­
diction of the Governments of the Western allies; 
additionally, the Bermuda II agreement hâd entrenched 
such rights for US carFiers via London. 

(18) For example, on 16 March 1978 Lufthansa' s Chairman 
Herbert Cu lm a~ delivered a s tinging attack on US 
policies to th Bonn American Businessmen' 5 Club. 
This prompted AB Chairman Kahn 1 s observation that 
"Amsterdam and Brussels are not far from Frankfurt" 
(see above). 

--

.' 
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To seek to impose a pricing philosophy on a foreign government 

by means of the tilreat of diversion wâs not a welcome addition 

ta the international relations of air transport. Neither did 

it augur weIl for an untroubled and harmonious interpretation 
of the subseque~t agreement. Probably f~l this more than any 
other reason, the German agreement has giy,n rfse to a series 
of disagreements ~etween the two governments. 

Ta attribute con'clusion of the US-German agreement enti~'y 
ta this pressure wou~d be wrong. Route rights were at stake. 

In fact, during the ~ourse of the negotiations, Germany took 
the approach that to~al open skies was preferable ta a~l 
cancerned to a form of semi-liberalisation. This position was 
taken in the full knowledge that the value of route rights which 

the US would he conceding in such a system would he far more 
"valuable" than the us would recei ve in return. 

In the event, Germany agreed ta a country-of-origin p~icing 
regime, broadly similar to that contained in the US-Netherlands 
agreement and received phased-in Tights to six additional US 

points, with virtually unlimited intermediate and beyond rights. 
US airlines were granted authority to operate between any point 
in the US and any point in Germany via any intermediate points 
ta any beyond points. In each case the grants were "wi thout 
directional limitation" (19). 

This has been the only liberal agreement negotiated by the us 
where the bilateral partner was more or less at "arm' s length" 
and where the US could he granted valuable route rights ta more 
than one major gateway. 

, 

(19) US-Germany, Article 3. 

(20) This excludes, e.g., the US-Netherlands Antilles agreement 
where severai different island destinations were involved. 

" 
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The agreement was hailed as benefi tin~ "passengers
l 

shippers, 
scheduled and non~scheduled airlines and the trave\ industry 
of both countries by encouraging low fares and additional 

competition service opportunities" (21). 

1t perrni tted matching by "any airline"; each party was also 
to consider "sympathetieal1y" other priees proposed by "desig~ 

nated airlines" where these were inîended to obtain "effective 
" 

and/or non-discrimina tory market access" (22).~ '. 

Particularly mindful of the need to attempt to disseminate 

sorne form of pricing multilateralism and in view of the relative 
geographic situation of the Netherlands, the matching paragraph 

was also extended to priees filed "by designated airlines of one 
Contracting Party for its (sic.) operations between the territory 

"" ' of the oth~r Contracting Party and any point in a third country" 
(23). 

8.2.5.1 The "IATA Clause" 

The German agreement is unique in its direct reference to 
continued use of IATA Conference machinery in drawing up tariff 
proposaIs for submission to the Parties for approval (24). 

(22) 

(22) 

(23) 

(24) 

Joint Statement~Athe Parties, 
Press Release No. ~10. 

US-Germany, Article 6(e). 

Ibid\ 

Id. ,- Article 6 Cb). 

1 November 1978; us 
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Although, strictly speaking, such a provision was unnecessary 
(as none of the liberal agreements .contains actual preclusion 

against the use of IATA Conference machineries), the statement 

is of interest in that it places beyond doubt the possibility 
that tariffs under such a regime can be develop~d through the 
participation of designated airlines in "priee coordination 

or priee setting activities of the International Air Transport 
Association (IATA) " ; the clause further envisages possible 

\ 

approval of any "IATA agreements setting priees in any market" 
(25) . 

8.2.5.2 Charters and Cargo 

Inevitably, ~he agreement provided for unlimited designation 

and no restrictions on capacity. The Joint Statement of the 
\ Parties draws partic~ention to the charter liberalisation 

under the new country-of-origin regime and refers specifically 
to application of public charter rules, by now effective for 

services from the Uni ted States: "This far r'eaching agreement 
provides that fares and rates as weIl as charter rules will be 

1 

subject to the sole control of the country of traffic origine 
" This will permit the introduction of more innovative ~ow fares 

and will allow the operation of charter air services under the 
liberal CAB public charter rules from any point in the US to the 

Federal Republic. '" Charter rules from Germany are also liberal­
ised." (26). 

Combinat~on charters had not been accepted by Germany, but, in 
the Memorandum of Understanding, "the delegations agreed to 
further review permitting airlines, under country-of-origin 
rules, designated for charter ~ervice to procide combination 

'" pass~nger and cargo charter seTvicè-'~n thè' same flight" (27). 

(25 ) 

(26) 

(27 ) 

Ibid. 

Joint Statement, op. cit. 

US-Germany, Memorandum of 

, 

understandi)g. 
/ 

1\ 
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Article Il of the Protocol provided for ~rther consultations 
<J' 

with the objective o~ concluding a full air transport agreement 

"wi thin six months". As the Protocol contains certain derog­

ations frpm full~ liberal/charter provisions, an accompanying 

Memorandum of Understanding provided that "in the iuterim 

_ period" the "basic protections" of the overall agreement should 

be extended to charter des ignated 'a i rI ines and tha t "there 

should not be any discrimination against charter airline[tt (z7). 

Air cargo wa~ and is a major element in the US-Germany air 

transport pol icy and there had been extens ive disagreemen ts 

over the practice of trucking (under which for example freight 

originating in one country could be trucked to a "cheaper" or 

<~~therwise more attractive gateway in another country for onward 

air transportation); in the MoU, "the delegations reaffi rm 

their adherence to current liberal policies of each government\ 

relating to service rnovernents of international air cargo" (27). 

8.2.5.3 Capacity 

One final constraint existed on the application of capacity. 

This appe~rs in Article 5(e) of the Protocol which provides 

that "Article 10 of the Agreement shal1 be deleted as far as 

the traffic between the terri tories of the two Contracting 

Parties is concerned". In other words the original Bermuda 1 

capacity controIs for fifth freedom traffic still apply. The 

MoU noted that consideration had been given to dele;ion of this 

provision and tha t the matter could be reviewed "wi thin the ~ 
next two years in arder ta determine whether ,continued retention 

of the Article for such traffic was necessary". If a dispute on 

the issue were to arise "in the interim", then a "l±beral 

atti tude" was to be taken (27),~-

) 

• 
~ 
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The German agreement represented for the US by far the 1argest 

market to be ,1~beralised even' to the more 1imi ted 'extent of 

country of origin pricing (and certain other restrictions). 

!n'view of i ts genesis, i t is understandab1e that disputes 

)have occurred in how the interpretation of the 1etter and the 

;' spirit of the agreement. No further, li berali 5 ing, text has 
,1 ç.o 

been negotiated and it seems extreme1y unlike1y that Germany 

,wou1d contemp11te any further move in th i s direction even if 

the US itse1f still saw advantage in such a step . 

8.3 The Fu11y Liberal Agreements 

The German agreement signalled the end of the beginning. 

During the next two years the core of the US' double disapproval 

agreements was negotiated. Nine agreements were concluded. In 

almost every case sorne compromise of US' objectives, sma1l or 

large, was necessary; as time progressed, the pressure for at 

least temporary protection produced i ts own variations. 

Impetus was undoubtedly provided by the Belgian agreement; 

typically, i t was inspi red by a mix of encouragement and th rea t 

(of diversion). 

8.3.1 Belgium: November 1978 Double Djsapproval Protoco 1 ' 

The Netherlands agreement had unsettled the Belgian authori ties, 

who considered tha t the route grants ta the Netherlands had been 

rather more generous than those received by Belgium in their 
"-

October 1977 agreement. Reques t5 by Be1g ium for further reneg-

otiat ion of their bilateràl agreement led to the ini t i alling on 

8 November 1978 of a new Protocol. In return for granting Sabena 

two new routes to the US, the US was by now in a mood ta insist 

on an Israel-type double disapproval agreement rather than the 

more moderate forms of country-of-origin pricing contained in the 

Dutch and German agreements. 

, , 
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As deseribed by Klem and Leister, the Belgian "protoeol was 

developed primarily as a model based on the operating experience 
with the original Dutch protoeol and the recognition of the 
operating limitations of the country-of-origin approach" (28). 
Here was a clear illustration of the bargaining value of route 

rights in the cause of liberalism. 

A further gateway in the US was to be added when the ProtocoJ 
was expanded into a "new air transport agreement governing aIl 
types of air services which would incorporate the provisions of 

this Protocol and would update provisions on other aspects of 

the Agreement" (29). 

In addition to a double disapproval pricing arrangement and the 

explicit prohibition of limitations on designation or capacity, 

the Belgium agreement offered three further innovations. The 

first was "open skies" for, cargo operations, with scheduLed 
(and charter) services authorised between any points in the two , 
countries (30). Secondly, a "double country"-of-origin" charter 

regime was established, which appeared also in sorne charter 

double disapproval agreements (31). Thirdly, the priee leader­

ship provision was unprecedented in a fully liberal environment. 

( 2 8 ) Op. c i t ., 57 9 • 

(29) US~Belgium, Article 15. The linking of the route to this 
proposed agreement - which never eventuated - was contained 
in a footnote to the route schedule in Article 3 of the 
agreement. 

(30) Id., Article 3 (2). Beyond rights were however restrieted 
for Belgian carriers. 

(31) Id., Article 2. 
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Unlike the Israel agreement, there was here no interim or 

phase-in provision. It thus beeame the first North Atlantic 
market to be fully governed by double disapproval prieing 
provisions, and - until the US-Finland agreement in 1980 -

the last formaI liberalisation affeeting the North Atlantic 

(although, as will be seen below, less formaI liberalisations 
were aehieved with the UK). 

The eombination of Belgium, the Netherlands and Germany was. 
, 

however, believed sufficient to destabilise the market. Neither 

was the "open skies" cargo regime only intended as a gift to 

Belgium: "Wi th in the north transatlantie ai r travel market, 
·there are great eross-elastieities of demand and interacting 

effects. Any signifieant movements (such as new 10wer priees) 
in one market quickly affect the other markets. For example, 

air cargo is trucked throughout Europe for air shipment to and 
from the United States. Built into the competitive priees that 

shippers pay are the economie costs of trucking the cargo to 
various gateways and th.e rates that are eharged by the airlines 
at those gateways. Any significant priee movements - either 
increases or deereases - will divert eargo from one gateway to 

another. For this reason, in aviation language diversion is 
synonymous wi th competi tion... The same is true of pa'ssenger . 
gateways." (32). 

There eould be no elearer expression than this of the diversionary! 
Î 

role assigned to the liberal markets. The US' next objective t 
1 

was the Pacific ,where "priees ... 
were on the North Atlantic" (33). 

(were) ev en higher than they ; 

Little success had been 
achieved with Latin American eountries, but one success occurred . . 
in the Caribbean shortly before attention was to focus on the 

, 
i , 
i. 
1 

Pacifie. 

~ 

(32) Klem and Leister, op. cit., 585. > 
j 

,~ 
! 

(33) Ibid. 1 
l' 
l 

'J 
1 
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8.3.2 US-Jamaica : April 1979 : Double Disapproval Protocol 

Despite' hopes at the US-Netherlands negotiations it had not yet 

been possible to conclude a. Iiberal agreement with the 
Netherlands Antilles. A major obstacle was the concern of the ' 

Antillean authoritie,s over the potential effects of multiple US '\; 
carrier entry on ,ïts market. The same apparently did not app1y , 

to the Jamaiean government . 

Without any phase-in requirements 7 the agreement permitted for 
double disapproval of scheduled priees, unlimited designations • and absence of capacity controls; for charters there was a 
double country-of-origin provision coupled with most favoured 
nation requirements Ci. e., "if the Aeronautieal Authori ties of 
either Party promulgate charterworthiness rules which have 
different con,di tions for different destination countries, each 
Party shali app1y the most libera1 of such conditions as weIl to , 
charter ai r services between the Uni ted States and Jamaica ") 
(34) . 

Continuing the incremental, evolutionary development of the 
Iiberal bi1atera1s, the Jamaica agreement now went on to inciude 
"combina tion charters", i. e., mixed passenger / cargo charters. 
Such services wouid be permi tted when "mutually agreed" or 
"fifteen months after. the Protocol entered into force, whiche;ver 
oecurs first" (35). Thus at~ the 1atest, the provision came i to 
effect at the latest on 4 July 1980, fifteen months after th 
formaI signature of·the Protocol on 4 Àpril 1979. 

(34) 

1 
, 

~ . 

US-Jamaica, Article 2 (5). The Belgium agreement had 
contained a similar but slightly more limited most~favoured 
nation clause. Under this, the only other eharterworthiness 
rules to be taken into account were those "applicable t·o ~ 
North Atlantic services" of ci ther Party; US-Belgium i 
agreement, Article 2 (4). • 

1 Id., Article 4 (1). (35) 
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The ~st eye catching provision in the JarnaÎca agreement was 
however the grant ta Jamaica of no less than 10 schedu1ed 
gateways in the US, with beyond rights to any three points in 

Canada and, via San Juan ta any one point in Europe. Accorn­
panying this generous grant was the first use of "rover points"; 
each of the points May be changed every six months (36). This 

was the apogee of US route grant generosity. 

8.3.2.1 Protyction for Smal1er Partners 

." pxper}menting with built-in protec~ions for smaller countries, 
Article Il, "Periodic Review", permi tted each party "at any 
time afte;-!he expiration of three ye~~~rom the entry into 
force ~f this Protoco,l and periodically the~after at intervals 
of three years, ta request a genera1 review of the provisions 
of the Agreement and this Protocol and the~manner in which they 

-
have operated in practice". There was then '1 requirement for 
consultation within 60 days for the purpose of review, but it 
is left unclear whether the dispute resolution provisions of 
the main agreement could be applied ta this article. This ~la~se 
did not become a JIlodel, perhaps because of i ts lack of "tee th" . 

So~e protéction also afforded in that price leadership by third 
country airi ines is specifically made subj ect ta recipr.oci ty in 
the respective fifth freedom markets for the Parties' airlines 
(37). For once, US carriers' beyond and intermediate ~ights 
were not totally unfettered. Theie combined restraints did not 
hQwever meet the concerns of ~any co~ntries, and the US was 
shortly to make further concessions. 

In June 1979, a refinement of the Beigian principles was possible, 
with two significant new agreements in the Pacifie. 

(36) Id., Article 3. Particularly suited to the seasonal, 
"charter~type" market of the Caribbean, i t is nôt apparent 
that advantage has been taken of this right. 

(37) Id., Article 6 (4) (c). 
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8.3.3 US-Singapore June 1979 : Double Disapproval : Agreement 

With Belgium, Singapore had been one of the early bilateral 
part'ners to agree to liberalise pricing· and charter operations . 
The September 1977 agreement had provided'for stimulation 9f low 

~ 

fare pricing options, but nonethe1ess still inc1uded references 
to IATA pricing. Although it provided aCcess for Singapore to , 
the us West coast for the first time, when the Korean agreement 
was signed, Singapore be1ieved itself relatively disadvantaged. 
Also, having lodged a $900 million order with Boefng in May 1978, 
Singapore Airlines (and its government) perhaps believed further 
US concessions to he justified. 

J. 
1 
J 

The new agreement allowed Singapore to designate three additional 
points in the Uni ted States which, as under the Jamaica agreement, i 
could be altered on 60 days notice to the US. Singapore also ! 
received un1imited intermediate rights (a1though service via 
Japan was postponed unti1 1 Ju1y 1981), and heyoFld the USA to 
any points in Canada (38). 

, 
1 

In return, the now usuai provisions relating to mutual disapproval, 
with third Gountry priee leadership, unlimited designation of 

'-scheduled and charter carriers, absence of capacity controls, 
(' 

double country-of-origin charter ru1es with most favoured nation 
, 

provision, were a1so included. 

The Singapore agreen:tent was expec!ed to increase pressure on the 
larger market~f ;the Philippines and Japan Ç39). 

(38~ 

(39) 

US-Singapore, Annex 1, Section 

In Order 80-9-152 of 25 September 19S0, the CAB granted 
SIA temporary exemption authority to serve Tokyo three 
times weekly on round trips between Singapore-Los Angeles. 
The Partie~ a1so, rather unusually, took the opportunity 
to attack the Australian ICAP (op. cit.) which, at the 

, time, was causing great concern to the .$Jngapore and .other 
south east Asian governments. This came in the accompanying 
MoU where it was ~tated that "both delegations reaffirm 
their governments' traditional opposition to anti-
competi tive aviation practices such as monopolies ~ duopoli'es 

(continued •• ) 
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8.3.4 US-Thaï land : June 1979 : Double Disapproval t Agreem"ent , 
/" 

By this t {me the temptation of ftew routes and. the t;hreat that 

Singapore Airlines' ~pansion str'ategy wO~ld ~ow &~ g.r~atlY .. 

. boosted made Thailand a 'prime candidate for liberal' ,partnership 

(40). Al though Thailand already possessed Honoluiu-Los -Ang~les 
rights, thes~ had been unused since Ai r Siam' 5 demise in, 1975'. 

Thai Airways' interest was in a route to S6éttle, with rights 

via Tokyo. 

. . 

'" 

The Thailand agreement i5 apparently the closest to the as model 

of any libetal bilaterals concluded in this e-ra. 1t includes 

unlimited designation and capacity controls, mutual dis~ppr.oval 

. scheduled priCin~gdOUble country-of-origin charter rules with 

most" favoured na' provisions and 'fifth freedom/third",country 

airline price leader ip. . " . 

T:e agre~ent, one of the few full ASAs (rather th an mefe~y' a 

Protocol), contains the 'minimum of perqgation from competitive 

principles: even the provision for priee ~eadership on routes 

between the US a~Thailand for third' country airlines is not 

made subj ect to r:eciprocity (41). 

(39 ) 

( 40) 

( 41) 

Continued. 

and other comparable abuses .1. (lfDuopoly" was the expression 
used by Singapore to describe the situation under which 
bilateral partne.r-s wi th strong mutual traffic flows agreed 
through-p~icing mechanisms limiting the' market access of 
fifth and sixth freedom air~inès. This undermined Si~gapore 
Airlines' expansion ~lans for the va~uable routes ~o Europe, 
but the limited access pOÎiey also inhibited SIA's;expansion 
potential for the Pacifie market.)' " . 

In eontemporary discussions with MàlElysia~ however, the US 
had been unable ta achieve concessions. 

The US-Thailand 
of the standard 
APpendi1 s. 

-
agreement has been used to illusttate many 
texts elsewhere in this paper. See also 

. . 
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Au&usiJ 1979,·:! Double Disapproval 

in contrast ta .the publicity which wà$ given ta these new agree-
1 

ments in the Pacif'ic, the Costa Rican \agreement went almost 
1 

unnoticed - despi te i ts being the firs!t Latin American country 
to cooperate in this way. 

f 

Part of the reason May have been the nove1 conditions atta~hed. 
Until now, the US had preferred ta avoi~ any liberalised agree-
~ment'which fell,short of its main ojbe~t~ves, rather than crea te 
a precedent for a more restrictive form'. \ .o6fhat the Costa Rican 
agreèment var~ed from this principl~ was ~robably the result 
of two factors: Ci) that the US had so fa,r not succeeded in 

\ 

1 ibe'ral isation, of. any Latin Ame.rican agree\nent, and (i i) the 
~ \ . 

gro~ing awareness:that many countries were\unwilling to move 
straigh~ ,frorn a tradition,aI, t.ried ana tes.tfd form of bilateral 
con~roi directly to a' totally unknown, uneo~trol1ed regime. 

8.3.5.1 
Î~ 

More Protection for Smal1er Partners 

The US-Costa Rica agreement in. fact consists of a full liberal 
bilateral ASA, as yet uns igned t together wi th a Memorandum of ' 
Understanding which introduces the f~ll text of the US' model 

~ _ 0 

bilatera! agreement ~ubject to ~ertain designation and pricing 
restrictions. UndèT ~e MoU, the full agreement became 
"provisiona1ly effecti~e" upon s ignlng of the MoU. It only 

( 

cornes' into "final, effeeti ve forc'è" on exehange of dipl0!'la tic 
;notes. 

-
'" It was presumed that such exchangè could take place before 

1 November 1982, as the MoU provisions modifying the agreement 
expire.on,that date. Thus, it wou1d appear that aIl agreement .. 
expires if no further action is ·taken. However, it is of course . 
competent.to the parties ta draw up a fu~ther extension ta the 

, ) 

MoU. 

, 
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. 
The effeet of the protecti ve tlI'ovisions is tQ wi thhold the 

• application of full competition on the primary routes operated 
by the flag carrier of the small~r coun~ry, Costa Rica. TRe 
key route, Mi~mi, was thus limited in the following,way: 

Single designation for non-stop service on the route, with up 
to two further airlines providing multi-stop service; capacity 
anp frequency were however to be unrestricted. 

Pricing was to be subject to country-of-origin rules for the 
duration of the MoU (42). 

Charter services were to be subject to a 21-day advance purchase 
requirement with substitution and fill-up restrictions. , 

In the second most important market for Costa Rica, N~w Orleans, 
only a single designa tion restriction applied; otherwise, th'e 

ge,neral provi?ions of the agreement intervened:~clUding double 
disapproval scheduted pricing and double country-of-origin 
charter rules. 

Apart fI:om these two routes, the full vigour of the agreement 
was to apply (43). _ ~---

(42) The Costa Rican Moij provides a rare explicit description 
of what process is followed when agreement is not reached 
following notice of dissatisfaction by either party under 
country-of-origin regime. 1t provides that "in case of a 
fai~ure of the parties to reach agreement ... either party 
May take unilateral action to prevent the'inauguration or 
continuation of a price for which a notice of dissatis­
faction has been given ... "; paragraph II.B.3. 

(43) In December 1979, the CAB awarded Costa Rican rights to 
13 US airlines to serve thatôcountry from 18 US gateways. 
P~n American and Eastern Airlines received the "protected" 
Miami and New Orleans awards respectiveIy, but th~ CAB' s 
Bureau of International Aviation requested the 1aW-. judge 
in the proceeding to explore other means of "imfl'osing" 
competition on the US carriers in such single designation 

.ccontinued •• ) 
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&.3.6 Taiwan: November 1979 : Double Disapproval : Agreement· 

Again designed to increas~ pressure on Japan to liberalise price 
on the Pacific, the US was ptepared to take a limi t.ed poli tica1 

-
risk in concluding a full îledged air transport agreement with ' .. 
Ta i wan (44). 

The political sensitivity of the agreement was reflected for 
example in the accompanying Agreement that permit~ed the 
Taiwanese flag carrier, China Air Lines, to operate to the 
United States under that name and secondly, in the absence of 
any reference to nationality, from the substantial ownership 
and control provisions. 

Like Korea and Singapore (pre-1977), Taiwan had not previous~ 
possessed scheduled authority to US points. This was rectified 
in ~he agreement by the grant to the Taiwanese carrier of rights 
to Guam, Honolulu, Dallas, Los Angeles, New York, San Francisco 
and Seattle (45) via intermediate points ànd beyond to one point 
in Europe, plus one point in Central or South America. This was 
a relatively generous dispensation and China Air Lines agai~, 
like Singapore Airlines a~d Korean Air Lines had in their tUTn, 
initiated service by operating alI-cargo flights. In the 
Taiwanese case this was to New York. 

(43 ) C,ontinued . 
. markets .. This could be, for example, by the threat of 
backup carrier designation so that, if the incumbent faiIed 
to ol'fer sufficiently low fares, i t would be "un:,des igna ted". 
Although the law judge in this proceeding strongly rejected 

(44 ) 

(45) . 

'the proposaI; the CAB for a long time afterwards continued 
to press fOT this approach in restricted markets, thereby, 
arguably, undermining the original purpose of the provision. , 

For formaI purposes the agreement was actually between the 
"American Institute on Taiwan" and the "Coordination 
Council for North American Affairs". 

Only two of the po~ts Dallas, New York, Seattle, .were to 
be served before 1984. 

• 
~ ,\ 
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, , 

The pT1Clng regime established was full double disapproval, 
permitting third country airline priee leadership on the 
designated routes and fifth freedom matching by the parties' 
airlines. Designation and capacity were to be uncontrolled; 
double country-of-origin charter rule~ with most fayoured 
nation provision completed the ~asic pa~kage. ~ 

For the time being this completed liberalising moyes in the 
Pàcific. Coupled with the more limited moyes with Fiji, Papua 
New Guinea and Australia !46), enough had been achieved to 
ensure routes would be servied with low fares forthe f~'eseeable 
:~ure. Japan was unmoved but pressures were increasing on the 

~)liPPine5. ' \ 

r The long-awaited agreement 

next added to the list. 

with the Netherlands Antilles was 

• "'L'- ~ '7) 

8.3.7 Netherlands Antille's January 1980 Double-Disapproval 

Protocol/MoU 

The Costa Rican agreement had suggested a compromise position 
for the Parties, following previous concerns of the Antillean 
authorities that US carrier designation could'oyerwhelm the 

,~ 

national flag carrier, ALM. .Thus, an agreement (as Protocol to 
the existing ASA) was drawn up side by side with a Moy. This 
time~ the arrangement was to be a tidier one. Unlike the Costa 
Rican plan, ,the Protocol and MoU c'ame into effect simul taneously, 
with the MoU modifying the effect of the Protocol at the latest ' 
until 31 March 1983. Thus, in the absence of any further action 
by the Parties, the full terms of the Protocol automatically 

~ 

become appl icable as of that date: 

.. 
(46) See below. 
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The Miami route was, in similar terms to the Costa Rican 

agreement, made the subject of limited designation and charter 
restrictions. Otherwise the agreement was a model liberal 
agreement, with double éountry-of-origin charter rules and MFN 
provIsIon, no capacity or designation limits and "fair and 
equal opportunity to complete". AlI new continental US and 
beyond rights granted to the Antilles were made subject to 
"rover" provisions (47). 

8.3.7.1 Increasing Doubts about the Value of "Protection" 

. 
The Antillean MoU contains an interesting postscript to the 
CAB's concerns about single designation, providing that "while 
this Memorandum is effective, either Party May designate an 
additional carrier to serve the Miami/Fort Lauderdale-Netherlands 

Antilles market if ,the previously designated airlines have been 
unable to maintain levels of service adequate ta meet market 
demande The newly.designated airline May begin operations 
30 days after the other Party has received the designation 
unless that Party requests consultation. Consultations will 
take place within 30 days of the dat~ the y are requested (48). 

Despite indjpations by the US a month 1ater at ICAO's second '\ 

Air Transport Conference th~-Jiberal provisions of bilatera1s 
would be applied care~ully/in ',fragile" markets (49). The CAB 

- 1 

qad prornptly initia!ed/a Miami-Netherlands An,tilles Service Case 
on 1 February W9kth ~resc_:i~d the' course to be followed in 
1imited desig~tion màyKets: ' 

/ / l ' 

(47) 

( 48) 

\ 'l --' .. 
US-Netherland~ Antilles, Annex l, Section 

MoU, Section II.B.2. 

(49) IÇAO ATC/2, op. cit., Report. 

" 
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"As in other cases involving limi ted entry markets, 
we will take into account the offer or failure to 
offer lower priees in determining which carrier or 
carriers should be selected. We a1so want to consider 
regulatory approaches to create incentlves for carrier 
~erformance resembling those that exist where our 

esignation powers are not lirnited and to explore 
ways to replace a chosen carrier which does not 

B perform effective1y. We expect the parties and the 
judge to explore what those approaches might be. 
(Examples might include temporary certification, 
experimental certificates, priee and service con­
diti.ons, back-up awards and other possibilities.)" 
(50) . 

Inevitably, this engendered caution among those remaining 
countries which aspired to expansion into the ~5 mar«et. Clearly, 
the stak.es were high; the risk to which' the national flag 
carrier becarne exposed was extreme, but new US gateways had 
always been greatly valued. 

8.3.$ Finland : February 1980 

: Protocol 
Double Disapproval (Conditional) 

Among the staunchest opponents of US der"egulatory moves inteli­
nationally were the~Scandinavian countries. Hence, neighbouring 
Finland offered sorne hop~ of creating a local pressure were a 
liberal bilatetal to be concluded. 

Agreement was reached, but at a price. _Finland b.ecame the US' 
only liberal partner where US flag service neither existed nor 
was immediately expected. It was important therefore for the 
US to forge a firmly competitive agreemerit if it were to be svre 
tha t the less tangible "soft't'rights (low fares) were gained in' 

-- ~ 

"dur relationship 'to the "hard" (royte) rights granted to Finland. 
Finland was granted three new gateways (51). 

(50) CAB Ordei 80-~-6. 
u 

(51) 

l 
,i • 

1 
1 
~ 

US-Finland, Article 3. The routes were: (i) New York via 
any lntermediate points, (ii) to Seattle and onto one point 
in California (Finnair elected to operate to Los Angeles), 
and (iii) via Anchorage beyond to Tokyo, but wi thout fifth . !,fl 
freedom traffic rights. on that sector. [, 
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l 
8.3.8.1 Protection of ~More Durable Kind 

By ear1y 1980, the US badly needed both to_ aintain negotiating 
mo~entum and to penetrate the Nordic Only this could 
explain the significant derogations rom the model which it wa> 
prepared to make in the Finnish texte ugh it contained a 
basic double disapprova1 pricing clause, unique wording restricted 

third country leadership and matching privileges. Strict reci­
proci ty was to be required., in each case. 

Thus the double disapprova1 regime for Fin1and-US service would 
only apply to third country airlines where "relevant arrangements 
prov'ide for reciprocity"; furthermore, on1y where "relevant 
arrangements wi th thi rd countries reciproca1ly 50 provide" were 
the parties required to a110w third country airlines ev en to 
match ("meet") priees offered by d-esignated airlines (52). 

Consequently, in the absence ~ such reciprocal agreements, third 
country airlines were not even permitted necessarily to offer the 
same low fares which were provided by the designated airlines. 
On one of the MOSt sensitive issues of liberal bilateralism, the 
US had taken a step baekwards. 

The matehing clause does however permit airlines of one party to 
offer similar priees to those eharged by any airline between the 
territory of.the other party and a third country (i.e., fifth 
and s ixth freedom) (53) . 

(52) Id., Article 6 (4) (b) and Article 6 (5) Cb). 

(53) Id., Article 6 (4) (a) ; this was clearly relevant for 
the US-Scandinavia market. 
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Despi te i ts inclusion as a "fully" 1 iberal agreement, the US­

Finland agreement is" thU5 not a full member of this group. 1t 
i5 included nonetheless becausa entry by US carriers eould 
readi ly overcome the campet i ti ve "defici ency" (S4). 

Double country-of-origin charter rules were however ta apply 
(which included eombination charters from the US) and a most 
favoured nation clause, applicable only to North Atlantic 
markets (55). Article S of the Protocol, "Fair Competi tion", 
i5 notable though for i t5 requi reme,nt fo/l" "a fai r opportuni ty 
for the designated airline"; by om' ion of the word "equal", 
charter operations are not place on the same competitive level 
as scheduled priees, ,thereby' effect protecting them against 
scheduled service competitibn. ' 

This may have been ~ârtial compensation for the more restrictive 
pricing scheme, particularly if "charters" are ever ta be employed 
in the way envi5aged in the "Levine Memorandum" (56). 

(54) 

(55) 

(56) 

/ 

Another difference, unique ta the US-Finland agreement, 
occurs in the grounds for intervention by the parti~s. 
Thu5 Article t) (2) provides the usual grounds, adding 
at the end " ... or because of other similar reasons". '"" 
This appears to qualify only the subsidy clause, but 
somewhat ambivalently. If limited in this way, there 
is no obvious reason for its addition. 

Id., Article 2 (4) and (5). 

See above. 
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8.3.9 Jordan: February 1980 Double Disapproval : Agreement 
! 

The burgeoning traffic growth on North Atlantic-Middle East 
routes made the prospect of new'US carrier entry very attractive. 

This was, however, one area where the State Department firmly 
governed the CAB' s enthusiastic but unconventional brand of 

"diplomacy" Cs 7) • 

The Jordan agreement was produced with a minimum of publicity; 
it followed very closely the model double disapproval pricing 
terms. No phase-in period or other derogation was included. 

There was to be a full double disapproval regime with provision 
for price leadership by third country air1ines and by the parties' 
airlines in fifth and sixth freedom markets. Double country-of­
origin rules were to apply for charters, with provision for most 
favoured nation treatrnent. 

1t had been necessary to establish a biIateral 
and, in view of the conternporary proposaIs for 
consortium airline between the Middle East and 
ment appeared ta take on additional importance 

1 ink wi th Jorqan 
. f" operatIon 0 a '-

the US, the agree­
(58) . 

(57) 1 With Saudi Arabia, for exarnple, the US was in 1981 still j 

(58) 

a:ble to accept "rights of first refusaI" for charter t 
service; Order 81-6-123. This contrasts strongly with 1 
us' competitive po1icies; see, for exarnp1e, Order 79-4-138, ~ 
attac~ing the. Irish gov~rnment' s application of t~,e ~rincip1e 1 
Sorne details of the proposed consortium of Arab airlines 1 
were provided in a speech by ALlA's President and Chairman, ~ 
Ali Ghandour, at the second Llgyd's of London Conference in J 
New Y.ork, 29/30 April 1980. It was proposed that five l 
airlines wo.uld form the basis of the consortium, ALlA, . "'1 
Gulfair, Kuwai t Airways, MEA and Saudia. Tt was to become ! 
"the region' s international operator", arising out of a 3. 

recognition by the parties concerned that they.could not l' 

'~in,y mount an international operation with any measure . 
of success or establish economically viable technical 
facilities". . 

~ , .... 
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Jordan was granted routes ta New York~'Houston, Chicago and 
~os"Angeles (after 1 June 1983) via Amsterdam, Copenhagen and 

Vhmna. An innovation in this area was a form of "rover" point 

provision for intermediat~ routes (59). 

8.3.10 El Salvador April 1982 Double Disapprova1 : Agreement 

(Postscript) AfteT a lapse of nearly a year and a half, a 
further full double disapproval agreement was reportedly 
negotiated with a 'second Central American state, El Salvador. 
Together with neighbouring Costa Rica!s competitive arrangement .., -

" (if extended beyond 1982), this could prove important in the 
long run, but the present economic and political situation of 
the region makes any prediction suspect. 

8.4 Vatiations on the Liberal Theme 
~ 

Apart from the essentially liberal agreements described in the 

preceeding section, the US has, since 1978, also negotiated 
severai amendments to existing bilateral agreements which 
contained sorne liberalising features but retained~ e.g., desig-

• nation and capacity restrictions SUff;7.Cie t to cause the 
continue to regard them'as restrictive . 

. 
8.4.1 "Rest ric ti ve" Agreemel)ts wi th"'-Ifiberal ised P.ricing 

US to 

Hence, modifications were made to pricing procedures with the 
UK, Ireland, Scandinavia, Australia and New-Zea1and. Many of 
the features of these agreements have remained a matter of 
knowledge to the parties themselves. Others, like the Exchange 
of Notes with Australia establishing a country-of-origin pricing 
regim~ have been adequately publicised. In many ways these 
agreements provide excellent illustrations of the way US policies 
'operate - not the least through the forms of compromise produced. 

(59) US-Jordan, Annex l, Section,l (A). 
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8.4.2 Band Pricing 

A second category of "less liberal" dgreements comprises those 
between the US and China, the Philippines and Barbados, the most 
recent comprehensive agreement negotiated with the US. While 
not mutually exclusive of the "resttÏctive" category, these 
agreements are of particulàr interest in that they suggest 

1 

possible directions for the future; as a significant compromise 
between full liberalism and a more traditional conservatism, 
they offer features which may in the long term prove to be 
acceptable to a much broader range of regulatory thinking. 

The pricing innovation contained in these bilaterals is that 
they provide for the establishment of reference fares, around 
which "zones" or bands of pricing flexi bil i ty are permit ted, 
made subject to, e.g., country-of-origin or double disapproval 
(60). Detailed examination of the basic principles in these 
agreements has been extended through North Atlantic Tripartite 
discussion involving the US, ECAC States and Canada. 

This paper will not de al with each of the agreements, but severaI 
merit consideration where they or their ~bnc~pts are likeIy to 
have an influence on future regulation. 

8.4.1 "Restrictive" Agreements: Country-of-Origin Pricing, 
Express or,pe Facto and the Interface with Other 
Philosophies 

8.4.1.1 Australia December 1978/May 1980 : Country-of­
Origin (Conditional) : Exchange ~f Notes' 

As the key terminal traffic generator in the South Pacifie, 
t\ustra~ia ·was an early target for US competitive policies. The 

~ 

(60) See also Chapter 6. 

.' 
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present agr~ement is the result of a fascinating philosophica! • 
(and highly pragmatic (61)) tug-of-war between t~o, policies with 
a broadly simi1ar end point, but diametrically opposed means of 
achieving it. 

The published agreement with Australia addresses only the issue . 
of pricing, although a specifie but temporary understand~ng was 
also reached in 1978 concerning actual frequency leveis fOT ' 
Qantas, Pan Am and Continental on US-Australia routes. 

The negotiation process was set in motion by a combination of 
factors. The 'US intention ta designate an- additional carrier 
was foremost, sparking a revivai of the long-standing capacity/ 
designation dispute (62). 1 

Australia was also feeling pressure from the spread of US low 
fare policies. Partly as a result of these, it was underta~ing 
an Dverall poliey review; New Zealand' s approval of Pan Am t s 
"budget" fares frQm the US stimulated th'e process. 

Initially ~he Aqstralian intention informally requesting con-. 
sultations was ta review "most of the major provisions of the 
agreement" in the 1ight of the threatened entry of a second US 
carrier on the route (63) . 

(61) 

(62) 

. See, e.g., the "mercantilism" theory expressed in Chapter 4. 

See, e.g., Pyman, op. eit. Weight was given to Australia's 
position by the highly unsuccessful entry ~nd departure) 
of American Airlines in the mid-1970s. -

, -

(63) Australian Acting Minister for Transport; "Financial Times", 
24 January 1978. 
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In reality, this was no common bil~eral negotiation; it 'was , . 
the meeting of two recent1y-formulated, radically'new po1icies .. _ 0 

Thei/r one mutua1 objective was stimulation of low priees. From 

that point they diverged violent1y: Australia to greater govern­

mental oversight, the us to reliance on market fbrces (64). One 

sought double !pproval pricing, the other, double disapproval; 

the compromise was a country-of-origin regime. 

Measured in terms of philosophical concessions, the US gave most; 

in practieal terms, it was an evenly fought duel. The end 

resul t was one in whieh low priees and a new entrant were 

introduced; against this, Australia's eapaeity/frequency 

controls were, if anything, entrenched (65). 

j 

l 
1 

The Exehange of Notes, formalised on 28 December 1979/10 January !_ 

1980, actually gives formaI voice to a Memorandum of Consultations! 
, ' t 

drawn up one year'previou~ly (December 1980) whose prieing pro~ 

visions were for effectiveness 1 February 1979. The teI:ms of the 

Notes are regarded as "amending and supplementing" the 1~57 

b.ilaterai Agreement between the Parties, wh·ich is bas ically a 

Bermuda-type. It was this Agreement which' had' permi tted 

Continental's entry. 

Also at that time," the Parties had agreed that- "both countries 

will continue the-W" present liberal charter practiceso for travel 

between the United States and Australia" (66). 

(64) In practice the difference has not been as clear. 

1 

1 
J (65) As Taneja obs'erved, however., "the United States gave very 

li ttie and i t recei ved very li ttIe"; US International 
Aviation Po1iey", 66. r 10 

(66) Joint Statement of the US and Australiàn delegations; 
14 December 1978. As observed.in Chapter 2, "liberal" 
could be used to describe any agreement whieh p'ermits 
entry to its territory of another na~ion's. airline for 
commercial purposes. Henee i t might be, wronOg to dispute 
this statement concerning charters. The bilat,era!l ~charte7 
regime is however considerably less liberal than many others. 

(continued •• ) 
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In fact, however,'Australia's insistence on capacity and 
• 

! n: 
1 

frequency controis side-by-side with low pric~s 1eft 1ittie { . 
1 

\ , 
room for uncontro11ed charters. The'combination of these 
various elements 'thus leads the US to continuè ta treat this 
as a restrictive market. ! 

~ ! 
1 

• 
The "interim" pric'ing provisions t:ontain~d in the -,Notes were 
subsequently given some permanency fo110wing'further negotiations' 

, , \ 

in May 1980; by this time the AustraIian authorities had ~ 

accepted that th'e system~was workable.' This decision' w~s, 
undoubtedly helped by the c9nclusion of a US-New'Zealand 
agreement the preyious month (61). . , 

These negotiations also reflected new agreed procedures to be 
fo110wed in the sett1ement of capac~ty disputes. At this time, 
the US granted AqstraIia, rights o to Los Ange~s, in addition to' 

J: 
the existing San Francisco gateway on· :th~ ~est Coas·t. This 

~ , 

further grant appears partIy to have been a, US concèssion in 
return for indefini te extension o(.1i:he inteript agreement in ' 
May 1980. '" . 

.- ' p 

,(66) Continued. 

1 

, 
i)', 

(', Australia's Interna~ional Civil Aviation Poliey (ICAP), 
announeed on Il Octobe~ 1978, in fact stated that it would 
"preclude at this time, sign,ificant charter operations, 
running paral1el wi 'th scheduleâ services". (Statement of. 
1ustralian Minister for Transport on IntI. Av. Poliey, 

J, 
t 
{ 

t-
" 

~ 
~; 

.. 
l 

Il Oetober'1978; Proceedings of AustraIia~, House of 
Representatives,' p. -1701). 

(67) See below. 
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8.4.1.1.1 The "Country-of-Origin Arrangement" (68) ~ 
• 

l 

,. 
~ __ "_"r_' _ 

The Exchange of No'~es does not however r'efer. in a~y 'detai'l 'to' 

thes
l1
e parts' of the bargain' but, dèscribe,s, brief~y, the teJ'ms ~of 

the- "coun'try-of-origin arrangement". Thi-s is a' Tar~ use of the 
, J 

term in US bilaterals which, as seen, otherw.1se establish the '. (' 
situ~tion by exclusion' (69). 

The agreement i5 in ,fact consistently distinguishable ftom other 
" 

US bilaterals,irt this respect - i.e., in prescribing rather than 

excltidi.,ng, courses'- of, action. 
\ t.:J 
) ~ 

AlI one way or round trip tariffs are made strictly subj ect to j 

approvalspy thè country-of-origin - without the usua~ US limits 
" ' ~ 

on interventio~, 50 that unfettered discretion is gîven to the 

respectiv~ regulatory authorities. 

If"h.owever, one partY,seek!?·consultations to discuss "either 

country' 5 tariff package" then "adverse action on any proposed 

tariff" cannot be taken until after the consultations. (70). 

(68) US-Australia, paragraph (B). 

(69) This reflected the-Australian authorities' concern that, 
under Air Navigation Regulation l06A, they could not 
divest themse~ves of full control over, at least, 
Australian-or~gin tr~ffic. Hence, the usual negative 
form of words could not be used. ~ 

(70) US-Australia, paragraph (B) (3) • 

. ) 
\ , 

o • 

< 

1 
! 
! 

1 

b' 

• 
i 
\ 

j 
i, 

1. 
l ' 
1 , 

\, 

) 



\. 

~ 
t 

-t r , , 
~ 

, 
\ 
! 

. 
J 
t 

( 

<-

~,. ':": :"'~\"'i:" $:~'!~i ::'3 "" '7-~' _"'MW ._, ... - .... , • '''--:-J-~'---'~"'. '" /. . ,r. i 
- 1 

• r{ ~ , 

T~e JRos~s~stan~al departure from othe,,·Ui'i .yrOViSiO~S is .' 
~n ... the diTapprova\ ,and p~oced.~Tal powers retained' by Aus·tra~ia 

+ (but not the -US). \ fi rst', .i t retain,ed the power to ."discuss" 
(!J ~ <. ... .. 1'"............ ~ .. \ J \ ) 

Austra1ian·origin t,ariÎf proposaIs "individuaIly" with each 

l 

designated airline; \ seeondly i t . ":r~sarves the right" (a) to 

approve; (b) to var~, and (c) to rejeét any filed tariff and 
, '. to t'direct the adopt~o~, in its stead of~ueh tariff as is 

considered,fai~ and ~easonabl~" (71). In this way, A~~tra1ia 
is expressly able to ~stab1ish priee floors; 'the praetical' ., . 
application o~ mo~t cduntry-of-origin arraRgements -may in faet 

\ , 
result ln this situati~n .. 

Furthermore, the AustrJ1ian'aer~nautical authority a~parently 
retains the .right to ap\>lY these :provis'ions .. to the' Austr~lian-

--- \ " ~ 

desïgnated airline (5) (only-) for 'US·origi t r~ffs. The only , 
~ '" .. ~ 

1 

1 
f 
1 

·1 

ssion ~ 
P' : 

restriction on 'Australia' s freeddm" of act'i if" s that 
\ " • .,. '<I(...l.. ~ 

Il b~ limi ted,,; 
\. ~ , ~t 

of tari ffs wi th United SI1- ates des igllàted ai in~s' , \~\ 

to traffie originating in Aust.ralia" (72). ., ., i' 
,..... 

The 'pricing prOVIsIons end with ~ requirement or.' the governments ~ 
; 

" il 

" Il 

that they "liberally encourage the introduction of innovative 
• 

priee and quality of servi~e offerings" (73). 

1 

The US has~not coneluded any further agr~ement along these lines. ! 
Few countries oceupy the strong pegoi1~ting pqsit_ion of Al;lstralia, 1 

with an almost total re1iance on end-to-end traffie flows, and ; 
• i 

relati vely limi ted possibi li ty of ,di ver~ion to paraI l'el marketS'. ! 

Probably on1y under these eircumstances would the US be ob1iged , 
. Il to concede so many is sues'. 

:1 
"' fI 

(71) 

(72) 

(73) 

'\ ~ 
Id. ~ paragraph. (B) (2). 'This reflec-ted the requirements 

'of ANR l06A; footnote (69)- above. 

Ibid. Note tnat this method'does not raise anti-trust 
iss.l.\Bs.- The· agreement does not even provide 'expressl)' 
for fl.nter-earr~er)7ego't' . ns. ' 

Id., paragràph (B) (4 . 

. .\ v 

" 

":1 
1 

1 

Q 



, '.' 0 ~ , • '/ 

• \" CI" ~ ~ 1---~, .. _-:-.... _. -~- .~ .. ""o""':"~;::~ __ .... ;~~T"" à ~-'I' 

1 

If the Au~tralian a"greement is int~resiing ~s N~~ae 
. z. -- of US pplicy, S?. the US-~ew Zeal.nd text show ~ffec1s of 

! being caught~ween ~~e two. if 
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'8.4.1.2 New Zealand.: 'A ril 1980 i. in. 

, 
~~~~l..;.;n;..;;..t (14) 
.. 

\ 

The outcome of the US' 20-25 April '1980 ne~~'ti'tion5 with 

9· New Zealann-ttTa~ted s trong ~ri t'ici?m~ fJ:om' CAB Cha\Iman Cohen 

. for' i ts der.ogations from full cbmpetttive obj ectives. WJrile i t . . 
did indeed fall far short of the US' model objectives, it gr~atly 

facilitated competition in the Pacific when taken in combinatio~ 

with the Austral~an ag~eement. It established eountry:of-origin 
• 

scheduled prici~g but with significant protectiGn in many areas. 

As a country able to benefi t from sixth freedom traffic fI'ows to 

and from ifs larger neigh~our, New.Zealand was a natural target 

for the US liberal approach. ~ The offer of 'new gateways ill the 

~US was a~' attraeti ve incenti ve for New Zeal~nd,~ but. th~ ~eavy 
/reliance on international ~viatiori for i ts inte.rri~tional. 
~olitical and communications links created a cautiousness toward~ 
'adopting radlcally different bilaterai strategy (75). 

,rf 
AMi tionally, New Zeal.and was torn between the "two maj or . . 
philosophieal responses" which had ente!g'ed from the "conflict . . 
ge?erated by seeking lower fares a~ the time or stee~ increases 

in costS"1 in its two làrgest markets, Australia and the US . 

. "The ~~s of tlle Unitet.:States and J\ustralia have a direct 

b~aring upon New Zealand's economic and politieal interest aud 

also upon the future of Air New Zealand1wbich is faced with 

major'decision on re-equipment." (76) • 

(74) 

(75) 

(76) 

.. 
In this way the original texts we 
cannat presumably be ~ived. Th 
ASA ~us appear insep~le. 

~the "External Civil Aviation 
reléaséd~1n ecem er 

Id. ,\paragraph 6.3. 

\ 

\. 1 

e "delefed", "i. e. , 
Memo. and orig(nal" 

os New Zealand" 

• 1 

, . 
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In tb~ event,' ew\.Zéaland .opted fdr a '~)f·lexible and pragmatic'" 

biiateral J1O'lic P7) w]li~h all~wed i't, to ~ccept. ail forms of 

regu ion with . ts more p'owerful' partners.' .Its general 
li ,f' 

approac d b to "seek liberal regimés with reasonable 
" ' 

s'afeguard's' ,ning i ts '!attitude to tlte regu,lation of 

" . 

'. 

\ 
. capacit>;~.,Ticin -"and charters" (78): · 

•. ~ a:;;;!!lient acfi1eve~ just th~~: N'éw Zealand a150 received 
. 1 . ' '\ 

J 

two new C"r0ve.r lt
) points in the US, wi th any intermediate points . . 

','in the South Pacifie, i~çluding Ameriçan Samoa'" ,C?9) and beyond 

Canada, Europe and' the UK. (Rights . alread,y' existed to HonçTulu 
, .' ' 'O' • , 

and Los Angeles.) US carriers were given' access to any reâlistic'# , . 

. combination ,"r ~o-utings to j. through N~w Zeahnd (80).. . . 

Country~of-origin scheduled prlclng was accompanied by provision . , 
\ .' 

for p~ice matching~by the designated airlines on their respective 

,lifth {~eedOm routes - m,ainly intended for US-Australia, Third -
party ~rlines were to receive the same rig~ts, subject to 

: recipl'oci t~ '~ustralia a~cepted i~ the following montJ1), V, Il ' 

~ ~, f 0 

Like the Australian amendment, howeve:r, no limitations were i Id) 

.placed on the "righ,t ib. a~prove or disappr~ve" co~nTry-of - origin Il 
priees - ot-her tha'n thJ requirement for non-discriiÎrinatory. ' , ~ 

'f:reatment of the other Party' s dèsignated airline (s) '(2' ,,-
~ . t. 

(77~d., paragraph 4.10. .. 
• 

( 78) 

(79) 

(80) 

Id., paragraph 6.2. 
, , 

Id., Amended Route Schedule, paragraph 1; this appears 
to suggest a gr.ant of c.abotage righ·ts between Samoa and 
the other US 'Points. 

Id., paragraph 2~ 
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, The :p~eambu1a~ ~n' <:~~ '~he Pri~ing A'rt~~. did 
.a new 'form ofwords,~4imed'directly at protec\ing càrriers' 

l , • ~ ). • 1:" 

ihtel'es~s:, '. 0 ' , ' .' 0j '. .0 • • 

:.> "pri.~es ~:~ _~~Ch;';e(;ified JO"jSh~ll be"esta~;ished 
at the lowest léV~ls.çpnsis~~t wit~ the maintenanc~ 

.. 

, of high standards 'of safet'y', 'the provision of compet.-
'. i ti ve, s,ervic;es ,approp-rla te 'to _public demand and, a' . 

reasonàble .r'èturn on inve$tme'nt after' meeting' thé. full' " 
, . costs. of 'efficient operat'l'ons by tbe desiinated'.'~ir:' '", 

lines-> ori the route in que$'tion withooùt 'subsidisation -",,-~ 
' .. f"om o.ther: r'oufe," al" f,:am.,o'l:lier sources." (81) •. ü. ' #'\ 

r ~~g~.tian ~oiltro'l: ~.~l~~n~;~~e~/ a1th~~gh ,th; Bermuda ',1 
fp'1"1n~1~ .. ej. of the baSIC :,ag~eeblep.t .were). t~ ,~ont1nue; fOl\ ,the 
'first fiv,ê y~ars from effectj, veness of the new a~r'eement, the ,/' 

1 1.. ~ , .; .... 1 • 

US ùndertook not to designate more 'than two scheduled airline~ .. ... \ ..., '- ' 

a t any-.-' onè time - 'a slgniffca:Q1; wi thd:I'a~al f.rom' thé US' compët-: 1 . 

i tiv#' princip:le~ (82).' j, 1 ~ , 1 , . 
" " . 

Charters were ,to ~ g,ovèrned by strict country":of-origin rJ,1les. 
As ~ guiding. princip)e, - t1tere welle to 'be "fai.l''', bOut' not: 'necessarily l 
équ~al, opportullit-ie~ ,to' <7~~p~,te b~.tw~e~n ,iiharte,r 'and sch~~~led l 
services (83), a 30-day advance filing ~eriod was required for i 

, , 

incoming charters and a, "catch-aU '" protecti~m, was contained in 
strikingly novel provis-ions: " ,\ ,_ 

(81) 
" P 

Id., Article Il 12); of ~ot~ aIse is th~ fact tha~no 

~' (82) 

reference is made in the agreement to' serving consumers' 
interests ,per se.' The "competitive' services" 'are, 'to be 
"appr~priate to "p~li~: de~a~d'" a very di~.fèrent cri t'eria. 

~ 
is pO~,sible h()wever that, br mid-1980, the US w.as. al reaày 

f rming the 'view that extensive multiple US ai~line entry' 

{a3) 

i international markets was unrealistic, either as a \ 
d, sit:able opt,ion or as a matter of' US carrier choice. ' , 
This was neveT expressed, however. 

Id., Article 12 (7) (a)'. 

.,( 
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ltEaçh Contractin-g Party ,shall t.ake ,1~·to cops tderÉù:!fon 
. , tlte interests of the other Party ,in bo.th i ts desig-' 

• nated 'airline and in the abîtit:y of its'n~tïonal fr 
localized infrastructure to absorb high level;;, of 
tourism during particular, fSeasanal periods.' Shou' d ' 
either,Contracring Party find tliât ~ts national 0 . 
localized infrastructure is' gaing ta experience 1 a'\ ", 
critical ovèr-satur'àtion '1evel, it May th'en .reque~t 
consultations which shall be held as soon as poss'b~e; 
and ~n no avent later than 30 d,ays. At 'such ,cons 1- ' 
tations the aggrieved 'Party, shal~ ,present i ts findings., ' 
If agr~ement is reachep during such consultations each" , 
Par.ty shal1 use its best efforts to' e~fect the â:gt:eed. . 
solut3,on." (84). ' , . 

'. 

• • i ; 

. 1-,' -1· • 
" i , -1. ' 

: L', 
J • ~', 

'9 ~ r' :; 

" 

~ Q j~ 

A f\nal nove lit y, ~as that the agreement was giveh a 'mil1i~~m:'~eÏ'in, 
• t; 

" , 
" 

of thre.e years; a:t; that time i t ~could' be' terminated by '~'~'~~éf " ' 
Party on' only three mOl',lt,hs' notice (85). -', , . 

1· 
.. : '." ·1 

L-. " ',' 
J ~ r", ~ .,:-t:_ 

,8.4.'1.3 US'':UK ril,1978 March, 1980":, 
, " , 

\ '. et S"09· • < .. < o' < < f' < 

The mos t vital compromise of ail has been on US-UJ< ro~t(es. " ~ 
F~om helping precipi tate the US Policy 1 (as a resul t o.f llèrlllooa 1 

II), the UK quickly llfoved towards a'ccommo,datiOIî wi th' th-~ ,us' on 1 
'" !', ' 

both route expansion (but on ca~reciprocity prin,cipl~~) 1\ 

, and on priees.' () ',\ 

" 1~' . '. 
Thus,· while the) U~-UK market remains governed by èrmuda ~H i.~· 

(86) provisipns, the:UK b~gan to take a more relaxe ," at:t'itudé " , ' j' 
,to, ,p~i\ing fr'Om«ibout ~he end of ~977 ~8.7). Writi g' in., Septelâber" ! ~ 
1978, M~ Peter Reed of ,thë CAA obseryed that:, ÎlFor 'about a 

, ' 

year;we have"1lad a de facto.competitive pri,ce regime, witb t,h6 
i 

~ost intéresting results~~ (88). 

(84 ), 

(85) 

(86) . 

, , 

Id., Article 12 (7) (b). 

"Id., Article l~ ,,\(9); /" 

Thè ,British were first to 
with the US. 'See Chapter 

.. 

sign a '''suspension'' agreement 
3. 

, , 

, 
1 
1. 

.,' 

" 

(87) Sub'j ect to a filtther route exchange apd a vaguely worded 
understanding for ffexib'li ty on charter regulation (see, 
e.g~, Lowenfeld, "Aviation Law", 2nd Edition, Documents.' 

~' " 

(88) 
Supplement, 665-692)... > • , 

Peter Reed, "Campeti tion. and ReJlulation' in 
Aviation: A European View", 22 July 1918. 

InternatioPill' 
The paper was' 1 . ~ 

(continued ... ) 
",---~~--, , 

! ' 
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" " . C ",'C' This :has been in t~e 'nat~!e ~ àn ,informa,l :~<?untrY~Qf-or~gîn, ;" ~ : ':-_{ 

, . cpntrql (89). ft was l'lot, howevet:,J' w~ thout~ controvers~ - l,n, ',: 

.. 

. " 'é' , , 

1 
• J 

f 

( j 
, . 

: ' 'c) 

i 
t 
~ .. 
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~ C'· (' . i 
~ 

~ 
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~.' 
~. 

., 
'" 

" 

,c,' Febrù~.ry-197.8,'.the 1;':K ~isap~oved"Braniff!s propo~ed Da!\as/> 

.lF~rt Wo~th ~ London lar!:s, .. "in~isting" ,tbat Br~~f refil,e:' " 
t'at .the lligh' ,lATA levels between New. yo,-k and ,~don" ~O}-. , 

t::- Cf~, C~airman Ka1i~' beli~v!d thi~ 't'o l1e.;;re f+~9~fi~~tion 
. ,' of our worst fears abou,t B~r~uda\ 1 I!; .~hat t,hey' (the ~K) were 

·int~nding to u~e tha't .document as a basjs for thorough 

" "'cartelization!' (9~J"" ", , . '1' ,~ 

r :. , ".,. 
. 'The. CAB reacted on 28 February by thre~a1;e.ning refaliat.l'on 

r "aga'ins,~ 'Briti~h' Caledonian by suspendin:g' its proposedhres: _ 
~ .. {.. '0 .. - , Q Q 

·on Hpuston'-London (92').. President e.~r·te,r accep'ted the . " - , .. ~ 

1 

r 
< L, 

'0 i ,'. 
l' 

\ . 

r 
.' 04 

opportuni ty. to use this bargaining 

6-17-March (93)~. 

J 
weapon. in Dj>gotiaÜons hj ... 

.) 

R 

(88) Continued. 

(89') 

'(90) 

(91)., . 

. 
presented, ,to a Conference of, the Travel Research 
Ass9ciatipn,. New Yo!'k Chapter. Mr Reed' s "inter-esting. 
results" were ~hat experience to date had sh.own no 
.reductions in the "priee ïnelastie segment of the 
market" (e.g., -full economy fares) under t.he liberalised 
approaép; àdd~d competitio~ had led only to reductions 
at the "low" end'. As recessi~l1 bit deeply in 1981, 
however, so·the competitive battle brought down these 
hig~er yield fares.· . 

~ 

Th~re has been no expre'ss st'atement however. ..-
Alfred Ka 
order or 
nternatl. 1978. 

Ibid' • .-
. . ' , 

(92} Doc,ket 32183, 28 Febru~ary 1978 and letter dated the same 
" d~y from CAB Chairman Kahn to President Catt_er. 

(93\)' Lette!' of' 6 Mareh from President Gxlrter to CAB Chairman 
.Alfred Kah.n. \ 

, 

." 

" 

_. __ . .:. __ ._-~ 
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... 
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Th~' t)ut'c~~ ·~as.,.'~ Memora,ildù'm of Con~u~ tati~tts J~ :whi~'" '",it ~~s ' 
,- a8,re'~d' 't'o' ,e~t~nd t.b~ ft.ppl~cabi,lity of -l-ow, far~s ~)Ji a 'much ~ia~l;'. 

,-, t1tnge of ro~tfe~': ,- ,"Ai~i.iné~) 'op'et:a~i,ng', sc1i.ed'tI~9- 's~rv'(ces' duTing, 
, ~wnmer. 1918 an:d winter 1978/19 acr6ss the''''North 'Atlantic wiI1~ , 

• l , " l ' l, J:,\ .-

.', be '~l'~, ~p '~p;~at.e 'b~t~e'~~ ~~e:.l,~ ':~.S, ~a't~w~y~ .~nd, th~ __ j' g.at~w4Y~ 
, with low f~r~s incl~ding standby~ .bu~get- .and.adv,~'n.c~ pu t:~se... , 
~! '" " This' will provi5ie adva1).tage:s to trave~leTs :b,et~een othe US ' . 

gateway~ and, BT,i tish, gateways, pr"evi<?u:s~y tt~~lable on~y on" 

the New Yo~k7'Lohdcin route, and, ~il,l' aJlow the, airl~~~e~ fil bo,th, -
countries great'et freedom ta ',~ompe.te 'fairly in th~' air, i'ravel 

1 1 ~, • ~ • t " ... 1; 

market. In addition the understanding pr'omises that each' 
JI. ~, 1 1 - 1'. 

country will çonsider favorably other innbvati·ve air fare 

proposaIs' base-d on ~he "mutua.l ~nJerstand.i'ng that ·there i:~' 
re~iproci ty in the.t~eat~ènt of ea~'h other 1 5 airliné~. ~pth . . 

countries have agreed to r,eview the position thi's. a'utumn:\l" (94). 

This vague word~g appears to indicate mostly a meeting of!minds 
'," 

(deri~.ed both fr0l!!-mutu~l i~terest and from .t~'a:wa'ren~ss of , 

each 'others 1 retal~a'tory abili ties), 'rathe! than a pérma~ènt," 
binding ~ontract on pricink. Thus, import~ntl~' for the Britis~, 

there, was no irrevocable withdr~wal from the B\rmuoa Ii pricing 
(or other) .p'rinciples',· 

(94) -
- , 

Joint Press Statement, issued,by ~e Office of the " 
Whi,~e Hous e P~é,ss Secr-etary" ·~ash7ug.ton.-, p .17 Mar~h 1978. 

li In ad~i ~ic:>nf the V~i ted States apd ~the United Kingdom 
. have 1nlt1aled. a, b11at~ra1 charter agreement liberal-

isins. charter 'roles in the US-UK market. The agree­
ment.spec~fies the rulés that wi~l now apply on charter 
serV1ces between the two ceuntties. .The addition of 
this agreemen·t settles ,Most of the issues outs'tanding­
from the Bermuda 2 Agreemént and will assure that 
travellers have a b~~hotce of low fares on 
various types of air services. '.' 

.. 
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CAB Châi'rman Kahn ascri,b~d two reasons to' the ·British acc';p1:ance _ \ 
of ,. the ,co1Jlpromise, apart from the 'immedia te thre'a t agains t ,/ ; 

British'Caled9Dian: 

/ 

tilt" is no seoret that thêre· were influential people in tfle 
, ~ ," 

Exeë:ptive. Branch and Congr'ess ready at the tim~ of the cont'{oversy 
,over the Bra~i~f farès to renounce the agreement. And it 

. is no setret that i t was their realization~ of this' fac,t that 
helped persu~de 'the British to I~t the original fares ,go into 
effect." (95). (l " 

I~ 

1 

~'A ~econd factor; 
agreements we had 

1 

1 am convinced, was the far more fibera1 
m~re recently e~'ered into ~ith the Be1gians 

and the Dutch... It was not mere coïncidence, 1 assure you, 
that we cons1uded the agreemerit with th~ Dutch - with their 
acceptance of co~ntry-of-origin rules not just f~'r' charters but 
aise tôr pricing of scheduled services - right in the midd1e of . 
our negotiations with the Britis?, and it was not mere coincid-
ence either ,that almost irnrneqiately after announcement of that 

\ 

agreement, the British decided to accept the priees we ha~ 
approve~ for scheduled service betwee\ o~r two countries as 
weI1." (96). 

i 
, ! 

C~S) . 
\ 

(96) 

See, e.g., l~tter of 21 February 1978 f~m Senator Cannon 
(Chairman of the infl~ential Senate Commerce, Science and 
Transportation Committee) to Secretary of State Cyrus Vance. 
This ex'pr~sed "serious concern" at the Braniff dispute 
and conc1uC:led: "in 1ight of the ,United K'ïngdom's unilateral 
and discrim~natory actions wi th respect to Io"{ fares ........ 
propos,ls; the lack of charter rights; and th~ general 
anti-'competi tivè and restrictiye nature of the Bermuda II 
agreement, 1 would urge that the United States give serious 
consideration to renouncing Bermuda II and beginning 
negotiations on an agreement which can better serve the 
air. passengers of b,oth, countries." 

1 

Alfred Kahn, Speech to International 'Aviation Club, 16 ~ay 
1978, op. ci t . • 

1 
1 
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. 
The UK has ·therefore been a le,der in low fare US-Europe 

1 

destinations, ftespite the formaI framework; this is due 
~ar:tly to the ~aker operation and', subsequently .. to the 
lais~ez f 're policies of the Thatcher go~er~en~ -,an 

eflection on th! way in which ~u.t.uaJi ty of, 
rastical..x "'al ter a bflateral tariff clause (97). 

1 

"vI 

, 
8.4.2 "Sand" Pricing (98) • 

f • 

It has been cléarly seen that inpividual markets have developea 
( '1" .. 

their'own variety of different fprms rèflecting spêcial needs 
and concerns. 

, . 
None of these, aIone, offers the scope for general adoption. 
In "band" pricing, \ more generally acceptable formula May have 

- ~ been discovered. T~ree agreements have 'b~en conc.1uded by the 
US containin'g this scheme; they range from "t:estrictive" (99) . 
'to lib~ral.. Whether 'or not' the U~-ECAC ad referendum agreement 
(100) Ï"s'''ratified, the fact that serious consideration on a 
Multilateral scaIe w~s given to the concept suggests it has a 
broad 'appea1.' 

;, 

-, 

(9,7) The Bermuda II t~riff clause, despite overal! US critism. 
of the agreemen~ had contained substantially new wording, 
for exaVlple promoting the initiation of "innovati v~,. . 
cost-based,,·t'arif,fs" by "individual airlines" (Art.icle 
12 (2)). 'Amortg other new provisions, including the 
establishment of a "Tariff. Working Group",- 'the pa'rties 
agre~Q. to "keep one another formed of such, guidance: as 
they may give to their own airl~nes in advance of or 
during. traffic conferences of the International Air 
Transport Association ... " (Article 12· (9) (a) and (h)). 

(98') . ~ Cha}>ter o .. 'i, 
(99) I.e., according to the surrounding competitive environ­

ment created by the ~greement. The agreements are with 
China, Philippines and Barbados, respectively. 

(100) See below. 

, 1 \ -' 
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As a combin~tion of different pricing schemes, band pric:ing 
dOf~ not preclude the ,use of any other variation in bilateral 

• terms - whether in matching/leadership" or capacity, designation , . 
and routing contraIs. In other words, rather than existing as 
an indeperident style, it can occur in.any bilateral form. 

8.4.2.1 China: S'eptember 1980 : Band Pric~ng : Agreement (1) 

- , 
The Cnina Agreement 1s not considered by the US aSI liberal. It 

• is nonetheless undoubtedly more flexible on pricing that it would 
have been if. conclqded three years previously. It is important 
as the first of the priee band agreements. , .1 

~ 

The basis for the Chinese system is double approva~;. this is 
then followed by a complex and highly detailed "set of provisions 
permitting downward, short-notice fiiing for passenger fa!es. 

" 
The 'operative text reads: 

ach Party 'shal1 permit any designa"ted airlin~ ta 
and insti tute promptly, using 'sh~rt~noti'ce pro-

ce res, if necessarj-, a fare for scheduled passenger 
se vi.ces between a point or points in the United States 
of America and a point or points in the People's Republic 
of China, provided that: . 

(a) the fare is subject ta terms and ~~nditiohS ~s 
agreed in Annex IV to this Agreement, and such 
fare would not be less than 70 per cent:of the 
lowest n<1rmal economy ra~e approved' for sale by 
any designated airline for travel between the 
same point or points in- ~he United ,States of 
America and the same point or points in the 
People's Republic of China .•• " (2). 

(1)' The agreement was part of a highly publièised package, 
including textile trade, maritime transport and consular 
services. 

(2) US-China, 'Article 13 (3) (a). 

1 

ï' 
! 
L 

, 
l, 

1 
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\ 

Thus. to he automatically acceptable, the priees mut\ "he ma~e 
, ,t 

subject to a minimum numb~r .of restriction,s, including, e.gî, . . 
advance 'purchase }'equrrements- (3). The purpose of thj.s pro-

, . . 
vision - as can ~e see.n from the nature of the restrictions :-

" 
was to avoid diversion from" economy fare l~vels. This co"ncept .. . 
was later adopted in tbe US-ECAC agreeme~t (4) •. 

\.-

In addition to this, a variety of "matching" options is' pr~vided. 

',If "subject to similar terms and conditions as the matched fare", 

then 

(3) 

, 
" 

(4 ) 

(5) 

where 'the mat-ched fare is 6ffered by another deSigna~e ;" 
a.irline "in whole or in part" over .the specified, or other 

route.s, the same 30% downwards limi t applies; 

where it is offered by a non-designated airlille (e.g., ... 
of a third country) "in whole or in part" ovèr the 

specified 'route, h the 30~ downwards limit applies; 

. 
where offered "soleiy" by a non-designated airline over 

a non-specified (e.g., parallel) route, the matching 

flexibility is limited to 20t down:J(lards (5). 
" 

Annex IV tu ,1:he agreement 
,J 

~ 
P \. d prbvl. es ~ 

"Discount fares wi thin the zone of prlclng flexibili ty 
described in paragraph (3) ~~f Article 13 of this Agreement 
shal1 be subj eet to conditions of the type general1y , 
applicable to' same or s imilar fares in other ïnternationa1 
air transportation markets. Such discount fares shal1 be, 
subject to conditions in not less than four of the fol10wing 
categories: 

Round trip requirements 
Advance purchase requj,rements 
Minimum-Maximum length of s~ay req~irements 
Stopover restrictions . 
Stopover charges 
Transfer limitations 
CancellatioIi refund penalties 
Group size restrictions 
Return travel conditions 

'Ground package requireme1'.lts." 

See Beiow. 

Id., Article 13 (3) (b). Note the use of "match" rather' 

( con t inued •• ) 

l " 

1 
1 

1 
1 

! 
1 

1. 

• 1 

.... 

\, 
; 1 



• , 
[J 

" 

( 14 

\ 

1 {") 

( 

Il' 

J 

) 
./ 

... 

, J 4;iS4UI\!ft au.,.,trJJ 1 

ç 
11*' ni l'fi t :.U)1R .... W_ ft )JIIW .~111 dt"- .ad J; 

;, " 
.. 

" 

194 

Furthermore, th'ese provisions ·were also' to be apl'Jlied '''mutatis 
. " 

mutandis, to far.es of the designated'airline(s) of the'other 

larty ,for the provision of 'international' air serv,ice between 

the terri tory of the first Party 'and a third ,country", 1. é. , 
___ "_.__ aL • 

for thT'0t;gh traffic (6). 

The same tegïme does not apply to cargo ,rates, lihère dO)lble. , 
9proval procedures apply; except that there may ·be no dis-, 

,<.!rimination against, f~lings by de~nated ,airÜ,nes of the ot'her 
./ \ 

Party (7),'. . ~., _ 
~ (~---- . 

Other provisions of tpe Agreement 

cha·rte~s, cç)Untry-of-oxigi~ rules 

~ subject to spe,cific approval (8). 

are not innov~tive; for 

apply, but flights Temain 
~ 

[) 

. ~ . 

(5) 

(6) 

(7) 

(8) 

! 
Continued. 

than "meet", presumably (i). restricting the offering of 
fares to exact models of the 'original, th en (ii) extending 
the provision as described. . , 

Ibid. 

Id., Article P3 (4). 

Undoubtedly the value of an a:i.tr transport agroeement with 
China did not rest entirely ,in i ts cbmJÎlercial poten-tial; 
as deseribed br. President C~rter at the public signing 
ceremony, it represented "a riew and vital force" for 
world peaee and s~ability. In such cases, compromise of . 
economic ideals i~ always possible. 
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8.4.1.2 Philippines: October 1980 Band Pricin8 
: Agreement/MoU 

" 

The US-Philippines agreement was ~r_e liberal 
China pri~ing formula. It followed a pèTiod of 

version of the 
'20 years wi thout 

.a formaI agree~ent between the-two countr~es (9). It resoYved 
a number,of problematic issues for the~tie~; in addition, ~ 
the Philippines/received intermediate r1ghts in Japan, two new 
us gateways with one point beyond and further phased-~n rights. 

,Ac~ompanying and preparing the agreement was a Memorandum of 
Undetstanding designed to allow for "an orderly transition" , , 
until the agreement became fu1ly effective on 1 September 1982 

, 
(10) . 

j 
~ ,1 

1 
Th~ Philippines had not been rece~tive to US competitive po1icies; 1 

PhilippineAirlines' Chairman-Roman Cruz had been a vociferous 
oppon~nt (11). Thus it was no surprise that the agreement fell 

~ 

short of full US model terms in important ways - to an extent , 
which would never have been contemp1ated by the US 18 months 
earlier. 

Taking a positive attitude, CAB Chairman Cohen maintained that 
the agreement "belies belief that we pressure our trading partners 

, , 

in ta s~gning liberal agreements, and, that small carriers cannot 
remaîn competitive wi th US carrier,s" (12). 

(9) "In.terim Arrangements", had appl~ed since 10 August 1974. 
(10) Both MoU and Agreement May bEt terminated during·the course 

___ ....... Qf th~ MoU on 180 days' notice; MoU, Section F (2). The 
...-.",~y -" combination follows the Netherlands Antilles agreement/ 

\ }io~ pattern", rather than the Costa -Rican. 

, 

(11) See, e.g., Cruz, "American Aero-Imperia1ism", op. cit. 
(12) Marvin Cohen, Speech to MIT/ITA Symposium, Boston, 

16 October 1980. 
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) 
t ' , 

M~st important derogations from the full liberal model were the 

om~sion of charter.s from the a~ement and imposition 
'specafic li~itations on scheduled carrier designation. 

.\ " . 

of 

The MoU 

imposèd-1!âdi tional capaci ty and frequency cons_tr~ints, with a 
more limi~ed designation than the full agreement; capacity and, 

frequency restrictions were replaced in the agreement by a 
standard liberal clause (13). 

Pricing provisions of the agreement are unaffected by the MoU. 
They w-ere to apply immediately. Most important was the "band" 
formula used, but several other important cha~ges were made from 
the US mode 1 . 

In fact two priee bands were created. Based on an "index fare 
level" (14), a double disappr6'ftl r~gime applied for passenger 
fares down to 80% of the index fare (15); below this leve1, 
priees were made subj~ct ta a eountry-of-origin syst~m (16). 

(13) 

(14) 

(15) 

(16) 

i. e. : 

"INDEX FARE" -
(SFFL) 

Priee Level Approval/ 
Disapproval Method 

-':' 
1 (And upwards) 

100% --- JI 
Double Disapproval 

80%== ·1 Country-of-Origin 

US-PhilipJ(nes, ~U, Sections A, B, C and agreement, 
!rticle Il. 
US-PhiliPrines agreement, Article 12 ('4r and (6) (a) 
At leastor the present, the index fare level adopted 
the CAB's Standard Foreign Fare Level in effect on 
1 OetÇ>ber 1980,. amended quarterly; Annex II. 
Ibid. Under Article 12 (7), there is a total prohibition 
a~inst unilateral intervention on cargo pri~es. ,1 

Id., Article 12 (4) and (6) (b). No maximum.percentage . 
is set. 
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The essence of the system is made clear in Article 6 (4). 
After setting out the notice and consuitation requlrements, ." ' . , wh~n dissatisfaction is expressed over a price, the Artic)e 

" 
provides: 

" . .. If the Parties. fa.J,l to teach agreement, the . 
priee shall go into elfect unless a Party disapproves 
such priee pursuant to its rights under par.agraph 6 
(b) of this -Article. " 

Paragraph 6 then sets out (a) the prohibition against and (b) , 
tbe prescription' for unilater~l interv~ntion: 

"(6) With r~spect tb unilateral action by a Party 
to prevent the inauguration or continuation of any 
passenger priee proposed or charged by the airlines 
of either Party for international air transportation 
between the t~rrito~les of the Partie~: 

f 
_('l~ Neithe~ Party may take sueh action if the 

priee is equal to or greater t~an 80 ~r 
cent of the appropriate index ïare level 
as defined in Annex II; 

Cb) Ei ther P.arty may take such ·action provided 
that' the priee is less than 80 per cent of 
the_appropriate index fare level, but only 
wi th:.respect to traffic for whi-qh the .first­
point on the itinerary (as evideneed by the­
document authorizing 'transportation by air)., 
is in i ts own te.rri tOTY'" • 

-" ' 

"Meeti'ng" provisions permitted the .parties' carriers ta meét 
'\ 

each others' priees in third and fourt'h freedom markets as weIl 
as between the other party's territory and third eountries (17); 

(17) 

\.._~ 

Id., Article 12 {S) (a) and (b). The text refers to 
meeting priees "proposed oT charge-d in -the marketplaee"; 
this apparently implies acceptance that market fares 
can De other than those filed, but raised difficulties 
for government over sight of the "meeting" provisions. 

.. 
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thirA country airlines could meet price ffered in 

third ~ and fOU(~ freedom market~. ,but only 
th~ t"arties' 

1 • 

to reciptbci ty 
(lB). ~ " , ) '"" 

. \ ' 

! 

/ 

Interventio~ under' either price band is overne~ by •• word.ing 
ways: is unique in the liberal texts, in oticeable 

J 
which 

J (i)' by r~movin-r-the /UbS idy provi. ion; \' 

,..~--------------- -

... - ' -
(ii) by adding 'the possibility of " esttictive" . 

prices under(> the "dominant , 

~ criterion (19); and -(i (i) "~neconomic" 

\ 

by introducing tpe'concept of 
(20). " 

1, 

l' 

Th.e criteria }ppear in the tollowing terms: 1 

".' . Tntegention by"the Parties shall be limi ted 
te: • 1 

, '. ~ :R oJ:~ ~ f consumers from di c rimina tory 
p ices gr ract~ces. or prices hat are 
nreasonabl hig~âer restric ve due tQ the 

abuse of a domin7Ht position; 'and 

protection ,of airlines from-predatory prices 
that ,are artificially low Dr uneconomic." 

~ . .. 
(18)\ 

(19) 

(20) 

.... ,-' .-n, .... ' 

Id;, Article 12 (5) Cc).' 

I~.) Article 12 (1) (a). 

Id., Article 12 (1J (b). In this Article "uneconomic" 
1S used to qualify the words "pr.edatory priees", whereas 
in the preamble it appears as an alternative to predatory . 
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For pract ical purposes, these criteria will he a,ppJ.ied, if 
at aIl, in the context of country-of-origin disapproval; her~, 

it will be recalled the burden of proôf is de facto placed on 
- the party whose f1ag carrier's price.is the subject of a notice 

uf dissatisfacti~n. Henee, these amendments could produce , ~ 

additionai latitude for the parties, epmpared with, •. g., the 
Dutch and German eountry-of-origin ag}-eements.' 

1'-.. . 
/' . 

The ~e~t band agreement' eontained a muèh broader pric~ r~ge and 
l made ~o provisibn ~or heIow-the-band eountry-of-origin pri~ng. 

___ J 

. - "' 

8.4.2.3 Barbados 'April 1982 : Band Pricing : Agr.ee-ment 

The US-..,Barbados agree11\~nt (21) erred kit,tIe ,from the US modei 
agreement; it may even iI).ustrate the US'- new p.,re'ferred text . .A 

The competitive environment which it ereates diffefs only from ~ 

) 
) , , 

\ the earlier model in ~ts priee band formula and, like the U~- ~ 

Philippines agreement, in making third country airlinet"meeting" 
provisions subjeet to reciprocity ,(22), It does 'not lrmit 
eapaeity or ~esignationt allows double country-pf-origin c~arters 
and is basieally aouble ~isapproval pricing. 

Cargo priees may not be unilateralIy disapproved, regardless of 
• l 

level; thus, again_~ike the US-Philippines agreement, cargo 
priees are not affeeted by the priee b~d formula (23). The , 
same applies to "tirst class" and "premium~' class passenger 

l' 

priees (24). 

(21) 

(22) 

(23) 

(24) 

Still ~eferendum at the tim~of writing. ~. 
US-Barbado\, Article 12 (8)~ This extended the de~inition·· 
of "meet" to include: 
"the right to establish on a timely basis, using such . 
expedited procedures as may be neêessary, an identical 
or similar priee on a direct, iriterline or intra-line 
basis, notwithstanding differences in conditions, 
including but not limited to, those relatin~·to routing, 

.distance, roundtrip requirements, connections, ty.pe or 
conditions of service, aircraft config~ratio~or type, 
or such priee through a combination of priees." 

I~., Article 12 (6). ' 
Id~, Article 12 (7). 
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The .passenger fare, band is describeâ in Article 12 (5) and, • 
in'view of the foregoin,'exclusion, ~'o~ers"only economy and 
discount prices ~ although these are defined on~y ~y exclusion. 
It covers priees between l15~ and 40%,of the "base-no1'mal 

,cKonomy fare" (25,). 

, \ 

! 

i. e. : 

NINDEX FARE" -
(SFFL) 

{! , 

Price Level 

115% 

100% 

40% 

, 

Approval/ 
Disapproval Method 

,Double 
Disapproval 

(As the first price band 'system to include charter~prices, it 
'" is:of at least historieal interest that the US has'aècepted a 

"charter-priee floor" for the fir,st time. Below 40% of the 
Index Fàre, even US-origin charter~ price~ must 'be approved by' 
Barbados (26).) 

\ 

(25) 

o 

Id., Ar.ticle :p (5) (A) (i). This is ,explained in the 
agre~t ïtself (rather than the Annex) as: .. 
" the lowest avallable fare for normal eeonomy-class 

. seTvice filed for and, permi~ted by the United States . 
Civil Aeronaut~cs Board to go into effect on or after 
October 1, 1979 for travel originating in the United 

I:State~, for eaéh U.S~-Barbados city-pàir market, as 
, adjusted for cost changes eon~~ent wlth the Standard 

Foreign Fare Level computation~ ~blished periodically 
by the United' States Government." 

~f. the US-Philippine ag.eement, where the initial 
reference point was at-the date of the negotiations. 

" 
(26) Id.; Article 12 (S) (A) (ii). 
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The agreement specifies the maDh1,nery as follows. If, following 
the observance of con'sui tation: procedures, agreement h'as ~ot 

~ 

been reached, then, 

" (i) 

.' 
unless both Parties' agree ottlerwise, a':(p'ass~nger 
priee will continue i~ e(fect or enter into ' 
'effect on the proposed date of effectiyeness 
'if it Is at least 40 per cent but nor more than 
115 per cent of the 'base normal economy farè in 
ef'fect on the date the pri.ce is fil'ed; 

(ii) eithef Party,may take action to prevent inaugu~­
ation or eontinu~~ion of a passenger· priee if ' 
such priee does not'meet the conditions speci-

1,1 fied in par~gtaph (S) (A) (i). Il (27). 

r' 

This was the first fùll agreement between the US a~d Barbàdos, 
replacing a 1972 Ùnderstanding. NQ confrontation oteurred 
between the two countries immedh~tely before the negotiations, 

• r- ' 

but as a tourist destrnàtion Barbados had" an ipterest in expan-' 
sion 9f ser~ice from the US. Barbados reeeivëd rights to three 
usi gateways under a limi ted "rover" grant wi th a further route , 
to be grante.d ff and when Barbados \removed restri,etions on US 
intermediate. riights. - The dispari~y between this and the m~.ch 

- more gen~rous grant to Jamaiea may.refleGt the COncerns of US , 
airlines at the US' generusity in trading "hard" rights for 
"5 o~' , (2 J') r' ) .----" 

" . 

.. , 

o 

(27) Id. ~ Article 12 (5) (A). 

(28) See above. 
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8.4'.2.4 Memorandum of Unàer's t'anding ECAC 

1 
O~' 2 May 1982, amuI tilateral prieing agreement was provisionally J 

l, 
1, 

concluded in what was desc::ribed as à "unique development.in the 
,; 

histÇ)ry of international aviat4on" (29). 
<:> ~ 

, Representatives of the US and nin'e European nations signed a 
.Memoran,dum of Unders:tanding providing for automat,ie approya1 
of US-Europe ?ehedul~d far~s within agreed priee zones (30). 

[ 

, 
S~bjëct to cohfirmation of adherence bi 15 June, the ,zone system. 1:. 

was to go 'into effect on 1 July 1982 for a 6 month trial period, 
c wi th the possibili ty of ~Irenewal or ,',~~proval on a permanent basis" 

(30)' . 

/ 
The. agreement providei,for five tariff levels Duilt around the 
specifieally (bi1aterally) agreed referenee point for each 
route: 

(29) 

~ 

{30) , 

,. 

(31) 

Priee Level (31) 
.. 

Il Fir'5t Class 
150 

. ~.Business Class 
120 

REFERENCE Automatic Il (100) Eeonomy POINT Approval 
80 ' \ 

~ Discount 
70 

-
60 

~ D'.e~p ...Dis.c~un t 

ECAC ~ress Re1ease, No. 54E, 5 May. 1982, 2, quoting 
Mr, Erik Wil1och,'ECAC President. 

~ , 

The nine countries were Belgium, Germany" Greece, Ire1and, 
Italy, Netherlands J Portugal, Spain and the UK. Yugoslavia, 
initialled tne agreement and was, expected to signe 'France 
and Swi tzerland e,xpressed support; US-DoT Press Release 
14-82, 3 May 198~, 2, and USrECAC, Article 8. 

The 1imits of t~e bands ~ry by up to 10 percentage points, 
but the above diagram.is. 1ntended' as an indicator only. 
Seasonal and directiona! variation also oècur. 
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Given th~- complexity jof the tiere~ system, the parties,vent to 
pains to elaboJate 'C"ondi tions - including seating densi ty (e. g., 

to sepal'ate b~iness clas-s from economy class) (32). ,P 

1 

i 
1 

Inevitably, this deroga~onsiderably from the US' competi~ive 

Objectives,~lth~ugh ~~ovision is i~cluded for such matters as 

Short-n;tice matchin~ filin~3). 

There appears to be no provision'for disapproval of fare levels 
falling within the zones, although the temporary existence of the 
agreement would tend to encourage ·reasonableness. (Outside the 
zones, applicable bi~ateral t-erms apply.) A "Tariff Working 
Group" is 110wever to be establ:l ed, to meet either "a't the 

\ 

ini tiative of any Pa,rty" or at lea e every six months (34). 
Its powers are limited to mutual examination and consideration of 
the fares in question, but'it could weIl assume a more structured 
nature in an~ permanent agreement which May be negotiated. 

The agreement was a product of several factors, including the 
severe financial difficulties of many airlin~~ operating on the 
North Atlantic; in this climate, the continuing threat of the 
CAB's finalisation of the IATA'Show Cause Order (thereby 
precluding US carrier partici'pat.ion in, TATA tariff coordination 
on North Atlantic routes) appeared influential on European 
governments. 

1 

(32) Annex 1 ta the Memorandum. At the time of writing, this .1 
text was not av~ilable. 
US-ECAC, Article 4.' Q' .' r--- I~ 1 (33) 

(34) Id., Article 7. cf B~rmuaa II'5 T~iff Working Group, .. 
above. A separate-working Group is also e~tablished' to 
drafl a permanent agreement, which.may include cargo and 
charter prices (Article 6). 
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" '. -As the Memorandum contains' agreêment not- to prevent (or,requite) 

car'rier particip~tion.in multllateral tariff coordirlati~n for 
~he purpose of automatic approval within the zone, the Show CiUse .1 

, 
Ordet's'eff.è~tiveness if suspended at least for the term of th~. 
agreement (35}. ( . '), 1 

1 
.1 

) ,1 
" i 

Apart from its· unique ~uasi-multilateral nature (36),'the Zone . ' .. 
system bears a similarit~' to the US-China agreement in that (i) 
the reference point in each bil~teral,market was established by 
agreement between'the parties, (ii) certain conditions must be , , 

attac~ed for' the lower zones; and (iii) Mconce~ation was ,on 
price flexi~ility, without ·ame~dment of the other, pre-existing, 
bilatera! t~rms. 

\ 

1 
II 

i\ 
, 

, 
. \ 
1 \ 

Although the scheme does not amount to int~rgovernmental tariff 
• \ 0 

negotiation as such, i t W,BS necessary to agre.e each bilaterai 
route's initial refere~ce point. From that point it is clearly 
envisaged that actùal pricing levels be left to airlines, . . \ 

individually or multilaterally, to determine. 

. Th~ Mémorgndum is unprecedent in international aviation. It 
offers(the possibility of a challenging new order in pricing 
regulation. For this reason, its functioning will.be closely 
w~ched by regulators and airlines throughout the world, ,as ~n 
apparent' compr-omise between .the US' model competitive system and ... 
the traditional regulatory style. ,l) 

(35) US-ECAC, Article 2. 

(36) The'agreement is in one aspect actually bi-partite, with 
the US constitutjng the first'partyland the European 
governments the second party. There is no similar agree­
ment among the European governments to govern intra- . 
European fares. 
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" . CHAPT ER 9. CONCLUDING REFLECTIONS 

1977 saw the beginnings of a revalut ion in the regulation of 
international air transport. Never before ,had any devel.oped 1 
aviation power moved out of the mainstream of bilateral poliey. 
For more than three deeades th~ Bermupa system had bean aeeepted 

t--,j 

. in one fo~m or another - by aIl, ~ations; the only aberration, 
strongly pressed by the US, was the widespread use of programmed. 
eh,arters through the 196'bs and 70s. The r'evolution has not 

\ 

tO,tally .sueeeeded, but the avia'tion world will never be the 
same again. 

..-... 
The purpose of this'papér has been to seek to interpret the 
main ele'ments of ,'this ~nèw: poliey 'as effeeted through bilateral 
agreements. The c~uses, the motivating forces behind the new .. 
agreements have been eonsidered in as far as they explain the 
motivatio,n and meaning behind thoe new .. ·terms - and as they May 
also provi~e indication~ to w~ere US poliey wi~l lead in future. 

Throughout, the obj'ective has bean .to add a further dimen~ion 
to the novel and Qndefined words of thé so-ealled Iiberal agree- 1 

~ . . . Il ments. SuperfieiaIly, this is not difficuIt; the problems arise 
as mu~ in"comprehending the vastJ.~ different directiôn of the 
new poI1cy as in understanding-its verbal expression. . 

~ Simply stated, in i ts extreme form,' the bilater"als preclude 
governmentai contraIs on; 

prices; 
capacity; or 

designation, for third an: four~(h' fre~dom 

0(1 

,\ 
" 1 

services. 
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Routes remain strictly in the government domaib~ except for 
charter services, where no "commer.cial" constraint may'he 
impo5ed. In sèveral cases, similar provisions exist for the 
parties' fifth and sixth rraedom routes. 

9.1 Inherent, Conflict -, 

) 

This simplic~ty is, unfortunatelYJ·illusori~ This is because 
the US policy is a breed apart, u?ique; it is not readily 
acceptable to foreign governments .. Even wher~ liberal agree­
ments have been ,concluded, the perceived benefit derived by 
the foreign partner has not generally been the competitiv~ 
framework, but ~ather the value of new route grant~ - in some 
cases combined ~ith the need to protect national iRt~ 
avoiding traffic diversion to other 'gateways. 

J \ 

(There has been a duil ~rony in the negotiating process itself 
- first that the very ~ of responding to a threat of this 
nature is antipathetic to the concepts of the free market and 
of predominant consumer benefit; secondly that the actual value 
cjf the route-grant benefit i5 .immediately eroded, not ônly by 
t,e devaluation of route entry itself, but also because ~ew non­
US carriers ha~è~the market power to exploit more than one or two 
US gateways.) 

Consequently, one of the parties in ·each relationship is, 
conèeptually, a reluctant partner '(1). Wher~ it entèred the 
ag/eement seeking a benefit, that benefit was determined in 
traditioThal terms, in enhanced flag carfier and national market 
viability·- not in esoteric, competitive terms. 

,. 

(~) The,e are exceptions, notably the Netherlands. 
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If these benefits do not materialise, discontent develops. lt 
is here that the bilaterai formula is made.complex through its 
simplicity. 

Whether on detailed issues such as a specifie fare level, or on 
• 1 

1 

broader grounds, minimal scope exi5ts for unilat~ral, protect~ve 1 

action by a concerned government. This is a new and of tan 1 
unwelcome status for national régulato~y bodies; it ts, moreover, 
one wbicb imposes great stress on the particular bilateral 
agreement a~d on the regulatory framework itself. 

" 
',., . 

It is th.us important to determine thé parame~t:f" of governmental 
. 6" ,J< 

scope for intçrventfon, whether unilateral or mw{ual. As bas 
been seen, the' scope in the pricing area is heavily limi ted. 
There is virtually no escape-valve,'short of denunciation. If 
the liberal agreements are to survive in their more purist 
versions, I then thi~ i5 !1 challenge which must be met. 

9.2 The Importance o~ Being Different 

, 
Most importantly for the system overall i5 that·, US policy' and 
the liberal agreements are, in regulatory terms, the cuckoo in 
the nest. They represent an aggressively different minority in 
what is otherwise a homogeneous bilateral network. Out of a . 
probable 20,00 air transport bilateral arrangements and formaI 
agreements governing international routes, the liberal agreements 
account for sorne 20. 

" 

Yet, visibly, their market sagnifiéance has been far greater. 
While in sorne ways the US' policies nave gain~d from the inter­
,action between Iiberal and traditionally-regul$ted.routes, they 
h~ve promoted new prbblems. A maj or one has been more frequ'ent,! 
inter.governmental consultations .• 

• Il 
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concerns foreign goyernmen~~d the 
Deputy Assistant.Secretar~.BoYd Hight 

uS, 

expressed the need t9 "find common ground with those aviat,ion 
, ' 

partne-rs who pre resistant"-""to- ).iberalisation" (Z). He observed \1 • 
" 

that while 'the US' pro_fesse(C aim was to stimulate m~rket forces, 
~of the ironies of our liberal policy, is that i~ sorne ,respects 

!'~ it may increase rathér·th~n d~minish gover~entls role. This 
is particularly true in our dealings with developed ~egulatory' 
regimes, and one of the mo'st persistent problems infP.ricing." 
(2) • 

. The significance of pricing's centrality will 
further below, but more generally this statement eviden es 'the 

, 
'effect pf pu~suing any different course in international affairs 

\ . , . 
where the interests of' other states/are at stake. When. an ' 
economi~~lly powerful nation fol1ows that course, .the systém 

\ 

,becomes' inherently uns table. 

1 , . 

'). 
\ ':1 

This papet began by suggesting that i~stability was in the US' 1 

interests;\ emperieal evidence would support the val~ity of 1\ 

such a statement. More' diff,icu~ t to d~termine is where US Il 
interests i~ fact lie at any particular time --whether they are . i 

genuinely mercantilistic ( 3) or whether the consumer/competitive ~ 
lnterest prevails. ~But, so long as the pr~p1tsition i5 correct, 

1 \ \ 

it must be assumed that, 50 far as the US is able, a ~r~e of 
instability ~ill remain in the system. 

'll 
", (2) '!US International Aviation Polie ",' Boyd 'Hight, US DoS 

Deputy Assistant ecretary; ress to the Second Lloyd's 
of London International Civil Aviation Cont:.er.61)c~, New York, 
30 April 1980. - ' 

(3) See abova, Chapter 4. 
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, 
Like most value judgments, this observation is subject to a 

threshold being reached, upon which the option becomes 'counter­

productive. This therefore prescribes the limits of effective­
ness of any given course, but far from being fixed, these limits 

fluctuate with time and opinion. 

In thëse ter~, i t would seem that, after a period i'n 1980/81, 

where US paliey went very close ta that thresho1d, a plateau , 
has now been reached. Strategie, or even perhaps philosophieal 

reappraisal of IATA tariff coordination has made possible a 
multilate 1 ~pproaeh to liberalisation (at least of sehedu1ed 

pricing) he North Atlant~e. Should this sueeeed, a new 

"range of ibilities opens up; towards this end, there is 
merit in east temporary withdrawal from the threshold .. 
There is, after aIl, always the potential threat of re-emergence 

of the charter .force, in a form not yet seen on a large sca1e 
(4). ~ 

9.3 Coordinati6n of Tariffs 

Since the failure of the Chicago Conference to determine 

proced1,lres for collective .fare and rate fo.rmulation by govern­
ments, no serjous consideration has been given to the possibility 

o The US-ECAC understanding offers a possible exception however. 

It may.be· argued that by ~stablishing the parameters of 
(automatically) acceptable fares in each respective bi1ateral 
market, the US and ECAC governrnents have in fact at last inter-

, vened into the tariff formulation process. 
"''''' 

Were the priee bands to be, say, in the range of 2-5%, this 

argument would have greater force. However, given the actual 
breadth of the zones, it is unrealistie to treat this as i~ter-' 

governmental tariff establishment. ,., 

(4) ~. e., the "pub! ic" charter form. 

, 1 
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The role of priee formulation will almost eertainly remain with 
- tlie airlines, individually, bilateral11 or multilaterally. 

Following a period in whieh the US CA,pereeived rATA tariff 

formulation as being directly eounter to US interests, there 
now appears ta be a recognition that benefits can be derived 
from US carrier participation - most notably in terms of easing 

direct intergovernmental stress. 

It has in fact never been US (5) poliey to prohibit the 
i , 

functionirtg of IATA. The 1978 Policy makes no mention of it (6) 

at aIl. 
b' 

While, as noted above, this paper is eoncerned oniy with the 

prescription of go~ernmental approval processes rather than 
formulation of priees per se, it is useful to draw the distinction 
in order to define the limits of each. the US-ECAC agreement 
makes clear that there is no incompa~ibility between a double­
disapproval regime - i.e., intervention by governments - and 
mul tilateral formulation of tariffs by ai rlines: an" ... 
important feature of the Understanding is that the signatory 
aeronautical authorities undertake not to prevent any carrier 

from participating in multilateral tariff co-ardination,while 
the arrangement is in force" (7). 

(5) As opposed to US CAB: the independent status of the CAB 
has often however~de the i~terpretation of US poliey very 
diffieult . 

(9) As CAB member-o'Melia observed in his dissent in the CAB's 
IATA Show Cal.\se Order, 11 I f the Executive Branch agene ies had 
in mind overturning the IATA ratemaking mechanism, this 
would have been an excellent time to surface sueh a plan. 
It does not do that."j Order 78-6-78, op. cit .. At this 
stage, the POlicy was still in dràft form. At no st8,; in 
its development did it contain reference to rATA. 

(7) ECAC Press Release, op. cit., 2 . 
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That be~ said, i t is paracloxical that a vital part of the 

9.4 The Poliey Equaliser 

present reful~tory cha~ge is caasally related oto arnended airline JI' 

procedures \ the enforcement of tariffs. ~ 

It is an area in 

governrnent level 

ically since the 

,1' 

whieh there has\been little change ~t formaI, 
~ but in wh~ch plractiees ha'\t<e al tered1 dr.ama,t­
late 1970s. An "unofficial" redirection sl.lch 

" as this was possible because, for most purposes governments had 

delegated' their tariff enfor~ent funetion tO.the alrlines 

thernsel ves . 

~hen "puni ti ve" enforcement was terminated in IATA and replaced 
by a new recommendatory system, many governrnents found themselves 
lacking in legislative powers to perform the punitive role (8). 

Where tariffs are not enforced, i. e., where no real obligation 
is imposed on airlines and retail outlets to observe filed 
tariffs, then the intent and direction of any bilatèral provision 

can be dramatieally affeeted. Discounting, or non-enforeement, 
is a great poliey equaliser. 

~ 

The proeedural differ~nce between the development of tariffs 

and their approval thus rapidly diminishes when the eventual 

price'offered in the ~arket place depends entirely'on market 
pressures. It therefore now s~ems' inescapable that in any 

country where excess capacity eX,ists, its policy objectives will 

be seriously undermined. In today's en~iron~ent there is, as a 
result of the political dangers of attempting to cause priees to 

be raised, a type of self-imposed laissez-faire. It may be ~hat 

this will be the most durable of aIl the US' liberalising moves. 

(8) See, e.g., ICAO FRP/4 - WP/8 op. cit. IATA's change 
was in turn the4result of market pressures, rnaking realistic 
enforcement imRos~ible. To sorne extent the sarne market 
pressures were the result of government policy'changes 
partieu1arly the US - in other areas. 
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Jf q. r" ... 
Ironically~hE!l> only op'tion 'open to governments, should they 

seek ta restore staqility, ~. to ~mpose greater restrictions . ,~ ~ 

on the non-pricing polic~~ools availab1e ta them - capacity 

ànd entry. This is probabl~ the greatest threat to the long-
t{f-, ~ 1 

term viabili ty of the Uj.' liberalising programme. The scheme 

does ,not pro~e for "remediai action in 'case of an eConomic 

emer~~cy. This will ha~\ t~ be d~ve1ôped bet~een governments. 

The' machinery for su ch action J if a'4ailanl'e at aIl, exists only j 
'f •• 

at th'e bilateral level and ma.,be of doubtful effectiVeness." 

(9) . 

'i ~ 

9.5 Pricing: The Las! Ward - and The Firs t ~ 

The Bermuda l agreement i ts'elf was' th"~ôffipring of a prlclng 

dispute (10). This dispute r-ocussed at~e~tion clearly upon 

the ~entral import.ance of tari ffs' and att€tt tion has rarely 

wavered in the int~rvening 36 years. , 

The issue was ~solved by making explicit th~ power of each 

government ta disapprove any tariff proposed ta or from its 

teI.:ri tory,? or, stated di fterent1y, the approval of e ach 

affected government was required before a service could be' 

operated " ( . , 

. ~ 
The US ~as sought ta reverse this equation thro~ts 1iberal 

agreements .. In" doing so i t has introduced a des ign ~ makes 

disapproval virtually \mpossible. Tentatively disa'pproving.the 

IATA Traffic Conference machinery ~g 197&, the CAB stated tha~ 

"ci:rcums tances have changed dliamatically since 1946... US 

carriers have ceased ta dominate international aviation and the 

barg~ining power of our'allies is now much more equal ta our 
• 

own. . . {ItJ is no longer reasonable ta assume that US c~rriers 

(9) Raben. "Does a Liberal Bilateral Work?", op. ci t., 414. 

(10) Baker, "The B"ermuda Plan", op. cit., 2:1.1S~ 
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alone have the resourc~s to engage in.priee competition ... 
Furthermore, we believe that mo'dern- air transportation has . , 

proved ~tself 'to be quite"adapt~ble tQ regulation by t~~ 
Ïnarketplace, and that we, as regulators," s~ould rely increasingly' . ~ . 
on competition to promote the publiè. Jnterest." (11). 

• _ i. ~ 

The next few years will , show whether 'there has been a similar­
,"modernisation" of the atti tudes o~ states toward.s ~~taining : 
sovereign control over commercial aviation in their airspace. 

'\Preliminary s igns are not cO~VinCing, . Price control has, long - . 
been regarped as a clear exercise of'sovereignty and will ~ot 
be lightly conceded unless sorne durable national bene~it ensues. 

-000-

• 
(11) CAB rATA Show, Causè Order, op./cit., 25840, 25842. 
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UNITED STATES POLICY FOR THE CONDUCT OF 

INfERNATIONAL AIR TRANSPORTATION 
NEGOTIATIONS 

Introduction 
, . 

United States international air transportation poliey is designed to provide 
the greatest possible henefit to travelers and shippers. Our primary aim is 
lurthering the maintenance and continued development o{ affordable, sale, 
convenient, ellicient and environmentally acceptable air services. Our policr 
for negotiating civil air transport agreements reReets our national goals in 

. international air transportation. " This poliey provides à set of general ob· 
jectives. designed particularly for major international air markets, on the 
basis of which United States negotiators can develop specific negotiating 
litrategies. 

Maximum consumer henefits can he !>est achieved through the preserva· 
tion and extension~ of competition hetween airlines in a fair marketplace. 
Re1ianee on competitive market {orees to the"greatest extent possible in our 
international air transportation agreements will allow the public to receive 
improved service at Jow costs that refleet ~omically efficient operations. 

,Competition and low priees are a1so ful~mpatible with a prosperous U.S. 
air transport industry and our national defense, foreign poliey, international 
commerce, and energy effieiency objectives. 

Bilateral aviation agreements, Iike other mternational agreements, should 
serve the inlerests of bath parties. Other countries have an inleresl in the 
economic prosperity of their airline industries, as we do in the prosperity 
of ours. The United States believea this interest is best served by 8 policy 
of expansion of competitive opportunity rather than restriction. By offering 
more eerviees to the public, in a healthy and fair competitive environmenl, 
the international air transport industry can stimulate the growth in traflic 
wbich contributes bath to profitable industry· operations and to maxidfum 
public bencfits. 

Goal. 01 U.s. International Air Trfl1Uportation Policg 
The U.s. will work to achieve a system of intêrnational air transportation 

that places 'ils principal reliance on aetual and potential competition to 
d~termine the variety, quality, aqd price oE air service. An essential means 
for carrying out our international air transportation policy wiIJ he ta allo" 
greater competitive opportunities for U.S, and foreign airlines and 'ta pro· 

'-, ) 

...... ~ '~-~~f%~1'?Il* tAdm'~~-"""~""""'~"""" 

-'""' ,.-.. 

mote new low.cost transportation options for travelen and sh.ippers. Es­
pecially in major international air transport marke,ta, there can he substantial 
benefits for travelers, shippers, airlines and labor from increasing competi­
tive opportunities and reducing protectionist restrictions. Increasing op­
portunities for U.S. Ilag transportation to and from the United Stales will 
contribute to the development of our foreign commerce, assure that more 
airlHt resources are avaiJable for our défense needs, and promote and ex· 
pand productivity and job opportunities in our international air transport 

.-..., 

industry. ' 1 ~ 

Translating Goals into Nigotiating Objectives 
U.S. International Air Transportation PoHcy cannat he implemented 

unilaterally. Our objectives have ta he aehieved in the ~ystem of interna. 
tional agr.eements that form. the basic framework for the in'W'ational air 
transportation system. 

Routes, priees, capacity, scheduled and charter rules, and comttetition in 
the mar~etplace are interrelated, not isolated problems to he resolved inde· 
pendently. Thus, the following objectives will be presented in negoliations 
AS an integrated U .S. position: ..... 

-.j' 

1. Creation of new and greater opportunities for innovat~e and competitive 
pricing that :'m encourllge and permit the use of new priee and service 
options to meet the needs of different travel,ers and shippers. 

2. Liberalization of charté~ rules and elimination of restrictions on charter 
operations. 

3. EXp)lOSion of schcduled service through elimination of restrictions on 
capacity, frequency, and route and operating rights. 

4. Elimination of discrimination and unlair competitive practices faced by 
U.S. airlines i~ international transportation. ' 

5. F1exibility ta designate multiple U.S. airlines in international air markets. 

6. Encouragement of maximum traveler and shipper access to int::tna 'onal 
markets by aU!horiz~ng more cities for non.stop or direct service, an br 
improving the intëgration of domestic and international airline se ices. 

, 1 

7. FJexibility t9 permit the development and facilitation of competitive air 
cargo servièes. 

Explanation of Objective. 
1. Pricing. The tJ.S. will develop new bilateral procedures ta encourage a 

more co~petitive system lor establishing scheduled air lares and rates. 
. Charter pricing must continue ta be competitive. Fares, rates, and priCCl' 
should be deJf!rmined by individual airlines hased primarily on competi­
tive considerations i.n the marketplace.· Covernmental regulation should 
not he more than the minimum necessary to prevent predatory or dis-
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criminat;r; practices.to protect consumen from the abuse of monopoly 
position, or 10· protect competiton froJD priées that are arti6cally low 
because of direct or indirect governmental subsidy or support. Relianœ 

on competition and encouragement of pricing based on commercial con· 

aiderations in the marlcetplace provides the best means of asSuring that 
the n~ of consumen will he met and that priees will he as low as pos­
sible given the costa of providing efficient air service. 

2. CINrkTl. The introduetion of charters acted u a major catalyst to the 
expansion oC international air transportation in the 1960'5. Charters 
are a competitive spur and exert downward preSsure on the pricing of 
scheduled services. Charters generate new traffie and help stimulate 
expansion in ail sectors of the industry. Restrictions which have been 
imposed on the volume, frequency, and -regularity of charter serviçes as 
weil as requirements for approval of individual charter ftights have re· 
strained the growth of traflic and tourism and do not serve the interesta 
of either party to an aviation agreement: Strong efforts will he made to 
obtain liberal charter prQvisions in billiteral agreements. 

3. Schtduled Services. We will seek to increase the freedom of airlines 
Irom capacity and frequency restrictions. We will aIso work 10 maintain 
or increase the route and operating rights of our airUnes where such ac· 

tions improve international route systems and olier the consumer' more 
c:onvenient and efficient air transportation. 

4. Dùcrim.ination and Un/air CompelÎlive Practict!s. U.S. airlines must 
bave the ftexibility to conduct operation, and market their services in a 

manner consistent with a fair and equal opportuni!y to compete with the 
airlines of other nations. We will insist that u.s. airlines have the husi­
neu, commercial, and operational opportunities to compete fsirly. The 

United States wm seek to eliminate un fair or destructive competitive 
practices that prevent U.s. airlines from competing on an equal hasis 
with the airlines of othel' nations. Charges fol' providing airway and 
airpôrt properties and facilities should he related to the costs due to 

airline .operations and should not discriminate against U.S. airlines. 
These objectives were recognized by the Congress in legislatiob enacted 
in 1975, and their attainment is required if cônsumen, airlines, and 

empJoyeea are 10 obtain the henefits of an otherwise competitive inter­
national aviation system. 

5: MulIipk Air/ine De.iknalidns. The 'designation of new U.s. airlines in 

'-international marketa thaj will support additipnal service il! a way lo 

create a more competitive environ ment and thus encourage impr4?ved 
service and competitive pricing. Privately _owned airlines have tradi· 
tionally heen the source of innovation and competition in international 

aviation, and it is, therefore, partieutarly important to preserve for the 
u.s. the right of multiple designation. 

" -.,. 

" 

--- '''''-''''', 
~ 

6. Maximum Access to Internaliohal Itfarlçets. Increasing the number of 
gateway citit>s for non·stop or direct air service offers the potential for 

increasing the eonvenience of air transportation for passengers and ship. 
pers. and improving routing and market opportunities for inte-rnational 
airlines. In addilion, enhancing the intcgralion of U.S. airline domestic 
and internati~nal air services benefits both consumers and airlines. " 

1 

7. Cargo Services. We will seek the opportunity for the full development 
of cargo services. Frequently demand lor such se-rvices requires .special 
equipment and routes. Cargo services should be permitted to develop 
freely as trade expands. Also important in the development of cargo . 
services are improved facilitation, including custoros clearance. inlegra. " .... 
lion of surface and air movemen~; and flexibility in ground support 
services. ~ 

Negotiating Principles 

The guiding prin~iple of United States aviation negotiating policy will 
.he to. trade competitive opportunities. rather than restrictions,' with ~ 
negotiating partners. We will aggressively PursUe our interesls in expanded 
air transportation and reduced priees rather than accept the seJf·defeating . 

accommodation of protectionism. c Our concessions in negotiations will bt 
given in retum for progress toward competitive ~bjectives, and these con­
cessions lhemselves will he of a liheralizing eharacler. 

Proposed biJateral agreements which do not meet our mInimum confpeti. 
) 

live object~v~ will not he signed without prior Presidential approvar. 
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1 l "FREEDOMS OF THe AIR" .. 
(ICAO FRW (Mexico City) WP/7; 11/2/82) 

1. The 1944 Intematiow.Ctv.;U. Av1.at1on Conference 1n Chicago dev.loped an 
Intenational Air Trall.pori Agreement wldch def:l.ned live fre.dOlll8 of the air wldch ' 
would be granted amoll&.t Contraetins Statee in respect of schedul.ed international &ir 
services. The Agreement entered into force on 8 :rebruary 1945, but on1y 12 Staces bad 
notified their aceeptece of it by the end of 1981. Hovever, the live freedou vere, 
subsequen tly incorporated on a btlateral bas1s in to a' large number of agreements between 
States 1/, and are vic!ely recopized al follows (che examplee rafer to an aircraft 0'1' 

ai.rline-regi.8tere~ in State "An 1/>. ' , 

First freedom: 
<t 

Example: 

Second freedom: 

The privUege ta fly aero'ss the territory of another State W1.thout 
Iandillg. ~~ 

State 
"a" 

j '" The pr1.v1.lege to land !no.nother State for non-traffie purposes, (tbat 

() 1& for refue1ling, mechanical rea8onl~ etc.,' but DOt for putting down 
or taJdlll. on ID ad) • 

Example: 

~ 
\ 

State 
"A" 

• 
State 

~----------------~~~"~--j 

. .' . 
Third freedom: The pr1~ele to put down in allother State revenue pas.engera .... 11 and 

carla taken on in tbe State of airline'.ircraft reg1st,-t101l. 

1/ 

C 21 ) -

Ex8lllp1e: 

1 S~~. +I-------...;>~I S~:'I 

The f:irst and second freedomS, co.only known a! the. transit: or teehnical freedoms, 
are al80 granted OD a multUateral ba.is through the htemat:ional A:Lr Transit ' 1 

Serv1ce. Agre~t wh.:1ch alao eaerged from the 1944 Chicago' Conference. entered into 
force on 30 January 1945, and ha.! beeu ratif:led by 95 States by the _end of 1981. 

ne "International Air Tr8D8port Asreement refera ta the airc'1'aft of tbe States 
coneern.d, whUe hUatera! agreementll rafer to the crl.rU,u,8 of the States cOllcemed. 
the uat1onal1ty of al aireraft 1a equafç w1.th the Stste in whieh 1t i8 regutered • 
.The national1ty of an a1rl1nt! 18 defined lIOre 100 •• 1y by :L'ts stata of "registration", 
"pl'Il'd .. ple place of buab.ss". "beaclquarter.". ~'r .. ldence" 1 ete. " 
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Fôurth freedom: The priviiege to take on 1n anotber State revenue passengers, mail and 
cargo destined for tbe State of a1rl1ne/alrcraft reg1~trat1on. 

Example: 

Fitth freedom: 

Example: 

State 
"A" ... <~---------

'r "< 

State­
. "S" 

- .1,/ 

q • 

The fourtb freedom 1s almost vitbout exception granted together vith the 
tb1rd freedom through the bilateral arrangement betweea the pair of 
States concern~d. 

The privilege for an airline/aircraft reg1stered in one State and en-route 
to or from that State to ta~e on revenue passengers, mail and cargo in a 
second State and to put them down in a third State. 

, ( . 
State --~ 

"A" +----
State -" State 

( 

, 

''S'' or "c" 

The fifth freedom ia a~Bt without exception granted for both directions 
concerned. lt involves three pairs of bilateral arrangements (in this j 

case (i) between States "Art and liB", (ii) between States "A" and "C", 
and (i1i) between States ''S'' and "C"). 

2. Since 1944, a number of uncodified variations and additions to the ab ove 
five'freedoms have emerged. Of particular relevance to the multilateral tariffs situation 
are "cabotage", whereby a single State controls the traffic and tariffa between p6'ints in 
its own territory or territories, and the controversial "sixth freedom", whereby an air­
lin;/a~rcraft registered in one State may take on revenue passengers, mail and cargo in a 
secoIM State, transport them via the State' of l'egi8t'1'atiort~ aQd put them down in a third 
State. l 

Example of "sixth freédom": 'z' 

s~~e +--______ 1 s~;!e rl-----...,.) s~~~e 

State 
''B'' 

... 
( 

or 

State 
"A" 

State 
"e" 

"Sixt~ _f,~edom" is essentiaJ.ly a combinatio~ of the third and fourth freedoms; the 
reason 1t 1s controversial is thàt it may be questionable whether the intermediate stop 

l ' 1s a c:olllll1ercially necessary part of the journey concerned (in the example States ''B'' and 
'-) "e" may consider t~at the true or~gin and dëstination of at least somé of the traffic 

concerned are ~'B" and "C"~articularlY where more direct routings 'are available between 
"B" and "c" without, passiJ.'l rough "A", and that regulation of this traffie and the 
tariffs concerned are tbe prerogative. the interest of State "A" being ancillary only; 
on the-other hand State " " may consider that it. iDterest is a pr1mary one. particularly 
in the case of passeng~r8 en-route f1;'Dm State ''B'' ta State "e" or vice-versa who may 
wish ~o stop over in State "A" for reasODS other than a necessary change of fli-ghts). 

, 
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US MODEL PRICING ARTICLES, 1980 

Example of a model Country-of-origin Pricing 
Article (as ~ubmitted by the US to ICAO ATC/2) 

Prlcing tCountry of Orlgln} 

APPENDIX 4 

1 

1. Each Party shall allow priees for air transportation to be established by each 
designated airline based upon commercial considerations in the market-place. InterventIon 
by the Parties shall be limited to: 

a} 

b) 

e) 

prevention of predatory or diseriminatory priees or practlces; 

protection of consumers from prices that are unduly high or restnctlve 
because of the abuse of)mo~~OIY power; and 

protectlon of airlinesj 0m prices that are artificially low because 
of dlrect or indirect j(overnmenta;i sUbsidy or support. 

2. Each Party may require notlfication to or filing wlth its aeronautical authonties 
of priees proposed to be charged to or from its territory by airlines of the other Party. 
Notification or filing by the airlines of both Parties mav be requlred no more t] 60 davs 
before the proposed date of effectiveness. In individual cases, notlfication or f hng may 
':le permitted on shorter notice than normallv required. :;either Party shall requir ,the 
,10tification or filing by airlines of the other Party or by 8lrlines of thlrd co ries of 
prices charged by charterers to the public for traffic originatlng i~ the terrlt0~' of that 
other Party. . 

3. If el ther Party believes that a price proposed or charged bv 

al $Il airline of the other Party or an airline of a thlrd co un tr:I fo~' 
lnternational air transportation betvee~ the terr~torles of the 
Parties; or 

b) an airline of the other Party for international air transtJortation 
betveen the territory of the first Party and a ~hlrd country, Includir.g 
in both cases transportation on an interline o.T intra-line basis, 

is ineonsistent vith the considerations set forth in paragraph l of this Article, lt shall 
notif'y the other Party of the reasons for its dissatisfaction as soon as possible. In the 
case of a proposed priee, sueh notice of dissatisfaction shall be gi ven to the other Party 
vi thin 30 days of recei ving the noti fieation Gr filing of the pri ce. Either Party may then 
request consultations which shall be he Id as soon as possible, and in no event later than 
30 d~s after receipt of the request. 'The Parties shall co-operate in seeuring information 
necessary t'or reasoned resolution of the issue. ~ 

/ 
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4. C If the Parties reach agreement vith respect to a price for vhieh a nohee of ' 
dissatisfaction has been given. each Party shall'use its best efforts te put that agr~~ment 
into effect. 

If. 

a) vi th respect to a pr,oposed price. consultations are not reql.lested c.:r an 
agreement 15 not \reached as a result of consultatiens; or 

, ' 
vith respect to a price already being charged vhen notice of dissat!.~rl':!.:-:."()r. 

i5 given. consultations are not reouested vithin 30 davs of rec~ipt of'~n~ 
notice or an ap:reement is not reached as a result of con5ultat:on~ vi ~1:ir, 
60 davs of receipt cf t~~ notice, ., 

~:i t,her F"I::"1:y may take action te rrf"vE'nt the inaug.lration C'~ continuation of the ,?r"-:~ :',~: 

.'nier. a nc>tice of dissat.isfaction has been [liven. Ol.lt only with respect to traI'fic vl'ere 
; I.e fu'st point on the i tinerar;i (as evidenced by the document authori zing tra.'1sportatir,:" 
c·v l:I.ir) is in its mm territor.'. Neither ?arty shaH take unilateral ~.:t:ion T_O prev"'-nt tl~<.· 
.~lfH.~ ... rat;:Jn :or .:ontinuaÙcn of an',.. price subject a thlS Article, except as proVlclA~ ir. 
t::i~ i~::,&;g~'ap},. 

, 
~. Notvithstanding paragraph 5 of this Article. each Part" shall allo .. : 

a) anv airline of either Part:_ or an'! airline of a third country to meet 
a lo~er more competitive price ~rcposed or charFed bv any other alrline 
or charterer for international air transportf'tion betveen the terri tories 
of the Parties; ~,d 

b) any airline of .cne Pa.rty to meet f\ lover cr more con:petitive }:r.i.ce 

1 

rproposed or charged b;.' any other airline .01' charterer for internatior:a2. 
air transportation bet..,een the territory of the other Fart y and a third 
country. A.s useâ herein, the term "ceet" means the right to establlsh 
on a timely basis, using such expedited procedures as Mey be neces .. ar"], 
en identical or siailar price on a direct, interline or int.ra-line tasi::;. 
notvithstanding di fferences in conditions relatid,g to routing. roundtrip 
requirements. connections, t:vre of service or aYicraft type. 

\ 



Example of a mod~l Ou~l or Mutual D;sapproval Pric;ng 
Article (as submitted bv the US ta ICAO ATC/2) 

Pricing (Dual Disapprova~) 

) 

. Each Party -ahall allow priees for air transportation to be establ:~ by each 
esignated ~irline based upon commercial considerations in the market-place. Mfite~vention 

'y the Parties ahall be limited ta: , 

a) prevention of predatory or discriminatory priees or practices; 

b) protection of consumers from priees that are unduly high or 
restrictive because of the abuse of a dominant position; and 

c) protection of airlines tram priees that are artificially 
low because of direct or indirect governmental subsidy or 
support. 

2. Each Party may require notification to or filing with its aeronautical authori-
ties of priees propo~ to be char~ed to o~ from its territory by airlines of the other 
Party. Notification or filing by the airlines of both Parties may be required no more than-
45 days before the proposed date of effectiveness for passenger services and 60 days for 
c- '0 services. In individual cases, notification pr filing may be permitted on shorter 
n( ce than normally required. Neither Party shall require the notification or filing'by 

4 

airiines of the other Party or by airlines of third countries of priees charg~d by char-
terers ta the public for tr~ffic originating in the territory of that other Party. 

3., Neither Party shal1 take unilaterijl action to prevent the inauguration or con-
tinuation of a priee charged or proposed to be charged by: ~ 

a) an airline of either Party or by an airl1ne of a third country 
for international air transportation between the territories 
of the Parties, or 

b} an airline of one Party for international air transportation 
between the territory of the other Party and a third country, 
including in both cases transportation on an interline or 
intra-line hasis. 

If either Party believes that any such priee Is inconsistent with the c~siderations set 
for th in para~raph l of this Article. lt shall requeac consultations anrl otlfy the other 
Party of the re~sons for its dissatisfactlon as saon as possible. These co ultations sha~l 
be held not later tha~ 30 days after receipt of the requ~stt 4nd the Pa~ties shall cooperate 
in securing irformation necessary for reasoned resolution of the issue. ~ ~he Parties 
reach agreement-vith respect to a priee for vhich a notice of dissatlsfaction has been 
given, each Party s~all use its best efforts to put that agreement into effect. Without 

1 mutual agreement, that priee sball go into or continue in effect. 

( 
) 

) 



( 
4. Notwithatanding paragraph'3 of this Article, each Party shall allow: 

a) 

b) 

any airline of either Party or any airline of a third country 
to meet a lower or more campetftive priee propose~ or charg~d 
by. any other atrline or charterer for international air 
transportation between the ter~itorics of the Parties, and 

aqy airline of one Pa~to meet a lower or more competitive 
priee proposed or eharged by any other a1rIine or eharterer 
~or interftational air transportation betwcpn the territory of 
the other Party and a third country. 

!l IJsed herein, thJ! term "meet" means the ri.ght ta establish on a timely basis.' usin~ su.:n 
~xpedited proced be neeess~ry: 

., 
3) an 

line basis, 
ta routing, 
or Aireraft 

or similar priee Gn a direct, interline or intra­
otwithstanding differenees in conditions relating 

rip requlremen!s. conn~ctjons, type of service 
type, or 

b) sueh priee through a eombination of priees. • 
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US-THAILAND ARTICLES: PRICING; DESIGNATION, 
• < 

FAIR COMPETITION ANDe CHARTER ANNEX 

ARTICLE 3 

Di.1anatlon and Authoriaat1on 

(1) Zaeh Party .hall have the rlaht to de_ianate a. 
t 

.aDy a1rlinel a. it vi.he., conaiateDt v1th lt. doa.atic 

APPENDIX 5 

lâv. aDd polieie., to COQduct int.rnational air tran.portation 

iD actordance v1th thi. Aareement and to vithdrav or alter 

.uch de.ignaelo... Such deligDatl0 ••• hall be tra ••• itted to 

tba other Party in vritinÎ throulh diplomatie channel., and 

aha~l identify vhether the airli.a li .uthor1zed t~ conduet the 

typa of air tranaportation .pcc1fied in Annax 1 or 1n Annex II" 

or in both. 
/' 

(2) On receipt of auch a designation and of applicationa 

iD the fora aDd aanner precrlbed trom the dea1gnated airline for 
J 

operatina autborizationa and techaieal permiss1ona, tbe otber 

rarty ahall Irant appropr1ate authorizations and permiss10na v1th 

"-aiDimua procedural delay, provided: 

Ca) .ubatant1al ovnerahip aad effectiva control 

of tbat a1rllne are va.ted 1n th~ rarty 

de.ilnatinl the airline, nat10nala of that 

rarty. or both. 

(b) the de.llDated airliDe i. qualifisd to .eet t~e 

cODditiona preacr1bed under the lava a9d 

reaulatioD. nor.allY applled to tbe oparatlon of 

laterDatlonal air tranaportat10n bl the rarty . - . 
conaideri.1 tha application or applicatloD.; aDd 

(c) tbe Party desilnatlnl the .1rliDS 1 •• a1Dtalnlnl 

and ad.lnister1Dg the ata.dard •• et forth 1. 

Article 6 (Saf~_, 

[' 
1 

1 
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AR'flCLE 11 

rair Compet~tion 

(1) !ach Party .hall allov a fair and~l opportunlty 

for1the de.ianated airline. of both rartie. to ca.pote in the . \ . 
international air tran.port.tion covered by thi. ACre ••• nt.) 

(2) !ach Party .hall take all-appropriate action vithin 

it. jurl.dlction to eli.lnate a1l forma of di.criminatlon 

or unfair competition practices adver~e1y affectin, the 

competitive po.ition of the air1inea of the other Party. , 

(3) aaither Party ahall unilaterally li.it th~e 

of traffic, frequency or ragularity of service. or the aircraft 

type or types operatedjby the deaign.ted airline or air lin •• 
. 

~f the other Party, except as may be requlred for cu.toms! 

technica1, operational or environmental reaaona under uni fora 

conditiona consiatent vith Article lS of tbe Convention. 

(4) Reither Party sba11 impoae on tbe other Part~'a 

deai&nated airllne5 ~ firat refu.al requirement, uplift ratio, 

Do-objection fee, or any otber raquirelDen~ vith reap'ect ta th'. 

capacity, frequency or traffic vhich would be inconaiatant 

vith tbe purpoae. of the Agreement • 
... 

(5) 
1 

N.ither Part~ aha11 require the filini of achedule., 

prolra •• for charter flighta, or operational plana by airline. 

of the other Party for,approval, axcept a •• ay ba raquirad on 

-"', 
a Don-di.cri*inatory,ba.l. ta enlorce uniform condition. aa 

fore.un by para,rapb (3) of tbh Article or a, .a, be a'pacUicaUy 

,autbori&ed ln an ADDex to th1. Alrea.cnt. If a rarty raquir •• 

filin,. for infor •• tion purpo •••• tt ahall alnl.ta. tb. adainl.­

tratlve burd.na of fil~qu1rem.nta and proc.dure~ on air 

tran.portatlon inter •• dleries and on da.i,natad alrl1n •• of the 

other re r ty. 

• 

o 

, 
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~RTICU: 12 

rricina (Hutual Di.approv.l) 

• 
(1) Eaeh Party .hall allov pric~. for air tran.portatlon 

to be .atabl1ahed by each deaicnated airli~e b_eed upoa 

co.m.rcial considerations in the marketplace. Interventioa 

i by the Parties ahall be I1mited tq: 
,1 

(a) prevention of prac(.tory or clhcrilllinatory 
,1 

priee a or practice.; 

(b) protection of conaumers from priee. that 

are ·unduly high or restrictive because of the abuae of a 
~ 

dominant position. and 

(c) protection of airline. from rricea that 
1 

are artifieially lov because of direct or indirect &overamental 

aubaidy or support •. 

(~) Each Party may require notification ta or filinl 

vith it. aeronautical authoritlea of prlce. proposed to b. 

charced to or from lt. territory by airline. of the other 

rarty. Notification or filinc by the airlines of both Partie. 

.ay be required no 1II0re than 60 clays before the propoaed date 

of effectiveneas. In individual ca.es. 'n~1fic:.tion or 

fillnl .ay b. permitted on shorter notice than nor •• lly 

requirecl. Neither rarty .ball require tbe notl~icatioD or 

/illna br alrline. of tbe other Party or by alrline. of thlrd 

countri •• of priee. charged by charterera to the public for 

traffic orlain.tina in th territory of tbat other rarty. 

1 
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(3) t:altber PaT'ty abaU uke unilatn/action to 

prevent the inaulurntion or continuation of a price propos.d 

to be charged or chargcd by (a) an 81rline of either Pa~t1 

or by an alr110. of a third country for 1nternatlonal alr ~ 

tranaportatio~ betveen the terrltor1ea of the P8rtl~a. or 

(b) an air1io. of one Party for International 8ir tranaportation 

botveen the torritory of the other Party and a th1rd country. 

Including ln both calt:ransp~rtation 011 a'n iut.rl~ne or . . 
IDtr~-11ne baala. If e er Party believ.1 that Any Auch' 

priee la inconli.tent vith the con.iderations aet forth in 

paralraph (1) of this.Artic1e. it ah81l requeat conaultations 

and notify the other Party of the r ••• on. fbr ita dia.atiafaction 

,aa .OOD a •. poasib1e. Theae consu1tationa aba11 be held Dot 

la ter than 30 daya after receipt of the requeat. And tbe 

Partie •• hall cooperatt in aecuriut information neces.ary 

for reaaoned resolutiun of the i •• ue. If tbe Parties reach 

aareement vith respect to a priee for vbich a notice of 

di •• ati'.fâction ha. bean ,iven, e)lch Party shall uae it. 
1 

beat efforts to put tbat .grecapnt into effect. Vithout 

.utual agreement, that priee ahai1 go into or continue in effeet. 

(4) Notvlthatanding paragraph (3) of thia Artlele. each 
... 

Part, ahall allov Ca) any airllne of elther Party or any 

81r11ne of a third country to .eet a lover or more competitive 

priee propoaed or charge~ by any other air1ine or charterer 

for international air tr~nsportatlon be~veen the terrltorlea 

-of tha Partiea, and (h) any airlioe of one Party to .a.t • 

lover or more competitive price propoaed or eharged by any 

other air11n& or charterer for iDternational air tran.portation 

batva.c th. terrltory of t'A-e othe-r Part, and a thlrd country. 

Aa used herein,'the term -meot- mean. the right to establish 

on a timcly basLs, using such expedited procedures a~ay 

he necessary, an idontical or similar pric~ on a direct, 

interline or intra-lLne ba.i.,~twith.tanding differences 

in conditions rel~ting to rout~91 roundtrip requirements, 

connections, type ol service or aireraft type, or auch prie~ 

through • combinat ion of priees. 
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lIirlineR of olle l'lU Ly ','hOflC del.:i\]n.:lion idt:nt.ifias this 

Annc~ shc:.ll, jn éH.:"ordant.1. \·ith the tl"rm!l of ttu~ir dCRignation, 

be clltitlcd to p'l,dorm iT'lcrn:!tional ajr trl.Snsport.atJon to, 

trom ttn.l thro~ICjh ,ln y poir.t or points j J' the territ.C'lL'y of the 

other Party" cil.'h..:1" dire:cl.)y C'lr with Etopovcrs Cil route, for 

one-way or rounc~t:r ip CllU: i ,l'J':" of th\... follouinCJ tnd fic: 

(a) Any tlo.,riic to clf. 1".c011'1 cl point or point~ in the 

territory of lhr:.. r.lrty \-:ldrl, hOls des.iy:llltC'd the élir)ine; 

(b) ttny t1 ;H"fic to cn f rOTl! a point or rointR t>c,i0nd 

thc tcrritory of the: PnJ::(o~, ~ich ha!. dcsi911'lted tho airline 

and carried brlwccn thc tcrrltory of that Party and such 

beyond t=.oint or points -Ci) in tn:msporl.ltion other lhan 

under this 1I.nne)<; or (ii) in transportation undE'r lhiE Annex 

, r--yith the traffic t1ta]üng r. [;lopover of nt least two consecutivc 

~g)\ts ln th~J.~orJ' or that Party. 

SCCt.iOII 2 

WiLh rcqard t~ tlüffic origin~tin9 in ~hc territory 

of eith'.:!r T'°,rty, c,1ch airlinC' pcr!()rr,lÏng air trL1.nl'Op,ortation 

under thi!; ',-"npx sh.1l1 conlply \\'1 th r.uch lllUS, rcgulAtions 

and ru] Cl:: CI! the, Pc"lrty ~n whose territory tho trllff.1.c originates, 

whether on a one-way or xouncltrip ba!':is, <H; that rarty now 

or herc:afh:r specific'~ nhall ho -app~icablc to s~lch trans- • 

POJ;:!itJ on, When th" rt'gula tj ons Ol." rules ot one Party 

apply nlore :restrictive tc:rrns, conditions or U.;:oitations to 

one or filOU' of its alrlinclS, the desiqnatcc.1 airlines of the 

other l'art y (,han be: suhjcct to the lcallt rèslrictive of such 

terrus, co11ùitions or linlitations. 110reover, if the aerollautical 

authoritios of either Party prornulq~te requl~tions or rules 

which apply different conditions to different countries, each 

PGrty shall é'pply the most liberal rcgulation cr rule to t.he 

dcsignated (',irlinefl of the other P",rty. 



1 
1 
i 
i 
• 1 
1 

( 

( 

, . 
• ~ .• ~_~.,. ... ~,l",~", ... .", ~ "'~_ ......... "' ..... ~ ..... ~~, .>O:t_Q~ .. .,.t""'I-'h,~,.,.~f~"'!I";-"""l''''''''''''"",," """' __ ...... ~,.-._"' ........ ot,,,....-..- /",~""""",_."_",,,,,_._,,,,,,, 

Section J 

Neithar Party shnll require ft designated alrline of the 

other Party, in respect of the ~arrjage of traffie f~om the 

territory or that other Party on a one-way or roundtrip basis, 

ta aubmit lIIore than él cleclaration of ,conformit.}: with the lavs, 

regullltions and rulos of that ot;.her Party refarred to under 

Section 2 of this h'~"C)( 01' of a ..... üiver of these regulationR 

or rules grantcd Ly the aeronautyc~l autho~ities of that other 

Party. ~ 

" 
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ARl'ICIZ 6 J 

'Pares, !!2!. ~ ~ 
(a) Beth Cofttraetinq P~ies de.ir. ~o ~aeili~ate th. 

u:p&1Wion of intunaUonal air tran.portaHon opportun! ties over 

th. rout .. specified in the Schedul.e a~~ached ~o the Aqre_n~, 
r- . 

al ... Dded by Article 3 of thia Protoeo1, as wall as in charter 

t:J:aDIpo:rtation. '1'hiI objective can b .. t be 'achie_a by III&ldnq i~ 

sx-sibla for airlinea ta atfer the traveling' and .hi.pping public 

a vari.ty of • .me. opticn. at tb. low .. t fue', rate, and prieea 

that are not: pre4atory or diseriminatary and do no~ ~end ta ereate 

a monopoly. Xn arder ta ~_ wUght ta this obj ecti va, each 

CODt:ract:inq Party ,hall encourage individual airlinea to develop 

and illpl ... nt CCllllpltitiva tares, rat .. and priee.. Aecording'ly, 

th. CODtr&et1nq Partie, agora. that such fare., rate., and priee. 

.bould be •• ~ by •• eh de'i9Dated airli~e ba~ed primarily on 

~reial eonaiderations in the marketplaee and that 9'Overnmental 

1IiteJ:Vention should be liaited tO prevention o:f predatory or 

dilcr:iJlinatory pract:ic", protection of consumers ~rom the abulle 

of monopoly power, and protection of airlin .. ~rom priees that are 

utifieially low becau.e of direct or indirect: goverruœn~al 

Rbddy or ,upport. 

«' 

1 
/ 

( 
.=:::;:::: ."-'."",,-,~ __ :;;;:::;;W;;:;; ..... " -t-~ -~ ---~ -,--

(b) I!:ach Contractinq party _y requ1re the fil:lnq vith ia 

aeronautieal authoriti .. of lar .. and ratell IJld of wbole.ale prie .. 

to be cbarged by d.signatad airlin.s of the ether eontractinq Party. 

Reither CODtract:iDq Party .hall rsquira the filinq by a de,ignated 

airllne o~ the other Cœ.tract:inq 'i'arty of priee. or rat.. c:barged 

by cbarterera to the public for charter trafflc orig'inating' in the 

territory of that ether ccntracting' party. If a COntractlnq Party 

ia dissatisried with a fare, ra~e or priee fi1ed, it aball notity 

the ethu Contract:inq party as soon as possible, and iD any .-D~ 

vithiD 30 cSay. of rec:eiviDq Dotlfica~10A of the ~are, rate or priee. 

Xitber Contract:inq P~y may then requeat COllSu+tat.ions whieh 'hall, 
be beld as .OOD a. possible, &Dd in no avent later tlIAn 30 4&y. . "'­

of the receip~ of th. raquest. If aire_t i. r_ched dving auch 

consultations, .. ch Contraeting' Party .ball uae ita bea~ ~ffort:a to 

put sucb aqr .. d ~ares. rat .. or prie .. into ett.C1:. 

(e) Rotwithst:anding' pan.grqlha UU, (P), or (G) of Article 11 

oL the Aqre_t, neither Contract:ing Party shall pre_Dt th. 

iJatltutlon or Q)ntinuation ol any fare or rate or uy whaleRle or 

re~il priee which is proposed or offarad ~y • de'ignatelS airline 

of the ether Contract:ing Party, aeept vhere the firat point on the 

!ti.D • .rary (as < ev1dencad by the d=-nt authodsinq tr"'port&ti.on 

by air) is in the ~erritory of the first -COIltracting Party, unl ... 

etherwis. aqreèd by the CoIltract1ng' Parti... If_ver, ... ch Contraœ­

ing Party shall perllli~ any d .. ignated airline of the oth_ CoDtracting 

Party to instituts or continue a fare br rate or-a vh01 .. ale or ratail 

priee whieh match .. , or provide. for • sub.taDtially .1Iùlar far., 

rate or priee and ~or .ub.taDtlally ,1Iùlar tenss and conditions as, 

Any :fare or ra~. or &Dy vhol.sale or retail priee vhich is approvad 

or perlllit~ed ~or-ia ovn. air11ne or a1rlin ••• 

-~ ~-''''' -"""'.........-~- ~ -- ~- ~--
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US-GERMANY PRICING ARTICLE 

ARTICLE 6 

~ Par... llat.. and 

Bot~ eontraeUna; partie. 

Priees 

de.lr. 100 tacl1itate thé 
\ 

expanslon ot lnternatlonal air transportation opportuniti •• 
o . ' for scheduled airlines over the routes .pecltl.4 ln the. 

Route Schedule attached 100 the Alreea.nt, as eaended b1 
> 

Article 3 or thi. Protocol, a. well,a. for cbarter alr 

transportatlon., 'l'hla obJeotive can be.t be ach1eved by 

mak1ng lt posslble for alrllnes 100 ~rrer the travellng and 

sh1pplng pul>li!) a varlet)' of service ooptions at the lowest 

rares. rates and prlces that are not predatory or 41scrlminatory. 

In order to glve veight to th1. obJect1ve, each contracting 
{J 

party shall encourage indiv1dual airlines t~ de~elop and 
,,?,' , 

implement compet1tlve tare., rates and priees. ~coordlngly. 

the contractlng partie. agree that .uch rares, rate., and 

priees ahould be Bet b)' each designated a1rline based primar1ly 

on comme~ considerations in the market plaoe and that 

~overnmental 1ntervent1on should be 11m1ted ta prevention of 

predatory or discr1minatorY practices. protect1on of consumera 

from the abuse of monopoly power, or protection of airlines 

from pr1ces that are artlfically lov becauae of direct or 

1ndirect governmental aubaldy or aupport. 

(b) Where bath contracting parties permlt Oes1gnate4 airl1nea 

to p&1't1clpat;e ln priee coord1nation or pr1ee-s,etUng activltle. 

of the Internatlonal A1r Transport A.soclation (IATA). and 

where both contraet1ng partie. have approved an IATA agreement . 
settlng prlees ln any market, priees tl1ed by deslgnated 

alr11ne~ purauant to that approved agreement ror the markets 

that are the aubJect or that agreement shall be a~proved by 

both oontractlns part1ea, except that where any deslgnated 

air~lne has cho.en not 100 Adhere to an)' .uoh agreement. 

pr1ees proposed by that alrl1ne .hall be revlewed 1n accordanee 

vlth the obJectlve. and procedures cont.ined ln thl. Article, 

and the tallure ot any airllne to partlclpate in ,ucb.prlce_ 

.ett1ng or prloe-coord1nat10n aot1v1tle. or the noneonrora1tJ 

of any proposed prlee to tbe term. ot &PJ lATA a,ree.ent 

ahall not. in itself, eonstltute a val1d reason for 41aapproval 

or the proposed pr1eé by the contractlng part, vlth tbe 

power ta revlev the prlee. por th. purpo.e. or thls paragraph, 

the tera ~prlce· reter. 100 rare., rat ••• priee •• or cond1t1ons 

governlng thelr ava11abl11t,. 
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aeronaut1.al .u~~orltl •• or rare. an~ rate. and 'of whol.aal. 

pr1ees to be ch.rse~ by d.a1snated airllnea ot the other 

contractlng part,. NeIth.r contract!n, partl ahall require 

the fl1lng by a d,aI1nated airlin. of the other con~ractlnc 

party of prlcea or rates charged by charterene to the' publIc 

for charter trartle orlS1natlns ln the terrltor, of that 

other contraetlng party. If a con~raetlng part, la dIaaatl.fle~ . 
v1th a rare, rate or prIée t11.d, 1t shall notif"the other, 

contr~ctina part, aa aOon aa poaslbl_. and ln any event 

v1th!n 30 day. of rec.lv!ng notificatlon of the tare, rate 

or prIee. Either contracting part, may then requeat conau1tation. 

vhlch ahall·b. held aa aoon a. posalble. and ln no event 

later than 30 day. after the receipt of' the request. The 

eontractlng partiea a,ree to cooperate on a contlnuin, ba.l. 

ln securins the alrllne accountlns Informat1on nece.aarl If 
reaaon~d resolutlon of consultatlons res.rd1ng ~~es. rate~, 

and prlce.~ If agreement Is reached during aùeh conaultatl0 s, 

each contraet1nl part, aha11 ute lta beat eftorts to put 

sueh agreed rares, rates or pr1ees Into erfeet. , 

(d) Notwlthatand1ng paragraphe {el, (f), and (g) or Article 

11 of thé Agreement. nelther eontract1ng party ahall 

prevent the Inst1tut10n or cont1nuatlon ot any tare or rate 

or any wholeaale or reta!l pr1ee whlch 1s proposed or orfered 

by a des1gnated alrline ot the other contractlng party, 

except "bere the,flrat polnt on the ltlnerar, 

(aa ev1denced by the document autborltlng transportatlon by 

air) 1. ln the tarrltory ot the tlrat eontractlng party. 

un1ea. otherw1ae agreed by the contractlng partrea. 

(e). Notvithstandlng paragraph Ed) above. each contract1nc 

party ehall perm1t any alrllne to Inat1tute or ~ont1nue a 

fare or rate or a wholesa1e pr retall prlee ~hlch matche., 

or provldel ror .ubstantlal17 alml1ar terma and conditions 

aa. an, tare or rate or an7 who1e.a1. or retal1 prlee whlch 

II approved or permltted for dther alrllne.. Purther. to 

.rtord effect1ve,and non-~lserimlnâtory aecess to markets by 

airllnes, e.ch party.agrees to regard condltlonà relatlns to 

routings. êonnectlont, and aireratt type a. aubatantla11, 

a1adlar tor tbe purposea ot thls aubparagraph. Addlt10na11f, 

eaab contract1ns part, .hal1 ay_pathetlc:}17 cons14er non­

Ntch1nS tare." ratel, priees, Or conditiona whlcb are 

propoaed by dealgnated alrllnes tor tbe'purpose of obtaln1ns 

ertectlve and/or non-dl.cr1minatorl .arket accëaa. Tbl. 

para,rapb·.hall appl, a. w.l~ to taresl_rat •• ~-2tlc.~. !"4 

conditions flle4 .~t de!l&~ated alrline. or one contractlns , , 

part, for Its operatlons betw.en the terrltory of tbe other 

oontraoting PI.I""1 ana an, polnt ln 1. thlrd count!7 • . 
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US-ECAC MEMORANDUM OF UNDERSTANDING 

ARTICLE 1 

DEFINITIONS 

For the· purposes of thil Understlnding. unlelS otherwise .tlted. the term: 

a) "Understanding" melns thls Memorandum of Under.tlnding, lb 

Annexes and .ny amendmenb thereto; 
1 ~ 

b) ·Party" me.ns any'. State whose aeronauticil .uthorities hlve been 

...c:) 

d) 

committed, by Use confirmed signature of lb defegne, below, to 

admini;~er th~ ~ponlibilities in conformity with the p,'Ovision. 

of thi. Understanding; 
..... , , 

"Scheduled transatl.ntic plSsenger servfce." means the public 

transport of p~ssensers and their bags.ge on .cheduled air 

services between terr:itor"\' of the"-tJnlted States on the one 

hand .nd, on the territory of .ny other P.rty; 

"F ...... means the priee ~be charged for Icheduled tranntl.ntic 

passenger services. including th. conditions governlns the 

IvaiJability or Ipplielbility of such pric. and the chuges and 

conditions for ancillary .ervice •. '/k 

More specifically: 

i) "Economy far," mean. a- fare offering space aqulvalent to • 

s.atins pite" of not more than 34 inche. and not leu than 9 seats 

- abreast in J~oeing 747 aircnft; 8 abreast for ol1011-DelOi and, 

G- abrent for narrow-bodied aircraft. 

li) "First class fare~ and "buliness cil" fare" .han be defined b~ 

the airline establishin~ the "fare. lubject to approval of luch 

definltion under the princip'es and procedures provided for in 

the .pplicable bil.teral agreements. 

Iii) "DiscOunt fare" m •• ~s a fare which il listed ln "nnex 1., 

paragr.ph l. of thil Und.rltlnding and not exc'uded pursulnt to 

the notes to th.t Annex. 

This UnderGunding dOIS not provide for the regulation of rate. 
of i:ommillfon. 

APPENDIX 8 



iv) "Deep discount f.ré" means • br. which 1. listed ln Annex " 

v) 

p.rasraph 2, of this Understanding .nd not excluded pursuant to 

the notes to "th.t Annn. 

"Buic fare" muns a fare Ipplicable during the p.riod from 1~ 

September to 14 May (Eastbound) .nd from lS October to 14 June 

(Westbound) • 

vi) "Pelk fare" means • fare applicable during the period from 15 May 

ta 14 September (Eutbound) and f"Om 1S ..June to 14 October 

(Westbound) . 

ARTICLE 2 

GENERAL ELEMENTS 

1) While this Understanding is in force, no Party shall make participation 

in multilateral carrier briff co-ordination 1 condition for approval of 

Any fare, nor shall any Party prevent or require particip.tion by Any 
\ . 

carrier in Juch multilaterll tariff co-ordination. In addition, no 

discrimination Igainst any carrier ,hall be permitted on the buis of ib 

participation or non-participation in lueh multilateral tariff co-

ordination. No Party ,hall require, as a result of this Undershnding, 

Any carrier to refile Iny fare presently in effect. 

2) The Parties ,hall .n~urage thelr airUnes to m.ke their best efforts to 

establish a simple, tr.nsplrent and cost-rel~,.d tariff structure 

coverlng user demand.. The Parties shall flcilitate these effort. by 

glving them .ny support within their lesal poulbilities. 

" 3) Any carrier designated by • Party to thi. Understanding to operlte 

scheduled trlnutlantic pauenger services mly file Any fare ln respect 

of such services betwHn lb terrltory and the territory of .nother 
Î 

Party. The approval of such fares shall b. ",ubject to the relev.nt 

princlples and procedures provided for ln the bilater.1 agreementl or 

arrangements ln force between the two Partie. (e.g., double approval, 

country of orisin or double disa pp roval prlcing articles) applied .s 

Indicatad in this Unde,..tandirtg. 

r 



1 1 
\ 

4) Nothing in this Under~tanding Ihall be qeemed to affect in any way the 

treatment by Parties, under existing bilateral agreements or 

arraneemenh, of fares intended to match fares i'n effect between the 

terri+ttries ct the Parties. 

5) This Undvstanding shall apl?ly onl~ to fares for transportation between . .. 
United States/Europe city-pairs listed in An~ex II. , \. 

ARTICLE 3 

PRIC.NO ZONES AND PROCEDURES 
" 

1) ln applying the provisions of the relevlnt bilateral air .ervice 

agreements or arrangements, the Plrties Ihall, du ring the period thi, 

Understanding is in force, approve or, as the case may be, refrain from 

notifying diuatisfaction with, 'specified fares filed by the carrier of 

another Party ln accordance with Article l,3) wlthin specified pricing 

zones constructed .s set out in Annu Il. 

2) Any fare filed abov~ or bel~w the zone referred to in paragraph 1) 

.bove for the fare--type in question, or not corresponding to one of the 

definitions set out ln Article l.d), 1), li), Iii) and Iv), .hall continue to 

-be subject, to ta riff arrangements under the applicable bilateral air 

service agreements or arrangemef!ts. In this connection, .. ch Plrty 

,hall consider the viewi of the Tariff Worki~g Group in any report 
, . 

1 
transmitted pursuant to Article 7.l),e) and, with due regard to the .. 

views, exereiu its best efforts, consistent wlth fts rights and 

obligations under applicable bilateral agreements or arrangements, to 

ensure that fares off,red for travel to and' from lta ~erritory are 

consistent with sound commercial considerations and the neld for a 

f .Jnetioning, coherent, and I~tabilized air transport syltem. 

r 
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ARTICLE ~ 

TARIFF FILINGS 

1) Ali fares outside the Igreed pricing zones ahall continue to be filèd with 

the relevant aeronauti'èlf...authorities with the perïod of notice specified 

in the appli~ble bilater.t> air lervice agreement, or arrangements. 

Where no notice f.' Ipeclfied ln the Ipplicable bilaterel air aer-vice 

agreements or arrangements, and for ail filings within' the agreed 

pricing zone., f.res Ih.H b. '0 filed not len then 30 day. prior to 

their 'propoaed é&~ctive date, ekcept ln the case of matching filins., 

where filinga on shoMer notice ',hall be accepted, and in other apecial 

fircumsbnces, where filings on shorter notice may be Icc.pted. 

2) \If a Party intends to diSipprove a fare it ,hall givI notification not latet:­

than 15 day. before lb effective date. 

ART'CL~ $ 

CENTRAL ACENey FOR FARE INFOR~ 
/~ ~ 

1) The Parties ahall glve common conaideration to th. value and f.asibility 

of a c,ntral ageney dealing with ~o~ation on th. farls .pproved by 

the Parties to this Understanding. 

2) The above ,hall involve consideration of the following and of any other 

relevant facto~a: 

a) the poasibility of colleeting and recording together, ~or ail 

ca'rriers performing .ervices between the United Statl' and other .. 

b) 

c) 

Par to this Undc.l"standing, ail luch fa,.., a .. nd the conditions 

for their applicatio~ as. ar, appro"ed by thl Partie. concerned; 
\f 

the pOllibility of rapid accell by any Ilrline o-.!: government 

concerned to the data '0 collected; Ind 

evalultion of the cost of aetting uP. operating and using the 

~.ntrlr ag.ney. 

, 
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ARTICLE 6 

WORKING GROUP 

Ouring the time this Understanding 1. In force, the Partie. ,h,ll appoint a 

working group compo.ed of repre.entative. of the Partie., of ECAC Stltes , 

not partiel to thil Understlnding If they 10 wilh, and of other governments 

es th, Parties may 19ree. The working group Ihall revi.w the functlonlng 

of thls· Understlnding end shl'9 drift e permanent egreeme?t for 

considerltion by the Plrtiel, considering Il.0 the question of Including 

cargo end non-scheduled plssenger .. ryle.s. 

ARTICLE 7 

~R iFF WORKI~r; GROlJP 
1 

1) A Tlriff Workin~ Group~shall be composed of repre.enptives from the 

United States end not more thln 2 from .ach othe,. Party and sh.1I meet 

at the initiative of any Plrty Ind ln Any cISe not leu than once in .Ich~ 

period of .ix months. 

2) The Tariff Working Group .hlll: 
~I 

a)" if Any Plrty regi.ters 1 preliminlr"Y yiew thlt the flre ln question 

may be below costs and/or di.ruptive, examine Any fare 

Ipproyed, under Article 3,2) above, oubide the zone in Article . 
3,1) for the fare-type in question; 

b) consider Any other que,tionl relating to fares which have arisen 

under the Understanding; Ind 

c) 

'. 

report te the Parties on 1), a~d h) Aboye. 
1 , 

( 

•• 
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FINAL CLAUSES 

ARTICLE 8 

/ 
- \ 

This Unders~.n~!ng .h.1I tenninate six month •• fter the d.te of ita ent,.y 
. . h 
Into force (unless renewed) or upon th, coming into fo,.ce of • permanent 

. 
• greement on North Atlantic scheduled se,.vice pricing. whicheve,. occurs 

' •• r'ier . 

1) The undersigned del.g.tes. by .ffixing thej'r signat",... to thil , 

2) 

3) 

Under.tanding, if confirmed by lubsequent notification to the ECAC 

Secretariat not I.ter th.n 15 June 1982, commit th,ir .eronauticar 

.uthorities to .dminist.r their responslbilitles ln conformlty wlth the 

provisions of thls Understlnding. 

Thil Underitanding sh.1I enter tnto force on 1 July 1982. 

This Undersbndins ,h.1I be open for slgn.ture .t the ECAC Secrebri.t 

by the .eron.utic.1 .uthorities of other ECAC Membe,. St.tes subject to 

acceptance, by .11 p.rties to thil Understanding, of the reference f.re 

level •• nd prièlns zone •• ppli~ble to the route. covered by luch new 

sign.tures .nd of Iny exceptions to the d.f!nitions in Annex 1 * , 

Done thi. second d.y of !.t.y,_ 1982 •• t Washington,D.C. 

c 
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