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Abstract

The growth in the use ofcollective and unilateral economic sanctions in the post­

Cold-War epoch calls for a re-examination of the legal basis and constraints on the

implementation of sanctions. This thesïs is an attempt to explore. ftom a legal point of

view. the problems and restrictions ISsociated with sanctions, and suggest ways in which

economic sanctions can he rendered more lcgitimate in terms of international legal

requirements.

Unilateral and collective economic sanctions are based on different legal

premises: the traditional theory of retaliation and treaty principles respectively. It will be

argued that a breach of an erga omnes obligation is aIso a legitimate legal basis for

economic sanctions.

Key cases in which sanctions have been used will be reviewed and it will be

contended that, in addition to traditional economic considerations. sanctions shouId be

subjeet to other limitations such as~ for principles of international humanitarian

law. Issues regarding the legitimacy of the Securîty COUDeil·s actions and authority will

also be addressed and possible ways of controlling the actions of the Security Council

will be put forth.

After detennining the restrictions on implementation of sanctions, proposais for

refining current praetices of imposing economic sanctions are submitted. In conclusion, it

is submitted that unilateral sanctions are subject to senous legal constraints and that

coUective sanctions have the potential ofbeing used in a more bumane and institutionally

coherent way.

Il



•

•

Résumé

L'augmentation du recours aux sanctions économiques collectives et unilatérales

dans la période de l'après guerre froide ordonne de reconsidérer les fondements juridiques

ainsi que les contraintes pesant sur la mise en œuvre de ces sanctions. Cette thèse consiste

en une étude juridique des problèmes et restrictions associés àces sanctions. EUe propose

certains moyens à travers lesquels ces sanctions pourraient être rendues plus légitimes en

termes d'exigences juridiques internationales.

Les sanctions économiques collectives et unilatérales reposent sur des prémisses

différentes. Les sandions unilatérales sont fondées sur la théorie des contre-mesures

tandis que les sanctions collectives obéissent aux principes issus des Traités

internationaux. n sera soutenu que la rupture d'une obligation erra omnes constitue

également une base légitime en we de sanctions économiques.

Une rewe de jurisprudence permettra de réexaminer les affaires dans lesquelles

des sanctions collectives et individuelles sont intervenues. Cette revue nous autorisera à

avancer que les sanctions devraient également respecter des principes tels que ceux

édidés par le droit international humanitaire. Des questions telles que la légitimité du

Conseil de Sécurité et la pertinence de moyens de contrôle sur ses actions seront aussi

soulevées.

Une fois déterminées les restrictions nécessaires à la mise en œuvre des sanctions

internationales, il sera proposé certaines voies pour redéfinir les pratiques courantes de

sanctions économiques.

En conclusion, il sera avancé d'une part que les sanctions unilatérales sont

soumises à d'importantes contraintes juridiques et d'autre part, que les sanctions

collectives sont susceptibles d'être utilisées de manière plus humaine et dans un souci de

plus grande cohérence institutionnelle.
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INTRODUCTION

In the put few years economic sanctions bave been in the international news

almost every day. From Haiti to Iraq and from South Africa to Norway, countries bave

been subjeeted to economic sanctions by other states or groups of states. The common

feature ofall the cases ofeconomic sanction is that they all bave been controversiaL

The controversy surrounding the use of economic sanctions bas traditionally

focused on three main issues: the economic impact of sanctions on the sanetioned and

sanctioning countries, the effectiveness of such sanctions, and their legality. In studying

economic sanction, the political scientist's aim is to measure the etrectiveness of

sanctions in compelling compliance; the economist is concemed with the eeonomic

consequences ofsanctions; while the lawyer's quest is to determine whetber sanctions are

legal and whether they confonn to the framework of international relations. The present

thesis will examine the issue trom the lawyer's perspective.2

In 1931 IL. Brierly noted, on the subject of sanctions: "[t]he troe problem for

consideration is ... not whether we should try to creole sanctions for intemationallaw,

but whether we should try to organize them in a system.,,3 Taday the problem remains the

same. There is no doubt about importance of sanctions as means of enf'orcing

intemationallaw. But the question is whether they should he reorganized systematically.

1 The lAw ofNations; 0' Princip/es ofthe Lt:tw ofNatrn: App/ied 10 tire Co"dllct andAlfain ofNations
and Sovereigns, a won tending 10 disp/ay the. l1'fl~ inlmsl ofptJWen, A DCW~ correded, lIaDS. Dom
French (LoDdon: G.CJ.t1. RobûIso, and WbieJdon &ButIerwonb. 1793) al 267 § 354.
2 Such a SlUdy will neœssarily take iDto account die ccanomiç aad political implicalioas of imposing
sanctions.
3 IL. Briedy, I&~ in H. 1.autetpKbt, .t C.H.M. WaIdock, cds., The 1J4fis 0/06/;gtltiOII in
!nltmational Law QIIdOtltuPapenby lM lAteJtIIIIU Lulie Briuly (0xfimI: CIaraIdon Press, 1958) 201
al 202 [cmphasis in orïgiDal).

1
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To answer this question, the traditioD8l theories of sanctions will be scrutinized

and reassessed, taking ioto account the developments of international law in the put

decades.

In the first chapter, economic sanctions will be defin~ and their ditrerent types,

objectives and forms will he examined. A systematic legal study of economic sanctions

must first deal with the diff'erent types of sanctiODS. Sanctions may he categorized on the

buis of the reasons for which they are imposed or on the basis of the means by which

they are implemented (unilateral and collective). In the context of this study, a means­

based categorization is of primary importance, as unilateral and collective sanctions are

based on difFerent legal premises.

The second chapter presents an anaIysis ofthe traditional theories ofunilateral and

collective economic sanctions. The key questions in this regard are the conditions of

legality and justifications for sanctions in international law. Traditionally, unilateral

sanctions, based on the theory of retaliatio~ should meet the conditions of prior breach,

prior demand for redress and proportionality. Collective sanctions, on the other band, are

treaty-based and should meet the conditions set out by the treaties in question. Study of

collective sanctions in tbis thesis will focus on the United Nations enforcement aetÎons.

Thus, relevant provisions of the Chaner ofthe United Nations4 will be analyzed. In the

case ofcollective and unilateral sanctions, a new category ofsanctions for breach oferga

omnes obligations, which can he justified on the basis of the theory of retaliation, will be

proposed.

In the third chapter, a variety ofcases ofapplication ofeconomic sanctions will be

examined. In the light ofthese case-studies, 1demonstrate how the legal requirements for

the implementation of sanctions, which were set out in chapter 2, have been appHed in

practice. Different cases ofimplementation ofcollective sanctions will be eategorized and

the main problems raised by application of sanctions will be recognized. The analysis of

the cases will pave the way for an analysis ofrestraints on the use ofeconomic sanctions

in the following cbapter.

Drawing on the case-studies in chapter 3 and developments of international law

sinee drafting ofthe UN. Charter, tùrtber limitations on use ofeconomic sanctions will

" 26 Iune 1945, Cm T.S. 1945 No. 7 [bcœiaafta tbc UN. CIulrœrJ.

2
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be examined in cbapter 4. Beret important questiJOS include: the limits to imposing

sanctions and the defiDition ofa target state's valid objections. Inevitably, in this cbapter,

l will address the question of economic coercion (sanctions amounting ta use of force)

and the debate ovec the Securïty Councü's decisioDS under Chapter vn of the UN.

Charter in the case ofcollective sanctiODS. The main conclusion of tbis chapter is that the

1er /ata in the field ofsanctions does not correspond to intemationallaw developments in

the last 50 years. Moreover, traditional conditions for the legality of sanctions and the

lawful use of enforcement actions should be subject to additional norms of international

humanitarian Iaw.

In the final chapter, an aUempt is made to determine the position of sanctions in

contemporary international law and proposais for legitimate use of economic sanctions

under intemationallaw are suggested.

Finally in the conclusion, it is submitted that international law bas become more

humane over the course ofthe Iast five decades. While, at the dawn of20th century, resort

to war was not prohibited but subject to certain modalities, use of armed force is

permissible only in exceptional ciraunstances today. The increasing popularity of

economic sanctions is, in part, the result of states' being deprived of other important

means ofenforcement. Stil~ ifeconomic sanctions result in pain and sufFering wbich are

comparable to the pain and suffering which resulted from the use of force they sbould be

subjeet to similar restrictions. It is not suggested tbat use ofeconomic sanctions should he

banned, in faet sanctions are one ofthe ooly means ofenforcement in intemationalleveL

However, they should be applied in a more refined manner, which would avoid severe

consequences for innocent civilians.

This thesis, thus, supports a more institutionalized application of collective

sanctions, as well as restrictions on the use ofunilateral sanctions.

In the search for a la ferentJa in the field of sanctions this thesis will touch on

other important issues. These include: morality and international law and their

reIationship with one and other; constitutional questions within the United Nations;

proposais for reform in that Organization and extrateritoriality. Bach of these issues is a

thais topic in its own right, and will only be discussed brietly.5

S The iDfem.tioD iD Ibis tbesis is op to cIale as ofDeœmber 1999.
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CHAPTBIt1- GENERAL BACKGROUND

Some geœral background information is necessary before examjnjng the central

issues of tbis thesis~ The present section consists of the foUowiDg: defiDition and

clarification of the tem sanction; ID examjnation of the various types, objectives and

forms of sanctions; and a final conclusion wbich will set out the central theme of this

chapt«.

1- Definition
The terms boycott, embargo and SIlIICtIons are often used iDterchaDgeably;' thus,

they must be carefùlly definect

Boycott: A boycott is a non-coercive &Ct of individuals, groups or organiutioDS,

which bas no force oflaw.

Emb....'; An embargo is a prohibition on ttade due ta a govemment arder. It bas

force oflaw and il, thus, legally stronger than a boycott?

Sanction; Generally, sanctions are detined u "neptive measures which seek 10

influence concluet by threatening and, ifnecessary, imposing penalties for non-conformity

with law.ni From the perspective of international law, a sanction may he more

specifica1ly defined as a collective action taken against a Slate considered to he violating

international law in arder to camPel tbat state ta confOnD to such law; the sanction may

involve diplomatic, economic or military measures.9

6 sec M.S. Daoudi & M.S. DajaDi. Eœnomic Sanctions (Rout1ed&e: LoadoD. 1983).2-
7 However, in aider tex1S, embargo usuaIly râers to "die clOSÎlll ofone's ports to die exit ofsbipI,ft lIId is
studies UDdcr SIepS sbort 0( war (see T.M. HoUand, UcIJUa 0If I.nrtlliOllQ/ Law, T.A Walter & W.L.
WaIbr, ais. (LoDdoD: Sweet & Maxwe1I Ltd., 1933) 31239).
1 M.P. Doxey, "lntanatjoaa1 SaDctioas: A Framework Cor ADalysis with Special Refaeuœ to 1bc UN lIId
South Afiica" (1972) 26 lDt Org. 527 al 528 cited in PJo. ICuyper, TM1~011 olllftmulliollQ/
Sanctions (AlpbeD am den Rijn: Sijthoff'& NoordbOfrlntanlljmal Publisbers, 1971) Il 1 [baeiDaftcr T1I.
/mp/DltBJttllion olInIBn1ltlOlUll&incitons).
9 Daoudi Il Dajani, _pra DOle 6 al 4-5. A more precise ddiDitioa is gMa by Georps SœI1e, who aIso
nnderfines die cIifIèrcDœ between sanctions in Ûltfmljonal Iaw with sandioas iD aaeaL Aa':ordiDg 10
Scelle:

[ l]a StlllCllOIf, dJl point de \W dit la teclmit-ftlritlqw, cGr.. dkislon de Illlttoriti aklltiw
CtJfIIpItBIR qJIi tJPPliqu. à l'tlIItftT dt.. tlCliOll 011 0IfÙ.1i0lf i/Ugaln..sttllDtlon priVfIe ptnIT If!
CAf de vioiGlio;" • la règl. de Droit L "tlpp/iCtIIlOlf de III arctiOlf ut prldtMe, dtar ..
organisDltOlfftI11dique in.stlllltiOlWU., ptI1' la CtlfUIqIqIIOII de l~tICIe ilMgtll d l'idgtitit:glifllf • $OIf.'ar011 -J.t tilt Droit ruptHfSible [-1 Mtlis titAr _ ~ jwfdifllU ÏlflliIllttOMllarat
i"'fXllfail$. lu dna1000ctiotlS lOIII !OIMIIt at:COIJfIJIlu,. la """. .". 011~

[ftPlri·'OIldle.....I·
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For unilœeral actions the term embargo is appropriate. As this thesis addresses

unilateral and collective economic sanctions, bath embargoes and StlIICtions are studied

and the two terms are used intercbangeably.

CopDtmpCIIPrp; Countermeasure is a broader term (m the sense that it includes

a range of actions nom unilateral economic sanctions to the use of force) used by the

International Law Commission in Draft Articles on State Responsibility.lo Article 47 of

the /Le Draft Articles provisionally adopted by the International Law Commission on

first reading states that:

[f]or the purposes of thc present articles, the taking of coUDtcnneasures means
!bat an injured State does not comply with ODC or more ofits obligations towards
a S1ate which bas committed ID ïDtemationaRy wrongtùl let in arder ta induce ft
ta comply with ils obligations under articles 41 ta 46, as long as it bas DOt
complied with those obligations and asD~ in the light ofils respODSC ta the
demands ofthe injured State that it do 50.,,11

Such countermeasures include unilateral economic sanctions, and thus, in some

parts ofthis thesis, countermeasure is used instead ofunilateral economic sanction. 12

pœfOis concomitantes et même inverties. Hen est ainsi en Droit inlemaliona1 (G. Sœ1lCSt Mtl1fWl
de droit intemational prlblic (Paris: Éditions Domat·Monchcrsti~ 1948) al 865 [empbasis in
original]).

10 (hcreiDafter the /LC Draft Articles) in Report ofthe IntematiOlUÙ Uzw Commission on the worlc ofilS
forty-eight session., UN GAO~ 51- Sess., Supp. No. 10, UN Doc. A/SUlO (1996) al 125.
Il Ibid. al 144.
12lbe Intemational Law Commission's commentary on Article 30 ortbe /LC DrajtArticles (the texl of tbat
article can be found al 20, below) gives the foUowing explaDation for the use of the term WCOUIItenneasure"
ratber than oIher tenDS:

[t]he teml "eounterIIleaSUr which appears in the title or the article and the teml "measuœ" used
in the text !me been plcfened to 0Ihers, aDd particularly tG the teml "saDClion",. as a meaas of
prevenbng any misundcrsIaDdin in view ofthe lWO distiDct cases UDivasaDy coveral by die raie
set foIth in the article, namdy: (a) the case in which the "aet ofa State'" in question is a reacme
masure applied directly and iDdependcntly by the injurcd SIaIe against the Sille wbich bas
committed an iDtemationally wrongfiJ1 aet against il; and (b) the case in which the "aet ofa SIatC'"
is a reacane measure appIied ml the buis of a decision takm by a competent iJltematioœl
organi2atiœ which bas emrusted the appücatiœ of tbat masure tG the injun:cl SIaIe itselt: tG
aDOther StaIe., to a number of States or 10 an tbe member States of the organizalion. TIte
Commission has thvs~ aUOWQlfC1! for tII~ tnnd in modem inlmrDlio"a1111w 10 t'US'Ve the
teml "SllIICIion" for reaetive IftetUll1'e applied by vi,.,. ofa decision tQ/œ1l by an intemtlliOl'ltll
organiZtJtfo" follow;"g a breDCh ofan intemational ob/igtllion Iraving smOIlS consquenœs for
the intmratiOlUlI comm&lllity as a whole,. tIIId ÎII portiClllarfor œ'ttdll 1M4ftI1'U which the Unit«l
Nations is~d to adopt,. II1Idu the ")'StUI tstlIblislwd by the Chartu, with a vie- to the
IfUlinle1lanœ of intemtlli0N11 peaœ tllfd .trCIII'ity lReport of the Commission to the GeDeral
Assembly 011 the WOIk of ils thirty-fiISt session'" (UN Doc. AI34IIO) in Y,arbooi of ,.
IntnntlliontB Law COIJIIIIiS.fÏoIJ 1919. \'Ol ~ Part 2 (New York. UN,. 1979) 0ND0c. AlCN.4
1SER.AI1979/Add.l(Part2) al 121, para. 11 [cmphasisadded]).
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AccordiDg to some writers,13 the above-mentioaed sanctions and embargoes are

negative SIlIICtiOlLf, as opposed ta positiw SIlIICtions or iDceDtives.14 This thesis is only

concemed with negative SIlIICtions. IS

n· Hi8tory
There are a myriad of historical examples of situations in whieh sanctions bave

been used. The ancient Mediterranean city-states used reprisais u pressure techniques l
'

and SOlDe treaties regulated the application of sueh meuures between ditrereDt cities

and/or Empires. l
? Wartime blockades in antiquity and the Middle Ages may also be

considered as a fonn ofeconomie sanction.II According to Doxey, the first example ofa

blockade on a significant scale occurred during the Napoleonic Wars. Then, Britain

blocked the Continent and adopted countenneasures in arder to bring about "commercial

min and shortage offood by dislocating trade.,,19

Economie sanctions have only been used in order to achieve luger, political goals

in more recent times. Before the tum of the 20* century, sanctions were imposed

unilaterally or by a group ofstates to supplement the use offorce in war.20 In other wards,

13 PJ. Kuyper, "Intemali0Dal Lepl Aspeds oCEcooomic SaDdi~ inP.
vic, H. van~ cds., u,tll Issvn in IntmratiOlltJI r,."., (LoDdon: Orabam ml TIObDaJlL~ 1990)
145 al 145 (baeiDafterKlnlemaûaaal Lep1 AspecIsj.
14 1bese types oCmeasures are beyoncl the sœpe of tbis tbesis aad 1bave onIy examined nepIiw S8DC1Ï0IIS
here.
15 TakiDg iDto coDSidaaliOll die coatemporaIy appIOICh wbich acœunts Cor the roIc oC the iDdivicIual in
inIemalioaal sceœ, SOlDe writas bave cbosea tG Pe an aItaDaIM ddiDition oC Sllldiœs. AccordiDg tG
this defiDiliou, SlDdiCll are -non-miIitaIy measures uscd tG iDfIuenc:e tbe leaders ofa _CIl 10 coaCorm ID
SOlDe desùed bebaYioror 10 pmish the l.sen oCaMiOll Cor directiDg tbat "'CIl in eataÎIl way coaaary
ta intematioaallmman rigbls Iaw" (Sec IX Fausey, -rJoes the United Nations' Use orCollective SaDdions
to Protect Roman Rigbls Violate its On Human Rigbts StaDdardsT' (1994) 10 ComL 1. 1Dt, L 193 al
196). AIIboup in SOUle innnces sanctions bave been cIireded towanIs the leaders (e.g. in SeIbia) in the
form offreezing asscts ofiDdividuaIs. ingmaaI. dûs defiDitioncIoes DOt sccm ta CODform with the reaIity.
16 See E.S. Colbert,RllaliatiOll i" /nlemtlliOlUll lAw (New York KiDg's Clown Pœss. 1941) al 10.
11 Eg. a treaty betweeD C)eantbeja and ChaJaemn in 431 B.C. and a traty betweeD Rome aDd Carta&e in
306 B.C (_ Ibid. _ 10-11); lDOIher example in ancicnt âmes is the Paides' dccree oC 431 B.C. wbich
Iimital die eDUy of pmdacIs mm MepIa iDto die madœIs of Albens in respcmse tG MepIa's tenitarial
expansion aDd its kidDapping oC tbree women (sec BA Carter, /ntmratiOlloi EconOrllic Sanctions:
Improving the Hapluzzard as. u,GIRIgi_ (C8mfw'id&e: CambridgeuDivasity Press, 1988) alaDOle 2).
11 c. PbiIIipsœ, 77ae /ntD1l4tlotlal Law tlIId c...... 01ÂllCitllt Grftœ tlIId RoIM, wL 2 (LcmdaD:
McMiIIan and Co., 1911) al 383.
19 Ml. Doxey, Econœtic StmctiOM tlIId Intmu111ona/ E1tf0l'œlflal, r- ed.(New York: Oxfiml Uaiftrsity
Press, 1980) al 10 [beœiDaftcr: /1ItmUIII0IItlIEnjiwœJnem].
3) PhiDipsan aIso IllIeS tbItK(UJpondeclaralicllofwar, ml IlOt iJdiequeady cven before makiD& IllY public
pmc(amarion, • CIIIbIIp MS lai4 upoD ail eœmy waeII wbich blppeaed tG be iD die bIdxJun ~ the
0Iher~ (.npw DOle 11Il310). CIl biIIary ofccoaomic ....".. iD modem limes _ ..-aDJ

[c:aada18 _ die"',..1 .,
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economic sanctions were put orthe menai ofwar. In modem times, in addition ta tbis

traditional use, ceatraIized SlDCtÎODS bave been used u masures by international bodies

to uphold "staDdards ofbehaviour expected by custom or required by law"21 or even Cor

the "effective prevention ofwar.,,22

In this latter sense, the League of Nations aIlowed coercive measures, which

included non-military measures, as an alternative to the use of force.13 According to the

Covenant ofthe League, in some cases, ail members couId subject aggressor members to

"severance of ail trade or finaDcial relatioDS.,,24 The sanctions applied against Italy in

1935, foUowing its invasion ofEthiop~ may be the tint example ofa modem sanction.2S

The masures did Dot worlc in tbat case, and therefo~ in July 1936, the League decided

to lift them.26 Tbere was no other case of coUective sanctions under the League of

Nations.27

After World War n, takîDg into account the experience of the League ofNations,

more power wu bestowed on the Security Council of the United Nations than bad been

the case with ils predecessor, the League's Council. Thue are some provisions in the

T.E. FerIaDd, "1beHistory ofEconomie Warfatc: JntemaIioaal Law,~ Strategies" (1993) 30:2
J. Peaœ Rcsean:h 151.
21 InlmlGliONJl En}ôrcattmt. _pt'tl DOle 19 al 3.
n E. C~ ed., Boycotts tIIId PtfJœJ a &1011 by th~ COlNlfin~~ on Economie Sanctions (New York aDd
London: Harper and BIOIbas Publication. 1932) al xii. Sec aIso C.C. Ioyœr, -SaDctiœs lIId lDtcmatioaal
laW' in D. Corttigbt cl GA Lapez , cds., Ecorromic StJnction.r. pQ1ltJœQ 0' Peoœbvilding ;n a Post-Cold
War World (Boulder: WesMew Press, 1995) 73 at80 [baeiDaftcr MSaDcûoas and 'ntematiODll Law").
23 Carter, _pra note 17 al 9.
24 ArticleXVI ofthe Cowntlllt olthe lA.- olNations. rrratyolPeoœ betw~n lM Âlli~dandAssocillled
Powus and Gmrumy (ptII't IJ The Cowntlllt 01lite lape 01NtJliOfU), 28~ 1919, 2 U.S.B.C. 48
<entaed into force 10 JIDU8IY 1920) [haeiDaftertbe CtMnDllt olthe lape].
25 Il sbouId be mentioaed tbat belote the case ofsanclioas apiœt Italy, the League ofNations consideœd
tbe possibiIity of impMing SlllClions in two otber i...-ces F_ in Ncmmbcr 1921, der Yuplavim
troops advaDced iDIo A1baDian IellÏtoIy, Ibe mac cœsideratiœ of ïmpJementaliœ of ecoDOmic SIIICtÏODS
agaiDSl Yugoslavia. foIœd 1hat govemmalt to witbdrew i1s troops from AIbania <see Daaudi cl Dajalll
SIlpra DOle 6 at 59). Second, in 1928, duriq the Cbac:o warbetwem Boliviaad.Parapay, tbc possibiIity of
impMing sancIiœs and arms embatao WIS c:onsidend br the Leape. EWIl tboaIh 110 sanction was
imposcd ünposïng IIDIS embaIBo WIS œcommea1ed Howcver, the war dicl DOl CIId UIIIil 1938 <sec
IntemationtJI EnftJl't:ellœlll. -pra DOle 19 at4S).1n tbe case ofIapm's invasion ofMancJmria, in 1931, die
League ofNaDCIIS did DOt tab IllYaction U",~",atiollQ/ &lorœM1I~ ibitL).
26 See R.~ Economie StmctiOllS (Cambridge, Mass.: CellIer for 'ntematioaal~ Harvard
University,1911) al 16.
27 Il sbouIcl be rnemioned, however, dIat in lWO cases befbœ die sanctiœs apiDst IIalyJ tbe League of
Natious lbIeat of SIDCÛCIIS apiDst smaDer powcrs pravaI to be successfUl ln 1921, YugosIavia &lM uP
atIempIS ta seize terrilOly fmm AIbaDia, puI1ybecause ofLeague's tbreat ID impose SlDClÏODS. SimiIady, in
1925, Greece witbdmv fiom ils OCC'lpation ofBulprian teIIitary becausc ofLeague's SlllCtiODS <sce G.c.
Hufbauer, JJ. Scbott& KA. Emou, EcoIfDlllÎC s.rcti0llS&CtJtlSiar.d: Irutory ..d ClllftlltPolicy, vol l,

[coadaua GD die aat,.) •
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U.N. Charter tbat give substantial enforcement powers to the Security Council in the

cases of"a breach of the pesee" or "committing an set of agression."21 Tbese powers

have been usecl severa! times sinee 1945, the best known cases being thOIe of Southem

Rhodesia ftom 1966 ta 1977 and Iraq sinee 1990.29

UU-TypcsofSancâoDI
A distinction must be made between unilateral sanctions and collective sanctions

(or cenua!ized sanctions) because they have ditTerent legal bases and difTerent statuses

under intemationallaw

A- UDilaterai SancdoDl
Unilateral sanctions are usually imposed by an individual state. In rare cases, they

may be implemented by international organi7.ltions (as is the case when an international

organization with limited membership imposes sanctions against a non-member state)30 or

by a group of states tbrough intergovemmenta1 cooperation. These two latter types may

be called "organjzed unilateral sanctions.,,31 Sanctions imposed by the European

Economie Communities (EEC) on non-member states and the Arab ail embargo in 1973

are examples ofunilateral sanctiODS.

Unilateral sanctions are furtber divided into reprisais ud nto,sioM.

Reprisais: These are lets illegal under international law which are justified when

imposed in response to a preceding iIlegal 1Ct.32 They are aIso known as "non-forcible

countermeasures.,,33 Examples of non-forcible reprisais or countermeasures include

termination or suspension of treaty obligations and seizure of the otfending state's

assets.34

2e1 ed. (Washington D.C: lDstituIe for Intema1ioDB1 Economies, 1990) al 124-31 [bcreiDatlcr: Eco1lOltÙC

SanctionsReconsïdered: History]).
21 Article 39 ofthe U.N. ChDl1u.
291bese cases will he discusscd indetail in chapIer 3al 55 ml61, below.
30 "Intematiooal LcpI Aspects", supra noie 13 _145.
31 Ibid al 155.
32 D.W. Bowett. "Economie Cœrcionand Rtpisalsbr States", inR.B. LiDich, cd.. Economie Coercion and
the Na. /ntD7llltiOllalE:conomic Ordu (ChariotICSViDe: The Micbie Compmy, 1976) 7 al 14-15.
33 Sec C.Y. EIapb, TM u,ality ofNon-forciblc Coaottmneaswu ÎII /ntmrtllionDl 1Aw (New York:
Oxford UDiversi1y Pras. 1988).
]4 o. Scbacbrer. /ntmlatiOMl Uzw ;11 17I«Jry adPractiœ (DonIrecbl: MartiDus NijhoffPublisbers. 1991)
al 185.
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Betoniou: These are unfriendly but legal acts taken in response ta previous

unfriendlyaets.3' In gelleral, internatioDallaw is not concemed with unfiiendly aets as

such; however, in some cases, retorsiODS may he imposed in respoose to illegal lets. The

most recent example of a retorsion occurred in May 1998. Theo, the U.S. threatened ta

suspend financial aid to India and Pakistan due to the nuclear tests condueted by the two

countries.36

From a legal point ofview, it may he said that reprisais are more important than

morsions. HoweveI", ftom a practical and po1itical point of vicw, manions are usually

more effective. Retonions are often financial; they include witbholding aid and reducing

aid. In many cases, states prefer not to bave recourse to reprisals, because reprisaIs are

only considered legal in certain, strietly detined circumstances. Further, a state which

uses reprisais may be weakening a "functioning legal regime" of the international

community: the act that constitutes the reprisai would, under normal circumstances,

constitute an illegal 1Ct. Retorsions, on the other band, comprise actions within the

sovereign rights ofthe state and have no such weakening effect.37

The above represents the traditional analysis of reprisais and retonions. In certain

circumstances, there are legallimits to when retorsions can be used. This is the case when

an "otherwise permissible action is taken for an iltegal objective.,,38 For instance, when

one state subjeets resumption oftrade relations with another state ta change in the internai

or foreign policy of that state, the retonion is objectionable. According ta Schachter, tbis

exception can he characterized as "an abuse of rights, but it is more precise ta mer to a

primary rule that precludes such coercion.,,39 The United Nations General Assembly bas

expressed this role in an unanimously adopted resolutioD, the DeclDTation 01Princip/es 01

International Law Conceming Friend/y Relations and Co-operation among States in

3$ The Intcmatioaal Law Commission·s c:ommentary on tbe ILe Draft Articles SIaIeS that
M[c]ountermeasures are to be distinguishcd from aets wbich , abbougll tbey may be sem as "uDfrieudly", are
DOt aetuaIly UDIawtùI - for examplc, rupbJIe or diplomatie relatiœs" (Iœport o[ the Intmrtlliofllll l4w
Commission on the wono[ilSjôny-eight session, supra DOte 10 al 153 fooIDate 251).
16~ imposes sanctiœs on India" ODÜDC: CNN <ht1pilwww.CDD.comIworId/gi:mçfl9IOS/13rmdie us>
(date acœssed: May 13, 1998).
31 ScJw:bter, SIIpra DOle 34 al 186.
31 !bid. al 199.
39!bid.
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accordDnce with the Charter ofUnitedNations.,40 wbich states tbat "[n]o State may use or

encourage the use ofeconomic, political or any other type of measures ta coerce another

State in order ta obtain tram it the subordination orthe exercise of its sovereign rights and

ta secure tram it advantages ofany kind.",U

It sbould he Doted tbat the re8SOns for which sanctions are DOW applied have

cbanged. In the Put. states used countermeasures in response ta breaches of obligations

which direetly atfected them. Today, states impose sanctions in response ta breaches

which do Dot Decessarily affect them directly. In examining the legal basis of sanctions

for breaches of erga omnes obligations., the new ways in which sanctions are DOW used

will be studied.42

B- CoDective or Cenualized SanetioDl

Centralized sanctions are those decided upon by the competent organ of an

international organimtion. They are "concemed fundamentally with matters pertaining to

international peace.wO Other criteria suggested for this category of sanetions-which

distinguish them nom other types ofsanctions imposed by a group ofstates-are:44

(i) The decision making body must he universally or regionally international;

(ü) Its membersbip should normally encompass all states within the universal or

regional system;

(ili) The organization must have a fonna1ly constituted body with expressed powers to

make mandatory decisions;

(iv) The organization must have a procedure for formally reaching an obligatory

decision; and.,

(v) The organization must be considered as definitive or autboritative in its sphere of

international aetivity.

Applying such criteria, sanctions imposed by the EEC (which serves the economic

and political interests of its European members), the aetivities of NATO and the Arab

40 24 Octobcr 1970. GA Res. 2625 (XXV). UN GAO~ ~ Scss., Supp. No. 2' UN Doc. AJI028 (1970)
121[hcreiDafterDccltlnllion on Friend/yR~/tJli01UJ.

41 1 will œnun ID Ibis questiœ in chaptcr 4:1. "CœDœrmasmes AmouaIiDg ID Use of Forœ aDd tbe
14aIitYofEconomic Coacion19

• at 79 below.
tt Sec 27 and 45 below.
43 C.L. Bmwn-Jolm. M,,/ti/Qtera/ Sœrctions in /"tmraliOlftJl 1Aw: Â COIIIptlI'tIIiW Analysts (New Yodt:
~Publisbas, 1975) al45•
44 Ibid. .46.
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League are unilateral sanctions. Sanctions imposed under the auspices of the Security

Council. the OrpuiDtion of American States (OAS.), and the U.N. specialized

agencies-if they ue oriented towards internatioDl1 peace tbrough lep1 processes are

collective sanctiODS.

Sanctions decided upon by the U.N. Security Council and execmed by ail member

states are the best example of collective sanctions. Article 39 of the U.ll Charter

provides tbat, "[t]he· Security Counci1 sball determine the existence of any threat to the

peace, breach of the peace, or aet of agression and sbaIl make recommendations, or

decide wbat measures shaH he taken in accordance with Article 41 and 42, ta maintain or

restore international peace and security."

There are few instances of actions taken under Article 39 sinee 1945. However,

the end of the Cold War provided the Security Council with the opportunity ta play the

raie tbat the U.N. Charter envisioned for il There were only two cases of centralized

sanctions in the tint 4S yean orthe U.N.'s existence, South Afiica and Rhodesia; since

the 1990'5 there bas been a dramatic increase in the number of 50ch sanctions.45

Conversely, it is becoming more difficuh for states to impose unilateral economic

sanctions due to the regulation of trade and new state obligations which have resulted

tram the GeneralAgreement on Tariffs and Trade46 and agreements in the ftamework of

the World Trade Orpnization (W.T.O.).47

IV· Objectives
Implementation of economic sanctions may bave different objectives; these

objectives have an impact on their Iegality. It is important to determine the objectives of

sanctions. The reason is that any evaluation ofthe efFectiveness ofsanctions as well as the

decision to terminate their application depends on the attainment of their objectives.41

4S Mulhlateral sandiœs may aIso be defined as sancIions used ID enforœ dccisions of muItiJateJal
internationalagenàes (see BlOWIl-lo~ _pra DOte 43).
46 30 Oc:taber 1947~ 58 U.N.T.S.I87, CaB. T.S. 1947 No.27 (eutered inIo force 1 January 1948) [bereiDafter
GA'IT).
41 Eslablisbed according 10 Agre~nt EsttJblisllillg die MfIlti/atmlJ Trade OrgDlfÏZQtion, 15 December
1993, 33 I.LM. 13.
41 Daoudi aod Dajaai have CIIUIDeIated die followiDg seven fimclioas foreconomic SlDClions:

1. Mainlaini..die perœpIioIl tbat saa:lions are iDfIietingdamage on the UqeI;
2. ExpessiDg manIity adjusliœ;
3. DiJPlÏfYÎDl cIisap(nval aDdjustice;
4. SalisfYiDg dieemoIioaal needs oftbe S'Œ'icmas;
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States implementing the sanctions usually proclaim their objectives. In most~ they

are "far ftom simple or straightforward.n49 Il is submitted tbat states usually bave hidden

goals which are distinct ftom the states'.declared reasons for imposing sanctions.50

As mentioned in section II, "History," the reasons for wbich sanctions are

imposed bave cbanged over the course of the Iast few decades. Sanctions are sometimes

punitive, the objective being condemning a violation of international law. The violation

MaY be in the field of human rights, international environmentallaw or uy other area of

internationallaw. For example, in the case of the League of Nations sanctions against

ltaly, ltaly had used military force against a feUow member (Ethiopia) ofthe League. This

use of force was in violation of Italy's obligations under Article XII of the Covenant of

the League.SI Simîlarly, in the case of Rhodesia, the illegal nature of the Unilateral

Declaration of Independence (UDI) and the repressive domestic policies with regard ta

the black population were in contravention ofthe UR Charter.S1

In some cases, unilateral sanctions are imposed by states because appropriate

compensation bas not been paid when target states expropriated foreign-owned property

in pursuing nationalistic policies. Britain's sanctions against Iran in 1951, the U.S:

sanctions against Cuba in 1960 and France's sanctions against Algeria in 1971 were ail

justifieci in this way.

It is submitted that, at times, sanctions are imposed in response to breach of a

political principle.'3 It is very likely, however, that such sanctions will he in the fonn of

retorsions. If they are not, they will he illegal under international law. In împosîng

sanctions on Yugoslavia (1948), China (1960) and Albania (1961) the Soviet Union

s. MaintaûlÏng the 8dioner's positive imageml repulalion;
6. Relieving domestic pressure on the sanctioner;
7. InOictiDg symbofic vengeance.

(sec Daoudi anclDajaDi,.ntpra note 6 at 161).
G M. MiyaP'ftt Do Economie Sœrctions Won? (New York: St Martin's Press. 1992) al 89.
50 Ibid
SI Article XII(1) ofthe Owentmta/the League reads as (oDoWl:

Tbe Members of the League agœe _ if tbere sbouId arise betweea tbem any dispute liIœly to
lad tG arupIUIe tbey will submitdie maacr ID arbiaaIionorjudicialSClllemeator tG iDquiIybr the
Council and tbey agree in DO case 10 œsort to war until thœe lIlOIdbs after tbe awanl by the
arbiIralors cr thejudicial decisi~ or theœportbr the Councfl

52 However, ScJntbem Rbodeùa was IlOt exp6cidy decImd. to lie commiUiDg ap8dbeid (wbic:h is •
jntcrnatjmal aime)•
53 See Miyapwa, $IIprtl DOte 49 at 90.
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invokecl "the rule offtiendsbipt" which wu merely a political principle and wu not held

ta be a mie by many other states.S4

ln certain cases, sanctions are preventive, the aim being preventing the target state

ftom infiinging a nde ofintemationallaw."

Sanctions cm also have a rule-making effecl By imposing sanctions, the

sanetioning state can proclaim which principles it considers to he rules of international

law.'6 The U.S.' sanction against Cuba in 1960 is often cited as an example ofthis type of

sanction. The sanctions were imposed after the nationalintion of the American oil

campanies which refused to process the Soviet cmde ail. However, according to

Miyagawa, the U.S. Secretary ofState later made it clear that the real objective was, "to

reduce Castro's will and ability to export subversion and violence to other American

states.,,57

The implementation of sanctions cm simply be an indication of the international

community's disapproval of a certain &Ct. Sanctions tend ta be more effective than

diplomatie protests. The objective is to force the target state ta change its behaviour or

shift its policy.'· The sanetioning state seeks "to mobilize world opinion to put pressure

on the targel"59 For example, in the case of the Arab oU embargo against the Western

industrial powers in 1973, the oil ministers of the sanetioning states announced tbat the

basic objective of their measures was, "to draw world attention to the Arab question in

order to create an atmosphere conducive to the implementation of U.N. Security Council

Resolution 242 calling for total withdrawal ftom occupied Arab territories and the

restoration ofthe legitimate rights ofthe Palestinian people.tt60

sc lbid. al 90.
55 See "Sanctions and International Law", supra note 22 al 74. Doxey œfers tG this goal as"~"
and srates tbat "saDdiODS once imposecl migbt deIer tbc targe! Crom fiutbcr wrongdoing, aDd Ibere c:ouId
also be adetareDt efIèct on tbird SIa1CS contemplating simiIar action" (MP. Doxey, IntmuJtioNJl Sonctions
in Contenlpon11'Yp~ (New York: St. Madin's~ 1996) al 55 [beJeiDafter: Sanctions in
Cont~mporary PtrspectiveD.
56Miya~$IIpra note 49 al 91.93, Miyapwa caDs Ibis fimclioas ofsanctions, &m1e-maldng etrectt

, 'mie
dcdaringeffcct' or cruIc-implyiDg el'cet'.
51 Ibid. al 91. 0Iber examples of sudl saDdions indude the Soviet Union's economic sanctions agaiDst
Y~ inorderto briDe Yuplaviabletasone ofthe saIâIiIe stItes.
51 C.C. Ioyuer, "SaDcIiœs, CompIiaDœ ml International Law: Refledious on tbe United NatioIJs'
Experience ApiDsl rmcr (1991) 32 Va. 1. Iut'! L. 1 al 3 [heIeiDafW --sauctioas, Complianœ lDd
Tlltm8rioœl Law").
59~ SIlpraDOle 49 al 93•
60 Middk EœtEconomie DigtSl, 22 Mard11974 cited in~ SIIprtl DOle 49 al 93.
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Another example is the sanctions that Western coUDtries imposed on China ailer

the Tiananmen fiasco. Theo, the main objective wu to conclemn the violent repression of

demonstratioDS. The Western economie sanctions were far fi'om full-scale and it was

obvious that they would Dot lad to China's refiaining from violent repression of

opposition. The American sanctions against the Soviet Union foUowing invasion of

Mghanistan in 1980 bad the same objective as mentioned above.61

Especially at election tim~ sanctions may be imposed in response ta the pressure

of domestic or international public opinion. In extreme cases, mere condemnation of an

intemationally wrongful aet will not satisfy public opinion and concrete measures are

required. The sanctions which the U.S. imposed on the Soviâ Union, following the

declaration ofmartiallaw in Poland in 1981, are an illustration of the effect which public

pressure CID bave.

Sanctions may also he imposed in order to gain bargaining power.62 Again, in the

case of the American sanctions against Poland in 1981, the U.S. attempted to induce

Poland ta abandon ils repressive policy, by reducing the severity of sanctions wbenever

relaxation ofrepressive control occurred in Poland.63

Sanctions may have hidden objectives. States may not proclaim the objectives of

their sanctions, because 50 doing would weaken the justification for the sanctions.64

In the case of collective sanctions, il is 50bmitted tbat the effectiveness of 50ch

sanctions will be greater if the objectives and goals of the group of imposing states

coincide.65 For instance, in the case of the League of Nations sanctions against Italy in

1936, France and Britain "foUowed the ambivalent policy of making a gesture towards a

tùlfillment of international obligation~ ft wbile smaller memben ofthe League hoped tbat

sanctions would coerce ltaly in ceasÎDg the invasion of Ethiopia.66 This diversity of

objectives partly explains why the sanctions were not effective.

61 Economie StmctiOllSRtconsidued: KlJtory, SIlprG IlOte 27 al 163.
Q Miyapwa, SflP'tI Date 49 al 99.
63 Ibid. al 99.
54 Ibid. al 106.
6S Intmrationt1l Enjôrcsrletlt, SIIpr'a DOte 19 al 82.
66 Ibid. .83.
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Bath in the usessment of legality of sanctions and their etrectivene~ it is

essential to take their objectives into account.67

v- Forma ofImplementation
Economie sanctions MaY he implemented in different ways. The Covenant ofthe

League only provided for total boycotts.6I However, in practice, it was impossible to

implement that provision. Thus, it wu abandoned by the members in favour of"seleeted

and graduated penalties.n69

The U.N. Charter details "an illustrative, non-exhaustive enumeration" of forms

of implementation of sanctions (not only economie7C) and gives the Security Council the

discretion to apply any combination of the measures that it considers appropriate.71

Article 41 ofthe U.N. Charter states that:

[t]he Security Counci1 may decidc wbat measures DOt involving use of anned
force are 10 he employcd to give dfect ta its decisiODS, and il may calI upon the
Members of the United Nations ta apply such measures. Tbcsc may includc
complete or partial interruption ofCCOIlomie relatioDS and of raiI, sca, air, postal,
telegraphic, radio, and ether means of communication, and the severanœ of
diplomatie relatioDS.

The measures enumerated in Article 41 are only by way of example and the

Security Council can take measures wbich are not mentioned in Article 41.'72 FOnDS for

the implementation ofeconomic sanctions can be eategorized u foUows:13

67 The objectives are labeIed diffeœntly by difrerent autbors. Doxey Jâers to --goals in tbcory" and "goals in
practice" and CIIIIDer3IeS, I&~ t7 "compliaDœ," "pnnisbmeDt," "cIesIabiliDtiOD," "IimitaIiCll of
cont1i~" "solidarity," and "symbolism ml sigualiDg" as goals of saactiODS (sec Sanctions in
Conlempo,OI'YPerspective, supra noce 55 al ~5).
61 Forthe complete 1eXl ofArticle XVI ofthe CovtntJ1It oltlteuape sec infra note 159.
69 International Enjôrce."t. supra note 19 al 87. In 1beonIy case ofsanctions UDdcr the League ofNations
system, the coordinariDg committee for the sanctiœs gmduaIly recomJDeDClrd embargo in cliff'ereDl sectors
{see B. Simma et fJ1.,~ The ChQ1'te, ofthe United Nations: A COmnrafary (Oxford: Oxford University
~ 1994) al 623).
70 Non-violent SIDdÎOIISt in~ indude: diplomatie and poIitical measures (e.g. plblie~
c;anœlJation of ofIicial visits, mœrinp, negoûations for tteaIics 8Dd agreements, limitaliœ of scalc of
diplomatie represe".ation, severauœ of diplomalic reIa1i~ aDd ete.). cu1tuIal and collUllUllÎClÔODS
mcasures (e.g. canœJlation ofcultural exchanges. sciadifie cooperatiao, educatioual tics. sports contacts.
tourism. restric:lion orYisa priviIeges for targetlllliODals. œsIIicIion of telepboœ, cabl~ postal tiDks, and
ete.), and economic measmes which Ile subjcct of die c:umD tbesis (see Sanctions in eontalporary
Perspecliw. SIIpt'tl note 55 al 11·15).
7t Simma etal.~ supra DOle 69 al 624.
72 Accotding ta Sïmma et aI:s commemary on the U.N. Charter, "[t]he most tir-œacbing use of An. 41
ordaing measmes DOl lisIcd was made by Resolution 817 (1993) of May 2S 1993 seaiDg op the
internaIional 1IibuDa1 for praso:uting penons responsible for saious viola1iODS of iJdcmational
humaDitaJian Iaw COIIIIIIitte4 in the territory offormer Yugoslavia" (Ibid al 626).
73 Miyagawa. SIIprtl DOle 49 al 1~23; fiom aDOtbcr perspecIive economic sanctions cm be e:ategOrized as
"finançïaf' aDd ~COIIIIIIerCial aDd b:dmical" (see Sanctions in Conœmportryp~. SIIpra DOle 55 al
15).
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Rptridiops .n the Dow .r 'oods: These restrictions may be export or import

restrictioDS.

Export restrictions cm he selective or total, in terms of depriving the target state

of its ability to import certain essential goods. Examples ofthis type ofsanction include:

Arab OPEC countries' sanctions against the United States, the Western European states

and Japan in 1973, 74 and the United States' grain embargo against the Soviet Union in

1981 following the declaration ofmartiallaw in Poland.75

Import restrictions affect the economy ofthe target state less directIy than export

restrictions. Import restrictions may cause economic bardsbip and r«luee foreign

exchange eamings. Examples of this form of sanctions include: the U.S. embargo on

imports ofCuban supr which began in 1960, 76 the U.S. ban on imparts ofIranian oU in

1979 fonowing the Hostage crisis,77 and the U.N.'s mandatory sanctions against Rhodesia

in 1966 which bepn as a selective import embargo, and were then upgraded ta a

comprehensive trade boycott.11

Restrictions on the now of services: Flow of services' restrictions include

restrictions on telecommunieatioD, postal services and sel, land and air transportation.

Embargoes on communications CID produce a psychological sense of isolation, as well as

economic hardship.19 An instance ofthis fonn of sanctions occurred in 1983, foUowing

the Korean Airliner incident, when some NATO members, Iapan, New Zealand, and

7. A few pages in Doxey's book are dedieated ta Arab Boycoas aad Embaqoes (see IntmumontJl
Enfora!1III!n,. supr'fl note 19 8120-28).
7$ Economie Sanctions Reconsidered: History, supra DOte 27 al 205-220. 0Iher ewamples iDcIude: League
ofNatiODS economic sanctions against ltaly in 1936; u.s. on cxport ban CIl Iapm roDowïng advaDcemcnt
of Japanese forces into liJdo.CIIina. in 1941; Britain's embargoes on the expott of MaIayan rubber and
Indian chrome ta Iapm al the same period. U.S. embargo OD the cxport of 5IJ31qÎC goods aad advaDœd
teehnology to the CoIlllllUDÎSt bloc belOte the end of the Colcl Wu; U.N. ecoDOlllic SlDClÏOIIS apiDst South
Africa in 1977; U.S. grain embargo against Soviet Union after Moscow's iDIerveIIiCll in Afghanistan, 1910
(sec Miyapwa, SIlpra naœ 49 al 11).
76 Sec G.C.. Hufbaoer, IJ. Sc:bott &t K.A. EUion. Economie Sanctions Reconsi~d: SIIppl~menlaJ Ca.w
ErlStoria9 wL 2, 2c1 al (Wasbiqton D.C.: lDstilutc for rnterœIiaaal EcoDomics. 1990) [baeinaftcr
Economie SonctionsReconsidned: 8upp/elMllt) al 194-204.
77 Sec infra CootooIe 146..
11 This case is studicd in more deIail in cbapIcr 3 al 559 be1Gw. The suspellSÏCIl ofmaterial ClCODOJIÙC aid (or
"aid in kiDdj sbauIdbe added ID this e:ategoJy: in 1~ tbe NcIbaIaDds Iâbscd to pant ÎJ'deIICMenœ 10
Dutch East Indics.. U.S.. tbraIened tG witbbolcl aid iD kiDd under the MarsbaI Plan fiom NedIaIaDds aDd
SOlDe sbipmeats weœ sm:pencIed (sec Miyapwa, $IlfJf'tl DOte 49 al 19)..
79 See IntmullionaJ EnforœtrlDlt. supra DOCe 19 al17.
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Swïtzerland announced suspension ofail tlights to and ftom the Soviet Union for 14 ta 60

daYS.80

RcstrictioD' on the no. or DIODey; These are, in faet, financial sanctions. Their

aim is analogous to that of import embargoes, because it is directed against the targ~

state's purcbasing power. They may include measures taken for the purpose ofpreventing

loans to the target state, binderiDg banking or preventing the transfer of the target state's

assets. For example; Britain fioze the assets oflUlodesia in 1966; and, following the 1982

Argentinean invasion ofthe Falklands, Britain Croze all assets ofArgentina in Britain.Il

Control of the mir. iD orcier to mluCI the tIIJet stat,', opportuaity to

gia ICCpS to theDl; This type of control is aimed al creating artificial scarcity and

bigher priees in markets for commodities essential to the target state. An example of this

type ofsanction was Britain's action during World War ~ when it bougbt up Balkan grain

in order to prevent the enemy ftom having access to it.82

Choosing the right fonn of sanction is important in terms of the effectiveness of

sanctions.13 DifFerent types of states shouId be treated differently. A predominantly

agricultural state, a state which relies on foreign aid, and an industrialized state will not

be affeeted by sanctions in the same way. In some cases, the imposing state(s) may

10 See Economie Sanctions Reconsidered: Supplement. SllfJ"a DOle 76 al 563·567. 0Iber examples iDclude:
the ban on landing oC ail AeroOot airaaft al Amaican airports foUowing the 1981 Polish crisis (Ruuian
sbips were aIso DOt pennitted ta eDler tbe U.S. ports); sanction imposed mutuaI1y by Britain and ArFJÛDil
der the FaIkIaDd crisis in 1982. In the case ofsaDdiODS apinst RhocIesïa. some African states urpd for a
ban on teIc:communieation links, but Britainand tbe U.S. opposcd it in the Sccurity Council (sec Miyapwa,
supra note 49 al 19-20).
Il Sec Economie Sanctions Reconsidend: Supplement. ibid. • 537·545. ne CoDowiDg cases are aIso
iUustraIÎODS of such sanctions: In 1935. the League of Nations SlDdiODS against Italy iDcIuded financ:ial
measures except freezing of the targe! 5Iale's assets; during tbe Suez crisis, in 1956, the U.S. blocked
approval of die rntemaIional MoneIaIy FUDd (IMF) IOIDS ID Britain lDd FraDœ; in the case of the U.S.
sanctions against Cuba, in 1960, the U.S. Croze about $33 millionwonlt orCubanasseIS in American baDks;
in the case of the U.S. SlDdÏons apinst Iran, in 1979. ail assets of the lIIIùaD Govemment in the U.S. aDd
in the Coreip braDcbcs or subsicliarics of Amcrican baDks weœ blodœd (sec infra note 146 for more
detaiIs); In tbe case ofdie Polish~ in 1911, Wcstan COUIl1Iics ap:cd DOt ID grant any new aedits or to
œscbedulc the ammmJated dcbIs ofPoIaDd (secMiyapwa, Ibid al 21-22).
12 Miyapwa, ibid al 22. FoDowing cases can be cited as otber exampIes orsuch SlllCÛoas: duriDg Workl
War n the Allies bougbt Ponoguese and Spmîsh woUiamitc (uscd in anti-tank mllDUDition) to bcp Ibis
subslanœ out or the bands or the GamaDs; tbe case of SIIldÎœs apiDst Rbodesia is aIso an example or
money market coatrols. Britain expeIIcd Rbadesia tiom die StertiDg ARa :md cIosed die LondoIl capital
market ID Rbodrsian deaIiDg. In the case of the U.S. SIIIdioDs apiast Cuba, die U.S. prohibitcd Cuban
doDaruanertions inail brœks in the U.S. (see ibid. al21).
Il Seelntmuzlional Enforœmmt. SIIpra DOle 19 al&7-90.
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cboose ta employ ail mentioned means to cause hardship ta the target state, or they may

chaose a single means wbich is considered to be most effective.84

VI- Conclusion
The folloWÏDg cbapters will examine "economic sanctions" as opPOsed to other

types of non-violent sanctions. The term "economic sanction" as used in this thesis will

refer ta "boycott", "embargo" and "countermeasure." Tbese terms are often used

interchangeably, however, in most cases they refer ta unilateral sanctions.

In this introductio~ the distinction between unilateral and collective was

emphasized and it was noted that non-centralized sanctions imposed by a group of states

are considered u unilateral sanctions. The distinction between unilateral and collective

sanctions will be the core ofthe analysis of legal basis for economic sanctions in the Dext

chapter. Even though unilateral sanctions will be referred to and studied throughout the

thesis, the focus will be on collective or centralized sanctions.

Recognizing the objectives of sanctions is important in analyzing legality as weil

as assessing their etrectiveness. As will be discussed in the nen cbapter, sanctions are

ooly legal when they are imposed in response te a breach of international law, a breach of

p~ or a threat ta the pace. Economie sanctions that pursue other objectives are, thus,

illegal.

Finally, while ditTerent forms of sanctions are subjects of this study, a discussion

ofthe control ofmarkets (as weil as retonion) is beyond the scope ofthis tbesis. It should

simply be noted. tbat, under normal circumstanees, they would not he in breach of

intemationallaw.

If ln the case ofu.s. SIIICtÎCJIIS apiDst Iraa (the HosIage crisis}t CIl ApIil 17t 1980t the u.s. uppded ils
saDdÎOns and ail fOrms ofSIDCÛODS eDIIIDCDICd indûs section wae employed apiDSllJan (sec MÎJII&WIt
supra DOle 49 al 140).
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CHAPTER2- LEGAL BASIS OF SANCTIONS

Due to the distinction between unilateral and collective sanctions, this chapter will

examine the legal buis of each type of sanction separately. While collective sanctions

derive their legality ftom internatioual agreements, unilateral sanctions are bued on the

theory ofretaliation.

1· The Legal Basis ofUnilateral SanctioDs
Traditionally unilateral sanctions were implemented onder the theory of

retaliation. When astate breached one of its international obligations the aggrieved party

could impose unilateral sanctions subject ta the conditions enumerated below. It is argued

that the theory of retaliation can be extended to encompass the cases of breaches oferga

omnes obligations. Since this interpretation enlarges the classical SCOPe of the traditional

theory it will he studied under a different beading.

A- Retaliation Tbeory: ConditioDS for the Leplity of Unilateral SanetioDS
According to the theory of retaliation, every mIe of international law is a priori

equipped with a lepl sanction.15 Ifa state violates a rule, "the vietim States are entitled in

principle to suspend the performance ofany other intemationallaw norm in their relation

with the violator."" This general principle, although not contested, is subject ta certain

conditioDS.

Under the general principles of intemationallaw, there is no rule that requires a

state te trade with other states.17 This principle is the resuh of the traditional doctrine of

state sovereignty according ta wbich a state's sovereign right includes the right ta control

the Dow ofgoods into and out of its national territory.1I ln practice, however, states often

enter international trade arrangements in arder to tàcilitate their foreign trade, 10 bave

acèess ta foreign markets and ta he able ta satisfy their needs. Consequently, very often,

states are bound by bilateraI or muItilateral trade treaties which are binding and which

IS Scbachta; supra DOte 34 al 185.
"Ibid
17 s. Williams aDd A. de McsbaI,An Int1'Oduclton to IntmlllliollQ/ Ltzw (Toronto:~ 1979) 291­
91.
• A.~ "ea-Ia's Use ofEc:onomic SaDctioas Cor Political Pmpascs" (1993) 51 U.T. Fac. L.R. 1 al
28•
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create legal obstacles to the use of economic sanctioDS. Due ta tbis limitation, a state

violates international law if il breaks treaty norms which are binding upon the state

imposing the sanetion." The most significant example ofa multi1ateral arrangement that

limits the application ofunilateral economic sanctions is the W.T.O. which DOW bas 135

members.9O Notwithstanding tbis practical restriction on the application of sanctions, the

theory ofretaliation is still valid under internationallaw.

In preparing the /Le Draft Articles, the International Law Commission examined

the legality of unilateral sanctions and aftirmed their validity onder international law as

one ofthe circumstances precluding wrongfWness ofthe act.'1 Article 30 of the /Le Draft

Articles,92 under the title of "countermeasures in respect of an intemationally wrongful

aet,ft anticipates that:

[t]he wrongiùlness of an &Ct of a Statc not in confonnity with an obligation of
tbat Stalc towards anotbcr State is precluded if the act CODStitutcs a measurc
Icgitimate undcr intcmationallaw against tbat othcr Statc, in CODSCqUence of an
intcmationally wrongtù1 &Ct oftbat other State.9.J

In addition, according to customary intemationallaw, the foUowing conditions are

enumerated for testing the legality of non-forcible countermeasures in general and

unilateral economic sanctions in particular: prior breach, prior demand for redress, and

proportionality. 94

19 "lDIemational Legal AspecIs"t supra note 1311148.
90 wra members as or December 1999. Sec "Members"t onliDe: wro
~:lIwww.wto.orsIwtoIaboutIorpnm6.htm> (Iast modified 21 nec 1999).
91 Sec debates on Draft Article 30 conceming~timate application ofa Sanction" rSummary records oC
the meetings ofthe thirty-fint session" in YetU'book olIMmtemtJlionDl Ltzw Commissio" 1979. voL 1(New
York, UN~ 1979) (UNDOC. AICN.4/SER.A11979) al 55-63).
92 Report ofthe Intmratlo"ol Law Commission on ,. wortofits~;gltlsessiont Stlpnl DOle 10 at136.
9] It is int=stiDg to compare Ibis tcxt with the first draft ofAItide 30 wbich. UDder the title of~
application ofa sanction," read as foRows:

[t]he inlClDllicmal wroaafuIucss ofan aet IlOt in conformitywith wbat would 0Ibcrwise be required
ofa S1ate by WIue ofan jntc:m;djcmal obliption towards aDGIber State is precluded if1be aet was
committed as 1be lqi1imaIe application ofa SIDCÛCIl apiDst that 0Iber State. iD c:oasequcDœ ofan
iDIematiœaIly wroalfill aet commjaed by tbat 0Iber Sille (_ "SIIIIIIIIIIY records ofdie meetings
ofthe tbirty-first session." SIIJ1'tI DOle 91 • 55).

9C '1bcse œquiremcIIIs are enumcraIed br pmIIIÏIJeDl scboIars lib Bowcu in the roDowing 'WOIds: Ma prier
intemaIioaal cIe6DquaIcy apiDst die cJaimant SIare [1mISl bave oamedJ~· -œdIas by 0IbermeaDS must he
eitberahausted orUllMlilabIe" ml"the econamie IIICISIRS 1akmmust he Iimited tG tœ iltiœSlitics ofthe
case and be proponiœaIe tG die WIODg doœ" <see D.W. Bowett. -r1JlerlRi0Dll Law lDd &:oDomic
Coercioo" (1976) 16:1 VL J. IDtti L.145 al 251 [bereiDafter"tCemMiDMI Law am!Economie Coacionj).
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i- PdorBlacb
First, thcre should he a prior breach of an obligation. The correlation between

prior breach of obligations under international law and state responsibility is very well

estabHshecl in iDtemationallaw.95

In international law, Iike domestic law, 1ep1 obligations may have diff'erent

origins. An international obligation may be established by a customary mie of

intemationallaw, by a treaty provision or by a general principle of Iaw applicable within

the international legal order." According to the International Law Commission two

questions may he raised regarding the different origins ofinternational obligations:

[t]hc first, aDd by &r tbe simplest, is whctbcr the breach by a State of an
iDtemational obliption always ccmstitutes an iDtcmatiœally wrongfW ad,
reprdless of the origin of the obligation. The SCCODd is whctbcr the origin,
customary, convcntioaal or other, of the obligation breachcd, or the &ct tbat, for
example, the obligation derives from a gcncral Dormative treaty or from a treaty
intended only ta cstablish specifie legal relaticmsbips, bas or bas DOt any~
on the cbaracterization as intcmatioually wrongtW of the act brcachiug the
obligation, but on the kind and forms of intemational respoosibilîty engagecl by
theact.97

The Commission's answer to tbese two questions is contained in Anicle 17 ofthe

ILe Drajt Articles,· which reads as foUows: "[aln &Ct of aState wbich constitutes a

95 Sec l BIOMIlie, System of the Law ofNations: State Ruponsibility, Part 1 (OxConl: CIaradon~
1983) al 60 [bereiDafter su. RuportSlbl/lly); aDd die foUcnviDg cases: s.s.. Wimbledon 0J.w (1923),
P.C~l. (Sel. A) No. 1. 15 Il 30 aud 33; The Sptmisll Zoe 01Morocœ Claims (Great Brilai" v. Spain)
(1925) n lUA.A. 615 al 641; Case Conctming tire FtJCtory lit CIron6w (Cltzim 10' InMmnlty. Mtrlts)
(GenlUlll)' v. Po/tllld) (1928), P.Cli. (Set. A) No. 17, 3 al 29; JœptlNtion for Injuries StljJmd in the
Se1'VÏet of tht U"iltd Nations. Advisory Opinion. (1949) LeJ. lep. 174 al 114; Cof'/tl ChD1lMI Ca.w
ru"iltdKingdom v.Albania) (1949) LCl. Rep. 4at23.
961bis Iast somœ ofobligation will he discussed in the DeXl section CIl erra omnuoblipâonL
9'7 "Report ofthe Commission to the 0enera1 Asscmbly on the wort of its twenty-eigbt session" (UN Doc.
Al3UI0) in Ytarbook olIM [nle",ational Law Commis.JiOlJ 1976. \'aL 2, Part 2 (New York. UN, 1977)
(UNDOC. A1CN.4ISER.411916fAdcLI(Part 2» al10.
91 For die ComJlleOlaly ofArlide 17 sec ibid. al 80-87; AcconIiDg ID Ibis commentary:

[Qntemalicmljurisprudeaœ bas DOl often bad.occasion to coasicIer explici1ly die quesôon wIIetber
the formai origia oflile iDtemational obliptionbreadIed by an aet ofthe Sille bas a beariDg on the
cbaractailation or tbat let as "iDtanatimaDy wmqfbL" Howcver, an examjnarion of the
eDOIIDOUS DUIDber of iDlcmatioaal clecisiODS wbich recopize die exisrcnœ of an iDIcmItioDaIly
wnmgfiJl act .•. is suflicieDt to show that the wnmg aIIribuœd to the StaIe in tbese decisioas is in
some cases IllebIeach ofan obligation eslablisbedby a trealy, iD 0Ibas 1be breach ofan obIiptiœ
ofCUSIOIDaIYon.aad more mrely die breach ofan obIigatian arisiDg from some ocber SGUJœ of
intematimallaw (ibid. 1111).

AccordiD& to this eoJDnnl:lly, in the roOowing cases, the adjudieators ad arbitnIors bave staIed expIicitly
the priDcipIe that tnach ofID inlemaâœal obliplion is always ID inrema'ioIIaIIy wrongtùl aet œprdIess
oftbe 0IÎJÏIl oftbe obIiaDm in quesôcm:~a (GoIdeûJDg Car) (1921) nIUA.A. 901­
909; ltaly- U"tœlStIJIa ~rBUII'oIIg Cork Company Que) (1953) XIV llIAA 163; a- Concmring the
&rœlOllG Tl'GCIiœ, Ii"" Md Pawr Company, Lilllited (Be.. v. S)7Güt). (1970) lCJ. 1ep.3 • 46

[coalin..GD die aat..1•
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breach of an international obligation is an internatiooally wrongtùl aet regardless of the

origin, whether customary or otber, ofthe obligation.""

According to the International Law Commission's commentary on DrIft Article

30, anticipatory non-forcible countermeasures1OO are unlawtùl since they preœde aetual

occurrence of the breach.101 This view is indirectly confirmed by jurisprudence (e.g. the

Tnounal in the Air Services Agreement Dispute (United States-France)I02), as weil as

state praetice (e.g. clear indication by the United States govemment, in the case of the

American sanctions against Iran in 1980, that the sanctions were imposed in response ta a

breach ofan international obligation). 103

AllO related ta tbis subject is Article 60 of the Yienna Convention on the Law of

rreDties104 ("suspension or termination of treaties") according to which, "[a] material

breach ofa bUateraI tteaty by one ofthe parties entitles the other ta invoke the breach as a

ground for tenninating the tteaty or suspending its operation in whole or in part." It is

submitted that the provisions of the Vienna Convention have not superseded the right of

reprisai under customary law. Thus, in the case oftreaty breaches, the vietim state may he

entitled ta take proportionate measures against the oftènding state other than the

suspension oftteaty obligations.105

[bereinafter Bcuœlona Traction Case); Maiœ-Unittd S1tltts (Dichon Cor Whtel Company Case) (1931)
IVR.lAA 678; Mœœ-United States (IntenuJliontll Fishmts Compony Ca.se) (1931) IVR.lAA. 101.
99 Iœpon oltht IntmtalionallAw Commission on the won01ilsjiHty-eightsusion. supra DOte 10 Il 130.
100 This notiœ is paraUcl to the notion of "anticipalory use of forœ" l'mm is smrounded by much
conttoversy. WbiIe, according ID SODle wriœrs, Anicle SI of the UN. Chtll'ttr confines die use of force in
seIf-dcfeaœ to sitDatioos in l'bich an anued anacIt bas aIœady takcn pJaœ. SOlDe odIer writers advocaIe a
difl'erent interpretatiOll of Anicle 51 wbich alIows IllÛcipaIory selC-defeoœ (sec E1apbt supra DOte 33 al
53; conva D.W. Howell, St!/fDefenst in InœmationallAw (MInchater: Manchester University Press.
(958) al (89).
101 Paragraph 2 ofthe commeDtaly srates thaI,

[t]he cin:umsIaDccs precluding wroagfùlDess wi1h which this aIticle is conœmed is tbus ODe of
those "COUIdaDIeaSUIeS wbich intematiaaallaw regards as legi1iD8te roUowing an jntcrnatjonaUy
WIOngful aet committed /ftVÏ01lS1y ("Report of die Commission to the General ABmbly 011 the
l'ork of its thiIly-fùst session" supra note 12 al liS [emphasjs added]).

un (1979) 54 LLll304 al 733. para. 81 [hereinafterÂ;,.SoWcesAgrmnent Dispvte).
103 Sec EIagab. supra note 33 al S4-SS. Elqab adds Ibat contrary to 1hat case. "the freeziDg by the U.S. of
aIl Libyan GovemmeDt asseIS in the li.S. baDb wbich was a lDGI8ft 1akeIl to beIp assure die 0Idedy
maœgcment of the dissolldion of tbe unIawfùl Libyan actions wIIich advasely afrect[ed) Amaican
~ was ananticipalory acbOlland couId IlOtbe reprdedas a Jawfbl c:ountatDea5UIe (ibid. al SS).
104 23 May 1969. 1155 U.N.T.S. 311 (eataed iDto force 27 raaœry 1988) [IIeIeiDafter tbe Yienna
Conwntion).
lOS Schachter. SIIfJI'fl DOle J4. al 190-191.
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6- PdorDemtmdfor~•
The second condition clictates that there should be an unfuIfilled prior demaDd

rorrednss..

In the Nauli/œ Case (pOrtugal-Germœry),I06 the Arbitral Tnlmnal stated that

"[r]eprisals are illegal if they are not preceded by a request to remedy the aIleged

wrong.,,107

Conversely, the Arbitral Tnbunal in the Air Services Agreement Dispute101 did not

make any explicit reference to the question ofwhether a prior demand is a prerequisite of

lawful countermeasures. 109 However, the Tribunal stated that the implementation of

countermeasures should be subject to the limits prescn"bed by intemationallaw on the use

of armed forces. llo Similarly, according to Professor Bowett, "[a] State's resort to

economic reprisais must still he subject to the accepted, traditional preconditions for

armed reprisais," and one of these preconditions is that "redress by other means must be

either exhausted or unavailable." III

In the case of American economic sanctions against Iran following the hostage

crisis, llZ the U.S. ooly imposed sanctions after il tried to solve the crisis through

negotiation and diplomatie efforts.lll In deaIing with that case--even though the legality

ofsanetions was not an issue-the LC.J. noticed tbat, before imposing the sanctions, the

U.S. made an effort to settle the issue by other means. ll4

106 For further discussion ofthis case sec infra DOle 128..
107 (1928) nIUA.A. 1013 al 1025-26 [bereiDafterNtlIl!i/QQ Case).
le. Ai'ServicesAgree_nt Dispute, Sflpra DOle 102.
lot Elagab. Sflpt'Q note 33 al 67.
110 AirSel'VicesAgreement Disputet Sflpra note 102 at 337 pam. 81.
111 ~lntematioDa1 Law and Economie Coercion-- supra DOte 94 al~2.
112 On November 4, 1979 some months aftcr the 1978 Revolution in lJm-tbe U.S. Embassy in Tebran
wu auaebd and occupied by a group ofarmed Ilanian students They lOOk the Embassy staff as bostages
and cfemanded tbat the U.S. govemment extradite the deposal former Shah, who was tben in die li.S. '1be
crisis Iasted UDtil 21 Ianuary 1981, when an 52 rcmaining bosIages weœ releasecL For a complete study of
the~ aDd the dl"ects ofS8DdÎ0IIS in Ibis case sec Miyapwa, .p'aDOle 49 al 107-215.
113 On November 7, 1980, a Special Emissary of the United States was sent tG Teluan to negOIiaIe the
reIease ofthe bosIages Even though lraDian ofIiciaIs wae pmbibitcd fiom. makiDgIllY contactwith bim, Ile
mauapd tG COIMY bis GoYemmeDt's pmtesIS CM:f tbe seimle ofthe bosIaps aad the diplomatie pemises
(see Elagab, SIIprtJ note 33 al7'l.
114 Tbe Comt impIied that the aJU'deDDeasmes wae IawtbL RepntiDg prior cIemaad for redress, il toot
into aa:omd, lI[t)he total inaction of the Ir.miaD autboritics [n.] in the fac:e ofuqeDt aad rcpeated requests
for bdp" (Case Conœming Uni~d StatesDip/omtJtic IlIfdCouùDr Sltljfill Tdrtztr (UnitedSlDIU v. /1'QIf)
[l980]lCJ.Rcp.3 al 31, para. 64 [bereiDaftertbeHostIIpOœD.
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Instances of state practice CID also he cited 10 support the existence of this

condition for legality of coUDtermeasures. Reaction of the United States in the hostage

crisis is one 50ch instance.115

There are other questions regarding the details of prior demand, for example, the

interval between demand and resort ta coUDtermeasures and the content of the demand.

These issues are beyond the scope ofthis thesiS.116

The last important issue regarding the prior demand for redress condition is

whether the aggrieved state shouId first seek a remedy through third party settlement.

Those in Cavor of 50ch a requirement invoke Article 2(3) of the u.N. Charterl17 and the

general principle of international taw tbat requires states to sett1e disputes by peaceful

means. 118 The International Law Commission has also adopted this view in Article 48 of

the ILe Draft Articles.l19 In fact, this article was the most controversial and debated of

the articles on countermeasures.120 Those against this requirement argue tbat negotiation

or other forms of dispute settlement can be lengthy, that countermeasures can only be

efFec:tive if taken promptly, and that recourse to non-violent reprisaIs would be an

effective means to bring about negotiation and peaceful settlement.121 In the Hostage

115 Otber examples iDclude: the cfemands made by the U.S. in 1946, Cor the release ofAmerican planes. tbeir
crew and piSSeIlger5 from YugosIavia (Collowing the sbootiDg clown by Yugoslavia of two Amcrican
airaaft); the demand made by Yugoslavia in 1948 Cor the release of ber golel aDd dollar œserve!rom the
U.S. (the U.S. cIaimcd tbat sbc bad frozCIl the gold as compensation for the IWO aùCIaft); reacliOD of the
Bri~ French and the United States govemmems Conowing tbe Egypâan œtÎcmUzation of the Suez Canal
in 1956 (in tbat case Ibese staœs protested and presented notes ta the Egypdan govemmenl); aIso in Ai,.
Services Agreement Displltl!, Fnmce cited the NOIIlilDll Que as an authority coDfimùDg Ibis view <see
Elagab, supra note 33 at 69-74).
116 Sec EJagab, supra DOle 33 al 64-79.
117 Article 2(3) orthe u.N. Chan,,. œads as follows. "[a)D Mcmbers sball seale tbeir intcmatiooal disputes
by peaœful means in suchamanner that imemalional peaœ and sccurity, andjusli~ are DOt eDdangacd."
118 Sec "Economie Coerdon andReprisaIsby States" supra note 32.
119 Article 48, Mconditions reIabng tG resort to COUD!er'!11tI3SU'eSt" ortbe ILeDl'ajtArllc/es staIes 1hat:

1. Prior ta takiDg~ an injmd StaIe sbaIl fiJ1fil ils obligation to negotiale provided
Cor in Article 54.

2. An injured State 1aking COIIIIIenIIeaSU sbaIl fbIfi1 tbe obligation in relation tG dispde
seIIIemeut arising UDdcr Part 1brce or any otber bindiDg dispule sctdcment proc:edDre in force
between the injuJal S1ate lJId the SIate wbichbas committed die intematiœal1y wmngfid aet
3. Provided tbat the intcmatioaally wrongfbl let lias œased, tœ iDjuœd SIate sIIaIl suspeud
conmermcasuœs wben lJId to the exICIIl tbal die dispute scaJcmcnt pmctdme râemd tG in
paragraph 1 is being implemcnted in good fiith br the Sille wbich lias committed die
jntcmatjœally wrongful ae:t ... (&port ofthe IntmlationtJl Law Co1llllÙSSion on the won o[ilS
forty-cig/lt SU.fion" SI/pra DOle 10 al 144).

120 See the Intemarioaal Law CommissiOD'S commenla". ontbat adicIe in ibid al l'~.
121 See Scbachter, SI/pra note 34al 188.
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Case, two Judge!, in dissentiDg opinions, bold the tint view.1n However, it is submitted

tbat the silence ofmajority ofthe Court impüedly "constitutecl a rejection of the position

ofthe two dissenting judges on the illegality ofthe economic countenneasures during the

pendency ofthe litigation.,,123

Prevailing state practice (e.g. position ofthe U.S. in the Hostage crisis) affirms the

second view, and in practiee. states do use countenneasures before arriving at a peaceful

settlement.124

Hi- PmportiOD/lÜty

The fast condition is proportionality. The concept of proportionality is a general

principle of law which is used in many spheres of international relationships. The

relevance of proportionality is recognized in bath doetrinel25 and jurisprudence. It is a

very important element in "determining the lawfu1ness ofa countenneasure in the Iight of

the inherent risk ofabuse as a result ofthe fàctual inequality ofStates."126

In the 1928 NaulilDa Que,121 Portugal claimed tbat eenain forcible reprisais taken

by Germany against Portugal were unjustified and Germany should he responsible for

121 Hostage Case, SIlpra note 114, at 53·54 (separate opinion of Judge Morozov) aDd 63~5 (separate
?RiDion ofJudge TarazJ.l.
1 See Schachter, supra DOle 34 al 189.
124 The foUowiDg COIIUlIeIlt ofthe Court in the HosttJge CaR is aIso in supportofIbis vin:

The point bas aIso been mised wbelber, baviDg regard ta certain COIJJIeIIDI:aSU takm by the
United States vis+vis Iran, il il open ID the United StaIes te rely on tbc Treary of Amity,
Economïc Rc1atioas, and ConsularRigbls in die present proc:eediDp. However, an the measuœs in
question were takcn by the United States after the seizure of ils Embaay by an armed group and
subsequent delcDlion ofits diplomatic and consular SIafras bostaaes, dIcy weœ masures taken in
response ID wbat tbc United SIaIes believecl te be grave and lII8Difcst violations of intematiaoal
Iaw by Iran, iDcIuding violations of the 1955 Tœaty itselt: In IllY evcnt. any aDeged violation of
the Treaty by either party coulcl DOt bave the cfIèct of precIudinc die puty !rom inwkiDg die
provisions of the Treaty cooœnùDg pacific SCUlement ofdisputes (Hostage Case, SI/pra note 114
al para. 53).

12S Sce H. KeIsen, p,.;IIdpiu ofIntemDtional Law, ,.. ed. (New York: ltiDebart aDd W'mstœ, 1966) al 21;
Scbadrtert SIlprtJDOtC 34 al 193; P.~ Droit illlmrtllionalJI'lblic, 6* cd. (Paris: Prase 1IDÎ\Idsî1aiœ de
FI3Dœ, 1913) al 463; l BmwnIie, Intemtltional LDw and tJœ u. ofForce by Statu (Oxford: CIaJmdaa
Press, 1963) al 219 [haeiDafta /ntmlationol Law Qlfd u. ofForœ); "Economie Coacion and ReprisaIs
~ SIaIeS" srqwa lIGIe 118al 10.
l "Report oftbe Commission te die GeDaal Assembly on tbe work ofils fbrty-seveoth session" (UN Dœ.
A/50IlO) in YItar600k oftIw /ntltmatiOlUll Uzw Com1rri&fiOlr 1995, voL II, Part 2 (New York: UNt 1996)
(UNDOC. A/CN.4ISER. A/199SIAdd.l(Part2»al~5.
117 NtlIl1ila Que, SfllII'tlIlOte 107.

25



•

•

making reparatioal21 Ailer an evmjnation of the circumstaDces, the Arbitral TnDunal

held that Germany wu responsible. neTnbuDal noted tbat:

[r]eprisals wbich are altoaetbcr ml of proportion with the act which
promptcd tbem, are excessive aad tberefore illepI. This is so even if it is DOt
admittccl tbat iDtcmatioaal Iaw requires tbat reprisais sbauld bc
~ly of the same depec as the iDjury to which tbey are meaDt te
aaswer. l 2!J

The principle of proportionality bas been discussed in many international

arbitration awards and court judgements.13O More specifically, reprding sanctions or

reprisais, the International Law Commission considered the relevance of proportiona1ity

during the debates on legitimate coUDtermeasures. Article 49 of the /Le Draft Articles

states that, "[C)oUDtermeasures taken by an injured States sball not be out ofproportion to

the degree of gravity of the intematiooally wrongfu1 act and the eifects thereof on the

injured State.,,131 Accordingly, if the reprisai is manifestly disproportionate it will be

unlawfW.

The problem, however, is to define proportionality: what is the criterion for

determining proportionality? Put simply, the principal criteria are: the purposes for

resorting ta countermeasures; the probable e1fects of the breacb and of the

countermeasures; and, the ticton of dependence and reliance (i.e., how important is the

subject of reprisai for the economy of the target state).132 The aforementioned article of

121 In October 1914t during the Wor1cl War ~ a misamderstaDding caused a dash between a group of
German officiais aod Portuguese officiais (Ponupl was DCUtIIl in the WIl) in Portupese Angola. As a
resuI~ dIRe GennaDs were ldIIecL Later on, witbout German GovemmeDl~ demnding sarisfadiOIIt
German tIoops desIIoycd SOIllC Ponugucse faciIitics in Angola as rqJrisal <see A. DtAmalot /n1mratiortQ/
Law: Procus andProst-ct (IrvùIgto, NY: TraDSllllionalPub~ 1995) al 43).
129 Na/t/Q Cawt SIlpra DOle 107 c:ited inElapb, _pra note 33 .34.
130 Sce I!.g. No11h &a Conlinf!IIIDISM/fCuu (Federal Iœpublic ofGe1'1lJtmY v. Denmal'k; Federal
Republ;c of Gennany v. Nethe,kmds) [1969] LCJ. Rep. 3; in wbich Ibc Comt râened to
proportioDality as ODe oC the tàcIors to be taken iDIo account; C4ws Concuni1lg the Dtlimitlltion oflM
Continental Shtlf ~twftn the United Kingdom of Gmt Britllin and Nor1hmr /n/tmd. tmd French
Republic (1977) xvm R..I.AA. 3; in wbich FIIDœ invobcl the priDc:ipIe oC proponioaality as a specifie
ruIe of <:UStODWy intcmaliODllIaw; aDd Que Concmrlng the COIItiMnID/ Sltelf (frmisia v. Libyon hab
Jamalriria) [1982) lCJ. Rcp. 18; in wbich die lCJ. uscd the c:onœpt of praportiooaIity as a lDl:8IIS of
testing wbeIbcr ils meIbocl ofdeljmitatioD bad pmduœd an equiIabIe solutiCll (EIqab, SIIpra nate 33 al 81·
83).
131 Reporto/tlte IntmlatiOlUll Law Com1ni.uiOll on lite wori o/ll8jôny-egltt1tt8iOtt. supra lIJCe 92 al 145.
132 See EIapb, mpra DOle 33 al 86-95. AcconIiDI tG the J1WanPtionaJ Law Commission, "pmporIioaaIi1y
sbouIcl be ..... 1IkiD& ÏDID lCCOIIDt IlOt GIlly die puœly -cp-ati.ie" eJemcnt or damqe~ bat
also -qullitatM" ficIon sucIl as the ÏDIpOIamœ of tbe ÎIâIal prOIeCIed br the raie ôaftinpS lId die
serioumess of die bIadL 1't6~ the depc of pavity and die drccts of the wmqfid Kt sbauId be
takm iDIo accouDl in delamjnjng tbe type lDd die iDIeDsily of the CCN"'lenNllUIe to he appIie4" \Report

[CCIIIIiaues GD die..patel •
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the Draft Articles, takes ioto account bath the "degree ofgravity" and the "etTects" of the

wrongtùl aet.133 Il is always importaDt to appraise the pmportionality of the

countermeasure taken. It is sufticient tbat the action taken "he not grossly

disproportionate in gravity and magnitude" for it to be legat. 134

B· ExpandiDg the Concept oflDjured States: Breaches ofErp Omnes Obligatiooa
A significant problem with the theory of retaliation is that use of economic

sanctions for implementing jus cogens and erga omnes obligations cannat be justified

through the classical version of that theory. It is, therefore. important to define these

obligations before explaining the legal basis for the use of countermeasures aimed at

upholding such obligations.

As Kamminga bas stated, "[p]artly as a consequence of the proliferation of

international IUles, particularly in the field of human rights, the need for a certain

bierarchy in these rules made itself felt."135 As a result, important rights and obligations

of international law have been distinguished ftom less important ones. l36 Jus cogens and

erga omnes obligations are roles of international (aw which are of "oveniding value and

importance" to all the subjects of intemationallaw, and as a consequence, breach ofsuch

mies is considered to be very serioUS.137 It is not clear how these norms should he

enforced intemationally, but ftom the words of the International Court of Justice, it may

he concluded that ail states bave an interest in the protection of these rights. The Court

stated that:

of the Commission ta the General Assemblyon die work of its forty-seventh session" SI/pra note 126 • 65­
66 [footnote omitted]).
133 Ibid; 11ûs problem bas bccn noted by SOlDe ttibunals too. In Ai' Suviœs AgreeIMnt DiSIJflle the
Tnbunal slated _ "it is generaIly agreed tbat aU c:oumameasures nmst, in the first iIntaoœ, bave some
cIegree of equivalence with the aDeged breach [and] it bas been oIJsenred, geucraIlyt that judging the
'proponioaalityt ofCOUJlICnDeaSUre is DOt an easy rask ml can albat be accomplisbecl by approximation"
(Air SuvicuAgree_nt DisprlteJ SI/pra note 102 al 417).
134 A- Casseset IntmrtllioruJl Law in a Divided wo,./d (Oxford: CIareDdoD~ 1986) al 243-44.
135 M.T. Kamminga, Inter-&ote AccmmlDbi/ityfor Violations o/HrDIUllI Ri,lrts (PbiladeIpbia: University of
Pennsylvania~ 1992) al 157.
136 Obligations dIIIS distinguisbed are recognized UDder a DUJDber of cWf'erent labels. In addition ID jus
cogens and. ega OIIIIftlS obliptioas. otber labels lIICDIiœed by Kamminp~ "1IOIIderopb1e righIs.ft mil
~intemationaI aimes." Il sbouId be memiœed _ ...œ exact scope of each of tbese c:aICgOries bas IlOt

always been c1ear1y defined t and the categories putly ovcrIap, though DO IWO are ideDlicar (ibidj. For more
on reJationship betwcca the concept of abUgaûons tl'fa OIIfIIU and the concept of jrIs CtJgms sec M.
~ The Concept oflntemtltionQ[ObligGliollS Erp0mDes (Oxford: CIarmdon~ 1997).
137 Sce L BrowDlie. Prirrciplu ofPrlblic IntemtlliOll/lI Law, 4th al (New York: OxfOrd University~
1995) al S12-S15 [bereiDafterPrilfCiplu ofPllblic /ntBrlllliOJUll Law].
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aD essand clistiDc:tiCll sbouIcl he drawD bctwCCll the obIiplions of a Stat.c
towards the iDtcmatioaal CODUII1IDÎty as a whole, and tbose arisiDg vis-à-vis
aDaIher Sœre in the field ofdiplomatie protection. By tbcir very nature lheJo,.,
are the conœm ofaH Statu.m view ofthe importaDcc ofthe rigbls involved ail
States cm be beldta bave a Icpl iDterest in tbeir protedion.131

Tbat general obligation ofall states to enforce these norms could he a justification

for the application ofbath collective and unilateral sanctions in some cases. If sanctions

are not used, how CID these norms he upheld? This justification is especially useful in

cases involving certain human rights violations (which are-under certain

circumstances-examples ofviolation ofjus cogem norms).

According ta the commentary of the International Law Commission, "it wouid

seem contradietory if; in the case of a breach of a IUle 50 important to the entire

international community as to be descn"bed as a "peremptory" mie, the relationsbip of

responsibüity wu established solely between the state wbich committed the breach and

the State directIy injured by iL,,139

Conversely, in the same commentary, the Commission stated that, "every State

must he considered justified in invoking-probably through judicial channels-the

responsibility of the State committing the international wrongfid aet.,,1~ Apparently, the

Commission, while not expressly outlawing the imposition of economic sanction in

response ta breacbes oferga omens obligation, gives preference ta judicial action against

such aets. This is caused by the apprebension that implementing enforcement actions in

response to breaches of erga amnes obligations (without 80ing through judicial

proceeding) might contn"bute to international anarchy.141

It is alsa ditlicult to enumerate the obligations that are erga omnes. The

International Court of Iustice~ in the Baree/ana Traction Case, bas given examples of

such obligations. The prohibition of agression and genocide, the principles and mies

conceming the basic rights of the human persan, including protection ftom slavery and

racial discrimination, are among those obligations. Furthermore, Article 19(2) of the ILe

Drajt Articles provides that the breach of an international obligation sa essential for the

[JI &uœIOlfa Tracti""~ supra DOte 98 al 33 [emphasis added).
139 "Report ofllle Commission tG die GeDaal Assembly on the workofils tweDty~ght session" SIlJI'tl DOCe
97 al 102 para 17.
140 Ibid al99 [emphasjs added).
[41 E.. :lAIUcr, "QucIqœs léOexions sur lescontre-mesures endroit ÏDlemaliODll public" in Droit ~t libmbà
lafi" daxrsiiœ: EtwIu ojJirtu à CoiliDrd (Paris: Éditions A. PedDne, 1984) 361 Il381 citecl in ibid
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protection of fimdameDta1 interests of the international community constitutes an

international crime. The neu paragraph of the article sives a non-exbaustive list of

categories of such crimes. The article provides that the foUowing, inter a/ia, constitute

international crimes:

<a) a scrious bra.ch ofan intcmatioaal obligation ofesseatial impor1ancc for the
maintenance of iDtcmational pcaœ and sccurity, such as tbat proIubiting
agression;

(b) a serious breach of aD iDtcmational obligation of csscntial impor1ancc for
safeguardiDg the rigbt of self determiDation of peoples, such as tbat
prohibiting the establisbment or maintcmnce by force of colonial
domination;

(c) a serious breach on a widcspread scale of an intcmational obligati011 of
essential importance for safeguarding the human bein& socb as those
probibiting slavery, genocidc and apadheid;

(cl) a serious breach ofan international obliption ofcsscntial importaDcc for the
safèguarding and preservation of the human enviromnent, sucll as those
probibiting massive poUution ofthe atmospbcrc or the SC8S. 142

Even though the ILe bas not yet decided the consequences wbich flow ftom the

distinction between international crime and international de/ict,l43 "it is evident that the

obligation not to commit international crimes constitutes an obligation erga omnes."144 1

will not enter into the debate over the scope of et'ga omnes oblisatÎons. There is much

controversy surrounding the question ofscope ofsuch obliptions. 145

142 The next pamgraph of Ibis Article defiœs "intema1ioaal deliet" lSt "[aJny iDlemationally wroDgfid aet
wbich is DOl an intematicmal crime in accordaDce withpnpaph 2 onft

143 However" two broad e:ategories of coasequeuœs which are applicable 0D1y in case of intematioual
crimes are: die imposition upon a state wbich bas c:ommitted an ÎIItCIDItÎODII crime of moœ severe
consequences Ibmapplicable in case of international deliets; aDd the brœdeniDg of the caœgory ofsubjcets
oC intemationallaw eDIitIed to invob the respoDSibility of a SIatC in case m iDtcmaIionally wroagfill aet
constituleS • intematioœl crime (A. cie Hoogh" Obligations Erp Oomes and InlDJUJlional Crlmu (l'be
Hague: K1uwer Law lDIematioaal" 1996) al63-64). For more on disliDcliCllbetMen intemational crime aDd
internatioual deliet sec ibid. • 114-124 and aIso Report 01the [ntmttlttOlral Lizw eo"""ission on the 'NOrt
olitsfiftiedt sunon" UN GAOR.. 53nl Sess., Supp. No.10t UN Doc. Al53nO 8Dd Corr.10998) paras.. 241­
331.
144 Kammjnpt SIlp'a DOle 135 al 160. Sec aIso M. Mobr" 1be n.e"s DisliDdion betMen "Inlmlalioœl
Crimes" aad "Intemalicmal DelidS" and ils lmpIic:alions" in M Spiœdï &1 B. Simma, eds." United Nl1Iions
Codiftctlliott olStt1le Raponsibility (New York: Oceana PublieatiODS" 1987) 115.
145 Sce geuaaIIy Rapzzi, SIIpra DOle 136 al 132·188. Tbe UIICCI1aiDty œprdiDg tbe sc:ope ofthe IlOIÎCIIS of
erga onuru oblipticms. intemational crimes aDd the coDSa(lleDCCS ID fIowhm tbae DOlions is œf1eded in
the intaim CODC1usioas oftbe lDIaDatiœalLaw Commission on Article 19 orthe ILeDrajthtidu:

FollowiDg die~ aDd takiDg inIo account die COIIIIIIeIIIS of abc Special Rapporteur" il wu
noœd. tbat DO COII5CIISUS exisIed. CIlIbe issue of the UealmeDt of -crimes- aDd -delicls- in the draft
articles, ml 1bat more work Deeded to be doue on potIIÜle ways of deaIing with tbe 5IJbsIantjaI
questions lIised. Ilwas accmdiqly agn:cd da (a> withaat pœjudice tG the 'Views ofDy member
of the CmnmissioD.. dIaft article 19 wouId be put ID one sile for the lime bcing wbiIe die

(coaâauea GD dieaat,.) •
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In some mstances, states DOt directly affected by a violation of erga onmes

obligations bave imposecl unilateral economic sanctions. However, the likelihood of 50ch

intervention is less. For example, in the Tebran hostage crisis,146 after a draft resolution

introduced by the United States for the imposition of sanctions by the Securîty Council

failed because ofthe Soviet veto, the member staies ofthe European Community imposed

economic sanctions against Iran. The imposition of sanctions was justified "by stressing

both the importance oC the obliptiou c:oncemed to the international community as a

whole and the seriousness ofthe breaches themselve5.n147 However, most ofthe measures

taken, in this case, were merely aets of retorsion, as few states were prepared to take

reprisais. As a result, it is difficult ta cite the case as evidence ofa general state practice.

At the same time, this case is "evidence of a growing inclination of states ta consider

themselves injured by senaus breaches of intemational obligations of humanitarian

charaeter and consequently as entitled to take a modest action of requiring the ofTending

state to halt the breach.nl41

Applying the three conditions for legality of unilateral economic sanctions to the

cases ofsanctions for breaches ofel'ga omnes obligations causes two problems:

Fint, since the scope of such obligations is Dot clear, it is possible for states to

justify imposition ofunilateral sanctions by interpreting aets as a violation oferga omnes

obligations, which MaY not he violations oferga omnes obligations at ail..

Second, it is difficuh ta extend the condition of proportionality ta cases of

breaches of erga omnes obligations. States which violate the human rights of their

nationals cao claim tbat they have not caused any material damage ta the states imposing

Commission proœeded 10 consider other aspects ofPart ODe; (b) considaatiœ sbould he given 10
wbetber the systematic deve10pment in the draft articles of kcy notions such as obligatiODS <ml
~, paemptmy norms (ms cotp$) and a possible eategory of die most scrious breacbes of
intemarioaal obligation couId be sufficicnt to resolve the issues raised by aniclc 19; (c) Ibis
consideraDcm wouId occur. in the first iDsIaDce, in the WoddDg Gmup cstabIisbcd CIl Ibis tapie aDd
aIso in the Special Rappcmur's sec:oDd report aDd (cl) in die tNCIIl tbat DO consensus was acbieved
Ihrough this pmccss of fiJrther considcratiœ aad debate, tbe Commission wouId n:tum to the
questions raised in tbe firstœport as to dIaft article 19~ with a view to taIàDg a decision tbaeon.

R:t:." o/the /ntmllltlOlftllUzw Commissio" on the workofitsftftietJr susio"~ SIIJI'tl DOle 143 pua 331..
1 Sce SIlpra DOle 112 Cor moœ iDformalion Ga tIIatcrisis.
147 Kamnrinp. SIIJ1I"fl DOle 135Il 161-2..
1.. Ibid _ 163.. U.S. sanctions apiDst the U.S.5lt CoDowiDg ÏIMSiOIl of Afghani!Slan and die EEC
saDCliODS apiDst Atgeutiœ roUowiDg invasiCIl of FaIkIIDdIMalviœs tan UDder die saDIe eatepy (see
Cassese, SIIpra DOte 134.244).

30



•

•

countermeasures against them. However, in its commentary on the former Article 13 of

the ILeDraftArticles,16 the International Law Commission bas stated that:

[t]hc rc:quiremcDt tbat a countermcasure shœld aIso bc proportiœate 10 the
etfects of the wmagfùl aet on the injured Statc shouId DDt be restrictively
interpœtcd to rule out the takiDg ofCOUDtcnDcasures apiDst a State violating its
international obligatioas relating ta the human rigbts of ifs nationals on the
ground that such violation did not entail material damage ta the injured State.
Such an mte'Prelat/on cou/d have a negattve effect on the dew/opment and
enforcement ofhumon rights Iaw ... ISO

The Commission continues:

[t]he concluding phrase "on the injured State" is not intended to narrow the scope
of the article and unduly restriet a State's ability ta take effective
countermeasures in respect of certain wroasfid Ids iIlvolving obliptioDS e'la
omnes, for cxample violations of human rigbts. At the same rime, a Icgally
injured State, couId be more limited in its cboice of the type and the intensity of
measures tbat would be proportional 10 the Icgal injury it bas suffered.1$1

It can he concluded that, based on a modem interpretation of the theory of

retaliation, a breach of an erga omnes obligation is a ground for the imposition of

sanctions by all other states, since an obligation towards aU states bas been breached.1
'2

Or, using the terms of the International Law Commission, ail the states cm impose

unilateral sanctions in response to "international crimes" committed by a state,153 but oo1y

the state which is the vietim of an "international delict" committed by another state bas

the right to make a reprisai. 1$4

Under the theory of retaliatio~ there are some limitations on the application of

countermeasures. These will be discussed in the chapter 4.

149 Former Article 13. "Pmponionality." is Arlicle 49 ofthe Iaœstversionofthe ILeDraftA11iclu.
ISO '1œport of the Commission to the GeDeral Assembly on the work oC its forty-seventh session" supra
note 126 al 66 para. 8 [empbasis added].
Ut Ibid para. 9.
152 This conclusion is confirmed by diiJerent auIhors (Sec Elagab. supra note 33 al 58-59 and 63; Mobr,
~a note 144 al 129-131)..
1 Mobr states tbat, MaJIOIbercbaracteristic featme of those jnremaIjonal crimes .... is tbat tbcy a1Iow for the
~lieation ofcertain uniIaIeraI. mancfatory readiœs (sanctioDs)" (ibid. al 129).
1 Tbere are SOlDe c:onœms O\'U the accommodation ofthe c:onœpt ofcrimes ofsaate br Article 19 of the
ILe DraftÂl'tic/u. Amoug others the queslion is raised as 10 wbeIher the crimes are adequaleIy cIefiœd?
Who da:ides wben a crime bas been coJDJDittal? SbouId il be a court and hcoœ a Iegal dccision1 If so,
which court, 8IId bow does itacquiJe jmisdictian? (Set espccially: D. W. Bowett, "Crimes ofState lIId the
1996 Report of the Tnrematicmal Law Conmùsciœ CIl Slate~ (1998) 9 Eur. J. Int'l L. 163
[haeiœftcrMCrimcs ofStaœ lIId the 1996 Report ofthe1LCj).
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n· The Lega1 Bui. ofCoDedive Sanctions
Collective sanctions are centralized sanctions tbat are decided upon within the

institutional ftamework ofthe organization which implements them. Therefore, the legal

basis for tbis eategory of sanctions must be sougbt within the legal framework of those

organizations. In fact, the intematioDai organimions which can implement collective

sanctions are not numeroUS.155 Among them, undoubtedly, the U.N. is the most important

as it bas the largest membersbip ofany one organization.l56 In view of the dominant mie

that the U.N. plays on the international scene and the importance of sanctions in the U.N.

system, the focus of my study of collective sanctions will be the U.N.'s eeonomic

sanctions.

In the tirst section of this p~ 1will examine the relevant provisions of the u.N.
Charter (i.e. Chapter vn of the U.ll Charter) as the legal basis of implementation of

collective economic sanctions. As the existing provisions of the aN. Charter are not

sutlicient to justify all the potential impositions of collective sanctions, in the second

section, 1 will propose an alternative legal basis for collective economic sanctions under

the general rules ofinternatiouallaw.

A· Treaty Buis orCoDective Sanctions: Chapter VII ofthe UN. Cbaner
It is clear that, "in framing the Charter ofthe United Nations, special attention was

given to the use of economic sanctions as part of a more sophisticated system of

155 Intematioaal orpIIÎlatiODS should mcet the criteria meDlioncd • 109 abovc, for thcir aetiœs to be
considcred ta be coDectM sanctions.
156 Another impodalll exampJe ofcollectiw sanctions is tbose imposcd by the OrpnizaIiœ ofAmericaa
States on its member-slalCS. Howeyer~ in the case ofthe OAS.9 il is doubdbl wbetber theOrgaDization is
entitIed ta deœrmiDe tbat the economic smctioDS are compulsoty or œcommmclarmy. According ta A1ticle
8 ofthe Inte,-ÂmeriCtft Tnc:rty ofR«iprot:lllAsmttlltœ:

For the purposes of this Treaty~ [in case ofa c:oDfliet between two or more American SIata] tbe
measure on which the Organ of CoasuItatiOll may agree will comprise one or more of the
CoDowing:... paItial or complete iDtcauptiOll of economic œIatioDs or of~ ses. air~ posIaI,
tdegmpbic; tdepboui~ aDd radiOlelepbonic or13di00000000bic commgnieati~ and use ofarmed
force. (JJUer.AJtwrictllt Tntlly of Iœciproœl A.uisttlllœ (Rio Tntlty), 2 SepIcmbcr 1947, 21
U.N.T.S. 77 (Domùrican Republic, Gua_la. CosIa~Pau. El~ etc.».

In the case of the DomiDican Repubüc, in 1960~ the OrpaizaliOll appIicd compuIsory eccmomic measures
against tbat SIaIe, but in tbe case ofHaiti. the acliOD was ncommeNfatOty <_DB. Aœvedo, -rbeHaitian
Crisîs and the OAS Rapoase: A Test ofEfrec:tivaIas in ProIecbng Democracy" in L.F.~ cd.9

EnforcingRatn1int: CoI.dive ]"te1'VmtiOlf ;11 hrtmull Cœj1iets (New York: CouDcil GD Foœip RdatioDs
Pras, 1993) 119 al 135-37 [hereiDIfterEltforetngRufNI1ItD.
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collective securîty.ni" The key article in Cbapter vn of the UN. Charter (the cbapter

whieh is dedieated to the system ofcoUective security) is Article 39. 151

To better understand the scope of Article 39 and to properly analyze the

underlying principles of this article, the following must be understood: historical origins

of the article, the intent of its drafters, the ways in which it bas been applied over the

course ofthe Iast sa yean.

Under the League ofNations system, the prerequisite for the use ofeconomic and

military sanctions (as stipulated at Article XVI ofthe Covenant ofthe League1''1 wu that

a member ofthe League ofNations bad gone to war in violation ofArticles XII, XIII and

XV of the Covenant of the League.l60 Unlike the U.N. Charter, the Covenant of the

League did Dot provide for binding decisions of the League's organs in this area. It was

up to each member to decide whether or not ta apply sanctions.161 Implementation of

economic sanctions wu the anly instance in which the implementation of sanctions wu

157 C.C. Joyncr, "Collective Sanctions as Peaceful Coercion: Lessons from the United Nations Experience"
(1995) 16 AIls. Y.B.1Dt1 L. 241.
ISI The textofArticle 39 ofthe UN. Charœrcan be round al Il, above.
159 Artic1eXoftheCownantol* Lea,- statesthat

[t]he Mcmbers of the League UDdcrIake to respect and preserve as agaiDst exIenIa1 aggRSSion the
territorial iDtqrity and cxisting political independence of ail Mcmbers of the League. In case of
any such aggRSSion or in case ofany tbreat or danger ofsuch aggression die Coundl sbaIl advise
upon the lDC8D5 by whic:h this obligation sbaIl be fiaIfilIed.

And Article XVI reads as foUows:
[s)bouId any member of the League resott 10 war in disregard of its Covenants uDdcr Articles~
XIa or XV, it sba1l ipso lact be deemed 10 bave c:ommitted an aet of war agaiDst a1l otIIcr
Members of the League, which hereby undertake imnwtiately to subjcet il to the severance of ail
trade or finanda' relations. the prohibition of ail iDtercourse bctwecn Iheir nalionals 8Dd the
Dlliouals of the covenant-breaking Stale, and the pmention of ail financial. commac:ial, or
persoual intaaJurse bctwecn the nationaIs ofthe cavenant-breakiDg Sille aad the Da1ioDals ofany
othcr State, wbctberaMember ofthe League or DOL
It sball be the duly of the Couocil in sudl case to recolllDleDd to the severa! Govemments
concemed wbat effective miliIary. nawl or air force the Members or the League sbaIl scvaaI1y
comribute to theanned forces to he uscd to pmteet the covenants ofthe League.
The Members of the League a~ tùnber, tbat tbey will mutualIy support ODe anotber in the
financ:ial and economic measures which are taken tmdcr this article, in ordcr to mjnimiR the loss
and inconveIIieoœ resuIting !rom the above~ aad 1bat tbey wiIllllDtllally support one
another in esisting any special measures aimcd al one of tbeir lIIDDber by the coveuant-bœaIâDg
Sraœ,. and Ihat tbey will take the neœssary sœps 10 dard pISSIge tbmugh tbeir tmitory 10 the
m~œ~mtheMembersof1he~pw~_~to~the~wœoftbe

League.
Any Member orthe League wbich bas violatcd any c:cMD8Dl of the League may be declared 10 be
DO longera Mcmberofthe League by a vote ofthe Couocil COIIQIIICd iDby tbe ReptescIIIatiws of
all the otberMembers orthe League iepresented tbereon.

160 Sce Simmaet tJI, eds., SIIpra DOle 69 al606.
IfI See LM.~ E. Hambro 1: AP. Sïmoas. C1uzrtn' of tIte Uni,.d Nations: Colll1M1ltDly tIIId
Doaonents, 3d

leV. ed. (New York: Colmobia Univasity~ 1969) al 311.
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not considered to he a conective decision of the League of Nations. Rather, economic

sanctions were deemed to ret1ect, "the coexistence of corresponding but independently

talcen decisions ofthe member states."IQ

Contrary ta the Covenant ofthe League, the Security Council bas been vested with

a broad competence ta impose economic sanctiODS. This is made manifest by the travœa

préparatoires for Article 39 of the U.N. Charter and the text of the article. Wide

discretion wu given 10 the Councîl "ta avoid, on the one band, the possibility that the

aggressor might tum any detailed definitioD to bis advantage, and on the other, the danger

of premature action." 163 The DumbartOD Oûs Proposais were finally adopted. Other

proposais which attempted ta enlarge the competence of the General Assembly, Iimit the

fteedom of choice of the Securïty Council and restrict the discretiOD of the Security

Council, were tumed down.164 Consequently, Chapter VU ofthe u.N. Chaner enables the

Securîty Councü ta employ military force and economic measures against any member­

state that is breaking the "peace" or committing an "aet ofagression."

Article 41 of the u.N. Charter entitles the Security Council ta impose mandatory

economic sanctions.IlS! The U.N. Charter bas further anticipated the possible contlict

between the obligations imposed by the U.N. Charter and other obligations of member­

states, by providing tbat the obligations under the UN. Charter prevail over any other

international agreement. l66 Considering these provisions and the obligation of states to

162 Simma et ai.~ supra note 69 al 607; "'Ibis is aIso œnfirmed by the fact abat the Italian govemment
proteslal diJecdy to the mous SIatCS invoMd in the imposition of S8DC1Ïons raIbcr tban 10 tbe orpDS of
the League ofNations" (ibid).
163 LM Goodrich aDd U. Simo~ the United Ntllions tmd tire Mtlintmtmœ o/International Peaœ and
SeCllrity (WasbiDgIOIl D.C.: The Brookings Institution, 1955) al 352.
lM Smaller SIaleS intended to give a more importallt mie in maingjning world peace 10 the GcDemI
Assembly as the main orpn ofthe U.N. ProposaIs weœ made Cor common action of the GcDemI Asscmbly
and the Sec:urity COUDCil (New 7a1and and Bolivia), iDdcpendcnt c:ompeœnce of the GcDemI Assembly
(Mexico), aD4 presemation ofthe Scœrity COUDCil dcdsioos tG me GcDemI Assembly for approval (E&YPt).
In addition to _ seme othcr States supponed the idea of reguIatiDg the iDlerventiœ by the Sccurity
Council by inclusion of a definition of agression in the Charter (BalMa. CoIOlllbia. Egypt. Ethiopia.
Guatemala, HoDduras, Iran, Mexico, New Ztahmd, and Uruguay). On the othcr band, the gRat powers
resisted tbesc proposaJs, arguiDg tbal ~a stroDg e.ucutive organ would be DCCCSSaIY Cor the maiJItenanœ of
world peaœ" aDd 1hat "an exhaustive Iist of aets ofagasion woakl DOt be possible, ml tbat biDdiDg the
Security COUDCil 50 rigidly could lad to aprematUre imposition ofsandions" (ibid. al6(7008).
165 TextofArtide41 ofthe UN. C1ulI'tercan be Coundat 15, above. However, DO œsalutiClloftbc Sccurity
Council bas expœssly râcrred ta Article 40 oftbe Chancr (Goodricb, Hambro & SÙIlODS, supra DOle 161 al
3(3).
166 Article 103 of the UR Charter stipuIaIes _ "[I]n tbc C\'CIIl ofa confIict between the obfip1ioDs of
the mcmbers of the United NaliODS UDder the pœseat Chancr and tbcir obliplions UDder aay odIer
inIemaIiaaalagreemcut. tbeirobligaticms UDderthe preseDl ChancrpœvaiL"
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carry out the decisioDS ofthe Security Counci~ it is obvious that the Security COUDcil is

competent 10 impose sanctions on states, and that its decisioDS are binding on an the

members ofthe United Nations.167

The Securîty Couneil's decision ta impose sanctions, which is usually in the form

of a resolution based on a draft submitted by one or more members, "rests on a fitetual

finding, as weU as on an interpretation of Charter provisions and a weighing of political

considerations, procedures for clarifying the fadS have assumed special importance.nl61 It

is generally acœpted that the responsibility for the decision, "is solely that ofthe Counc~

that no commission could receive authority to make the finding or to bind the Counci~

and that the determination had ta be made with respect to an aetual situation.nl69 The u.N.
Chtuter alsa provides that decisions of the Council in such matters, "shall be made by an

affirmative vote of oine members including the concurring votes of the permanent

members.n 170

Accordingly, it is suggested tbat there is a procedural and a substantive standard

which the Councit should observe when applying enforcement measures under Chapter

vn of the u.N. Chorter.171 There is little controversy and debate over the procedural

requirement (i.e. the Couneil's decision by concurrence of Dine members ineluding the

votes of the permanent members to enfarce its will against astate); therefore, the

substantive standard (i.e. determining "breach of the peace,n "threat to the peace" or "aet

ofaggression") is of importance for the purposes of this tbesis. ln According to Goodrich

and Sîmmons, "[t]he determination ofthe existence ofa threat to the peaee, breach orthe

peace, or aet ofagression is a decision ofgreat significance because it is a condition to

161 See J L KDDz, taSaDctions in 1DtemaIionalLaw" (1960) 54 AJll.. 324..
161 Goodrich ets~ supra note 163 al 351.
169 Ibid.. al 348.
110 Article 27(3) ofthe UN. Chl111er.
171 T.M.F~ Faimus inlntemtllional Lmv andInstitutions (New York: Oxford University~ 1995)
[haeinafterFainteS8 in /lItmrtJllonœ Law) al 220..
ln 1be only debarable queslion reprdiDg the taco"C"rring vœes- of the permanent members is tbat of
_aining fiom vociDg. Tbere bas been aUDiformpracIiœ iD the CouaciJ. ac:cording ta which absIcDIiœs by
pcnIIIIIeIIt members of the Sccuri1J CounQl are intcrpœted as DOt pœventiDg a nœ1JlOCedural decision.
Only during die early years of the U.N. some doabcs weœ expcssed regardiDg the lega1ity of Ibis
procedure. AccordiDg to two differentvi~ this practiœ cm !Je considered as Dl intalldalion of Article
27(3) ofthe Charter. ora progressive modifica1iOll orthe Charter (sec B.. Sïmma d al. ais., supra DOle 69 al
447)..
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the exercise by the Security Council of power of an exceptional nature UDder Article 41

and 42 ofthe Cbarter."I'73

During the put SO years the Security Council and the General Assembly, as well

as complainant states, bave used the terms "threat ta the pesee," "breach of the pesee,"

and "act of aggression" on different occasions, sometimes "loosely" and often

"exaggerated1y."114 "Nevertheless, there have bem some senous and thoughtful efforts to

define the meaning of these terms 50 as to provide useful guidance to action."175 In an

attempt to define the meaning of the terms used in Article 39 of the U.N. Charter in the

light of the Council's practice, 1 will now examine the provisions tbat the Council must

interpret in deciding wbether or DOt it should &Ct.

j. TluesJt to the Pace

The concept ofpeace can he defined narrowly-as the absence of an organizecf

use of force between states-or widely-requiring the existence of fiiendly relations. l76

Apparently, peace in the u.N. Charter means the absence of organized use of force. l17

However, "the express incorporation ofthe threat ta the peace shows that Article 39 can

come ioto play long before a breach ofthe peace occurs."171

"Threat ta the peace" is the broadest and most vague concept in Article 39.119 It is

submitted tbat the legitimate assertion of the Council's Article 39 jurisdietion requires a

threat to international peace.110 The Security Council's practice, however, demonstrates

173 Goodrich & SÙIlOIISt mpl'a DOle 163 al 346.
174/bid. al 354.
175/bid.
176 Simma et al, eds., SIlIJ"l note 69 11608.
117 At the same time die 5Iataœnt read al the œDC1usion of the mecIiDg aftbe Security CouDc:iI bdd al the
1&M1 ofbcads of State aad GovemmeIIt cm 211anuary 1992 SIaICd that. "[t]lle abIaIœ ofWU' aDd miIitary
œDfliClS amaapt Stares does DOt in itselfensme iDlemational peaœ aDd securily. The DOIl-miIitary sources
of iDsIabiIity in the economic. social, bnmanitarian aad ecological fields !me become dnats ta peaœ lDd
securi1y" (Noœ by the Pruidslt ofthe &t:rII1ty CoIIIIdl, UN Doc. 5123500 (1992), œpriDtcd in 31 LL.M
759).
118 Simmaetal, eds., Sflprtl DOle 69 al 608.
179]bid 11610.
110 The reason is tbat Anicle 2(4) of die U.N. ClttJl1g wbich probibits tbe use of force appIies oDly ta die
intemaIiœalrelaticmoCSlateSandDOliDtemalsjtuptjonswbichbelongtostates.domestic:jurisdictian.As
aresuIt tbe firsl putofAdicle 39 does DOt œCer ta die usearforœ indie iDtcmaIioDaI reaIm orsraœs eïIber.
However, a civil war CID lad to a tbrat to intematimIaI pace (Ibid. • 608-609). Il shouId aIso he
IDCIIIicmed tbat:

[œacia..GD dieDDt,..) •
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that it bu Dot accepted tbis limitatiOn: it bas read the article in a much wider manner.111

In one case, in 1946~ the representative ofPoland in the Security Council, raised

the issue of the existence of the fascist regime in Spain before the Council.111 He

submitted a draft resolutiOD, which asked the Council ta take measures under Article 39

and 41 because the situation in Spain bad, "eDdaDgered international peace and security."

A subcommittee appointed by the Council concluded tbat the situation in Spain

"coostitutes a situation likely to endanger the maintenance of international peace and

security, [and does Dot] constitute an existing tbreat to international peace and

security.,,113 The Polish representative criticized this conclusion, arguing that, "[a]ny

threat to the peace is polential by nature. It may mature tomorrow, after tomorrow, or in

five years. It is a question oftime ..."184

The French representative, to the contrary, defended the report of the

subcommittee. While agreeing that "threat to the peace" clearly implied a state of affairs

in which there was a situation of potential danger, "he asserted the $leps to be taken by

the Council, whether under Article 39 or Article 34 [of the U.N. Charter], might depend

on whether the threat to the peaee was immediate or remote.,,1.,

[w]hcn the PdlesûDe queslion first came bcf'oœ the CouDciI. the United Srates represeIIIative
exprased the view that armed incursions or intcmal disorder couId collSlitute a tbreat to the peace.
The United Kmgdom represenIatÎ\'C argued, however, tbat Many 1breat to the peaœ" must be a
tbreat tG iDlemalional pace and supported tbis vicw by refeœnœ ta the concluding words oC
Article 39, Mintemational peaœ and security." l'be United Staœs represenIaIive took issue with the
United Kingdom represcntaIive and caDed attention to the fact tbat the sipificant wonl Many" was
used. Syrian repœsemaIivc Ibougbt the word Many" qaalified~" DOt "peac:c." ne Freocb
represemative WB of the opinion tbat, oaœ the reguJar forces of severa! COUDtrics crossed a
fronIier. il was aquestion ofiDIcmaIioDal peace _1 thIaIeDcd orbreacbed, altbough tbis migbt
not be the case if the sauggle were between two parts ofa population or ifanued bands invaded a
COUIlbY (Goodrich & Simo~ supra note 163 al 3SS~

111 DJ. Harris. Casu and Maœrla/s on Inœmalional Law9 4 ed.. (London: Swcct & Maxwell. 1991) al
876. See also P.H. Kooi,jmans. -neEnIarpmeDt of the Coaœpt 'Tbreat ta the Peace'" in R.-l Dupuy, ed.,
The Deve/opment of t1r~ Role of t1r~ SeCllrity Cmmd/; Workshop of the HtIflIIe Acadtmy ofInlematiotIQ/
Law, 21-23 JIIIy 1992 (Dordrecht: ManinusNijboffPubIisbers, 1993) Ill.
182 PoIand invoked Anieles 2(6) (CDSUring that non-mcmber saates act in acxordanœ with the UN
prindples), 34 (Seauity Councirs investigation of situation wbich may give lise to cIispltc) 8Dd 3S
(bringing maaas to the a1IeDtiœ ofthe Security Cound1) of the UN. ChtJl'lg repdiDg the aetivities of tbe
Franco œgime.
ID Report of the Sub-Commillft on the SptlIIïsh Quution. UN SCO~ la Year. lit Saies, Spec. Supp.
(1946) al S. citcd inHarris. SIIfJ"l note 181 al 874.
114 Report 01the SIdJ..Commitlee on the Spanisla Question. ibid al 10, citcd Ûl E. Jimenez de Arecabga,
Voting and the Htllldllng 01 DispIIlu in tire SeCflrity Cormdl (New York: Camcgie Eudowment for
Inremalional Pelee, 1950) al 163.
Ils Goodrich & SÏDK1DS, SIIpra note 163 al 355; on Anide 34 ofthe UN. C1ulrter sec infta DOte 191.
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In the case ofthe Greek complaint ofDecember 1946,1"

[t]he majority of the mcmbcrs of the COIIIDIission, appoiDtcd by the Security
Council ta invcstigate and to report [œ the issue), \Vere of the opinion tbat
support ofarmed bands, formed in the territory ofone statc and crossiDg into the
territory ofanothcr, or the refùsal ofa govemment. in spite ofthe demands ofthe
state conœmed, ta takc ail possible mcasures in its own territory to deprivc sum
bands ofany aid or protection shouId he cœsidered by the Council as the threat
ta the pcace witbin the meaniDg ofthe Charter. AIl the members of the Counci1
except Po1and1r1 ml the Soviet Union were preparecl ta accept tbis viCW.111

In another instance, in 1950, the Soviet govemment argued tbat the Korean

contliet was a civil war. The United Kingdom representative, in response, claimed that:

a civù war in certain circumstances might weil, undcr Article 39 of the Charter,
constitute a 'threat ta the pcace,' or even a 'breach of the pesee,' and if the
Securïty Council 50 decid~ tbere would be notbing wbatever to prevent its
taking any action it likcd in order to put an end ta the incidCDt, even if it should
involve IWO or more portions ofthe same i"temotiofIQl entity!19

The United States' representative, in another case, defined "tbreat to the peace"

with the foUowing words:

[w]bat amstitutes a "threat to the pesee" as tbat term is uscd in Article 39 of the
Charter? A threat ta the pcace is created when a State uses force or the threat of
force ta secure compliance with its demands. The aets of the Govemment of the
USSR in illegally obstructing br threat of force the acœss of the thrcc Western
Powers ta Berlin creates a threat to the pesee ... 190

116 Qreek's complaint following the fionlier accidents inwbich Greek guerriIIas were suppoJ1ed by AIbaDia,
Bulgaria and Yugoslavia.
111 Compare Poland's position on this issue with ber position on the Spmîsh case. 'This change ofposition
in a fcw months shows how poütical considerations bave an impact on the inlapreWion of the Cbaner by
members.
la Goodrich & SÜDOIIS. supra note 163 al 355; It is iDIeresIiDg ro note the simiIarity of the vie- of tbis
Commission to tbat of the LC.I. in the Case Conœming Militory and Partllflililary IfctMtiu in tmd
againstNicarapa (Nietll'apav. UnitedStatu) inwbich the Court stated tbat

[i]n partic:uIar. il may !Je considered to be apeed tbat an armecl aaack must be UDdastood as
induclinl DOt mcrely action by repIar armed forœs acRJ6S an inlcmaticmal border, but aIso the
~seodiDg by or OB bebaIfoCa Sille ofarmcd bands groups, irrepIars or merceœries, whicb CIllY
out aets ofarmed force apinst anoIher S'* of such gmvity as to amount to (inter a/ia) ID acbIa1
armed attaek conduc:ted by repIar forces. or its snhsgntjal iDvoh'ement 1bcreint ([1916) LeJ.
lep. 14 al 103, para. 195 [bcreiDaftcrNiCllrtlp4 CœeD.

119 UN SCO~ 5th Yar, No. 28t ....Mt&. (1950) .6 citai iD CioodJicb al SÜDOIIS. supra DOle 163 al 356
f:'P"'sis addcd).

l'bat was when the Berlin situatiCll was being discussed in the COUDCil UN SCOR, 3n! Year, No. 115,
363M Mtg. (1948) al 4. cited in Goodricb.t SimoDs, SIIJ1'G lIGIe 163 al 356.
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In many resolutiODS, the Security CoUDcîl bas spoken of a tbreat ta the~191

and in some cases "the Council bas adopted masures ofthe ldnd expressly authorized by

Article 40 without any previous determination under Article 39.,,192

In 1965, foUowing the Unilateral Declaration of Independence by the racist

minority regime of Rhodesia &om the United Kingdom, the Security Council in

Resolution 217 determined tbat the continuation of the regime "in time constitutes a

threat ta the peace."193 Later, in 1966, the Councü expressly "determine[d] that the

resulting situation constitutes a tbreat ta the peace."IM However, there is no explanation

as ta why 50ch a situation constitutes a threat ta the peace.19! According to Simma et al,

"[t]he members of the Security Council were apparently coDvinced that the danger of

armed conflicts in southem Afiica would be brought about by the racist minority

regime."l96 Although it is assumecl, on the buis of this case, that the internai conditions

of a state alone can he considered as a tbreat ta the~ "one may not overlook the

particu1ar situation in southem Afiica, including the danger of violent involvement with

neighboring states.,,197

In 1991, in the aftermath of the Persian Gulf War, the Security Council decided

that the Iraqi govemment'5 repression ofthe Kurdish population threatened international

191 Anotber issue in dûs regard is the distinction betwcen threat ID the peaœ and endangeriDg ofpeaœ. Tbe
relationsbip betwcen the concept of endangeriDg the maintenanœ of intematioDa1 peace and security, as
expressed in Articles 34 and 37 of the u.N. Chaner, with the concept of thRat 10 the praœ is DOt cIcar.
Article 34 of the u.N. ChtUte,. staIes that, I&(t]he Security Council may investigate any dispute, or any
situation wbich migbt lead to iDtemational friction or give rise to a dispute. in order to detcrmiDe wbctber
the conrimaanœ of the dispute or situation is likeIy ta endanger the majntenanœ of intcmarioual pace and
sec:uri1y;" and, aa:ordiDg to Atticle 37:2 of the UN. CIuu1e" I&[i]f the Security Council deems that the
continuanœ of the dispJte is in fact Ukely to endangcr the maintenance ofinternational pcac:e and sccurity,
it sball decide wbetber ta take action undcr Artide 36 or ta recollllDClld such terms of settIement as il may
CODSiderapproptiate.ft
In some cases the Security CounciI. in its resoluti~ bas spoken ofa dueal to the peaœ ora danger to peace
without a clear diffeœubatiOll between them. ForiD~ in Resolution 567 (SC Res. 567, 20 rUDe 1985,
UN Doc. SlRES/567 in (1985) 39 Y.B.U.N. 182), South Africa was concfemned bcc:ause of an aet of
aggression agaiDst Angola, and il was deIermined Ibat infemarional peaœ and security weœ seriously
..~' (sce Simma etal, eds.. supra note 69 at 611).
191 Goodrich & Simons, SIIprtl note 163 at 346.
193 SeRa. 217,20 November 1965, UN Doc. SlRESl217 in (1965) Y.B.U.N. 133.
lM SC Res. 221, 9 Apill966, UN Doc. SlRESl221 in (1966) YB.U.N. 112.
195 Fora criticism ofdcsipalion oftbat situation as a tbœat 10 the peacc sec C.G. Fenwick, "WIm is1bert
a1'breat tG the Peaœ?-Rbodesia" Editorial CoIIIIDaIt (1967) 61 AJ.lL.. 753..
1. Simmaetal, cds.. SIIprtl DOte 69 al612-
197 Ibid
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pesee and security in the region, because it resulted in the movement of refugees across

international boarders.l9I

In Resolution 713,199 the Security Council determined tbat the situation in the

former Yugoslavia, where war bad broken out between forces ofthe Federal Govemment

and the states of Siovenia and Cmatia (wbich bad declared themselves independent)

constituted a threat to the pesee.

A few months laler, due to fighting between Somalia's ditTerent factions in the

absence of a central govemment, the Security Council decided that the situation

constituted a threat to international peace.2OO In November 1993, the Security Council

decided that the civil war in Liberia wu a threat to the pesee in West Afiica.201 In another

resolution,%02 in 1993, the Security Council decided tbat the refugee problem in Haiti,

caused by the overtbrowing of the legitimate govemment by a military govemment,

constituted a threat to the international peace.

''The MOst far-reaching use of the notion of threat to the peace was made in

Resolution 748 of March 31, 1992203 conceming Libya.n204 In that case, after Libya

refused to comply with Resolution 731205 of the Council-asking for two Libyans

accused of placing a bomb on Pan American tlight 103 to he banded over to the United

States and United Kingdom-the CounciI, in Resolution 748, deemed the situation to be a

threat to the peace.

In the light of the praetice of the Security Couneil, it can be coneluded that the

following situations, under certain CÎrcumstances, are considered to be threats ta

international peace: massive violations of human rights in specifie situations or serious

violations of international law that may provoke armed countermeasures; extreme

191 SC Res.. 688, 5 Apill99l, UN Doc. SlRES/688 in (1991) 30 YB.U.N. 658.
199 SC Res. 713, 2S 8epIember 1991. UN Doc. SlRES/713 reprinledin31LL.M..1431.
2DO SC Res. 733, 23 Iammy 199~UN Doc.. SlRES/733 in (1992) 46 Y.B.UN. 199.
201 SC Res. 788, 19 November 1992, UN Doc. SlRES/788 in (1992) 46 Y.B.U.N. 192­
m SC Res. 841, 16 JUDe 1993, UN Doc.. SlRESll42 (1993) reprinIed in 32 LL.M. 1206.
:m SC Res. 741, 31 Man:b. lm UN Doc. SlRES/748 iepiÏDled in 31 I.LM 750.
204 SÜDD8 ~tDl, eds., SfIptU DOle 69 al611.
20S SC Res. 731, 21 Ianuary 199~ UN Doc.. SlRES/731 repriDted in 31 LL.M.. 731.
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violence witbin a state; measures with regard to armament;206 and massive t10w of

refùSee5 across intematioual borders..'lO7

jj. Breacb oftbe Pace

Goodrich, Hambro &. Simons, assert that:

(f]rom the Caullcirs discussion, it would appcar ta he general1y acccpted tbat a
determiDation ofa bmu:h oftbe peaœ is lcss serious tban a finding ofassressïon,
in 50 far as the positioiDs of the panies are concem~ but more serious tban a
determination of a 'ihreat te the peaœ" in terms of implications for furtber
Council action..201

Breach ofthe peace should include any use of armed force..209 Conversely, only a

few ofMany armed confliets tbat bave oc:curred since World WIl nbave been considered

to be breaches ofthe peace by the Counci1.210 In 1982, foUowing Argentina's invasion of

the FalklandsIMalvinas, the Security Council considered the situation there a breach of

the peace.111 It is submitted, tbat a breach orthe peace aise exists when armed forces "are

applied by or against an effective independent de jacto regime which is not recognized as

a state."212 In the Korean case, after North Korean forces attacked South Korea, the

Securïty Council considered the situation ta be a breach of the peace.213 In the cases of

the Iran-Iraq war,214 Kuwait21' and the former Yugoslavia crisi~%16 the Security Council

also round breacbes ofthe peace existed.

In seme cases the Council refrained ftom defining a situation as a breach of the

peaee. It was proposed that South Afiica's continued iltegal occupation of Namibia be

considered a breach ofthe peace. The resolution was vetoed. Simma's commentary on the

aN. Charter states tbat, "the situation involving an illegal occupation ofterritory through

2Ol5 Sec Resolution 825 conœming Nonh Korea (SC Res. 825. Il May 1993. UN Doc. SlRESl825 in (1993)
47 Y.B.U.N.. 358.)..
2fJ7 A IDOle deIaiIed egminatjonolby cases ofSllldiœs confinns Ibis conclusion.. See cbapIer 3. below.
:zœ Goodricb. Hambro & SimoDs. SIIprtl note 161 al 297.
209/bid. at298..
210 Harris, SIIprtl DOle 181 al 876-77.
211 SC Res.. 502. 3 April 1982. UN Doc.. SlRESl502 reprimed in 21 LLM. 679.
212 Simma et a/9 cds.. SIlprtlIIOlC 69 al 609.
213 SC ReL 8~ 2S JUDe 1950. UN Doc. SIItESII2 iD (1950) Y.B..U..N 222..
214 SC Res. S989 20 Iuly 1987. UN Doc.. SlRES/598reprimcdin26lL.M 1479.
215 SC Res.. 660. 2 August 1990. UN Doc.. SlRESl660 repriDIed iD 29 LL.M 1325.
216 SC Res.. 113, supra DOte 199.
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the contimlAtion ofan originally legal administration must he distiDguisbed ftom a breach

ofthe pace in the sense ofArticle 39.,,:n7

The hostilities between India and Pakistan in 1971 were deemed ta be a tbreat to

international pesee. The American draft resolution on this subject ref1ected tbis

interpretation ofthe situation.211

m- Act ofAggIessiOlJ
"Agression presumes the direct or indirect application of the use of force." 219

Eventhough the term "breach of the peaee" was broad enough to cover aggression the

latter was included upon a proposai by the Soviet Union.220

The attempt to define aggression bas a long bisto~l and there are two useful

sources regarding acts of aggression: A General Assembly resolution and the Nicaragua

Case.222

The defintion of aets of aggression bas been the subject of debate at the U.N. for

many years,223 and the General Assembly passed a resolution on the definition of

agression in 1974.224 The latter contained seven articles which define agression,

according ta which, "[a]ggression is the use of armed forces by aState against the

sovereignty, territorial integrity or political independence ofanother State, or in any other

manner inconsistent with the Charter of the United Nations, u set out in this

Definition."225

217 Simma et a/, ~SIIpraDOle69 at610.
211 Ibid 81611; 1be draft œsolutiœ rad in part: M[g]ravely conœmcd tbat bosIiIities c:ontinue bctween
India and PakisIan which constitute an illJllWJdiate dueat 10 iDtemaIiooal peaœ aDd scc:urity" (ibid.).
219 Ibid. 81610.
220 Goodricb, Hambro & Sïmons, Sflpra note 161 at29S.
nt Much scholarlywort bas been devoted 10 die subject ofdefini1ion ofaggleSSion. The quest dates bIck tG
the era ofLeague ofNations. Tbc Covenant o/the Leapt! only in AnicIc X expressly referred 10 agression
(see J. Stone, Aggrasion tmd World OrtItr (Berkeley: UnMrsi1y of CaIifomja Press. 19S8) al. 2740). For
more inCormaIion on hislory of attaDpIS ta defiœ Kagasion" _ generally A-V.W. Tbomas et AJ.
Thomas, Ir. The Concept 01AggnssiOll ilt Intemaliont1l Lizw (Dallas: Southem Mdhodist UDMnity Press.
1972) al 14-45; aDd generally on agression sec E~ ÙI Définition de l"ogrtSSio" (Paris: Les
6ditiODS iDremationales, 1955).
m Supra1JIJte 188.
221 Harris. supra DOte III al 879.
224 Rao/don 0" the DejinitiOlf 01Aggrasiotl. 141aDUaJy 1975. GA Ra.. 3314 (XXIX). UN GAOR. 2g6
Scss., Supp. No. 31, UN Doc. AlRESl3314(XXlX) 142-
m DejiltttiOlf 0/Aggra.Jiofl, ibid. Article 1.
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Further, the use of armed force by a state in contravention of the UN. Charter

shall constitute prima fade evidence of an aet of asgression.226 However, in the light of

other relevant circumstances, the Securîty Council may coDclude that an act ofagression

bas not been committed.2%7 A list ofacts which are considered aets ofagression is given

in the resolutioD,221 but, according to Article 4 this list is not exhaustive.

Of course, a General Assembly resolution is not binding upon the Securîty

Council. But, this detinition of aggression by the General Assembly bas influenced the

Council's practice and it bas been referred to in drafting Security Council's resolutions.229

The second relevant source which defines agression is the Nicaragua Case%30 in

which the International Court of Justice examined the questions of the use of force and

aets ofaggression. The case presented an exceptional oPPOrtunity for the Court to explore

the customary law goveming the use ofanned forces in detail. The decision is especially

significant, as it recognizes that, an "aet ofagression" includes cases of indirect military

intervention of one state in another state. In this sense, the decision of the Court affirms

%26 K Act of agression" sbouId be distinguisbed fiom "war oCagression." According tG~ I&[a]o aet
ofagression may ttigger WIJ'. Howevcrt Ibis is DOt a Coregone conclusion, since agression may aIso take
the form ofan aet short ofW3f. Wben an agressive aet short ofwar is colllJlliUcd. altbougb a violation of
intcmaliouallaw~ DO aime againsl peaœ is perpdlalCd" (Y.~ Wart Aggrution tIIId Self­
Defena. 2- ed. (cambridge: Grotius Publications, 1994) al 125).
m Definition ofAggrurion, supra nOIe 224, AnicIe; according to this article such circumstanœs incIudes
lack ofsuflicient gravity.
m Article 3 ofdie Definition 01Aggrurion states that

Any oC the CoUowing adS, regardless oC a decIara1ion of WIf, sIIaIl subject 10 and in acc:ordanœ
with the provisions ofArticle 2, quaIify as anaet ofagression:
(a) Tbe iJMsion or aaack by the armai forces oC a SIaIC of the IaritoJy oC anothcr State, or IllY
militaly oc:cupItiOllt however teIDpOl3IYJ resuItiDI fiom such invasion or aaack, or an IlUleGtÎon
by the use orforce ofthe tmitoJy ofaIIOIher SIa1e orpitt tbeœof:;
(b) Bombardment by the armed forœs ofa Sille apiDst the taritoJy ofaIIOIher Sta1e or the use of
any we8pODS by a Swe apiDst the terriIory ofanoIhcr SIaIe;
(c) The blockage oCthe pons or c:oasts ofa State by the armed forces ofanothcr StaIe; ..•
(e) The use ofarmed Corces of one State whicll are within the territoIy of aIIOIher Slate with the
agreemeDt of the œœiving State, in conttavenIion oC the conditions pmvided for in Ihc agreement
or any exlCDSÎOIl oftbeirpresence in such taritoJy bcyond the tenninarion ortheagression;
(f) 'Ibe action of a State in alIowing ils terlitoryJ wbich it bas pIaœd al the disposal of aIIOIher
S_ tG be uscdbr tbatotbcr Stale for papdlâigIIIaet ofagressionapiDsldlird Staœ;
(g) l'be seDdiDg by or on bcbaIf of a Sille oC armed~ groups. ùreguIars or meramrïes,
wbich cany out IdS ofarmcd Ccm:e apiDst anoIhcr Slale ofsuch gravity &1 ta amomI tG die acIS
lisIedabove. or ils SIJbst""ial involvemeDt tbereiD. (Definition ofAggrusiOft, supra DOte 224).

m Harris, SIIJ1I'1l DOle 111.880.
230 Supra note 188.
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tbat Article 3(g) ofResolution 3314231 reOects customary intemationallaw on the use of

force.. The Court stated that:

This dcscriptiou, c:ontaiDed in Article 3~ paragraph (g)~ of the DcfiDition of
Agression lDIlexccl to General Assembly resolution 3314 (XXIX)~ may he takcn
to retlect customary intematiœallaw. The Court sees DO rcasœ to dcny that, in
customary law, the prohibition of armecl attacb may ~ly tG the qmding by a
State ofarmed bands to the territory ofanotber State, ....

South Afiica's aggression against Angola in 1976 was the fust time that the

Council round that "aggression" had occurred.233 In many cases, military actions by South

Aftica or Israel are seen as aets of aggression by the Council.234 Examples include:

Resolution 407 (1977)235 condemning let of armed aggression perpetrated against the

People's Republic of Benin on 16 January 1977, Resolution 573 (1985)236 condemning

Israel's aet of agression foUowing the Israeli air raid on Palestinian Liberation

Organization targets in Tunisi~ and Resolution 577 (1985)237 which demanded thai South

Aftica cease ail aets ofaggression against Angola..238

iv· Article 39EnfolœDJelJt Meurues: "PolidClll" or "Lep?Decision?
The question of enforcement measures under Article 39 of the UR Charter CID

be examined trom another perspective.. According to Kelsen the main question in this

regard is whether these measures are "sanctions" or "political measures..,,239 The Answer

to this question bas senous repercussions on the debate over legality of actions of the

Securîty Council.

In bis discussion of this issue, Kelsen concludes tbat these measures are poütical

ones, and that the Council, "is not bound, it is only authorized. to take enforcement action

under the conditions determined in Article 39. It may for political reasons, Dot he willing,

231 Sec SIlpra note 228..
m Nicarapa Case. ibid, _ 103. pua 195.
m SCRcs.. 387. 31 March 1976. UN Doc.. SlRES/381 in (1976) 30 Y.B.U.N. 178.
234 Simmaet al. ais.. supra DOte 69 al 610.
235 SC Res. 405, 14 April 1977. UN.. Doc.. SlRES/405 in (1977) 31 Y.B.U..N.. 215.
116 SC Res. 573. 4 0cI0ber 1985. UN Doc.. SlRES/S73 rcpriIIIal in 24lL..M.. 1740..
231 SC Res. 577. 6 December 1985. UN Doc.. SlRES/S77 in (198S) 39 Y.D.U.N. 188.
231 FoUowing Israel's raid on Iraq's nudar inslalJarions CIl J~ ,. 1911. Resol1JÛOll487 (1981) of the
Securi1y COUDdl CQOdemned the miJitaIy aaack by Israel as a clar violation of the U.N. C1ItIrt6 and the
norms of imemarional CODduc:t, aDd expressed ilS concem about the daD&et tG inIcmaIiODal peaœ aod
scœrity creaœd by the lsIaeIi air aaack. However1' the COUDCil dicl DOl desipale lsIael's ad. as an aet or
~on (see SC Res.. 487. 19 JuDe 1981, UN Doc. SlRES/487 in (1981) 3S Y.B.U.N.. 282)..

Sec H.. KeIsen. TIIe lAw oftlrt UnitedNations (New York: FRdaick A. Praeger 1Dc.1' 1951) [baàDaftcr
The lAwof* U"ittdNGliCJIIS) al732·737..



•

•

or due ta its votiDg procedure Dot be able ta acltt240 This VÎe9I is sbared by other

promjnent scbolars. AccordiDg to Goodrich and Simons:

[aln importaDt coasideratiOll always is wbetber the fàcts justify a fiDding 1bat a
tbreat ta the pcace, bn:ach of the pcace, or Kt ofaggressiœ exïsts. If this were
acceptecl u the decisive CODSicleration, and if thcre werc agreement !bat the
concepts employed in Article 39 were lepl in nature, tbeD it might he possible ta
treat the problem ofdetermination u basically a lepl one. The fàct !bat tbcre bas
been littIe iDcliDation ta do so, or to envisage any use ofthe International Court of
Justice by the Council or the Assembly in the making of Ibis detennination,
demonstrates tbat adequacy of Dctual basis is œly one CODSicleration entering
into the malcing ofa determiDation.241

Accordingly, the determination of the existence of a threat to the peace, a breach

of the peace, or an set of agression by the Security Counci1~ in the praetice of the

United Nations, been a political &et; however, "a variety of considerations, legal and

political, psyehological and material, have influeoced the Security Council in making its

formai determinatioD."241

In ehapter 4, "Constraints on Use of Economie Sanctions," while discussing

legitimacy ofthe Couneil'5 actions under Cbapter VU ofthe UK Charter, 1will retum to

this subject, at wbich time other views on this subject will be examined.

B- CoDective SanctioDs in Response to Breachea oCErp ODJIJ5 Obligations

Although the Security Council~ in the put few years, extended its definition of

threat to the peaee to inelude events within a state, in my view, Article 39 of the u.N.

Charter is Dot capable of supporting such broad interpretations. Even if we accept that

Council's decisions under Chapter vn ofthe UN. Charter bave been justifiable under the

Charter,243 situations may arise in the future which will oot justify enforcement actions

onder Chapter vu, despite the international community's concerns.244

In my opinion, in such cases the collective actions cao be legitimized on a

diff'erent legal basis. In the extreme case ofbreaches oferga omnes obligations (including

international crimes), there is an alternative legaljustifieatioD for collective action. If; as 1

argued in chapter 2, breach of an erga omnes obligation is a ground for imposition of

240 Ibid. al 737.
241 Goodrichet SïmoDs. stlpra DOte 163 al 363.
242 Ibid. al 362.
243 ArguiDg that in ail the cases ofSeauity Council eoforœment aeti~ there bas been some iDœmaIional
effedS.
2.... The very reœmexample ofKosow crisis was one such situation
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unilateral the sanctions by all other states (because ID obliption towards ail states bave

been breached14
'), then it CID he a ground for collective sanction in the fiamework ofan

international organimion.

This view is reinf'orced by Article 53 of the /Le Draft Articles, according to

whicb, when an international crime is committed by one state. other states are under the

obligation:

a) DOt to rccognisc as Iawtùl the situation created by the crime;

b) DOt ta render aid or assistance to the State which bas committcd the crime in
maintaining the situation 50 created;

c) ta cooperatc with other States in carrying out the obliptions under
subparagrapœ <a) aDd (b); aDd

cl) to cooperatc with othcr States in the application of measures dcsigned to
eliminatc the consequences ofthe crime.

According to the International Law Commission's commentary, this Article

imposes a positive obligation on ail the states ta "counteract the etTects ofan international

crime. In practicc it is likely that this collective response will be coordinated tbrough the

competent organs ofthe United Nations ..."246 It cm be argued, therefore, tbat even if the

breach of erga omnes obligations does not amount to a "threat to the peacett, "breach of

the peace" or "aet of aggression," collective sanctions cao be imposed or at leut

recommended by the Securïty Council.247 No provision of the aN. Charter stops the

Securîty Council from administering and harmonizing collective actions in the case of

breach of erga omnes obligations.241 Whether tbis decision will he binding ta the same

245 See cbapler 2:I:B t "ExpInding the Coacept oC Injured SIateS: Breacbes ofEtga Omnes Obliplioas"? :al
27?above.
146 Repono/the Inœmatlonai Law Commission on lM won ofitsforty-eight sufion" SIIpra DOle 10 al 169­
170.
241 As D.W. Bowett saates. "although in principlc tbese obligatioas rest on SIateS wbenever a crime is
commi~ and die decision tbat a aime bas bccn committcd is for cad1 SIate to reacb, in pradice il is
likeIy tbat the Security COUDCil will bath take the decisiOIl and coordinate the saDdions" rCrimes of State
andtbe 1996 Reportoftbe n..c" supra DOle lS4at 113).
2.. Aa:ording to a report preparai by a Committce or the AmericaD BIIDCh of die fntematioœl Law
Associatio~

il is undear wbeIher the imposition ofmanctatory ecollODlÏC saDClÏcm requùes adetmniuarion by
tbe United Naliœs Security~ under CbapIcr vn of the Cbarter, of a threat 10 die peaœ
The uniform pradice of the Council. bowever? bas been to maIœ such a detaminatiml befoœ
imposing lIIIIICIMmy ecoDOmic sanctiœs. The auIhority of the Council. as weil as dIat of such
0Iber UN orpIIS as tbc C3encral Asscmbly" ta rec:ammeDd economic SIIICIÎCIIS is IllICh bJœder.
\Report of die CoIDJIrittce on Economie S8Ddioas: Ecouamic SIDcIioDs and IDIc:mal Armcd
ConOi~ Somc SaliCllt Problems" (1993-94) Pmœa'inp of tbc Amcricm BJaDCh of the
International Law Associaâœ 45. al62).
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degree as emorcement masures onder Article 39 is. however, arguable~ It should be

noted tbat in these cases, the legal basis for sanctions would he different ftom the fiest

eategory of collective sanetions~ The tbeory of retaliation will be the basis of sanetions~

As a resu1t, these sanctions will he subject ta same limitations as unilateral sanctioDS.

So far, the Security Council bas never attempted to impose sanctions on this

basis?49 It bas a1ways used Article 39 to justify collective actioDS~ As mentioned in the

last part, in the caSe of the Tebran hostage Crisis,250 the United States attempted to

impose sanctions through a Security Council resolution, but failed to do 50 because ofthe

Soviet veto. The draft resolution would have provided for mandatory sanctions against

Iran in accordance with Articles 39 and 41 of the U.N. Charter~251 In my view, in that

case, an alternative justification for imposition ofsanctions could have been the breach of

an erga omnes obfigation by Iran.

249 The 1Dtemational Law Commission during its fiftieth session discussed the nature of the Sec:urity
Council actions in the n:centyears:

[t]here were different views as to whether the sanctions imposed by the Sec:urity Council with
increasing fn:queDcy in recent years constituled a crimiDal penalty or measures taken to lestOœ
intemarioaal pace and security. Some members were ofthe view tbat Cbapler VU of the Charter
of the UDited Nations bad cIefiDi1Mly fractured the çlassical biJatcral reIa1ioDSbip in Ibe Iaw of
respoDSIbility aDd its traditioœl UDity by authorizing Ibe Sccurity~ on bebaIf of the
iDtematiœal COIDDIUIIity as a whole. to apply pœvcntM and iCpiessive measures of a coDectM
~ iDduding armed force, apiDst a Slate Ibat bad thJeateDcd or viola1ed the peaœ or
committed an aet ofagression. l'be auIborily of the Sec:urity Council to • measures il deemc:d
œcesSaJY agaiDsl Member States UDder the Charter oC the United NatiODS wu based squarely on
relations of responsibility. sinœ the Security Council was empowered to take action only in the
event ofthe violation by a Stale ofpanic:ularly imponant DOnŒ ofintemationallaw. In the event
of a serious breach by a State of intemaIional obligations, which poscd a threat to iJUmatioual
peaœ and securityt the Security COUDdl wu autborized to takc preventive measures or 10 use
Corce.. ne Sec:urity COUDdl's authorilaIion ofthe bombardmeDl ofIraq was dted as an example of
a c:riminal pcualty ralberthan a civil sanction.
ln conllaSl, odIcr mcmbcrs weœ of the view that iDtaDatioaal re5pODSlbili1y for paniculady
serious iDidt aas. its content and its conscqucnccs. must be dislinguisbcd fiom Ibe powers
confened by the Charter œ 1bc Sec:urity Council 10 restore or maintain imemational peaœ and
securi1y~ l'be So:uri1y Council did DOt aet in terms of Slate responsibility aDd did DOl impose
sanctions or peœlties. Wbcn coDfromed with a situation tbat posai a 1breat 10 iDIanaIiooal peaœ
and securityt il was euabled to take appropriate militaIy or non-military masures to œdIess the
situalion. 1bose masures migbt be CODIIIIy to die iDIaesrs ofa Sille wbich bad DOt c:ommjncd [a)
wrongfiJl aet or migbt d'cet a Slatc tbat bad committcd an aet viewccl as contraty to internatioual
Iaw. United NatioDs SlDCtiODS UDder Cbapler vn ofthe Cbadcr as weil as wu repamtiODS lIId 50­

caUed "puDitM dalœaes- weœ spi spri$ 8Dd lBl nodüng to do with criminal responsibiJity~
Report ofthe IntmultlOlftJIl4w Commission on the won 01ilsfiftieth SUSÏOIft SIlprtl DOle 143 pas. 270­
271 [emphasis inorigiDal].
250 See30t above.
m United StIlIU ofAmmœ: Draft Iœsohltio"t UN SCOR, 3S· ycar, Supp. For IaD, Fel»., Mar., 1982, UN
Doc. Sl13735 al 10~
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Another problem is the binding force of Securîty Council decision on tbis basis.

The question ofbincling force ofnon-Cbapter W decisioDS ofthe Securîty Council turns

around different interpretations of Article 25 of the UN. Charter. h can be argued that

under Article 2S ofthe U.N. Claarter--regarding obüption to carry out decisions of the

councn252-resolutions that are not issued on the buis ofChapter VIT are also binding.

According to Simma et al 's commentary on the u.N. Charter:

[al closer aœlysis reveals tbat the opinion according to which Article 2S dcclares
on1y thosc decision to be binding which are taIœn by the Sccurity Council und«
Chapter VII, i.e. dccisioDS on enforcement measures, is not tenable. If one
foUowed such a narrow intcrpretation of Article 25, the whole system set up for
the maintenance ofpcace and witbin it the position ofthe Security Council as the
organ chargcd with the primary responstbility for the maintenance of pcace ..•
wouId be weakcned, which would c1cmly nm counter to the ovcrall concept of
the Cbarter.253

This view is supported by Kelsen2S4 and the I.C.1.'s advisory opinion on

Namibia.255 However, this majority opinion ofthe I.C.1. judges was not shared by severa!

leading I.C.1. judges,256 and, in the view of seme, this approach does not appear

appropriate in the light of the overall structure of the u.N. Chorter.257 Notwithstanding

this opposing view, 1find the majority opinion ofthe Court persuasive.

m According to Ibis article, "[t]be members of the United Naticm qree tG aa:ept aod cany out the
decision ofthe Security COUDCil in accordaDce wim tbe present Cbarter."
ID Simma et al, eds., SIIpra DOle 69 al 410.
2S4 The Law olthe U"iœd Nations, supra noie 239 al 97-98; sec aIso S.D. Bailey, The Procedure olthe UN
SeClirity Cormd/ (Oxford: Clarendon Press, 1975) al 206-210.
25S ugal Consequences jôr StDles 01 the Contflllled Praaœ 01South Africtl in Namibia (SmIth West
Africo) notwithstanding Security Cormcil Resolution 276 (1970), [1971] LC.l. lep. 16 al 53-4, puas. 114­
16 [b=iDaftcr the Namibia Carel. 1bc Court states that. ~[i]f AJticie 2S bad refaeuœ sole1y to decisious
oftbe Sccurity COUDCil c:ooœming enforœmeDt adion UDder Article 41 and 42 ofdie CbarIer, tbat is tG say,
ifit were only such dccisiODS Ibat bad biDdûIg dfect, thm Article 25 wouIcl be supedluous, siDœ this d'ect
is sc:cured by Anicles 48 and 49 ofthe Charter" (ibid. al 53).
The Court bas reacbcd the same conclusion as Ke" and bas swed its conclusion using the exact samc
words as mm (only 3 words difIèr), bowever, the Court bas authoritativc1y omitted any cïtalionf
256 Dissenting opiDiODS by Iudges Fitzmauric:e. ibid. al 292-5, and Gros, ibid. al 340-1, and sepII3IC
opinions by Iudges~ ibid. al 136, and~ ibid. al 16U. Iudge Fittmauriœ sIateS tbat:

(ilf the cfrect of [Article 25] wae auIomalic:al1y to make ail decisiODS of tbe Sccurity COUDCil
binding. thcD tbc words "inac:cordaDœ with Ibe present Charter" wou1cl be quite suped1uaas. They
wouId add nodûDg10 tbc preœding aDd only otberpIuase iD the AJticIe, namely -ne Members of
tbe United NaIiaDs agree 10 aa:ept and cany out the decisions ofthe 5ecurity Council", wbic:b.!bey
are clearly intenchI ID quaIify (ibid. al291 [emphasis in original]).

2S7 See Simma et al, eds., SIIpt'tl nate 69 al 613-14; die view of the majority of the Court bas DOt found
support. in pllCtice. DuriDg tbe discussioa of the advisory opiDioD in the Sccurity CouDdl many pemanem
members œjecIed thatview (UN SCOR, 26* Yar, 15"MIg., UN Doc. SlPV.l~81 (1971) pua. 18 (Mf.
Koscinsko-Morizet. Fnmœ); UN SCOR. 2(/J Year, 15.9*~ UN Doc. SIPV.1589 (1971) pm. 50-53.
(Sir Colin Cmwe. United Kingdom».
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Even ifwe accept that such collective action under the present U.N. Charter will

not bave the binding force ofa determination by the Security Council onder Article 39, it

may bave extensive moral authority, and may receive wide support ftom members.2'1

m· Conclusion
After examiniog the Iegal basis for the use of economic smctions, it is now

possible to formuJate the results ofthis chapter in a few phrases describing the conditions

for legality ofsanctiODS.

As far as unilateral sanctions are concem~ three requirements should he met:

there should exist a prior breach of an obligation; the imposing state should demand

redress before implementing sanctions; and, there should exist proponionality between

the countermeasure and the breach. 1 bave also argued that countermeasures cm he

imposed for breaches of erga omnes obligations. In such a case, the condition of

proponionality should he interpreted differently.

Regarding collective measures, the Iegality of these measures depends on the

decision of the competent organ of the international organÎDtion imposing sanctiODS. In

this thesis, we bave focused on the sanctions imposed by the U.N., for which the

competent decision-making organ is the Security Council. The Council is vested with the

right to implement sanctions in certain cases, and it CID interpret whether the situation is

serious enough for the implementation of sanctions or not. According ta the U.N.

Charter, the implementation of sanctions should be ümited te the cases of"threat ta the

peace," "breach of the peace" or "aet of asgression," but the Security COUDcil itself

decides on existence ofthese cïrcumstanceS.259

In the next cbapter, in the Iigbt ofthe aforementioned conditions for the legality of

sanctions, 1will examine the key cases of imposition of sanctions. That analysis will let

us decide how these conditions are applied in practice; determine whether the conditions

for the legality of sanctions cited by the scholan are sufficient for the legality of

sanctions; and, determine other legal problems arising ftom application ofsanctioDS.

251 Iudge Peaén inbis separatc opiDion bas srated tbat, ..it is quite outofqueslion that in Ibis case the Court
is confIODICCl with 5ecurity COUDCil decisions invesIed wi1h biDdiDg force for States. Tbey caDDat he
anytbiDgother than recOIIullcnd;dioas wbicb. as sucb. obriously bave areat mcnI fim:e but wbich CIIIDOt be
~ as embodying Icpl abliptiOllS" (Namib;a C4w. supra DOle 25S al 136).

1bis iDterpelatiCll was cbaI1enged iD. LockBbie C4W wbich wiJl be ee'minecllater in dIapœt 4 ofIbis
thesis.
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CHAPTER 3- KEY CAsES

In tbis chapter, key cases in wbich unilateral and collective economic sanctions

have been usee! will he examined in sreater detail Sînce the cases ofunilateral economic

sanctions are numerous it is impossible to examine ail ofthem in a thesis of this SCOpe.260

However, throughout this thesis, other cases of unilateral sanctions have been mentioned

and briefly explained in footnotes. Only one case ofunilateral sanctions will be studied in

this chapter: that of American sanctions against Cuba. This example bas been chosen

because the sanctions bave been in place for many yean; it "is considered a 'model

embargo' in its thomughness;"261 and, at times, it bas caused conttoversy bath in the U.S.

and abroad. A study of the Cuban situation will enable us to recognize the problems of

unilateral sanctions.

Conversely, cases ofcollective sanctions under the U.N. system are not numerous.

Each ofthese cases bas its own significance. 1will explain the circumstances in which the

sanctions were imposed, review the Security Council resolutions relating to each case,

examine the consequences of the sanctions, and analyze each case in the light of the

conditions for Iegality ofsanctions set out in the lut cbapter. At the end ofthe cbapter, it

will be possible ta determine the problems associated with sanctions and the legallimits

to which they are subject.

1- A Case-Study of Unilateral Sanctions: Cuba
The U.S. sanctions against Cuba were imposed in 1960. They are the second

oldest ongoing American embargo.262 In 1960, after the American oil firms in Cuba

stopped refining oil purchased ftom the U.S.S.R.., Cuba nationalized refineries. The U.S.

reduced its Cuban sugar quota an~ in response, Cuba expropriated ail the U.S. propetty

(valued about SI billion).263 In August 1960, a partial embargo on exports to Cuba was

imposed by the U.S. This, liter, became a total embargo on all exports ta Cuba (except

2S)F~ as will he sbown. in the condusiœ of tbis tbesis application of UDiIaIaal saDClion will
become moœ and more diflicult in the fbtuJe. lbroagbout tbis Ibesis IDOle empha$is bas beeD PJl CIl
col1edive sanctions
2Q D1 Kaplowitz. ÂIIDtOmy ofa Failcd Embargo; u.s.. Stmclions tJgtlÎlUt Cllba (London: Lynœ RcimIer
Publisbas, 1998) al 1.
m 1bcU.S. embargo apiDsl NorthKarabepn in 1950.
261 U. Scbreiber,~ Coercion as an ÏDSIIumeat of Foœip Policy: U.S. Ec:oaomic Masures
AgaiDst Cuba and tbe Domùrican Rcpublic" (1973) 25 WoddPolitics 387 at396.
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Medicine and food). In 1962, the U.S. baDned ail imports ftom Cuba. Later the same year,

the OAS. voted ta suspend trade in military goods with Cuba. Cuba·s caU ta the U.N.

Security Council ta suspend O.AS. measures remained unanswered.264 In 1963, invokiDg

the Trading with the Enemy Act of 1917, the U.S. ftoze ail the Cuban assets. In 1964,

foUoWÏDg discovery of anns cache of Cuban origin in VeDezuel~ the O.AS. called for

mandatory sanctions coverinS aIl trade except food and medicine.26' In 1975, the O.AS.

lifted collective sanctions and the U.S. eased the embargo by permitting overseas

subsidiaries of American campanies ta trade with Cuba.266 However. during the Reagan

administration, a tighter economic embargo was implemented. In 1982, business and

tourist travel to Cuba was banned. In 1986, the American govemment attempted ta "plug

hoIes in embargo by cracking down on circumvention through front campanies in third

countries.n267 In 1992, the U.S. Congress passed the Cuhon Democracy Act. The purpose

of the legislation was to further isolate Cuba. Then, in 1996, the Cubait Liberty and

Democratie Solidarity (Libertod) Acr" (commonly known as Helms-Bunon Act) was

passed. 269 It gave statutory authority to the embargo regulations in etrect as ofMarch lit,

1996, and expanded the etrect ofsanetions.170

This latest piece of legislation bas grouped the sanctions under 4 titles. rrtle 1

reaftirms and reinforces the economic embargo against Cuba. Inter al;a, it contains a

prohibition on the indirect tinancing of any Cuban enterprise.%71 rrtle n includes

264 International Enforœ1Mnt. supra note 19 al 35.
265 Scbreiber. sup'a note 263 al 388-89.
266 D. LoqD;lD. International Economie Sanctions: The Casa ofCllba. Israel. and Rhodesia (AIbuquaque:
University ofNew Mexico Pras. 1979) al 44.
261 Economie SanctionsReconsidtnd: Sllpplement, SIIJ1'Il note 76 al 196.
- Pub. L. No. 104-114. 110 SIal 785, Mar. 12. 1996 (codified as amcnded al 22 U.S.CA § 6021-6091
(West Supp. 1997) [baeinafter th~ He/ms-BIlTton Act).
:z69 Sec Lg. S.a Benson, "Dramatic Expansion oC US SaDcliODS Apinst Cuba: Impict on US and Foreign
Campanie&" (1996) 24:6 Int'l Bœ. Lawyer 275; 1. Bn:tt Busby. 141urisdidiOil 10 Limit Tbird-eountty
ImeradiOll with SaDdiooed States: 'lbe Iran aud Libya Sanctiœs aad Helms-Burton~ (1998) 36
Colum. l Transuat1 L. 621; HL. Clark. '1leaIing with U.S. êxIrateIritoria Sanc:tiODS and Foreign
Countermeasuœs" (1999) 20:1 U. Pal. Int'l Econ. L. 61. 'Ibis Act will be examinc:d more Iboroughly in
~4. below. DDder14extra-telritoriality."
%70 v. Lowe. ~s Exba1aritorial Imisdidion: The HeJms.Bunœ and D·Amato AdS' (1997) 46 Lc.L.Q.
378 al 379; tbis Iaw WIS adopIed. CoUowing the sbooting clown in Fem-y 1996 by the Cuban Air Force of
two civiIian aiJCIaft bdoalÏDg 10 a Miami-basccl orpniation ("B1OIbers to Rcscuej. The airaaft MIe
aJ1egedly on humanilaiiaa mission (ibid).
271 Ibid. U.S. Icplesen1a1ives in the lDtemational MoncIaryF~ tbe IDœmaIioDal Bank. Cor ReconsttucliOll
and Developmcm. the lDtcmaIional Oevdopmall Association. the lDIaœtioaa1 r1D8Dœ Cotpomtiem. die
MultiIaIeIal InvesImeDl Guaramy Ageœy aud the lDIer-AmaicmDeveIopmeDt Baok are oblipd to oppose
Cuban admissionto die iDstituIion..
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provisions reprdiDg "assistance ta a he and independent Cuba" by the United States.

"Title m gives the US citizens the right to recover damages tlom penons who "traffic,"

after 1 November 1996, in property in which the claimant bas an interest, if the property

was "confiscated" by the Cuban govemment al any time after l1anuary 1959."m Title

IV disallows the foUoWÏDg people fi'om entering the U.S.: corporate oftiœr or controUing

shareholder in an entity involved in traflicking, and, non-U.S. nationals who bave

confiscated property or have since March 12dl
, 1996, traflicked in confiseated property.

Accordingly, those who were re5pOnsible for the Cuban expropriations and those deemed

to have benefitecl from them are targeted by Title IV.%73

During the past 39 yean, in imposing the embargo on Cuba, the U.S. was

pursuing a wide variety of goals. In early 1960, the govemment was reacting to

widespread demands for retaliation against Cuba foUowing expropriation of American

property there.274 Later tbat year, during the Presidential eleetion, bath candidates

supported the sanctions to" destabilize the Castro regime, causiDg its overthrow, or, at a

minimum, to make an example of the regime by intlieting as much damage on it as

possible.»175 In 1963, the U.S. Secretary ofState116 reformulated the purpose ofsanctions,

indicating that the purpose of the embargo was ta reduce Cuba's ability to expert

subversion, show Cubans that the Castro regime cannat serve their interest, demonstrate

to the people of the American Republics that c:ommunism bas no future in the Western

Hemisphere, and to increase the cost of maintaining a Communist outpost for the

U.S.S.a.277 In 1981, American authorities announced that the tightening of the economic

embargo against Cuba wu in response to Cuban promotion ofleftist revolution in Central

America.1'71 Thus, there was yet another shift in the declared purpose of the embargo. In

1989, the Assistant Secretary of State for Inter-American Aftàirs stated that the main

reasons for concem about the state ofaffairs in Cuba were: Cuba's relationship with the

Soviet Union, the country'5 support of terrorism and its efforts to destabilize democratic

m Ibid.
213 Ibid. al 380-81.
274 Schra~ SIlp'a noce 263 al 389.
275 Economic SanctionsR«onsidend: SrqJplDunt. SfIJ1'tl noce 76 al 197.98.
276 U.S. Seaelaay ofState al tbat tilDe (April 23,1964) was George BaIl
rn Intmlatiorra1 Enjôrœtllm~ SIIpra note 19 al 37•
271 EconomicStmctiotrsR«ollSidnrd:~ _pra DOCe 76 al 198.
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govemmeLtIS, as weil as widespread buman rigbts abuses and political repression within

Cuba.119

For the purposes ofthe present thesïs, it is important to evaluate the sanctiODS by

reference to the criteria set out in chapter 2, Le.. "prior breach," "prior demand for

redress" and "proportionality." Establishing the existence ofthe first two conditions is not

problematic: lets of expropriation, intel-vention in the internai atTairs of other states and

human rigbts abusé clearly constitute breaches of international obligations (arguably

including erga omnes obligations). The second condition alsa bas been fulfilled properly.

The Americans govemment bas askeel for compensation for the expropriatioDS, and bas

constantly reminded the Cuban govemment of its human rights abuses. The key question

is whether a 36-year embargo, which bad devastating effects on the Cuban economy, is

proportionate to those breacbes. It is submitted tbat even the initial decrease on the sugar

quota for Cuba in 1960 can be deemed as disproponionate because of "the heavy

dependence of the Cuban economy on the revenue derived trom the sale of the sugar ta

the US."280 Cuba recently claimed that the embargo bas caused more than one-hundred­

and-eighty million doUars in damages.281 ln the aftermath of the Cold War and in the

absence of aid from the Soviet black this negative effect on economy of Cuba is even

reÏDforced.282 ln 1993, the impact of the embargo was felt throughout the nation. It was

claimed that many factories in Cuba ooly operate for three bours a day because ofthe fuel

shortage on the island, and much of the population suffers from malnutrition, a malady

a1so blamed on the embargo.283

The Cuban embargo in general and the Hebns-Burton Act in particu1ar (for its

extraterritorial etrects), bave been the subject of immense criticism.214 Furthermore, the

279 Ibid.
210 EIagab, supra note 33 al 92; sec contra Schreiber, supra note 263 al 395.
211 "Cuba CondemDs US Embargo as Genocide," onliDe: BBC
<bttp:lInm2.tbls.bbç.co.uklbileng6dl1wnddlamericWnewsid 446OOO/446761.SbD>
(date acœssed: 145eptember 1999).
212 Betwecn 1990 and 1993, the Cuban ec:onomy sIuank by 34 percent. "Cuba's Two Nations" The
Economist (6 Aprill996) al S10.
213 I.W.~ Ir., "ExIIataritori Application oftbe UDited Sraœs' Trade Embargo AgaiDst Cuba: The
United Nations GcDaal Assembly's CalI for III End 10 the U.S. Trade Embargo" Recent DeveIopmeDts
(1994) Ga. J. Int1 et Camp. L. 379 al 390.
De Tbe U.S. uadiDg pIIIDaS bave raised 511œg objedioDs 10 the exttaraIitarial efIèct of this aet. Caaada,
the European Uni. and Mexico bave SIated 1bal the 5IItDle violates provisions of North American Pree
Trade Agreement (NAFrA) and the W.T.O. and adopIed e:atain mcasures <set ~.g.~ supra DOle 269
at218; CIark..fJIprtl DOle 2691181-87 aDd 96); set aIso chaptcr 4:IV:B, "Ex1rataritori, al 111,below.
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General Assembly of the U.N. bas voted overwhelmiDgly to condemn the U.S. action.215

Sanctions bave prevented Cuba's economic development and., arguably, have made the

export of revolutionary ideas very diflicuh.216 In spite of these repercussioDS of the

embargo in Cuba-ironica1ly-the declared purposes ofthe American sanctions bave not

been acbieved.217

fi· Cascs of Conective SanctioDs211

The practice of the Security Council regarding economic sanctions bas changed

drastically in the post-cold war era. Under the U.N. Charter, subjeet to unanimity of the

permanent members, the Council can proclaim any situation to he a "threat to

international peace and security" and impose economic sanctions. In the period

immediately following the end of the Cold War, unanimity wu easier ta obtain. In the

past, the intervention of the Council was restrieted ta cases which had clear international

effects. Now, the concept of a threat to the peace bas pradicatIy been enlarged to

encompass situations in which there are significant human rigbts violations within a

country. In faet, human rights concems are DOW as important as the direct efTects ofan &Ct

on the international community.

215 see the foUowing General Assembly Resolutions: Neœssity ofEnding the Economie. Commercial and
Financial Embtzl'lO /mposed by the United States ofAmerica Agains Cuba, GA Res. 47/19. UN GAOR..
47dl 5ess.• Agenda Item 39, UN Doc. A/RES/47119 (1993); GA Ra. 481I6, UN GAOR.. 48* Sess., Agenda
Item 30. UN Doc. AlRES/48116 (1993); GA Res. 4919. UNGA~ 49* Sess.. Agenda Item 24, UN Doc.
AlRES/4919 (1994); GA Res. S0/10, UN GAOR. Sfib 8eS5., Agenda Item 27, UN Doc. AlRES/SO/IO
(1995); GA Res. 51117, UN GAOR. 5lit Sess., Agenda Item 27, UN Doc. AlRES/S1J17 (1996); GA Res.
S2IIO~ UN GAOR. S~ Sess.. Agenda Item 30. UN Doc. AlRES/SlflO (1997); GA Res.. 53/4. UN GAOR.
S3nt Sess., Agenda Item 29. UN Doc. AlRES/S3/4 (1998).
In 1998. aœcord 157 COUDIrics filwral8ll CDd ta the smcIioDS, only tbe United SIaIes and lsIae1 obj~
12 coUDIIÎes abstaiDed (see Y.M Ibrabim, "U.N. Votes, 157-2, in RefcœDdum to EDd U.S. Embargo of
Cuba" 11Ie New York Times (15 Odober 1998) M).
216 S=/nlemtllionalEnfo1'œ1tlDlt, SIlpranote 19 at40.
217 See Lowe, SIlpI'Œ DOte 270 al 385.
211 l'be SbJdy of collective 5IDdiODS in Ibis tbesis focuses on the U.N. sandiODS. However as madioaed in
chaple[ 1:11, Wfypes ofSanctions,." coUective sanctions are DOt resbicted ta tbose implememed by die U.N.
SandiODS by the OAS. are amolli impodant examples ofcoUectNe sanctiœs. A &mous example ofsudl
sanctions is the trade embargo imposed by the OAS. œ Dominican RepJbIic in Aupst 1960. Ailer
unsua:essfiIl atIempt by TrujiDo--Cormcr pœsideDl ofDomiDican RepJblic who SIiJl mainrajnal c:oDIIOl of
govemmeDl-to Mw President BetaDcourt of Veuemela assassinated., tbc OAS., acting undcr ArdcIes 6
and 8ofRio Trealyrecom~ among odIer5. the panial iDœnupIion ofeconomiç reIaIioDs aDd anarms
embargo. The embargo was extended in 1961. The saDdioœ \\'CIe to be temrinated wben the pet'Jllllelll of
Dominican RepJbIic ceased to CODSIituIe a danser to die peaœ aad secarity of tbc bcmisphere. The
saDCtioas wae in fact teIIIMd in January 1962 wbcn a more demoaatic œgime was iDsIaIIed (sce
geueraJly IIIlemationa1 EnjôlUllfDlt. SI/pra note 19 al 33-34; Bmwn-l~ SIIprtI note 43.. 160-272;
Economie Sanctions.considered: Svpplement. SIIJ1'tl noce 76 al 182-117).
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Wbat foDows is • cbronological examination of the major cases in which

collective economie sanctions have been implemented. Sum an examjnation will euable

us to evaluate the appüeation ofthe conditions for leplity ofthese sanctions and pave the

way Cor the next cbapter wbich will Cocus on the problems usociated with sanctions. An

attempt will he made to understand the situation in Southem Rhodesia, South Afiica, Iraq,

Former Yugoslavia,~ and Libya in the foUowing way: a very brief chronology of

events will be given; the justifications given for imposition of sanctions will be explored;

the humanitarian impact of sanctions and the considerations given ta such concerns will

be examjned; and, finally, the way in which sanctions were terminated in each case will

he delineated.

A- Southem Rhodesia

In 1966, for the first lime ever,219 the U.N. imposed sanctions against Rhodesia,

foUowing the Unilateral Declaration of Independence (UDI) made by the white minority

govemment in November 1965. In response, the United Kingdom-the constitutionally

responsible power-imposed a series of economic sanctions to pressure the Rhodesian

Govemment to denounce the UDI and guarantee political participation of the black

majority.

It was argued tbat, "the continuation ofa situation in which a racially suppressed

majority was dominated by a minority constituted a threat, over time ta international

peace."29O The goal of the sanctions was ta force Jan Smith'5 government to establish

majority representation rule. After severa! condemnations by the General Assembly, the

matter was brought ta the attention of the Security Council. FoUowing Resolutions 202

%19 It should be meutioDed tbat the first appIic:alion ofconective mcasures UDdcr die UJ/. Cht1l'tU fonowal
the Nonh Korcan atIack on South Korea in JUDe 19SO. Ailer the iDitial recolDJlJen«fation of the miliraty
action by the Sec:urity COUDCil (wbich was decided in abseDœ of the U.S.S1) aud fiJrtbcr inlcn'eDIion of
the Commllnist China Ùl favor of North Korat. furIher aclion of the COUDCil was blocked by the Soviet
vet0e5. La1er, the Geueral Assembly recommendfd additiaaal economic mcasures (Additional Mt!4fII1'U to
be EmplO)ed10 Meet lM AggrusiOll in Kontl, 18 May 1951, GA Res. SOO (V), 330· Plm MIg., UN Doc.
AlIIOS) wbich iDcIuded embargo OB shipDCllt ta areas comrolled by COlDIDunj• ChiDa aDd NOM Korea oC
anus, amnnmj1iOD lIId implemeats ofwar, atomic eœrzy materiaIs, peaolcum, IIIDSpOrtation maIaiaIs of
sttategic value aad items usefiIl for {Rducing miliraty materials NatmaIly, dûs œsolutioa WIS DOt
sopponecl by the Soviet bloc and this fila auempt by die U.N. to impose sandiCIIIS fàiIcd. AccordiDgly, as
this case does DOt iepreseut a typical SeaIIity COUDCil measure takm under Qapter W of the U.N.
Chtll1t!1', il is DOt amsidcrecl • die first example of the collecliw SIDdicms hae (sec Intmratio"al
Enforœnw"t, supra DOte 19 • .58-59)•
290 Brown-John, supra iIOIC 43 al 272.
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(I96Sj't, 216 (I96S~, 217 (196sj" and 221 (1966),2M which condemned the situation

in Soutbem Rhadesia, under Resolution 232,295 the Securîty Council characterized the

situation in Southem Rhodesia as "a tbreat to international pace and security" and

imposed mandatory sanctions under Article 39 of the U.N. Charter.296 As selective

mandatory sanctions failed ta bring about the desired changes, in 1968, the sanctions

were strengthened by further Security Council Resolutions.297

It should be noted that the &ct that economic sanctions were impased in response

ta the unilateral declaration of independenee in the hope of protecting human rigbts (in

this case to impose majority rule in the country) and preventing armed conflicts in

southem Afiica, was not mentioned in any of the resolutions. Usually, the Security

Council's resolutions state the legal basis of the decision and explains the reasons for

which the decision was talcen. However, Resolution 232 simply states that:

The Security Council ... [a]eting in accordance with Article 39 and 41 of the
United Nations Charter,

1. Determines tbat the present situation in Soutbem Rhodesia CODStitutes a tbreat
te international peace and Security;

2. Decides !bat ail States Members ofthe United Nations sball prevent...

Thus, the text ofthe resolution does not belp us to understand why the situation in

Southem Rhodesia was deemed ta constitute a threat to international pesee and security.

Later resolutions of the Securîty Council simply reaftirmed the Council's determination

"that the ... situation in Southem Rhodesil constitute[dl 1 threat to international peaee

and security.,,298

291 SC Res. 20~ 6 May 1965, UN Doc. SlRESJ202 in (1965) Y.B.U.N. 128.
292 SC Res. 216, 12 November 1965, UN Doc. SlRESI216 in (1965) Y.B.U.N. 132.
293 SC Res. 217, SI/pra note 193.
294 SC Res. 221, mpra note 194.
29S SC Res. 23~ 16 December 1966, UN Doc. SlRES/232 repriDledin6 I.L.M..141.
2SI6 Tbis Iast resolution impJemenled selectîl'e mancfatmy saDCtiœs apinst Rbodesia, incIuding a prohibition
on cxporIS tG Rbodesia ofpetroIcum, annamems, vehiclcs, and aircraft, aDd a ban on impons ofRbodcsian
~produds and miDaaIs.

ResoIDlion 253 of the Sccurity CouDcil imposed a ban on ail expons ta lDd impons from Rhadesia,
probibi1ed the 1IaDSferotfimds tG Rbodesia for investment. prdIibilCd air liDks wi1h tbat country, and caIlecl
upon 5IateS 10 pœvent. die entIy iDto tbeir territorics ofpeople boldiDg Sontban Rhadesian JII5SPOItS (SC
Res. 253, 29 May 1968, UN Doc. SlRESl2S3 repriDted in 7lLM. 897). For a cIuœology aDd text of
Security CouDcil resoluâœs 8Dd other measures taken by the UN. !Ce the aDDeXCS ~ R. 7-*00, TIw
United Nations DIftl Rhoduia. a Shldy in InlBnationtJllJzw (New York: PraeFr Pllblisbers. 1974) Il 115·
160.
291 SC Res. 253. ibid. SC Res. 277, 18 MareIl 1970. UN Dacs. SJRESI277 repriDted in 9 LLM 636" aad,
SC Res. 328 (1973).
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Even though the Security Council reftained ftom giving explaaations regarding

the criteria used in concluding tbat a threat 10 international pace and sec:urity existed, the

Cauncil's decision bas been justified by commentators on different grounds.299 According

to McDougal and Reisman,

[i]n terms of substantivem~ the decision realistical1y recognizes tbat in the
coutemponry wortel, international peace and security and the protection ofhuman
rights are iDcscapably interdepcIldcnt and !bat the impact of the flagrant
deprivation of the most basic human rigbts of the great mass of the people of a
community cannat posstbly stop short wi1bin the territorial boundaries in which
the physical manifestations ofsucb deprivations first 0CCUt. ](X)

Resolution 253 made an exception to the ban on exports ta Rhodesia. On

humanitarian grounds, the folloWÎDg were aIlowed to enter the country: "supplies

intended strietly for medical purpo~ edueational equipment and material for use in

scbools and other educational institutions, publications, news material, and in special

humanitarian circumstances foodstuffs.nJOl Furthermore. this resolution established a

Committee to "examine the reports on the implementation" of sanctions and monitor

compliance ofmember states with sanctions.J02 Under the terms of a later resolutioD, the

mandate ofthe Committee was extended ta "studying ways and means by which member

states could carry out more etfectively the decisions of the Securîty Council.,,303 The

Committee recommended expansion ofthe scope ofthe sanctions against Rhodesia.

At no point did the U.N. consider the impact of sanctions on the Rhodesian

populace and economy.304 According ta Riesman and Stevick, the reasons for the U.N.'s

indifference were the foUowing: (i) the fact that the U.N. was "primarily concemed with

the sanctions evasion by bath Member States and non-members,n (ù) the sanctions'

"manifestly limited impact" on Rhodesia's economy, (üi) the "stereotypical view of a

S Sec aIso chapœr 2:B:A:i, "1breat to the Peaœ", at 39, above.
300 M.S. McDougal & W.M Reïsman, ~bodesia aad the United Nalions: the l.awfu1ness of IntemaIional
Conœm" (1968) 62 AIn. 1 at 18; contra A. Chayes & AB.~T1I~ NftV Sove1'eignty. Compliance
with Intematio1UJl Rep/tltory Agnemmts (Cambridge. MA: Harvard UnMrsity Press 1995) al 47.
According to Chayes &c~ in case ofSouthemRbodesia, "[tIlle lepI basis Cor CbapIer vn was sbaky.
A sta1e'S tteatment of i1s own citizens was thcn hegiming to emerge as an imponant iDtematioœ1 c:oocern.
based on tbe buman rigbls provisions oC the UN Cbaner and tbe 1948 UDivasal dedaIation of Human
Rigbts. But il bad bot}Ct matured iDto a UDiversaIly admowlcdgcd lega1 DOUIll' (Cbayes &~ ibid. al
47).
301 SC Res. 253, supra DOte 2fJ7'1 para. 3(cI).
m Ibid. pare. 20.
3CD SC Rcs.. 277'1S11prtz DOte 298'1 para. 2I(e).
304 Sec W.M. ReismIn & DL.S~ wrbe AppIicabiIity of InœmaIional Law SIaDdards ta United
NatiOllS Economie Sandions Programmes" (1998) 9Euro. 1.IDt'1 L. 86 al 98.
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'Tbird World' dual economy [lCCOrding to wbicb) Mricaos were exclusively engqecl in

the traditioual sector, ..., wbich wu DOt susceptible to injury by the sanctions,"~ (IV)

the presumption tbat Afiican Rhodesians bad consented to bardships causecl by sanctions

as the "priee for fteedom.n305

It is submitted tbat ail sections of the population suffered hudship and the

govemment wu particularly concemed with protecting whites.306 The U.N. went 50 far as

authoriziDg relief measures for lambia,307 which sutfered economic bardship as a result

of sanctioDSt wbile it did not consider the etfects of the sanctions on the economy and

popu1ace ofSoutbem Rhodesia.

In 1979, the Security Council decided that, "baving regard ta the agreement

reached at the Lancaster House conferencet301 rit would] cali upon Member States ta

terminate the measures taken against Southem Rhodesia under Chapter VII of the

Charter.,,309

After twelve years the sanctions did Dot prave ta be successfid in bringing about

the desired changes in Southem Rhodesia. This wu partIy because ofnon-participation of

states like Portugal and South Afiica.J10 Rhodesia evemually gained legal independence

and a govemment based on genuine majority rule; howevert the sanctions "were at most a

contributing factor and eenainly not a determining one.n311

B- South Mrica

The South Afiican case is very similar to that of Rhodesia. The legal

enuenchment ofapartheid resulted in international outrage in 1960'5.311

305 Ibid. al 99.101.
]()fi /nlemtJliontJf Enjôrœ_nt. SIIp'a note 19 al 73.
307 Resolution 329 (1973) (SC Res. 329, 10 Match 1973, UN Doc.. SlRES/329 in (1973) Y.B.U.N. 118).
3œ With die British mcdia1i0llt Lancaster Bouse agreement was signed betwccD opposition front ml white
~ leaders aDd tbc pctlUDCDt acccckd to black majority mie (Rcmrick, supra DOte 26 al 55).
Jœ SC Res. 460, 21 December 1979, UN Doc. SlRES/460 repinted in 19 u.M. 258.; in uamjniog the
question of Wfennination of SaDdioas: SoIviDg the Problem of the Iœvcne Veto", al 128, bcIow, tbis
resoIution will he disc:ussed apin.
310 Sec ~.g. Zadclin. SIIpI'tI note 297 al 106; /n1~mt:JtiOlltll En/~ supra naœ 19 al 76; Reisman Il
Stevick, _pra DOte 3041198.
311 Renwick, SIIpnl DOle 26 al 58; contra Economie SDnctions R«:otrsidemJ: SlqJplarsrt. .pra lIGIe 76 •
291·292: U[o)ver die Ioag tenD. howcYcr9 die CCOJIOIIIÎC ml aaal weiJbl of SIDCIiœs iDcIeased die
ressure onthe SmiIh pemlNDt'" baIc:e., ccmtn"butcd tG aDelPiItaI settJement"
12 As carly. 1946, tbe iaœ ofracial ctiscrÏi"i-1iœ iD. Soudl AfIica WII dcbIIed iD. the U.N. ID dIat year.

Iadia wmIe tG the U.N. Seaellly GeuaII to campJaiD of1lle cIiIcriIIûIIIto ....... ollDdilnl ia South
Afiica. In 1952. upoa die œquest of a paup of 13 member .... -.he quesIiœ of rIœ c:oafIict iD South

[CQIIIljnues 0Il dIe..,.1 •
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Invoking Article 2(7) of the UN. Charter, South Afiica constantly clismissed

objections apinst its poliey ofapartheid, arguiDg tbat it wu a matter essentially witbin its

domestic jurisdietiOn.313 However, in 1952, a commission establishecl by the General

Assembly "to study the racial situation in the Union of South Afiica in the Iight of the

Purposes and Principles of the Cbarter, with due reprd ta the provision of Article 2,

paragraph 7, u weB as the provisions of Article l, paragrapbs 2 and 3, Article 13

paragraph 1 b, Article 5S C, and Article 56 of the Cbart~l. produced "1 highly

competent and authoritative report tbat took fi.dl account of the views of the South

Aftican Govemment and scholars such u Luterpacht, Preuss, Kelsen, and René

Cassin.n31' According to tbis commission, as a result ofthe adoption ofthe UN. Charter,

fundamental human rights no longer fell essentially within domestic jurisdietion, and

principal U.N. organs were entit1ed to decide in every specifie instance whether or not a

matter fell within the domestic jurisdietion of a state.'16 It wu alsa stated that the

philosophy on which the policy of apanheid wu basecl, wu "extremely dangerous to

international peace and international relatioDS.,,317

Conversely, the Security Couneil's actions were limited to imposing arms

embargoes. Economie sanctions were Dever imposed on South Amea.'ll As progress wu

made toward ending apartheid, the embargoes were gradually lifted. This process began

Africa resuIIing from die policies of apIItbcid of the GoYer1uœDl oC die Union of South Africa" was
iDcludal in the agalda ofthe GeDeral Assembly (see Kmmiop. SIIprtl note 135 al 91).
313 Text ofArticle 2(7) ofthe U.N. Clrtll1D' CID be fOUDd al 92, befow.
3104 Theqvestion o/raœ conjllct in SouthAfrica IYSIlltittg.from tM po/iciuo/apartheld o/IM Gtwemment
o/the Union ofSouth Africa. GA Res. 616 (W)A, UN GAO~ .,.. Scss., Supp. No. 20, UN Doc. Al2361
(1952).
315 Kamminga, SIIpra DOle 135 al 91.
316 UN Doc. AI2505 (3 0cI0ber 1953) al 44-65 citcd inK;unminp, ibid al 91.
317 Ibid. al 116; There is DO doubt tbat the fimdamenta' norDl ofthe U.N. Cbarter, requiriDg respect for and
observanœ of human upas lDd 1ieedom for an witboat dislindiœ as ta race, is DOW pail of cusamnary
intematiooal Iaw. Furtbcnnore. die ln~matiotrlll Convelflion on ,. E/imilltllion ofAli FontIS ofRocial
Discri",;1UJtion (with anexœpIiollll1y large mDber of 150 SIaIeS pany tG il) in the Pn:amble aDd Article 3
meulions apartheid, )IIIticuIady CODdemDs it and probibits ail pracûœs of tbat aature (lntmfaliontJl
Conwnlion on the E/i",inlllion ofAil Forms ofRJldal Disert",iNltian, 7 MardlI966, 660 U.N.T.S. 195, 5
ll.M.. 352). On iDepIity of apIItbcid $Ce T. Meron, HIIItUltI lUgIIt Law-MaiùIg ill the Un;~d Nations
(Oxford: ClarendonPras. 1986) al7-52; and Jnremaûcmal Commission ofJurists, Â Study on AptrtMid in
South Afriœ andSouth WuAfriCil (Geœva; Tntmational Commission ofJurists, 1967).
311 ne reason was FraIIce die UK. aDd the United States veroing the œsoIDtiœs on ecoaomic SlDCtions,
bccause South Afiica WIS die lDOIt imporIIDl pmduc:er of SIrIIeIic miDerIIs.~, in 1962 the UN
General ABmbly pa.-I a resoIutiaIl caIIiDg for a ban on expodS ID or imports from South Alrica
(QIIutioII ofSou,. Fat Afriœ. GA Res.. l105(XVII), UN GAOR. 11* Ses., A&eada Dan 57, UN Doc.
AlRES/lS05 (XVII) (1962».
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intematicmal peace and security according to Cbapter vn orthe U.1l Charter. Resolution

282 of the Securïty Council mers to the Universal Dec/oration ofHumtlII Ri,w19 and

recognizes "the legitimacy of the struggle of oppressed people of South Mrica in

pursuanee of their human and po1itical rigbts.,,32O It alsa states tbat the "extensive arms

build op of the military forces of South Africa poses a real tbreat to the security and

sovereignty of independent Afiican States opposed to the racial polieies of the

Govemment ofSouth Aftica, in panicular the neigbbouring countries." In this resolution,

the Securîty Council clearly describes its reasons for defining the situation in South

Afiica as a threat to international peaee and security. In contrast ta the Rhodesia

resolutions that made no referenee to human rights law, in the case of South Aftica, the

Securîty Council more precisely justified its decision. This can he considered to he a

positive development.

Later, the Securîty Council'5 Resolution 311 (1972) determined that apartheid in

South Africa "disturbs" international peaee and security.321 Resolution 418 (1977),321 in

which the Securïty Couneil expressly affirmed the prerequisites for the application of

Chapter vn measures for South Aftica, condemned the system of apartheid, as well as

"attacks" on neighbouring countries. It then determined that, on the basis of the "policies

and aets" of the South Afiican Govemment, the acquisition of weapons by the South

Afiican govemment would be a threat to international peaee and security.323 Later,

according ta the Security Council Resolution 421 (1977), a committee was estabüshed to

supervise the implementation of the arms embargo against South Aftica.324 Sînee the

sanctions were confined to an anus embargo, the issue of humanitarian effeets of

sanctions did not exist.

(QrIestion o/South West Africt4 GA Res. lSOS(XVII)9 UN GAOR, 17* Scss"9 Agenda lIcm 57, UN Doc.
AIRES/IBOS (XW) (1962».
319 10 December 1948, GA Res. 217(111), UN GAOR. 3111 Sess., Supp. No. 13, UN Doc. AlliO (1948)
71[bereiDafter Univusal Ikc/Qration).
no SC Res. 282, 231. 1970, UN Dacs. SlRESI282 in (1970) Y.B.U.N. 146.
321 SCRes. 31~ 4 Fcbmary 1912, UNDoc. SlRESl311 in (1972) YB.UN. 88.
321 SC Res. 411. 4 Novembcr 1977, UN Dœ.. SlRES/4181cprintcd in 16LL.M. 1547.
m Paragrapb 1ofIbis resol1lÛGll SIateS tbat tbe Sccwity Cœnc:iJ. tlbaviDc reprd. to the policics aad aces of
the South A1iican Gcfter runcll19 [decamines] tbat die acquisition by South Afiic:a oC arms aD4 reJatccl
material consritutes athœat to the maintena"œ of intemationaJ peaœ lIId security."
ne SC Res. 421, 9December lm, UN Doc. SlRESl421 in (1977) 31 Y.B.U.N. 162.
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Some authon argue tbat the sanctions imposed under the auspices of the U.N.

contributed only modestly to the changes which occurred in South Afri~m and tbat

even the U.N.'s Proclamation that 1981 be the "Internatioœl Year of Mobilization of

Sanctions against South Afiica" bad a minimal impaet;326 others maintain tbat such

actions were crucial in bringing about the change in South Afiica.327 ln my opinion more

decisive action wu required by the international community because ofthe gravity of the

situation in South Aftica and the fact that apartheid is recognized as an international

crime.321A Mere anus embargo did not suffice in such a situation. Bad there been enough

international political will to impose effective sanctions, the situation in South Aftica may

bave been resolved earlier.

C-lraq
FoUowing the invasion ofKuwait by Iraqi troops on August Ill, 1990, the Securîty

Council adopted Resolution 661,329 wbich imposed comprehensive economic sanctions

against Iraq and Kuwait under Cbapter VIT of the u.N. Charter. The sanctions

programme forblde ail imports and exports to and fram Iraq, and suspended pre-existing

commercial contracts with Iraq and ftoze the assets ofthe Iraqi government and nationals

abroad.33O However, "supplies intended strietly for medical purposes, and, in

humanitarian circumstances, foodstufTs" were exempted ftom the sanctions.331 The means

by which the sanctions were to he imposed was clearly indicated: a "Sanctions

Committee" was established to monitor the implementation ofsanctions.332

The long introduction to Resolution 661 explains the legal basis on which the

measures were taken. It rightly considered the invasion of Kuwait by Iraq as a threat to

m Sec Economie SDnCtiOIU &considered: Irrstory, SfIpI"Q DOle 27 al 247-248.
326 D.G. Anglin, '1Inited Nations Economie Sanctions against SouIh Afiica aud Rbodesia" in D. Leyton­
Brown, ed., TIte Un/ity ofinlemationalEconomie Sonctions ( London: Croom HeIm, 1987) 23 al 45.
327 See 1. Davis, "Sanctiœs and Apartheid: The Economie Challenge to DisaimiDation" in Cortrigbt cl
Lopez. mpra note 22, 173 al Ill. President Nelson MaDdeIa aSdressing the 10int Houses of the U.S.
Congras UDdascored the mie ofsanctions sayiDg, M[w)e came to salure you for the place you have taken in
the universal assauIt on apIltbcid ..• wbich bas eoabled us ta repeat in this chamber die poeuy of the
trimnph of the oppressed: 'FIee al _ free al Iasl, tbank Gad Almigbty we are fiee al Iast!"' (dted in ibid.
al 181).
m Sec Anide 19(2) oftlJeILCDrajt Articlu (eD1IIDeCdiDg intemational aimes) al 29,above; Mobr, SfIprtl

note 144 at 126; deHoo~ SIIpraDOte 143 at64.
129 SC Res. 661, 6 August 1990, UN Doc. S1RES1661 repriDled in 29 IL.M 1315.
DO Ibid. para. 3 &:S.
331 Ibid. para 4•
m Ibid. para 6.

61



•

•

international pace and security. However, it did not refer ta Article 39 of the UR

Charter specifically, but merely stated tbat the Council wu acting under Cbapter VU.

Later, severa1 otber resolutioDS were issued wbich dealt with invasion of Kuwait

and modified the original sanctions programme. Resolution 666 (1990) delepted the task

of determining wbat constituted "humanitarian circumstances" under Resolution 661 to

the aforementioned Sanctions Committee.333 Sînce the sanctions programme wIed to

achieve its goal of peacefully compelling Iraq to withdraw trom Ku_ under

Resolution 678 (1990), the Council authorized member states to "use all necessary

means" to ensure Iraq's withdrawal.334

In accordance with Resolution 678, an allied arm force in the ftamework of the

U.N. was mandated to Iiberate Kuwait ftom Iraqi occupation. After the Iraqi Army was

expelled trom Kuwait, the Securîty COUDcil decidecl to maintain the sanctions programme

against Iraq until Iraq complied with the provisions of Resolution 687 (1991) which

required it to destroy its weapons ofmass destruction and permit international monitoring

to ensure tbat it did Dot resume its nuclear, chemical or biological weapons

programmes.33
' This Resolution, in addition to restating the exception ta the sanctions,

authorized the Sanctions Committee to approve "material and supplies for essential

civilian needs" under an accelerated nCHlbjection procedure.336

In addition to the resolutions that addressed the invasion of Kuwait, another

resolution regarding Iraq is important in our analysis of the detinition of a threat ta

international peaee and security according to the Council. Adoption ofResolution 688 in

April 1991,337 which authorized "humanitarian intervention" in Iraq, sought to protect the

Kurdish minority. This marked a new role for the Securîty CounciL The Council decided

that the consequences of"repression ofthe Iraqi civilian population in many parts ofIraq,

including ... Kurdish populated areas ... tbreatens international peace and security in the

l33 Resolution 666 (1990), pua 6. 1. (SC Res.. 666, 13 Sepœmber 1990, UN Doc. S1RES1666 repriDIcd in
29 LLM. 1327); in additioD tG tbal, Resolutions 665 8Dd 670, respectivdy autborized member states 10 bail
Iraq's inwam lIId autward ...itime sbippiDg in arder tG iDspect Ibe caqoes and baDDed air trafIic tG and
ûomIraqand asbd member SIatCS tg deDy aved1iPtrigbls tg Iraq.
334 SC Res. 6"29 November 1990, UN Doc.. S1RES1671 iD (1990) 29 YB.U.N. 1565.
l3S SC Res.. 617,3 April 1991, UN Doc. SlRES/687 in (1991) 30Y.B.U.N.147.
DI Ibid paras 20 and 22.
m SC Res.~ SIIpI"tI DOle 198.
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region.nDl This resolution wu DOt made under Article 39 of the U.N. Charter or even

Chapter vn, nor did it impose any new sanction on Iraq. Nonetheless. in the future, the

Security Council cm designate a simiIar situation u a threat to international pesee and

security and impose economic sanctions.

It is believed that sanctions bave barmed the Iraqi peopl~ their standard of living

bas sutrered immensely, and that the country faces crises in heal~ nutrition and

education.339 Iraq'5 economy bas suffered severely due to the sanctions. "AlI measures of

economic aetivity bave significantly declined while inflation bas soared. In 1993, the

unofficial inflation rate was nmning about 4000 percent over priees in August 1990.n340

The U.N. Security Council bas been concemed with the humanitarian

consequences of the sanctions and "made a conscious effort to weave humanitarian

concems ÏDto its design of the economic sanctions levied against Iraq.n341 Resolutions

712 and 706 of the Councll provided Iraq with the possibility of cxporting oil to eam

funds to purchase food and other bumanitarian goods.342 A1though Iraq, for some time,

refused to participate in this oil-for-food programme, in 1996, the programme wu

implemented under Resolution 986 (1995).343 After negotiations between Iraq and the

li.N., the final plan allowed Iraq ta seU 52 billion worth of ail over six months ta buy

food, medicines and other humanitarian goods onder the administration ofthe U.N.

Sanctions against Iraq are still in force and will he lifted ooly after Iraq's

compliance with the provisions of Resolution 687 regarding eradication of weapons of

331 Ibid.. para 1. The introduction oflbis resolution expressly staIes tbat tbe Council is
[g]ravely concemcd by the rcprasion of the lJaqi civilian population in many pans of Iraq,
iDcluding most recent1y in KunIish popuIalecl areas, wbich led tG a massive ilow of œfilgees
towards aud across intematioaal fiœticrs aDd to aoss-border incuIsiODSt wbich dueaIen
iDtcmational peaœ and sccuri1y in the rqïon.

D9 Reisman & Ste\1ick, SIlpra DOle 304 al 102·104.
340 D.E. Rcuthcr~ "UN SaDdions apinsl Imq" in Cortrigbt & Lapez. supra note~ 121 al 126. It sbouId
aIso be mentioned that many studies wcœ publisbcd on Ibe efIècts ofthe saDdiœs on üaqi people. A SbJdy
doDe by a Harvard Medical Team examincd tbe drcet of the saoctiODS on the lJaqi dliIdren aDd reported
epidemics of cholera. lJphoid and gastroeDteritis 0Iher studies too reported die c:risis in the bcabh of the
IIaqi people (sec, l'be Harvard Medical Study Team, "Spcda1 Report The Eff'cet of the Gulf CJisis cm the
Cbildrm of Iraq" (1991) 325:13 New EnglaDd Ioumal afMedidDe m; A. Ascbeûo~ ~t aL, "EfJect of the
Gulf War on Infam aDd Cbild Mortality in Iraq" (1992) 327:13 New EnglaDd Ioumal of Mediciœ 931;
lntematioœ1 Federatiœ ofthe Red Cross aDd Red Cresœnt SocicIies. World DisastBs&port 1995 (199S)
26).
341 Reutbcr9 ibid. al 130.
:MZsc ReL 706, 15 Aupst 1991, UN Doc. SlRESI706 (1991) œpriDIed in 30 I.L.M. 1719; SC Res. 712, 19
~ 1991, UN Doc. SlRESI7UœpriDledinJO LL.M. 1730.
J43 SC Res.. 986, 14 AIilI995, UN Doc. SIRESI986 tepriured in 35 I.LM. 1144.
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mus destruction. The continuation of sanctions bas been very controversial. Over the

course of the put few mon~ the Security Council bas been sbarply dividecl on the

issue.344

Most recently, several proposais for the conditional suspension of sanctions were

rejected by Iraq on the grounds that it would transfonn Iraq into a colony. According ta

these proposal~ the embargo wu ta he suspended once Iraq answered questions about its

banned we&pOns programmes and committed ta adhere to strict financial contrais to

ensure that oil revenues were not spent on new weapons.].45

D- Former Yugoslavia

FoUowing the disintegration orthe former Yugoslavia in the summer of 1991 and

the internai contlict that broke out afterwards, economic sanctions were imposed in four

phases to encourage an end to the violent confliet.J.t6

First, in May 1991, the U.S., by witbdrawing economic and financial aid, tried to

bring the Yugoslav politicians te negotiating table. Later, the European Union adopted the

same tactic and withdrew economic and tinancial assistance to Yugoslavia.

The second phase began after the outbreak ofwar. The Security Council adopted

Resolution 713 (1991).341 Recalling that its primary responsibility under the u.N.

Charter, is the maintenance of international peace and securlty, and invoking Chapter vn
of the u.N. Charter, the Council imposed "a general and complete embargo on alI

deliveries ofweapons and military equipment to Yugoslavia.n Theo, the European Union,

foUowed by the U.S., imposed trade sanctions. The embargo did not reduce the

tensions.J4I

Consequendy, after taking other measures (including deployment of a U.N.

peacekeeping operation and establishing a U.N. protection force [UNPROFORD on May

344 Among the five pcrmaDCDl veto-widding Sccurity Counc:il lDCIDbers. Russia. China and Franœ bave
been sympathctic to an jnuncwliate lifting ofthe S8Ddioas imposecL The U.S. stresses tbat in DO case prior to
full compliaDœ sbouIcl tbae be any change in the fact tbat the lJaqi praent œgimc sbouIcl DOt have acœss
tG resourœs. "Major UoN. Powers Divided CIl LiftiDg lJaq SaDcliaas." onIiDc: CNN
<bttpilwww.çpn œm/WORLD/mgct/9909J20hJg ipglipfqhpnl> (dalc~. 20 8epIembcr 1999)..
3d "1Jaq: No to Sanctions Plan" The [Montreal] Gazette (21 Iuœ 1999) El.
346 Sec S.L.W~ "The Use of SaDdious in FODIICr YugosIavia: MisuDdasraDdiDg Poli1ical
Reali1ies" in Coruight &\ Lapez. supra note 22, 141 al 142.
347 SC Ra. 713, SIIprtlDOte 199.
341 Cbayes &~ Sflpra DOle 300 al 56.
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30·, 1992 a trade embargo WI5 imposed on the Federal Republic of Yugoslavia (Serbia

and Montenegro);349 thus, the tbird phase of sanctions bcpn. In Resolution 760, after a

long introduction, the Council, recalling its primary re5pOnsibility, invoked Cbapter VU

of the UN. Chorter to impose a complete trade embargo on the Federal Republic of

Yugoslavia. These extensive sanctions included ail imports and exports, tinancial

transactions, air communications, scientific and technical cooperatio~ cultural exchanges,

and sporting events: The only exceptions were "supplies intcnded strictly for Medical

purposes and foodstuffnotified to the Committee" previously established, and also ttans­

shipment through tbis country.350

The fourth phase occurred when it became evident tbat the embargo was being

violated. Theo, the Council adopted another resolution.351 In order ta ensure that goods

trans-shipped through Yugoslavia were not diverted in violation of Resolution 757, the

Council, aetïng under Cbapter VU ofthe u.N. Charter, decided ta prohibit trans-shipment

of certain produets, and called on the states to monitor sea and land borders to ensure

implementation ofsanctions. Accordingly, the NATO alliance was empowered to deploy

warships ta the region to carry out this mandate.352 Later, the sanctions were enlarged:

Serbia's assels and oversees property were ftozen and the embargo was extended to the

areas ofBosnia and Herzegovina controlled by the Bosnian SerbS.353

A1though, at the beginning it appeared that the Serbian economy might be able to

witbstand the sanctions, it saon beeame clear that it could Dot:354 "Inflation skyrocketed

..., production fell sharply while unemployment jumped ... By 1993 close to 80 percent

~ SC Res. 757, 15 May 1992, UN Doç. SlRESI7S7 repriDtcd in 31 I.LM. 1453.
350 SC Res.. 760, 18 June 199~ UN Doc. SlREsn60 reprinted in31 I.L.M. 1461.
351 SC Res. 787, 16 November 199~ UN Doc. SlRES/787 repMed in 31lL.M. 1481.
ln sec Chayes & Clayes, supra DOte 300 al ~57.
353 SC Res. 820.17 April 1993. UNDoc:. S/RESI120 in (l993) 47 Y.B.U.N. 471.
354 Reisman &SteYi~ supra note 304 al 114. However, in the same article, it is srated that:

[fleur factors must be taken iDto account in evaluating the legality of UN sanctiœs agaiDst the
FRY. FItSl, it is diflicult lO lDCa5UIe bow much or Scrbia and McmœDegro's post·1991 economic
aisis is attributable to the sanctions aDd bow much ta 0Iber faclors, sudl as cconomic
mjSDml8gemeDt. 5econd, il is DOl cIear Ibat the Yugoslav people sufIèred disproportiooately Dom
me SlDdiODS: wbile some daim 1bal the average family SllUgied just to meet ils basic œeds,
otbers argue tbat the SillldÏœs did DOt UDdaIy burden the populace aad 1bal tbey bmugbt about
long-nccded cbaDges in die FRY's previously state-dominptM and inefficieDt economy. 1bird, al
least SOlDe erideDœ supports die coadusioD 1hat the Scrbiaa ml MoDtenegr.m people MIe DOt
innoœnt vicâms ofUN sanctiCIIS (ibid. al 116-7).
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of the population had Callen below the poverty &ne.,,3!! In 1993, mcdicine, food. spare

parts, fùel~ and c:ultural produc:ts were SCIrCe and difticu1t ta find.356 According to the

Red Cross, malnutrition and infàDt mortality increased duriDg the sanctions

programmes.357

After the conclusion ofthe Dayton Peace r,eœy3S1 between the implieatecl panies

and Yugoslavia's agreement to close its borders between Serbia and Serb-controlled

Domia, the sanctions were gradually eased and then suspended by Resolution 1022 in

1995.3" It is worth mentioning tbat during the period in which sanctions were~ the

Security Council bepn by allowing measures wbich "benefited primarily the people of

the Federal Republic ofYugoslavia, not their Mers."36O

E- Haiti

In 1991, a military coup d'etat brought a short period ofdemocracy in Haïti ta an

abrupt end.361 Initial measures were taken by the O.A.S.361 Theo, in 1993, the U.N.

355 Licht. S., 1be Use of S8Ddions in Fmmer Yugoslavia: Cau They Assist in Conflict Resolutionr in
Cortrigbt & topez, supra norc 22. 153 al 156.
356 Ibid. al 157.
ID Wo,ld DtsœtosR~por1tSIIprtl DOle 340 al 23-24.
351 Dayton Agreement ofl'''pœmmting the Feœ,ation ofBosnia and Herugovina of10 Novem1Ju 1995.
Republic of Bosnia ml Herzcgorina and Fcdcralion of Bosnia and HazegoviDa, 35 I.L.M 172; GtnmzJ
Frameworlc Ag1wlllSlt for Peoœ in Bosnia and Huzegovina, RepubHc of BoSDia and~
~blic ofCroatiaaDd the FedeJal Republic ofYugoslavia, 14 Decembcr 1995, 3S LL.M. 89.
359 SC Res. IOn. 22 November 1995, UN Doc. SIRESIl022 rcprinIal in 35 lL.M. ~9.
38) Reisman & SICYick, SIIprtl DOte 304 al 113. For iDsIaDce, according ta Resolution 943 (1994), para. 12,
intaDatioaa1 passengef air llaflic with Serbia aud MonIcDegro, passenpr semees ID~ IIaly. aad
SeJbia'5 perticipaliœ in imemarional sportiDg 8Dd cultu1al cxcbaDges w= permi1Ied (sec SC Res. 943. 23
September 1994. UN Doc. SlRESl943 in (1994) 48 Y.B.U.N.557.).
FoUowing die reœDt cvents in Kosow. Russia opposed Security Council acbCll apiDst YugosIavia for
somc lime ("Russia Opposes U.N. Steps apiDst Yugoslavia" TM New York Timu (20 MardlI998) AJ).
Fmally. UDder Resolution 1160, the Sccurity Council implsed an arms emberBo on YugosIavia for ils
tœatment of ethnie AJb;nrians (SC Res. 1160, 31 Match 1998. UN Doc. SCIRESI1160 (1998) on6De:
UDited Naliœs www.11D.oqIDocsIsqesl199Slsrpll60.htm (dale acœssed'18 Deœmber 1998». ADoIber
Security Council Resolulion 5IaICd that thedelaicmdion ofsitualiCll in Kosovo. œllSlibdCd a tInat ID peace
and sccurity in the regioD (SC Res. 1199. 23 September 1991. UN Dœ. SCJRESI1199 œpriDœd in 38
LL.M. 249). In jusIifyiDg ils subsequent acliODS in Kosow. NATO. in put, inwbd Ibis desipalion of
situaliOllas a tIueat tG race aDd security. t'beanus emberBo is still in force-
361 ABer many yeatS ofdicIatanbip, in 1990. Ibe HaitiaDs for 1be fint âme c:ouJd participlœ in a &il ad
democratie e1ectiou, iD. wbich Iean-Bea1lud ArisIidc WIS eIecIcd (sec CA Wedcigb, -n.e Use of
EcmJomjc SaDdioas iD. Haiti: A-ning1be Ec:oaomic RaIitics" iD CodriIbt &t topez, supa DOle n. 161
al 163).
362 Aftcr ArisIidc weat iDto exile Ile asbd for 1be beIp of tbe OAS. Members of tbe OAS., iD 0CI0ber
1991. asr= ID imp1se ecoaomic sanctiœs on Raiti; only Jq.n4i1itarian goods weœ exempœd !rom
sanctions. However. due ID Iack of tbe pmper SIIIICIIR for impJemaation and COIIIml of the embIrao in
die framework of the OAS.. the sandiOllS were c:onSIIDIIy 'VioIaIed by lIIeIDber SIata (esperi'lIy

[COIIIÏIQ8 0Il dIe!lat,.1 •
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imposed sanctions on Haïti. In Resolution 841, the Security CounciJ, acting under

Chapter VU of the U.N. Chtuter, imposed oil and anns embargo on Haïti and froze the

fimds of the Haitian govemment and its officials.363 The Security Counci1 justified its

decision by stressing, in the preamble ofResolution 841, tbat:

the persistence of tbis situation [ID Haitll cOIItribute[cl] ta a climatc of fear of
persecution and economic dislocation which couId iDcrease the number of
HaitiaDs seelàng rdùge in neigbbouriDg Member States, [and tbat] in thesc
unique and exceptional circumstances, the CQntinuatiœ of [the] situation
threateD[cl] iDtemational pc:acc and security ofthe regiOll.364

This resolution estabHshed a Sanctions Committee ta monitor the implementation

of sanctions and approve shipment of ail for humanitarian needs. Later, the sanctions

were reinforced accorcling to Resolution 917, and a comprehensive embargo was imposed

Haïti· 365on .

According ta Reisman and Stevick, "because of their devastating effec:ts on the

Haitian economy and their impact 00 the health and social weU-being of the mass of

impoverished Haitians the O.A.S. and U.N. sanctions programmes against Haïti were

particularly controversial.,,366 Unemploymeot rose, production dropped, and malnutrition,

particularly among children, became widespread.367 The U.N. Secretary General went 50

far as infonning the General Assembly ofthe deplorable situation in Haitian.368

When the sanctions tirst began in Haïti, the Security Council did not take the

possible disproportionate or discriminatory effects of sanctions into account. LIter,

however, the Council's President stated tbat it was "deeply concemed by the sutTering of

Dominican Republic) aDd failed to acbieve tbeir goal. For more deIaiJs on etfcct of OAS. sanaioos sec
Werleigb. mpra note 361 al 164-166.
163 SC Res.. 841~ supra note 202.
364 Ibid
J65 SC Res. 917~ 6 May 1994~ UN Doc. SlRESl917 in (1994) 48 Y.B.U.N. 419; accontiDg 10 Ibis reso1ution
member states were œquired to deny landing and owrfIy permission to ail but reguJarIy scbeduled
commercial plSSeDgef ftigbts to or ftom Haïti; deny CDtIy into tbeir territarics of members of die HaiIian
miIirary, its agents. and Haitian govemment offidals. ban impons to or expons from~ aDd observe a
trade embargo with Haïti. It also urged member SIatCS to freeze the fimds of members of the Haitian
~~ ifs agents and govemmanofficiais.
lM Supra note 304. 119.
361 A study by HaMrd Center for Population and Dewlopment Studies iDdieated tbat tbe SlDdiODS Jœy
bave causcd up to 1000 cxIra cbiIdrm deaIbs pet lDOIIIh (Harvard Center for Population aad Devclopmcnt
Sbldi~ Sanctions in Haïti: Crisig;1I HlllJUlllitDrianAetiOll (1993».
361 Sce The SitliGtion ofIJsnoavcy tmd HJBIUIII Rigllts ;11 Htlili: Report of t1fe S«ntl11'y-Gfnmll, UN
GAO~ 4"~ AgeDda Item~ UN Doc. A1471599 (1992) and UN Doc. Al47/599/Corr. 1(1992), aDd
Reportofthe StcrelJll'y-&lfD'tIl 011 lM QuatiOlf Conœmillg Htlilit UNDoc. S119941l012 (1994).
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the Haitian people.'" The Security Counci1 expressed its deter:mination ';0 minimize the

impact orthe ... situation on the MOst wlnerable groups and cal1[ed] upon Member States

to continue, and ta intensify, their humanitarian assistance to the people of Haiti."370

Despite the faet tbat some of Security Council decisions targeted the military authorities

. Hait· th ni 1 a1read.. UN· 371m ~ ose measures were 0 y camp ementary ta y eXlSbDg . . sanctions.

Other than the aforementioned instances, the Securîty Council did not formally consider

the humanitarian consequences ofsanctions on Haïti.37%

Ailer the direct engagement of the U.S., and once the U.S. military forces were

prepared to invade Haïti, an agreement was reached and implemented.373 President

Aristide was restored ta power, and sanctions were lifted on October IS*, 1994.374

F- Labya

The case of Libya is also very important for the purposes of this thesis, as the

sanctions were challenged by Libya at the International Court of Justice. 375 After Libya

refused to extradite two Libyans who were suspects in the bambing of the 1988 Pan Am

Flight 103, the Securïty COlmcil passed a non-binding resolution and urged the Libyan

govemment to extradite the SUSpectS.376 At the same tilDe Libya, "invoking its rights

J69 ReportoftheSecnt~ne,alon Haiti~ UNDœ. 5126480 (1993).
310 Note by the Presidentofthe SeCllrlty COllnci/ Conœming the Sitllatiorr in Haiti, 15 November 1993, UN
Doc. 5/26747.
371 For exampI~ some measmes adopœd UDderResolution 917 (sec SIIprtI (00bI0IC 365).
371 Sec Reisman & Stevick, supra note 304 al 122·23. The autbors bave given two reascms for ImcmaIional
CollUllUDity's tàilure ID recognize the dispmportiOlllldy barmfid impIct ofsanctiODS on the Haitian people;
6rst, the fac:t that Aristide strongly supportcd ec:onomic sanctions apiDst bis country, and second, Haiti's
strategie iDsignificance tG the great powers on the Security Cound1 (ibid.).
m l'bat mili1ary intmention was on the basis or Resolution 940 of die Scauity Cound1 wbidl. under
Chaptcr VU of die UR CJrarte'~ autborizccl member staIeS ~ tbrm a multinational (orce ... ta use an
neœssaty means tG fac:jlitate the dcpanure from Haïti of the miIitary Ieadersbip." The resolution bad
decidcd that "situation in Raid continue(d} ta amsIitute a tbreat ta peacc aDd sccurity in the region" (SC
Res. 940, 31 Iuly 1994, UN Doc. SIRESI940 in (1994) 41 Y.B.U.N.426). The U.S. pemment, acting
UDder aUlbority of this resolutï", gave an ultimatum ta the Hai1ian miIitary ta surrendcr power or fàœ
invasion br a multiDatioaal force.. Ailer Ibis ultimatum uegotiaIiODS were beld and as a resuIt the miIitary
~ to permit PresideDt Aristide to retum to power (Rcisman & SteVick. suJl'tl DOle 304 al 119).

4 SC Res.~ 15 0cI0ber 1994. UN Doc. SIRESI948 in (1994) 48 Y.B.U.N.429.
31S Case œnœming Questions ofInterpretation œulAppliamorr ofthe 1911 MontreM CtJllWlltion arising
front dieAmal /ncidDlt Dt Locarbie (Libyœr Ârtlb JaIJUlhiryia v. United Kingdom), PmvisioDal Measures,
Order of 14 April 1992 [1992} LCJ. Rcp 3; Qrœ.stions ofInlD'/fttation tlIfd AppliCtllion of the 1971
Monl1'etll Convation tzrisjllg from lM Amal IIIddDIt al I:.od:mJie (Libytln ANb JtlIrUlItiryia v. Ulfiœd
Stt*s), Provisiooal Masures, OrderoC 14 April 1992 [1992] LCl. lep 114 [bereioafter LocJœrlJie Case).
The Lodœrbie C4.w willbe ex;mrintd in tbe Dcxt cbapter•
376 SC Res. 734 supra note 2OS.
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onder the Montreal Convention377 DOt to extradite the accused Libyans,"311 and brougbt a

case against the U.K. and the U.S. in front of the le.J. During the provisional measures

phase ofthe case, the Securïty Counci1 passed another resolutioD, imposing sanctions on

Libya under Ch&pter VU of the U.N. Charter.379 These sanctions imposed an air ban and

arms embargo on Libya. Later, due ta the oon-cooperation of Libyll. the sanctions were

tightened. AIl states were required to freeze the assets of the govemment of Libya and

any Libyan undertaking.380

Another important issue regarding these sanctions is that, for the first time ever,

the Security Council "insisted tbat it had considered the possible effects of the sanctions

on Libyan people in designing and imposing the initial sanctions regime of Resolution

748 in March 1992."311 Representatives orthe U.S., UK. and France each argued tbat the

sanctions against Libya were precise and limited and were appropriately designed to

penalize the Oovemment ofLibya and not the Libyan people.312

However, after the sanctions were tightened the Security Council did oot

investigate, nor did it formally consider the possible impacts of the sanctions on Libyan

people. The "impact of sanctions on the Libyan people bas been relatively mild at least

until recentIy." There has been "widespread sanctions evasion [and] the prolonged

internaI debates in the Security Council [on imposition of sanctions bas] permitted Libya

ta anticipate and minimize the impact ofthe sanctions." 383

Conversely, in the past few years, according ta Reisman and Stevick, sanctions

have become more effective. lnt1ation and unemployment are high and Libya had

attempted to portray the sanctions as having a devastating impact on its people.384

In April 1999, foUowing international Mediations, an agreement wu reached

between the Libyan Government and the U.N. according to wbich the two Libyan

ln Cotnlention for tire Supprusion ofUnIawjiJl AetsAgainst the SIllety ofOvilAvitltion (with Final Act of
the lntemational Conjêrorce on Air Law held IIIrcfer the auspicu of the lntemtllional CIVil Avialion
OrganiZlllion al MOIIftaI in September 1973), 23 Seplember 1971, 974 U.N.T.S. 177 [hereiDafter the
Monwal ComatiOllJ.
m Reisman~ SteYict, _pra DOle 304 al 108 .
J19 SC Res. 748. _pra DOle 203.
310 SC Res.. 883, Il November 1993, UN Doc. SIRESII83 in (1993) 47 YB.U.N. 101.
311 Rcisman tl SteYict, SIIpra note 304 al 109.
312 UN SCO~4"Yar. 3063 Mtg., UN Doc.. SJPV.3063 (1992) al 67, 69 aDd 74.
JIJ Rcisman 1: SteYict, _pra DOle 304 al 110.
Jl4Ibid. al 110 and Ill.
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suspects were handed over in the Netherlands and the sanctions against Libya were

SUspended.315 But due to the U.S. opposition the sanctions are not permanently lifte<!

yet.386

G- Other Cases

Cases in which sanctions have been imposed bave become increasingly ftequent

in recent times. There have been cases, other than those discussed above, in which the

Securïty Council bas imposed arms embargoes. In these cases, the Council used language

similar ta the language il used in justifying the use ofbroader sanctions.

j. Sierra Uone

In the case of Sierra Leone,317 foDowing the military coup and the massive

violation ofhuman rights by the junta, the Securïty Council detennined "that the situation

in Sierra Leone coDStitute[dl a threat to international peace and security in the region."388

315 On August 24. 1998. a letter from represematives of the U.S. and the UK. presemed a proposai !rom
thew two govermnents 10 solve the crisis (Lette,. dtJted 24 August 1998 from the Acting Pe17lU1llent
Repnsenttltives 01tire United Kingdom 01Gnal Briltlin ad N01'tJlem /N/tlIId ad the Uniœd StaJed 01
AmeriCD 10 the United Nations addnssed to me Seaetary-Genera/. UN Doc. 8119981795). On August 27.
1998 the Seauity COUDCil adopIed resolution 1192 (1998) in wbich il welcomed the initiative Cor tbe trial of
the two pcr50ns chargcd with the bombing of the Pan Americ:an Fligbt 103 (SC Res. 1192, 27 August 1998.
UN Doc. SlRESIll92 repriDted in 38 LL.M. 937). In a leaer da1ed April S. 1999 the Sccretary-GcDcral
informed the Seauity COUDCil tbat die two aa:used were banded over ta tbe Dulch aUlhorities and requested
the suspensiœ of the sanctions set Conh in Sec:urity Council Resolution 748. The measmes weœ
iJJUDCdiately suspended on 5 April 1999 • 1400 bours castem 5IaDdard tilDe (ulte,. Dated S April 1999
from the Secn~entnJl Add1'essed to the President olthe Security Cormdt UN Doc. SlI999/378). On
June 30. 1999. the Sccretary-GeDaal submitted a foUow up report conceming Libya's compliance witb the
provisions orResolution 731 and 748 to the Seauity Council (Iœport 01th~ SeCl'elœy-(jeneral Submined
prusIIant to Paragraph 160fSeCllrity Cormci/ Ruo/fltlon 883 (1993) Qlfd Paragraph 8 olRuohltio" 1192
(1998). UN Doc. S11999m6 (1999».
316 FoUowing a meeting ofthe Sec:urity Council al which scveral coumrics arped for sanctiœs to !Je eodcd.
the Unitecl States dedared that il is not ready to support the permaneDt liftiDI of intemational SlllCtions
againsl Libya or to~Iish diplomatiç relations with the COUDtry. l'be U.S. justifies its position on the
grounds that Libya still bacl to demonsuate ils willingness ta cooperate fiJIly over the Lockerbie bambing in
1988. for which two Libyan suspcdS are faàng trial in RolIaDd ("Libya: Seauity Council Plaise" TIte New
10,.k nmes (8 Joly 1999) A7). However. on Joly 9. 1999. a Sraremem by the President of the Seauity
Counc:il staIed Ibat:

[t]he Seauity Council welcomes the positive dewclopments idemified in the report and the fact tbat
the Libyan Arab 18DÜriya bas made sigDificant progn:ss in compliaDce with the relevant
resolutiODS .•• 1be CounciI recaIIs that the measures set Cri in resolutions 748 (1992) aDd 883
(1993) have been~ and rraffirms its ÙllClllion ta lift 1hose measures as soon as possibl~

in CODformity \Vith the relevaDt resolutions (Slatetrwnl by ,. Presidat ofthe SeCllrity Cormeil. 9
Jflly 1999. UNDoc. SlPRST/I999I22).

317 SC Res. 1132, 8 Octobcr 1997. UN Doc. SIRESI1132 (1997) 0DIine: United Nations
www.un.orgIDocsIscresI199719726713E.h1m(cIaIe aa:essed·18 Deœmber 1998).
311 Ibid.
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AIthoush the Councü expressed grave concem about "the contiDued violence and 10ss of

life in Sierra Leone following the military coup of 25 May 1997. the deteriorating

humanitarian conditions in that country, and the consequences for neigbbouring

coUDtries,,,389 it did not clarify why it considerecl the situation ta he a threat to

international peace. It can he assumed, bowever. from other provisions of Resolution

1132 that the refugee problem gave the situation an international dimension.390 The

CounciI, acting ondée Chapter vn of the u.N. Charter, imposed a petroleum and arms

embargo on Sierra Leone, and asked aIl states to "prevent the entry iota or transit through

their tenitories ofmembers ofthe military junta and adult members oftheir families.,,391

ü-Soma/ü

The case of Somalia was another case in which the Securîty Coonci! imposed an

arms embargo. FoUowing the intemal armed confliets in Somalia and concems that "the

continuation of this situation constitute[dl ... a tbreat ta international peace and

security," the Council imposed an arms embargo in January 1992.392

iii-Libed.
In Liberia, in November 1992, an arms embargo was implemented due to the

internai confliets which "constitute[d] a threat to international peace and security,

particuJarly in West Afiica as a whole."393

iv- ClN1TA

When the National Union for the Total Independence of Angola (UN1TA), in

1993, refused to rec:ognize the legitimacy of the results of the U.N.-supervised elections

and lay down iU arms, the Securîty Cooncil imposed an arms and petroleum embargo on

UNlTA394

319 Ibid.
390 Paragraph 15 ofRcsolution 1132 5IatCd tbat the CouDCilt&[u}rges an SIaœs, ima'narionaJ orpuizatioas
and finandal insIitutions ta assist States in die œgioD to address die ec:oaomic aDd social conscquenœs of
the iDfIuxofrdùgees from SierraLcoue.,.
391 Ibid. puaS.
m SC Ra. 733. SIlprtl'" 200.
393 SC Res. 788. SIlprtl note 201.
lM SC Res. 864. 15 Scptember 1993. UN Doc. SIRESIB64 in (1993) 47 Y.B.U.N. 256.
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v-Suan

Sanctions were also implemented against Sudan following the attempted

assassination ofPresident Mubaralt ofEgypt in Addis Ababa. At tbat time, the terrorists

sougbt asylum in Sudan. The Security Council acting under Cbapter vu, stated that the

situation constituted a "tbreat to international pace and security in the region." But the

Council tint imposed diplomatie sanctions against Sudan.395 Later, it merely required

states to deny to Sudanese aircraft permission to tly to or fi'om their territory.396

vi- RW8IJdll

In the case ofRwanda, the Security COUDcit "deeply disturbed by the magnitude

of the human suffering caused by the confliet ... determine[d] that the situation in

Rwanda constitute[d] a threat to peaœ and security in the region" and decided to impose

an anns embargo on that country.397 In its MOst recent decision regarding Rwanda, on

April 9th
, 1998, the Council, expressed its concem that illegal f10w of arms ta Rwanda

"pose[dl a threat to pace and stability in the great Iakes region," and dcclared "its

willingness to consider further other recommendatioDS offered by Commission of

Inquiry.,,398

m· Conclusion
The single case of a unilateral sanction studied in this thesis reveals the problem

ofextraterritoriality, which will he examined in the next chapter.399 After more than tbree

decades, most sanctions theorists agree that the sanctions bave failed ta achieve their

Întended goals.«JO According to sanction theories, clear, short-term, easily attainable goals

are most likely to be achieved through a sanctions policy, and Cuba's case did Dot

correspond to these criteria.401 The impact of the embargo on the Cuhan citizens and

economy is deemed ta he disproportionate ta the impact of the confiscation of American

395 SC Res. 1054. 26 April 1996. UN Doc. SIRESII054 in (1996) 50 YB.U.N. 130.
- SC Res. 1071.30 Augustl991. UN Doc. SIRESII071 in (1996) 50 Y.B.U.N. 116.
397 SC Res. 91' 17 May 1994. UN Doc. SlRESl918 in (l994) 48Y.B.U.N.28S.
:wI SC Res. 1161. 9 April 1~ UN Doc. SIRESIl161 (1998) onIiDe: United Nations
www·lJD.orgJDgcsIscgsII99IIm 1J61 hpn (date aazssed"18 Deœmber 1998).
399 Sec cbapcr4:IV:B.~.al 11~bcIow
«XI Kaplowitz, $rlprtlDOte 261.9; contI'tl Baldwin, EœnOlflicStot«raftal 179-81. cited iD Kalpowitz. ibid
at9.
401 Kaplowi1z. ibid _ 201.
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confiscated property. Furthermore. some important allies of the U.S. bave retùsed to

participate in the trade ban and sanctions are criticized in international forums. «n

On collective sanctions, the anaIysis ofcases in tbis chapter leads to the inference,

that concem about the human impact of sanctions bas become more prominent in more

recent cases. The importance ofthis moral question in recent cases such as Haïti, Iraq and

former Yugoslavia is due to the &ct tbat "ooly a few sanctions programs of the Cold war

period attracted much multilateral participation, and the CoId War dynamic made it QUite

likelythat targets (such as Cuba) would he able to obtain usistance in resisting sanctions

imposed by one superpower or bloc.n0403 In the older cases ofRhodesia and South Afiica,

implementation of sanctions wu less concerted and the economies of the targeted

countries were stronger.

For the purposes of this thesis, the cases of collective economic sanctions should

be anaIyzed against the tests set out in cbapter 2. l have relied on the eategorization of

"bard cases".cQ4 by Thomas Franck: cases which did not involve aetual or imminent

international military hostilities, but were nonetheless treated by the U.N. as constituting

a threat to the peace. While Franck uses this eategorization 10 support bis arguments

about faimess in the Securîty Council actio~ 1am using the categorization to support the

conclusion that, in certain cases, the alternative base for imposing collective sanctions­

that of sanctions for breach of erga omnes obligations--can he a more comPelling

justification for imposing sanctions. According ta Chayes and Chayes, "[t)he UN tramers

and their immediate successors held a common-speech conception of a threat ta

international peace and security as a situation which significant interstate hostilities are in

train or at least imminent.n«I' But fifty years later, "a threat to international peace"

includes a wider range ofSituatiODS.

Accordingly, the cases examined in this chapter can he categorized as roDows:

402 Sce the Geœral Assembly ResolutioDS caUing Cor terminalion of Amcrican sancliODS agaiDst Cuba
(SIIpra DOle 285); sec aIso R.. Bhala &~ Kennedy, Wo,ld Trade lAw: The Gt7T-WTO System. Iœgiorral
ArrangementsQIId US Law. 1999 SlIpple,."t (Cbadoaesville: Lexis Law PubIisbiDg, 1999) at 276.
403 L.F. Damrosch. "The CoUective EDforœmeIll of Intemational Nonns TbJougb Economie SancliOllS"
(1994) 8Etbics et rnt1 AffàiJs 59 al 59 [haeiDaftcr1beCoUcctive EDfixœmcIIt"].
404 Usecl by Thomas Franck (See Faimus in Inte17UJlionDl lAw adlnstitrllions, SIlpra note 171 al al 222­
24); ExampJcs of"easy case.19 wheœ, as opposed to bard CISeSt legilill&:y of Sccurity CouDcil's decisicms
WB beyoDd dispuIe Ile: tbe Sccurity CouDcil's iJIIem:DtioIl in 1941 iD PalesIiœ, armecl aaack by North
Korea on SouthKoœa on1.-25"t, 1950, _ 1990-91 crisis CoIlowiDg Imqllsc:oaquest ofKnwait..
405 Supra DOle 300 • 50.
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A- eue. IavohiDg CivilW...
Under normal circumstances civil wars fa1l under the exception of Article 2(7) of

the U.N. Charter (matters witbin domestic jurisdietion). However, in certain case~ civil

wars have hem deemed to be threats to the international pesee.

Congo is an example ofa "bard case" that deals with the civiI war issue.406 It also

addresses the question of what ditTerentiates a threat to the peace ftom a country's

domestic affairs. The Security Cooneil, before invoking Article 39 of the aN. Charter,

had decided that civil wars were no longer exelusively domestic matters, but could

constitute a threal to the peace. According ta Franek, "[t]or political ressons, however,

the Councü still preferred to base its decision ta intervene on the Congolese govemment

invitation.,,407 He adds, that even in the absence of an invitation., the Counci1 could bave

intervened: "[t]bat civil wars cu satisfy the Chapter VII conditions for U.N. intervention

bas since been confirmed by other Council actions,,<t01

The case of the former Yugoslavia reinforces this view. Under Resolution 713,

sanctions were imposed on Serbis, because the continuation of the situation constituted a

threat to international pesee and security:

[S]anctiODS wcre imposcd dcspitc the filet tbat the confliet in Y~goslavia initially
involved parties wflhtn wbat wu still a mcmber staœ ofthe UN.. This made the
decision to find a 'tIueat to iDtcmational peacc and security' and the invocation of
Chaptcr VU an important iDdicator of the Council's view of its powcrs. The
resolution sougbt to soften the edge of this precedent by noting in its opening
preamblular paragraph 'that YugosJavia bas wclcomed the CODvcniDg of a
Security Councü meeting' .409

The case ofSomalia is another example ofthe apPÜeatiOD ofChapter vn ta a civil

wu. The Council authorized military intervention in the civil war there because "the

magnitude of the human tragedy caused by the confliet .... constitute[dl a threat to

international peace and security.n410

However, it cannot be concluded tbat the Councü can, or is wiIliDg to, intervene in

ail the cases of civil WIrS. It is clear tbat the circumstances surroundîng each case-and

«)6 A sbolt white der Congo piDcd iDdcpeDdenœ !rom Belgium. in 1960, the Presidalt aDd Prime
MinisIer ofCongo asbd the U.N. SecreIary-GeDeral for miIi1ary assistance to end tbe Belgian inU:rveDtion
whidl supported the province ofKalaDga's seIf-pmc1aüned sec:essioa.
«ri SIIpra note 171 al 221-29.
a Ibid. al 229.
- Ibid. al 237 [emphasjs in.OIigiDal)•
410 SC Res. 794,3 December 1992, UNDoc. SlRESl794 in (1992) 46 Y.B.U.N. 209.
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especially, the "magnitude orthe buman tragedy"-were important filetors in the Security

Counci1's decisioDS.

B- Cases ofBœach of Human Rigbtl That May lad to War

ln the case ofRhodesia, u already discussed, the Counci1 took action foUowing a

request by Rhodesia's de jure autborities; it decided that the situation constituted a threat

to international pesee and focused on "the inalienable rights of the people of Southem

Rhodesia ta fteedom and independence.,,411

The Rhodesian sanction may dms be seen as an important first cxample of the
Security Council deciding tbat a secessionist regime which denies a portion of its
OWll people ûecdom and self-mIe may thereby constitute a tbR:at to peacc-even
in the absence of aetual civil war-and tbat this warrants coUec:tive measures
under cbapter VU.411

In the case of South Afiica, the Council determined, "that acquisition by South

Afiica of arms and related material constitute(dl a tbreat to the maintenance of

international peace and security.,,413 In addition to"the military build-up by South Aûica

and its persistent lets of aggression against the neigbboring States,n the decision of the

Security Council was taken on the buis of the violent suppression of the South African

people by the govemment.414 The latter buis, "marks a further decision by the Security

Council to create a threshold ofconduet by a govemment towards its own people whicb,

when crossed, may be deemed a threat to the pesee. Thal threshold in the South Afiican

case is establishecl by internationallaw's prohibition orthe offence ofapartheid.n4U

Accordingly, it cao he concluded tram the cases of South Afiica and Rhodesia,

tbat violations of human rights or the ndes of internatiooal law by a govemment, which

MaY eventually lead to war, can create a threat to the peace: "[o]ot every violation of

international human rights lawt however, would necessarily constitute that threat and it

wouid be useful for the sponsors of such actions to engage the members in a faimess

discourse ta elarify the buis on whieh action wu heing proposed.n416

4U SC Res. 232, 16 Deœmber 1966, UN Doc. SlRES/232 (1966), para.. 4.
41% Faimus;1I I"tenratiOlftll lAw QIIdIllStitlltiol'lS, SIlJl'4 DOle 171 al 230.
413 SC Res. 418, mprallOle 322.
414 Preamble ofReso1uti0ll411: 15sttongly coDdemn(ed] the l8CÎSt regime of South Afiica for its œsort ta
massivevioleDœ apiDstand WODtOll kiDiDp ofthe African people" and -cœsicJer(ed] tbat thepo/ides aDd
acIS of the South African Govemment [\Ce) fiauIbt with cfaDIer 10 i.rnatioœl peace and~
I~saddcd).
lS Fatma$ in I"tmrIltiOllDI lAw QI'U/ llUtitlltiol'lS, wpra DOte 171 al 230.

415 Ibid al 231.
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The aItemative justification of collective sanctions for breach of erga 0III1IU

obligations cm he usetùl Cor other grave cases of violations of international buman right

law wbich are Dot likely to lead to WIl, but Il the same time require an international

action.

c- Concem. about FU1Ufe CoDduet ofaState

In the case oflraq, the Security Council continued ils Cbapter VIT action after the

aet ofagression wu terminated. l'bus, the Councfi is still, onder Chapter VU ofthe U.N.

Chœ1er, intervening in matters tbat would once bave been considered domestic.

According ta this interpretation of tbreats to the pace. the Council bas considered

concerns about future conduet ofa state as justifyiDg Chapter vn enforcement measures.

If tbis is a comct interpretation of the Council's actions uncfcr Sccurity CounciI
Resolution 687, cnding the military hostilitics apinst Iraq and imposing a loser'5
regimc, it sugcsts a DCW iDlcrpRlation ofthe scope ofArticles 2(7), 39, and 41,
with significant implications in otber situations where a iIueat to the peace'
migbt be deduced ftom collateral evidence ofa fOVerDmeDt'S 'tendencies.' even
in the absence ofongoiDg agressive bcbavior.

41

The Security Counal's actions in tbis case bave significantly broadened the

notion of "threat ta the pace.n The Counal alsa invoked Iraq's non-compliance with

different treaties to which it is a party to justify its aetîons.411 It cao be concluded ftom the

Council's actions that, "egregious violations of treaties imposing duties of major

importance to the preservation ofpace may be deemed to be tbreats to the pace, inviting

recourse to remedies under Cbapter vu.n419

In addition, the Council bu usurped a raie traditionally performed by the

judiciary, namely, deciding whether or not a treaty bas been violatecl It is also believed

411 Ibid al 232.
411 The foUowing tteaties were memioncd:
-Agrad MitnllG beltNen /he SlDt~ 0/ Kuwait and th~ Iœpublic ofIraq /œgDl'ding th~ Rutoration of
FriendlyRellllions, R«ognition""dRelaœdMtlIten, 4- Octoœr 1963, 485 U.N.T.S.. 321.
-Protocol jJ, the Prohibition of th~ Use in W.. ofAspIryxiating, PolSOlfOflS 0' Oth,,.~ and of
&cteriologtCIIIMellrodsoIWtllftll't, 17 June 1925, XClVL.N.T.S. (1929) 65 (Genœny, United SfaIcs of
Ameri~AIISIria, BelgiuID. Bmm. ete.).
~ntion on ,. Pro#Iibilion 01 the DrlelopIIIItIfI. ProdIletiœ tIIId SIockpiling of Bocœriological
(Biological) Q1U/ Tœi1r WtDpOll8 ad on the;,. DutructiOII 10 April 1972, 1015 U.N.T.S. 163, 26 U.S..T.
583.
-Treaty on tIttt Non prolipation olNlld,.We~ l1u1y 1961. 729 U.N.T.& 161.
../ntmralional CotrVatfoll JfgGilut tIrt T4Ittng of HOSIIIgU, 11 Deœmber 1979, GA Res.. 341146, UN
GAOR. 34 SaI., Supp.. No.. 46, UN Doc. AJ34I46 (1979) 245•
419 Faimus iJt InlS'tu:lliOllGl Law tlltdbutilIltiOlfS, &IIJ1I'G lIGIe 171 Il232.
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tbat the security CouDcil decisioDS in the eue of Iraq imply tbat the failure of a state ta

ratify major international conveDtïoll5, combined with put bebaviour, could justify

Cbapter vn actions againS! 50ch state.420 Further:

[t]bat a member state's'~ bcbavior' CID risc ta the lcvel ofa threat
to the peace and justify the use of collective measures to campel e»aperation
with international normative standards beyoncl the specifie binding obligations of
the Charter represents a sipificam ducidation, or pcrbaps extension, of the
Council's~etion and range ofoptions.421

8uch broad interpretation ofthe Security Council's discretion to impose sanctions

raises questions of control and accountability of the Council tbat will be explored in the

oext chapter.

D- Non-compliance wilb International Obligation.

Resolution 707 of the Security Council extended its power in another sense. In

that resolutioD, the Security Council threatened Iraq that if it did oot comply with its

obligations tlowing ftom an agreement with the International Atomie Energy Agency,

further coUective measures might be used. According to Franck, this resolution "raises

speculation, for example, as to whether a gross violation ofan environmental convention

should be found by the Council to constitute a threat to the pace and security of

humanity which would justify the Couneil in ordering compliance under tbreat ofCbapter

VU measures."422

Even ifwe agree tbat "a grass violation of an environmental convention" should

not Corm the buis ofCounci}'s decisions regarding what constitutes a tbreat ta the pace

and security, it caR be considered as a breach ofan erga onmes obligation and economic

sanctions can he justified on that ground.

E- Massive Flow ofRefugees

The massive flow of refugees bas been considered to he a threat to international

peace in severa! cases.

In the case ofIraq's repression ofits Kurd populatio~ Cbapter W measures were

not invoked. This is an interesting contrast with the aforementioneci cases in which civil

420 ln the case of lJaq, Ibis COUDIIy's failure 10 lItifY the CcmcntiOll on biolOlica1 we3pODS was da:mal to
c:ontJibuIe to the~1bat it posed to peaœ and securïty.
421 Faimus in IntmttltionaJ LIlw QIId/nstitrllions, SIIprtl DOle 171 al 233•
m Ibid at 234.
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war and repression of civil population resulted in Council's taking of enforcement

measures. Resolution 688 regardiDg Iraq referred to the situation u a tbreat ta

international peace and security, and thus, recognized tbat the "repression of the civilian

population by its own govemment were thougbt not ta be primarily within the domestic

jurisdietion of Iraq."œ To legitimize this usumption, the Council stated that a massive

f10w ofrefùgees caused by lraqi govemment actions contributed ta the threat to the peace

and security in the region.

This justification was also used in the case of Haiti when the military regime

reftained ftam relinquishing power to the govemment of legally eleeted President

Aristide and the situation in that country caused a massive tlow ofrefugees.424

The above eategorization clarifies the praetice of the Security Council regarding

Chapter vn of the U.N. Chaner, and more specifically, the situations which are

designated as a tbreat to the international pace. As will he seen, the Security Council'5

exercise of ils enforcement powers under Cbapter vn is aften criticized. But, it is

submitted here, that even in the debatable cases, the Councü CID use the erga omnes

justification as the buis of its actions. As it was argued in chapter 2 of this thesis, breach

of an erKa ormes obligation is a ground for imposition of unilateral sanctions by ail the

states, because an obligation towards a1l states have been breached. On the same ground,

the Security Council can-without invoking its Cbapter VU powers and in the absence of

a threat ta international peace-supervise collective economic sanctions in response to

breaches oferga omnes obligations.

In the next cbapter, certain constraints on the use of economic sanctions will he

examined in the light of the cases and the eategOrizatiOD which were presented in this

cbapter.

œ Ibid. al 235-36•
424 Details alibis case CIDhebmd • 66, abovc.
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CHAPTER 4- CONSTRAINTS ON USE OP ECONOMIe
SANCTIONS"2'

ln this cbapter, 1 analyze the current practice regarding sanctions and revisit the

lega1 buis of sanctions with a more critical approach. 1 will try to answer the foUowiDg

questions: Are the requirements for legality of sanctions met in the current practice of

states and international organizations? What are the challenges ta the legitimacy of

sanctions? And, wbat is the relation between legitimate economic sanctions and other

rules ofinternationallaw?

While the section on "countenneasures amoUDtÎDg ta use of force" relates mostly

to unilateral economic sanctions and the next section on "limitations on implementation

of collective sanctions by the Security Council" concems ooly collective economic

sanctions, the rest ofthis chapter relates ta bath types ofsanctions.

1- Countermeasures Amounting to Use ofForce and the Legality of
Economie Coercion

The subject of tbis section is a source of debate among Iegai scholars and

pnctitioners. The International Law Commission, in Article SO of the ILe Draft Articles,

dea1s with this subject. The article enumerated prohibited countenneasures as foUows:426

a. the thRat or use offorce as probibited by the charter ofthe United Nations;

b. extreme economic and political coerciOll designcd ta endanger the territorial
iDtcgrity or political indcpendcncc of the State which bas commiUed the
intemational wronsfu1 ad;

c. any conduet which iDfringcs the inviolability ofdiplomatie or consuIar agcn1S,
Premises. archives and documents;

<C2S In addition to the resuaiDIs on use of economic: smctions theœ are certain probIems associated \Vith
emorœment aud efl'CdivcDess of S8IIdÎODS. These questions are more re1eYaDt in political lDI1ysis of
sanc:lÏons. Nonetbeless. 1sbouIcl briefly meDlion that the problcm ofeuCorc:emeD1 of saDdiODS is c:aused by
the problcm of goal seUin& selection of measures, scope of sanc:tioas,. the cast factor and poIiciDg lIId
supervising SlDCÛOIIS (See Intmltlliona1 Enforœmsrt. SIIp'a noce 19 al 80-105 and Sanctions in
Co"temporary Pet'SJMetM. svpra DOte SS .82-93). Tbe pmblem of secoDdary enforœmatt ofSlDClÎons is
espedaIly impanaDl to die exIcDt tbat in die case ofRhQdecia, "SeMet Union paoposed tbat any member
who faiIed to panicipaIe in ecoaomic lIId financial SlllCliODS wouId be subjected to measures of c:usroms
audaledisajnljna.ioa 011 the PIItofmembers SIateS." But Ihis pmposal was DOt aeted upon (StmctiOlU in
eontemponzryP~ctive. ibid. al 91).
QS Pamgrapbs a andb oftbis article aree-""inell in this lClCIion. Pamgrapbs d, aad e will be e.!.mined Jaœr
in section ta "SaDcticm for the VIOlation of Bmnani1arian ~, al lOS, bcIow. l'be probibitiCll CIl
canmermeasura infiinlÛ'g die invioIabiIity ofdiplomalic~ SIIted in sabpIrqnIph (c), is iIœIcvat in
the case of tctJIIOlflÎc CDUIdaIIasUrese
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cl. IllY coadud which cIaoptcs fiom basic human rigbts; or

c. Illy ocher coaduct in COIIII'aveabon of a percmptory DOnIl of pneral
iDtemationallaw.42'7

The first subparagraph refers te the prohibition expressed in Article 2(4) of the

UN. Charter. according to which, "[a]n members sball refrain ... from the threat or use

offorce against territorial integrity and poHtical indePeDdence ofany states ..." ln 50 far

as tbis article refers to the prohibition ofarmed reprisaIs or countermeasures, there is no

doubt that this principle bas "acquired the status ofcustomary rule of intemationallaw of

a peremptory character.ft42I

However. there are divergent views regarding the scope of the notion of use of

force. Some consider this article ta refer only ta "armed force," while others read "use of

force" in a broader sense such that it includes "economic coerciOn."..29 The latter view

cm be dismissed on the foUowing grounds: (i) paragraph 7 of the Preamble to the u.N.
Charter and Anicle 44 of the u.N. Charter support the view that the tenn force is used

"where it clearly means anned force;"I,3Q (û) if this provision included other forms of

force, states wouId have been left with no means of"exerting pressure on other states tbat

violate international law;,,431 and (ili) according to the travma préparatoires of the U.N.

Chorter, during the San Francisco Conferenc~ the Latin American States presented a

proposai to extend the prohibition offorce ta economic coercion, which wu rejeeted.432

According to the International Law Commission, the most widely accepted

interpretation is tbat "the prohibition of the use of force is limited to military force, and

therefore objectionable forms ofeconomic or political coercion could only be condemned

m Report ofthe In~mlltio"allAw Commission 011 the work ofitsfo~igltt session. supra DOle 10 al 145.
421 "Report or the Commission 10· the Gcœral Assembly on tbc work of its fony-seventh session" SIlprtl

note 126 al68.
œ ln support oftbe latlerview see L.c.. Bucbbeit, 1'be Use ofNon·vïoleDt Coercion: A Study in LepIity
Under AIticIe 2(4) of the CbarIcr of the UDitcd Nations" iD Wcb. al, SIIprtl DOle 32. 41 al 69; contra
~, SIIpra DOte 33 1t201.
430 Simma eral, eds.,1JIprtI DOle 69 al 112 [emphasjs added).
431 Ibid.
02 See Dot:ro1Itntsof" United Nalions Conjilmlœ Off I"lmUJtiontll Orgt:llllZtZlions, vol. 6 (LoDdoD, New
York: United Natious lDfimDatiœ OIpnizaliœs. 1945),. 334 cital iD Simma et aL, cds., SIIpra ... 69 al
112. Ac:cording to Cassese Ibe JaSODS for rejedion oflhis ...ment were DOl œpodal (srqJt'tl1lOle 134 al
137).
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under a distinct mie prohibiting intervention or particu1af·forms tbereot:n433 AccordiDg to

tbis.iDterpretatiOD, the prohibition containcd in Article 2(4):

should he loskally UDdentood ta "embrace aIso mc:asures of economic or
political pressuœ appliecl eithcr to such exteDt and with such iDtcDsity as to he aD

cquivalCDt of an anncd agression or, iD any ~fiIiIing such extreme-m
arder to force the will of the victim State and sean UDdue advaDtagcs" for the
aetiDg State.04

The Commission itseIt: bu adopted tbis view.. On the one band, the fact tbat

subparagraph (b) of tbis article considers "extreme economic or political coercion" as

prolubited countermeasures indieates tbat in view of the Commission the ban on use of

force in the U.Jl Charter (and repeated in subparagraph (a) ofDraft Article SOl does not

include politica1 or economic coercion. On the other band, ultimately the result of the

Commission's approach and the aforementioned most-widely accepted interpretation are

the saDIe and the ment to which an injured state MaY resort ta countenneasures is

restrieted by this subparagraph..

This restriction is due to the fàct that extreme economic or political measures may

have consequences which are as seriaus as the consequences which result trom use of

433~n of the Commission ta Ibe 0Cnera1 Assembly on the work of ilS forty-scventh session" supra
note 126 al 68 (footDOte omïtted). Sce aIso G. AJaDgio-Ruiz. "Human Rigbts aDd Non-inteMnIion in die
Helsinki F'mal Ad' (1977) 157 Rec. des Cam. 195 al 267; Ca~ apra DOle 134 al 137; CH.
WaldcocIt, wrbc Rqulatiœ ofUse ofForœ by IDdividual States in InIemaâoaal Law" (1952) 81 Rec. des
Cours 451 al 493-494; L. Oppenbeim, Intmralional Law: A Tntlti3tt, .,.. al. by H. Lauterpacbt, voL 2
(Lcmdon: Longmans, 1952) al 153; "Ecooomic Coercion and ReprisaIs br States" supra DOle 32; R.. LiDich,
"The Status ofEamomic CoeR:ion UDder llllemalieml Law: Uniœd Natiœs Norms" in R.M. Masky, ed.,
Confoenœ on TIVIUIttIIiOlUll Ectmomic Boyœtû tlIfd CoD'dOll. 19-20 FebrtUll'J' 1976, Uniwnity ofTems
Law School. voL 1 (DaIJbs Faty, New York: C)zanna Publicatioas. 1978) Il 116-117; A.~
"Ecooomic Coercion lIId lustifyiDg Cin:umSIIDCCS" (1914) 18 BelgiaD Rev. Int'l L 57 II. 67; M.. VuaIly,
"CommemaiJe du J18IIII'IPbc 4 de l'Arlide 2 cie la Cbarte" iD 1.1. CGt et A. Pellet, cds.. lA CIItJ1k dits
Nations Unia. ,... ed. re\'. &1 eul. (Paris: Eamomica. 1990) al 120-121; C. LebeD, "Les contr-mesuœ inter­
étatique et les réactions à l'iDicite dans la société intematioœ'e" (1982) 21 AmI. tian.. dr. iDL 9 Il63-69; P.
Mtt1anc:mt, "Q.w.merD"PftS aDd SeIf«feDœ as Cimm'lances PœdudiDg WrongfbJnese in
Intemati01ll1 Law Conmûssjoa'5 DIaft Arlidcs on SIaœ RcspcmsibiIity' in SpiDedï & Sm.. ais., Stlpra
DOte 144. 197 Il 197; EJapb. SIlprtl DOle 33 al 201; l ScicD-Hohvenkttfn, t&Jntenlaricmal Ecoaomic LaW­
(1986) 198 Bec. des Cours 9 al 200-201; L.A SiciJûmos. Us NaetiOlU diœntmliséa ci rilliciœ-Des
contn-mutII'U li r~ti_tM[Dœ (Paris: Li1nirie gmDIe de dIOitet~ 1990)Il241-253.
G4 G.~Ruiz. ibid. al 267, cited iD "Report oftbe Commission ta die CicDaal Assembly on die wodt
of its fony-seventh session" SIIprtl DOle 126 .68, foobIoIe 194 [emphlsjs inorigiDal]•

81



•

•

anned force.43S 1'IIe Dec/oration on Friendly Relations,06 other intemational or resioaal

iDstrumeDts437 and state practice confirm the existence oftbis restriction.

AccordiDgly, il cu be concludecl tbat extrane economic or political coercion is

prohibitecl under iDtemationailaw, but only when such coercion violates the principle of

non-intervention; and, this prolnbiûon faIls witbin • different legal regime tban the

prohibition on the use offorce.438

The restriction on implementation of economic sanctions amounting to use of

force is not applicable ta coUective economic sanctions. This is because collective

sanctions are govemed by Cbapter vn orthe U.N. Charter. According ta Article 2(7) of

the U.N. Charter,439 application ofenforcement measures under Cbapter VU of the U.N.

Charter is one ofthe two exceptions to the ban on use offorce.440

n· Limitations on the Implementation ofCoUective Sanctions by the
Security Counci1

In examining the legal basis of coUective sanctions it becomes clear that, "[t]he

Securïty Council bas potentially far-reaching enforcement powers.","l Nevertheless,"to

assert the legitimacy of its actions and ta pull members towards compüance with its

<OS Ibit/.
(J6 Svpra DOte 40. This Declaration proclaims tbat, M(D)O State may use oreocomage the use ofcconomical.
political or any otber type ofmeasme ta coerœ anotber Sille in older ta obIain from il the soboIdination of
the exercise of its sovereip rigbls and tG secuœ hmil advaDIages ofany ldDd .....
437 AnoIhcr GeDeral Assembly Resolution (DedDl'ation on the lnadmissibility 01 lIIlen'mlion in the
Domutic AJfainolStilla and the J+otletion oIThe;,lndlpadenœ DIIdStNImgnty, GA Res. 2131 0CX>t
UN GAOR, 20 th Sess. Supp. No. 14, UN Doc. Al6220 (l96S) 11·12) contaiDs a vay simiIar provision
whidl was Iatcr iDcorporatcd in the Resolution 2625. In addition to tbat. the Chll11er ofOrgtllfizGtion of
AmuiClllf StIItacontaiDs abroad fonnulalion oflbe priDciple ofnœ-aavemioa. Anide 15 ofU.QarIer
SIates tbat "[n]o Sille or group oC States bas the rilbt ta iDIerveDe. diIecdy or iDdiIecdy, (or any reason
wbateYer, in die iDtaDal or extemal afIiirs of Illy otber SIaIe. 'Ibe forqoing priDciple probibiœ DOt anly
armed forœ but aIso any otber fonn of iDtaferenœ or aaempIed tbrat apiDst tbe persoaaIity of the S..
or apiDst its politicaJ. economic and cultural efcments" AccordiDI to Article 16, "the use of coacive
mcasures of an ecoaomic or political cbaracter in arder to force tbe ICMftÏp will of lDOIber State lIId
obIain from it advaD1qes ofany kiDd" is proIubited {CIrtltVr ofOrgtmlzDlion ofbID1CD11 Statu (C1rtll1B
olIJogoto), 30 AprilI94&, 119 U.N.T.S. 3 (Aqentina, Bolivia, Bram, Chile, Colombia, ete.». Filial tIt:t 01
th~ Confennœ Olt SlCIlrity tlIId Coopertllio" ln EID'ope, tao, bas simiIIr provisioDs, prohibibDg ecoaomic
coercion (Confnaœ on S«:urity _dCo-ops'tllion Î1I Ewopc: FIIIIÙAct. 1 Aupst 1975, 14 I.LM.. U92).
TheICJ~ indieNiCtZl'fJlJl'l aa.. recognjzed the UIIIawfidDess ofecooamic measures in die c:ontext ofDOIl·
intenadiœ (sec NlClll"tlpll Que, SIIprtl DOle 188. 101 It .q).
431 sec '1teportoftbe Comnrissiœ tG the GeDeml AssembIy on the wmt ofits forty-sm:uth!CSSÎOll" &IIpt'tl

DOle 126.68.
Of TextofArticle 2(7) ofthe UN. ClltIrtU QIIlbc CoaDd. 92, bdow.
oMO The 0Iber exœpâoD is AnicIe 51 oftbea.rer0Il ri&btofiDdMdual or c:01IecIive 1eIf-def'eDce.
441 Fraac:k, Fai... lit llllmuztlœtllLaw tlIId11lStl1llti0llS, _pra'" 171M211..
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decisiollS, the Council must be seen to be acting in accordance with establishecl

procedures and limitatioDS.".tG ln the words of Juelse Sbababuddeen the relevant

questions are: "whether there are any limitations on the power of the Councù 10

characterize a situation as one justifying the making of a decision entailing such

consequences ... [and] [i]f'there are any limits, wbat are those limits and what body, if

other than the SecurityCoun~ is competent ta say what those Iimits arer"3

On the other -band, the legitimacy of the Security COUDcil itself bas been called

into question. So, wben one examines the issue closely, it becomes evident tbat there

exists, in fact, tbree inter-related problems reprding the decisions of the Security

Councü: tint, a general problem is tbat of legitimacy of the collective autbority of the

Council;444 second, if one assumes that Security Council's collective authority is

legitimate, the problem of broad interpretation of Article 39 by the Council and its

limitations arises; and third, if there are limitations to the power of the Council, there

remains the question ofhow these ümitations are to be enforced and the body which will

oversee the enforcement ofthese limitations.

&ch of these tbree issues will be addressed and an attempt will he made to

determine the limitations on the implementation of collective sanctions by the Security

Council.

A· Lqitimacy ofthe CoDecâve Authority of the Securïty Council: Permanent
Membenhip aacl the Veto Problem

Collective authority ofthe Council bu been cballenged on two grounds. The fact

that the Council is dominated by a few states is cited by those who challenge the

legitimacy of the Council. It is also claimed that, "the veto held by the permanent

members is unfair.n445 There is a1so the problem of termination of the Security Council

actions, which is aIsa known as the reverse veto problem.

441 Ibid al 211.
4CJ The LockV'bie Qz.re. supra DOte 375 al 142 (scpuaIe opinionofIudp Sbab;Jhvldeen)•
...... Fora deIaiIcd SIIIdy oftbis prabIcm sce DD. Cama, -ne Legi1imaey of the CoIIcctivc Autbority orthe
~COIIDCil" (1993) 17 AJ.lL. 552..
<MS Ibid al 562.
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i· PmmuJetJtMembeIdJp ad the ftto

The permanent members ofthe Sccurity CounciI, accordiDg to Professor Reisman,

~ "rough1y congruent with the actual distribution of power in the larger political

system.wi46 AccordiDgly, "when the core Council membership does not agree, the

orpnization cannot set.tt447 Reisman's observation legitimizes the present composition of

the Council and existence ofthe veto because, "the Orpnimion cannat directly conftont

one ofthe major powers." The veto i, necessary to avoid such confrontation, becau~ "in

a confrontation, the Orpnization will be the casualty.".MI It is also argued tbat there exists

a "potential for a fimetional veto by the nonpermanent membersbip" because the General

Assembly cm black the Securîty Council actions in case ofnecessity.,"9

According to Caro~ "the veto quiekly proved to be much more ofa problem tban

even the more pessimistic of the delegatioDs al the San Francisco Co~erence bad

probably foreseen.,,450 In spite of justifications made by proponents of present

composition ofthe Securîty Council and the right ofthe five permanent members to veto

the COUDeil's decisioDS, the debate overthese issues bas not gone away. It bas been going

on for yean. Many attempts have been made to modify the situation and introduce a

constitutianal control aver the Security Council's aetivity. These issues still exist at the

U.N. and the debate continues.•51

Even supponers of the veto admit tbat, "wbat is missing nom this system is the

opportunity for the Assembly to be apprised of prospective Council operations under

Cbapter Vll."..52

According to Caron, dominance of the Council by a few states, aI10ws the

legitimacy ofthe Council ta be challenged on tbree grounds:·53 there is the perception that

the Securïty Council is dominated by a few states due to these states' power in

..W.M. Reisman. "1be CoDsIituIioaal Crisis in Che United NaIioas" (1993) 87 AJ.LL. 83 31 91.
44'7 Ibid.
.... Ibid; Goodri~ Hambro a Simem saate~ "[d)Jaftm ofthe Charter œcopized tbat il was 1IIIIeIIistic
10 attmpl ta esaablish a sysIaD ofUnited Natioas cnforœmeat adiOIl wbich waaIcl !Je efrecIive in tbe eveat
a major power violalecl the ,..:e. Jndeed. most fèlt tbat die UDital Nalioas sbouId DOt aaempt to laIœ
action ifthosepowas were DOt ia..eeaueut" (lIIpra noce 161 al 291)•
...., Ibid; tbat is Diœ c:aacmreat VOIe of lIOIIpCIDIIIIaI members CID 5IaDd apiDst abc decisioD of five
~''Cftt members..

SupraDOle 444 • 568.
451 Rcisman ."",DOle 446 .&3-84.
4S1 Ibid.. 31 98•
453 Supra DOle 444.566.
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intematioua1 affiirs generally, the perception of dominance due ta the capabilities of

those states witbin the Coun~ and dominance due ta the disproportionate representation

of certain states in the Council. Bach of these arguments calls the legitimacy of the

Security Council wo question.

The critics of the present system of representation on the Security COUDcil point

out tbat the present membersbip of the UN. is much more diverse tban it was in 1945,

and that, power in its difFerent aspects is distnlnrted entirely dîtrerently than it was when

the U.N. was created.454

There is also a perception tbat the veto power is unfair. As Caron stat~ this

perception is caused by "the possibility of a double standard in govemance" and, "the

disabling effect ofthe veto on the sense ofparticipatory govemance.,,455

The reform ofthe structure of the Couneil in 1963,456 which added 4 seats to the

nonpermanent~ was an attempt to address the aforementioneci concems. Whereas, in

the past, the reciprocal operation of the American and Russian velees aften resulted in

practical paralysis of the Council, this is no longer the case. Bence, the issues regarding

the structure ofthe Securîty Couneil bave become increasingly importanttoday.

Another issue is the use of the "abusive" practiœ by which the veto is used by a

member in cbaracterization ofa question as procedural or otherwïse.457 This bas been

4S4 B. Fassbender, UN Smu-ity CormcilReform and the Right o/Veto:Ji ConstilJltiona/ Ptnpeetiw (Hape:
Kluwer Law Tntanational, 1998) al 197. He points out thal as ofJuly 1947 tbc UN bad 55 member states
founcen (25%) orwbich were Eumpean (iDdudiDg Soviet UDion) lDd tweDty-two (~) American 5IIIeS,
and only four (7.2%) Afrlcan mcmbcrs. By ll111111Y 1. 1995 the UN hall 185 member swes: 53 African
states (28.6%), 49 Asian stItes (26.40/, Afiican aDd Asian 55% toaetber), 33 Latin American ad
Canbbean 5IateS (17.8%); 21 EasIan European 5IaICS (11.9%) and 26 Western European 8Dd otber SIateS
(14%) (see ibid). At the same lime lCCOIdiDg to ae-al AsRmbly's Resolution 1991 (XVIII) the Afiican
aDd. AsiaD SIates haId oœ pcrmaDeIIlaD4me lIOIl perlDlllelllalS (40% ortbc taealllUlDber ofRatS), LaIiD
American and Caribbean states are entitled to two lIOIIpCIID8IICI sea1S (13%); EasIan European 5Iata bold
one pcrmaDeIIl aad ODe DOIIpermanent SCIIS (13%) 8IId Wesœm European aDCl 0Iber states boId dne
peI1IIIDeDt ml two noapenDIIICDl Rats (33%) (Rao/litions 1991 Adopled by the Gaoalbstmbly, GA
Res. 199IA (XVIII), UN GAOR, 18* Sess., Supp. No. 15, UN Doc. Al5515 (1963) 11). Fassbender aIso
prescuIs some iDIeIesIing comparison of Slalistics on member SIateS witb the bigbcst population, Iargest
surlàce ara. amwal GNP aDd coDlributiœ ta the UN reguIar budget iD 1947 ml 1996 (see ibid. _ 191­
207).
4S5 Supra DOte 444 al 566.
4S6 Iœsollllions 1991Adoptedby tire Gamd.As.wntbly,SIJP'tI DC* 454.
4S7 AcœrdiDg ta Article 17(2) oftbc U.N. Chtll'1U., the 1etO does IlOt exist for prac:edura1 maacrs. Hawewr,
the veto can he uscd (or lbusedl) ta decide die pœlûninaIy quesIion on wbcIber aqualiœ is procedrual or
DOl Sutbe gaaal critaiœ for tbe defiDi1ion of pmcedura1 maaas iD Ibc appIicaiœ of AJûcIc 27(2)
remaiDs UIICIear, -mcases ofdoubt .•. tbe penna... membas ofthe Securi1y COIIDCiI cIecidcd tbemselves
upon the rigbt ID vero" (Simma et GL., ais., SIIJ1I'flIlOle 69 • 443). ScpaeraIly S.D. BaiJcy., Yotilrg i1I ,.
SeClll'ily CfJIIIfciI (BJeMniDf)on. IndiIIIaUnMnity~ 1969) .11-15.
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labeled u a "double veto.""·

GÎVen the problems delineated abov~ it is, "virtuaIly impossible to deny that the

structure ofthe Council bas become an extremely sensitive and problematic issue.""" Il is

in response to these challenges that proposais for reform in the U.N. system and the

Securïty Council bave been submitted. Such proposais, including reform of the veto,

increasiDg the membersbip of the Security Council and increasing the involvement ofthe

General Assembly, will he evaluated in the final chapter of tbis thesis.- These

challenges are, however, directed at the composition and practice ofthe Security Counci1

in general and not merely the enf'orcement powers ofthe Councîl.

ii· Termm.dOlJ ofme Secudty Council'. Acti0D8: tbe Problem altbe "1lnene Veto"

Another problem with the decisions ofthe Security Counal to impose sanctions is

the question of termination of such sanctions. As the former Secretary-General of the

U.N. bas pointed out in the Supplement 10 An AgendDfor PetJCe:

[t]hc objectives for which specific sanctions regimes were imposcd. bave Dot
a1ways been clearly defined. Indeed they sometimes scem ta change over time.
This combiDatiOD of imprecisiœ and mutability makes it diflicu1t for the Security
Council to agrcc on wbcn the objectives CID he considcrcd to bave been adûcved
and sanctions can he Iiftcd.46t

The u.N. Charter bas no provisions regardiDg the means by wbich actions talcen

by the Securïty Council should be terminatect In the absence ofsuch provisions, it CID be

concluded that, "it is for the Cauncil itselfta end or modify its actions.".s2

In support ofthis interpretation the case ofRhodesia is often cited. The sanctions

against Rhodesia were terminated by a Security Counci1 Resolution. Presently, the United

Kingdom and the United States support the view that it is the Council which bu the

power to terminate. Nonetheless, in the case ofRhodesia their position wu the source of

debate and controversy. As the United KÏDgdom and the United States are two permanent

451 Sce geœraIlyA.w. Ruclzjnski. "Tbe~ecl Double Veto7J (1951) 45 AJ.lL. 443.
459 M. EwiD& Jrutt/yillg Hfl1N11Iilllritlft Inte1Ve1rtion (LL.M. 1besis, McGiIl UDivasity. lnsIitute of
~ Law 1993) [œpablisbed] Il83.
.. Sce cbapcer 5:1:A, '1Worm ofdie Compœitiollofthe Security CoaDc:ïr. al 124.below.
4Q SIIppiemat to An Agenda for P~Dœ: Position Paper oflM~ on ,. OccœitHI ofdie
Fiftietlr AnnivenGry 01* United NaliOllS, UN Doc.. A/!OI6O; S/1995n. 2S (1995) pIIL 68 [haeiDafter
f:!.p1alat 10bAgadajrP~aœl.

Carœ. supra note 444 al 578•
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membcrs ofthe Security Council, it is interesting and important to examine their position

in this regard.

In the case of Rhodesia, after the Smith regime accepted the resumption of full

legislative and executive authority over Southem Rhodesia by a British govemor, the

United Kingdom iDformeci the Council tbat:

[t]he state ofrebeDion iD the Territory bas been broughtto an end.

in these~ the obligations of Member States under Article 2S ofthe
Charter in relation to [the sanctions) are, in the vicw of the Govcmmcnt of the
United KiDgdom, to be regardecl as ba\'ÎDg becn discbargecL This bcing so, the
United KiDgdom is tcnninating the measures which wm taken by it pursuant ta
the dccisions adoptcd by the Council in regard ta the then situation of
ilIcpIity.463

Many African States and the Soviet Bloc opPOsed the United Kingdom's position

and asserted tbat the Security COUDeil's resolutions can ooly be revoked by a decisioD of

the Security Council.464 However, after considering the matter, the Security Council

decided ta tenninate the sanctions without much debate.465 The United Kingdom's

statement after the vote is interesting: "[0lur view remains that the obligation to impose

those sanctions fell away automatically with the retum ta legality of the colony. But we

bave been very conscious tbat many countries have attaehed great importance to the

adoption by the Council ofa resolution on this subject.tM6

But, as Caron~ today there is no doubt that the Rbodesian case confirms the

view that the Council bas the authority to tenninate its own action.467 Any ambiguity

461 !eae, _d 12lJ«ember 1979 from die repruDfltltiw o/the U1filed Kingdom olGretzt Britllill and
NortItmt /Nllzttd 10 lM Prat.", olthe Set:vrlty COfIIfCi/. UN SCOR, 3411l Sas., Supp. For Oct.-Dec. 1979.
at 119, 120, citecI in ibid. al S81.
464 Leau dilœd 14 n.CSIIber 1979 from the nprae1lltllive ofMtldtJgQSCllr 10 the Pruitànt 01die &cruity
COIIIfdl and LellU dDt~d 21 lJ«embu 1979 from tII~~ 01" Unison ofSoviet Socialist
RqnIblicslo lite Praidsttoftll~&CllrityCmmcit UN SCOR, 3411l Sas.,. Supp. For Oct..Dcc.. 1979, al 119,
120 lIId 138, ciIcd iD caron. Ibid. al SIl.
465 SC Res. 460, SIIprtI DOle 309.
.. SC Res. 460, UN SCOR, 34· Sess~ Res. ~ Dec., 21111t~ UN Doc. SIPV.2181 al 2 citecl in Caron,
supra DOte 444 al S82. 1be UDiied SIIIeS positi. bowever. \VIS DOl exacdy die same.. ne U.S.. cxpœssed
its pIeaBe dadie Couacil was tenninatiul ils measures and SI8ted Ibat 11ftWIS in œcopitiœ oCtbat fact
that the UDiœd SIItCS illide its JeœIIt~ repnIiDa (1C""iNrion) ofSIIICIioDs.ft Tanpnja. on the
otbcr band, emphasized May indMdual interpreIaIionew:aDingsaactioDs sbouIdDOt be acœpIed (ibid.
31SI2).
4157 See Ibid.
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caused by the statements of the United KiDgdom and the United States regarding

Rhodesia wu resolved by their statements towards the end ofthe Gulfwar.o46I

The tàct tbat the Counci1 bas the exclusive power to terminate actions which it

initiated paves the way for the permanent members of the Security Council to exercise

what is cal1ed a reverse veto. A reverse veto is the veto of a permanent member of the

Security Council on the question ofthe termination ofa Council action. Such veto cm he

critiCL"!ed on the grounds that it "increases the dominance of the permanent members in

Councü deliberations tbat revisit action already taken, [and] it curtails the already limited

ability ofactors within and without the Counci1 to end a crisis by negotiation.tt
-t69

This reverse veto problem became manifest in the case of Iraq. While, today, it

may he difficult to find the consensus, which existed in 1990, to impose sanctions on Iraq,

it bas become impossible to lift or modify the sanctions due to the veto of the permanent

members of the Council. Proposais to solve the problem of the reverse veto will be

examined in the next chapter.470

B- Legitimacy of the COUDcil'S AetiODS undcr Chapter VII

Even ifit is accepted tbat the Security Couneil'5 decisions are POlitical-the view

expressed in chapter 2 of this thesis471-there is till room to examine the legitimacy of

Security Council's actions under Chapter vn ofthe U.N. Charter.

The underlying purpose of Chapter vn powers is to provide an incentive for

peaceful settlement of the disputes.472 However, the language used by the Security

Councü in its resolutions is not always clear:

[al problem with Security Council resolutions is tbat they speak in the covered
language of diplomacy, sometimes out of political ncccssity, sometimes out of
the draftcrs' professional habit. They oftcn fàil 10 address issues of tàimess,
which leaves Council actions wlnerable ta atraek as exercises in unprineipled

461 Sec Statements of Mr. Pickering, œpresentative of the UDitcs Saates: Kit is only bere in die Security
Councillbat we couId agree ta lift sanctions against Iraq" (UN SCOR, 34· Sess.~ 29T1~ UN Doc.
SlPV:l977 (1991) (part m(c1osed-Resumption 3) al 301 [pmvisioaa1]); and Staternent of Sir David
Haœay~ repœsentative of the Unitecl Kingdom: "only the Security Council itseIfc:an mûe that judgemeDl"
(ibid al 313).
-469 Caron, ibidal 581-3•
.no Sec ciJaIlter S:I:~ ..,.erminaliOD ofSaDclioas: Solving the Problemof the Rewerse VettJft

, al 128, below.
471 Sce chaper 2:1I:A:iv, K Article 39 Enf'Ol'CClDall M&:asms: "Political" or~ DecisionT, al 44~
above..
m Sec R.F.ICeDœdy, "lJbya v. UnitedSltItu:. the TJIIerNIioDal Court or lus1iœ and the Power of ludicial
Revin" (1993) 33 Va. 1.1Dt'1L. 899 al 903.
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power. This advcncly atrccrs the raoluti_ its~ to pmer voluatary
compüancc, aDd perceptions ofthe process' legitimacy.473

The Council's discretion in takiDg decisions under Cbapter VU and the two

contrary positions regarding limits on the Securîty Council'5 discretion should he

examined before the question oflegitimacy ofthe Council'5 actions is addressed.

i- Tbete Î6 120 Limit 012 the Security CoundJ'. DûctetiOlJ

According ta one view, supported by eminent scholan like Kelsen, there is

virtually no limit to Council's discretion under Article 39.474 Kelsen's argument is

summarized be10W.475

Ta decide whether actions of the Security Council are legal or not, the scope of

the power conferred on the Councü by the U.N. Charter should he examined. The related

provisions are round in Chapter V ofthe u.N. Charter which is dedieated to the Security

Council and, more specifically, Article 24 which stipulates the Funetions and Powers of

the Council. This article provides that:

1. In order ta ensure prompt and effective action by the United Nations, its
mcmbers confer on the Sccurity Council primary respoDSibility for the
maintenance of international peace and sccurity, and agrec tbat in carrying out ils
dutics undcr tbis responsibility the Sccurity COUDai ad! on tbeir beball

2. In discharging tbcse duties the Sccurity Council sball let in accordance with
the Purposes and Principles ofIhe United Nations. The specifie powers granted
10 the Security Council for the discbarge ofthese dutics aœ laid down in Cbaptcrs
~ VII, vm and xn.476

According to this Articl~ actions ofthe Council should be in accordance with the

"Purposes and Principles ofthe United Nations." Article 1 ofthe U.N. Charter articulates

the "purposes" ofthe U.N., one ofwhich is:

[t]o maintain international peace and sccurity, ml ta tbat end: 10 tau efJéctive
collective measuTeS for the prevention and rcmoval of dueats to the pcace, and

413 Faimess in InlUnational Law and InstilJltions. SIIpra noie 171 al 230.
C4 The extteme version of this position is best stated by former Seaelaly of Swe of the US. lohn Foster
Dulles:

[t)be Secmity Council is DOt a body that meœly enforces agreed Iaw. il is a Iaw 1IDtO itseI! If il
considers any situation as a threal to tbe peaœ, il may dec:ide wballllelSURS sbaIl be takm No
priDdplcs of Iaw are laid clown ta guide il; it can dc:cide in aaxmtaaœ wi1h wbat it thinks is
expedieDI Il couId he a 1001 eœbliDg eenain pJWas 10 advaoce thcir seIfish intcraIs al the
cxpense ofaDOIber power (J.F.~W'. orPtDœ (New York: MacMilJan. 1~) al 194-195).

cs The Law oflM U,,;~dNations. SIIpra note 239 al 287-295; CDIfIN M.~ -ou cœa61e de lépIité
des actes du conseil de Sl!curité" in NOIIWQII% itiné1flÏns DI droit: /IorrrnrQge ci FrtlIIÇOis Rlgma (Bruxelles:
B~" 1993) 69 al 83-87 [hereinafter"Du coDllôlc deI~.
c6Emphasisadded.
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for the suppression of acts of agression or other breadles of the pcacc, aud ta
bring about by peaccfùl means. aDd. in confôrmity with the princip/es ofjustice
aDd iDtema!ioaal law. adjustment 0' senlellfDlt ~~ inte17'lDti0nal disputes or
situations which migbt lead to a breach ofthe peaœ.4

This statement contains two elements. The tirst deals with the maintenance of

peace and security by taking effective coUective measures; and the second relates ta lJm
peacefuI settlement of dimutes. Because, "conformity with the principles of justice and

international law'" is only mentioned in the latter case, some writers assert that "the

Security Council is not legally bound by the Charter ta respect principles of international

law when acting onder Cbapter vn.,,478

Similarly, the U.N. Charter does not provide that the decisions of the Council

must he in conformity with the law which exists at the tilDe they are adopted for them ta

he enforceable. Further, "[t]he purpose ofthe enforcement action under Article 39 is not:

ta maintain or restore the law, but ta maintain or restore peace, which is not necessarily

identica1 with the law.,,479

Other provisions ofthe u.N. Charter do not place any limitations on the Council's

powers. According ta Kelsen, "[t]he statement in the preamble, providing that the peoples

of the United Nations are determined 'to estabüsh conditions under wbich justice and

respect for the obligations arising from treaties and other sources of intemationallaw cau

he maintained' is hardly applicable ta an enforcement action under article 39.'t4IO

Kelsen argues that, even ifone assumes tbat the principles ofthe preamble (cited

abave) are applicable to Article 39 enforcement actions, and were the Cooncil bound to

a~ "in conformity with the principles ofjustice and intemationallaw,,,481 the power of

the Security Council will not he restrieted. In bis word!. "[t]he Council would be

empowered ta establish justice if it considered the existing lawas not satisfaetory, and

hence ta enforce a decision which it considered to be just though not in conformity with

existing law. The decision emorced by the Security Council may create new law for the

concrete CISe.ne But, this view is not sbared by ail authors and international jurists.

ur Article 1(1) ofthe U.N. (;hmer [emphasis added.].
m See 1CeDDedy, SIIpra DOle 472 al 906.
419 The lIlw o/the Uni~dNations, SIIprtl note 239 al 294.
GO Ibid. st 295. .
411 As staIed in ArtiCle 1(1) ofthe u.N. Chanu.
412 Ibid.
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H- De SecurityCDuadI SbouId&etr:8e Ît6 PowerJuMly

Contrary 10 the view mentioned in (i) above, another view holds that, "[t]here is

no real pesee and security if these are acbieved only at the sacrifice ofjustice.n483 In the

Namibia Case some of the judges of the International Court of Justice criticized the

Security Council for acting in cases in which the perceived threat did not constitute a

tbreat ta the pesee.- Judge Fitzmaurice, in bis dissenting opinion, explored the

limitations on the power ofthe Securïty Council under Cbapter vu, and then, stated tbat:

limitations on the powcrs ofthe Security Council are nccessary bc:cause ofthe all
tao grc:at case with which any aeutely coDtroversîal intemational situation cm bc
repn:sentcd as involving a latent tbreat ta intemational peace and securityt even
where it is really too remote genuiDely to constitute one. W'rthout tbese
limitatioDSt the fimetion ofthe Security Council couId be used for purposes never

"ginall. ded 485on ymten ...

Accordingly, even if we presume that the collective authority of the Security

Council is legitimate, and that enforcement PQwers of the Council are po/itical, the

Counci! must also persuade states tbat it is exercising its powers justly.486 In practical

terms, the actions taken by the Council should correspond ta the "standards of legitimacy

and fairness,n in arder ta gain the support and compliance ofthe states.417

The treaty buis of the United Nations Organization (and, consequently, its

political argans) is empbasized by those who see limits to the power of the Security

Council. Put more eloquently, Profes50r Franck writes:

[t]he United Nations is the creature ofa trea1y, and as sum it exercises autbority
legitimatcly only insofàr as it deploys powers which the treaty parties bave
assigned to it ... [t]hese may he modcstlyaugmcnted by a 'pcnumbra' of otber
powers which are necessarily incidental to the effective implemcntation of the
enumerated ones.411

Accordingly, the criterion for legitimacy ofactions ofthe Security Council should

be sought in the u.N. Charter: "ifthe organization decides ta exceed powers [delegated ta

it] then its decisions cease to he legitimate.n489

43 Gcodricb, Hambro et Sïmoas. SIIp'a DOle 161.
.. Namibia Qz.w. SIIpt'tl IlOte 25S al 294 (disccnlÎng opinion of IudF Sir Gerald FilZD1iiWice) aDd 340
(dissemiDg opiDionofJudgc Gros).
4IS Ibid al 294.
- '1)u CODIIôle de 1épJite' Sflpr'tZ llOIC 475 Il 87.
CI Faimus in Intematio"DI Law andIrrstitJIli01lS~ SIlprtlDDte 171 al 219.
- Ibid al 219.
419 Ibid al 220.
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Article 2(7) of the U.N. Charter defines the Iimits of the power of the U.N. and,

thus, the Iimits ofthe Security Council power. Article 2(7) provides:

[n]othiDg containecl in the ... Charter shaIl autborize the United Nations ta
iDtervcnc in mattm which are eamtial1y witbin the ckmestic jurisdiction ofany
statc or sbaIl require the Members to submit such mattm ta sddement onder the
••. Charter; but tbis principlc sbaIl Dot prejudice the application of enforcement
measures uncler Cbapœrvu.490

~ the general rote is that the U.N. cannat intervene in matters within the domestic

jurisdietion ofa state. This rule is subject to two caveats.

Firstly, our notion of wbat is "essentia11y domestic" bas changed over the put

fifty years. Multinational corporations bave emerged u major players on the world scene

and civil wars are no longer considered to he exclusively within the realm of a country's

domestic aftàirs.

Secondly, there is a crucial exception to the rule al Article 2(7): it does not apply

when the Security Council bas authorized emorcement measures under Chapter vn. It

wu submitted in the discussion oftega! buis of collective sanctions,491 that application

of enforcement measures by the Security Councü is subject to tù1fi1lment of a

"substantive" and a "procedural" C')ndition. The determination of a tbreat 10 the pace,

breach of the pace, or act ofaggression are substantive conditions and not merely formai

declarations.

Practicalty, howeYer, as evidenced by the cases studied in chapter 3 ofthis thesis,

the "open..texturedn492 quality of Cbapter vn bas eoabled the Counci1 to redefine

international pace and security according to its needs. Even proponents ofrestricting the

Security Councü's powers admit tbis. Former President of the I.C.I., Mohammed

Bedjaoui, after examining recent resolutions ofthe Security Council whose legality, in bis

view, ought to be subject to verification,493 states that, "[i]ndeed, whether one is in favour

490 Article 2(7) the UN. Chœ1u.
491 Sec cbaprcr2:II, -neLcpl Basis ofCoUective Sandions", al3~ above.
492 H.L.A.~ TM Cotapt o/Law (Oxford: CJaraJdan~ 1960) al 120.
4931besc resolutiODS iDcIude:
.sC Res. 611 (SIIprtl DOte 335) CGlICCDIÎIIg IIIq wbich eslablisbed an observer mission Cor lJaq and Kuwait,
a UN Special Commipjon for supavisiDg œuaalizalioa of lJaq's chcmical or bioloPcal weapous, a UN
CompensabODCommission, anda SaactioDs Committee;
-sc Res.. 731 (.pra Dale 205) aDd 748 (SIIpra DOCe 203) ccmc:eminl Libya;
.sC ReL 808 (21 Fcbn8y 1993, UN Doc. SIRESI808 iD (1993) 47 Y.B.U.N. 438) and 827 (25 May 1993,
UN Doc. SIRESII17 in (1993) 47 Y.B.U.N. 431) œlheestphIishment oflB iDlematicm' criminallIibuDal;

[,.,.,;n... CID die aat,..el •
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of it or Dot, the Council's fteedom ofappraisal finds clear textua1 warrant in the Charter.

For that reason it couId not, as suc&, very weB be the object ofleplity-control-"

However, he then goes on saying:

[oIn 1he otber band, ..•, the same degrœ of immuDity CID surly nOl apply in the
domain of the more concrete activities tbat tbc Council is lecl to deploy as a
resuIt, in particular, ofits qualification ofa given situation UDder Article 39 af1he
Charter. It is in tbis area ofaction UDdertakcn, or ofthe wayn and means decidcd
for baving 1hem carried out, tbat the Deecl may arise and a propcr plaœ he found
for testing the Icgality ofScc:urity Council raolwons...95

Bedjaoui then rejects Kelsents position tbat the Council CID enCorce decisions

which are not in conformity with law, and create new law for the concrete cases. His

rejection ofKelsen's analysis is based on severa! grounds.4
"

(i) Nowhere in the U.N. Charter are the organs ofthe United Nations empowered

to create new customs through their concordant, consistent and undisputed practicc; (d)

even aplenary and representative organ such as the General Assembly cao.. at most, make

"recommendations" to encourage progressive development ofintemationallaw;4vr (m) on

the subject of the rule making power of international organiutions, Bedjaoui quotes

Professer Dupuy who states that, "baving been created by states, international

organizatioDS themselves create legal mIes addressed ta Vlrious entities, ail of whose

provisions, however, even ifthey have their due place within the particular legal order of

the organization concemed, are subjected to international 1aw;,,",91 (iv) if a legal norm

exists, as bath a general mIe of internationallaw and a u.N. Charter mie (with slight

variation in each system), it is normal tbat the Security Council, as an organ created by

the UN. Chanu, should first apply the stipulations of the U.N. Charter, (v) if a legal

norm exists in either the u.N. Chartu or in general international law, the COUDcll's

.sc Res. 837 (6 1UDe 1993, UN Doc. SlRES/837 in (1993) onIiDe: United Nalions
<www.un.orglDocslsms'19931837e.JXIt> (date ac:œssed:S 1anaary 1999» ccmceming SomaIia; 8Dd,
-SC Res. 713 (supra DOle 199) conœmingthe anns embargo on BosDia lIId HazeguviDa.
Thomas Franck bas aIso referred tG tbese resolutiODS and SIaICcl tbal in œnain cases die Security COUDCil
Mbas significantly extend(edJ its ChapIer VU jurisdietion" (Faimus in l"tenralio1la/ LIIw QIId InstitlltiOllS,s:r:anote 171.241).

M.. Bedjaoui, TM NN Wo,ld Ords- .d th~ Set:ll1'ity Covnci/: Tutf1lg lite lAga/tty of ils Acta
(Dordrecht: Martinus Ni.JboffPublishers. 1994) al 52 [haeiDafter TIte New World Ortle, QIId th~ Seau1ty
CormdJ).
6S /bit! al 51-53.
496 Sec ibid. al 32-35.
m Anide 13 ofthe UN. Clulrte.
- P-M. Dupuy~ Droit illtmU1liOllmJ1IIblic~DaIIoz-5iœy~ 1992)Il 127 cited in TTwNN WOI'ld Or*r
andthe Sealrity Covnt:i~ supra DOte 494 al 32-33.
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application of tbat rule under either one of the systems is Dot objectionable; (vi) in the

case that the Council appües a new mode of settlement which is provided for neither by

the UN. Charter nor by customary internationallaw, the Council' obligation to &Ct in

accordance with intemationallaw is automatically fulfilled; (vit) the obligation to respect

internationallaw certainly implies the duty not to &Ct against international law; (viü) the

u.N. Charter, Iike any other international treaty, MaY contradict mIes of international

law; at the very least, it cannot contradict imperative and inviolable norDIS ofinternational

law; (ix) Kelsen holds that, in arder to restore international peace and security, the

Securïty Council may in some cases not he able to let in accordance with international

law (use of force under Chapter VU being an example); Bedjaou~ on the other band,

deems it to be impossible for the Security Council to brush aside fundamental norms of

Iaw of war (humanitarian law, human rights and the right ta seIf-determination of

peoples) which have imposed the necessity to respect principles relating to the "universal

conscience of mankind" when il resorts ta use of force; (x) finally, Bedjaou~ believes tbat

today it is no longer possible ta draw a distinction between peace and law: "[t]he

restaration ofpeaee can ooly he illusory without the observance ofinternational Iaw.,,499

Accordïng to Bedjaoui's analysis, the Security Council is bound to respect the

UN. Charter and internationallaw. This view is reinforced by the tact that, since the

Persian Gulf war, the Cooncil bas resumed the practice of citing the cbapter and verse

which form the buis for its decisioDS, thereby grounding them in the law.5OO

In sum, even though the decisions ofthe Securîty Couneil are essentially politi~

the Council is limited in its exercise of power by the u.N. Charter and mIes of general

internationallaw.'01

-499 The New World Ortle,adtire SeCllrity Corma/t sul'a DOle 494 al 35.
500 Ibid al 35. On the otber baDd, in 1988t Sonnenfcld wrote, "in ils pndiœ die Security CouDdl bas
adopted only a fcw resolUlioDS referring aprusis wrfJis to Article 39••• 1bis proves tbal the CODteDt of
resolutions ncgotialcd in the Sccurity CounciI rarcly reflCdS the RaI situations" CR.~ IWo/llllons
orthe UnitedNatiOM Secrmty Cormcilt (Dordrecht: Martinus Nijboff'PubIisberSt 1981) 89-91).
561 This is afso ret1ecœd in the words of Sir Gerald FdZmauriœ, "[t]bis is a principle of iDtemationallaw
that is as weIl~1isbcd as any Ihere can ~-and the Sccurity CouDdl is as lII1Idl subject to il (for the
United Nations is itseIfa subjcct ofintcmaIioœ1law) as any of its iDdivicIual members lle

ft (Namibia Case.
supra noie 255 al 294 (disseDlÏDg opiniOll of Judge Sir Gerald FdZmaurice». M. Batbe aIso SIaIeS •
~[l]uNations Unies SOIIt basées SIl1' le respect t1rl droit, et il smzit inetJtfœw»k d·acllft le droit COIfII1It

factatl't/bmnillDllt dt"" ~lhntnt clé de /8l1'S tJCIivitU. u Constil de sicrll'ité ".,.ptJS rme sorte de J1D1If
ft droit ilftertrtlitonQ/ : « IlomIIIOCllla. CIlIISIljilrittl 11 ft rLes limites des pouvoiIes du c:ooseil cie sécurité"
in R.,·I. Dupay, ed., SIlpt'tl note 111,67 al69).
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c- Coaadtutioaal Control over the Activides ofthe Couacil: DeLodœrbie Cae

The conclusion that there is a limit to the actions ofthe Security Counci1leads to

another question: who will exercise control over the aetivities of the Council. Ifthere are

limits to the Council's power!, wbich body is competent to oversee its actions?

During the Cold War, the reciprocal operation of the veto createcl a system that

was a "funetional equivalent" ofa "constitutional theory ofchecks and balances" that the

U.N. Charter did not expücitly provide for.m However, with the end of the Cold War,

the Council bas become more effective and the functional system of checks and balances

no longer fimctions as it once dicl

In addition, the Council bas become more "secretive."~ There are many "mini­

Councils" within the CouDai which meet behind closed doors and do not keep minutes of

their meetings. Often, the final decisions of the Security Cooncit are taken in accordance

with the recommendations of these secretive meetings.S04 Such decision-making by the

Security Council may have been acceptable in a case of indisputable aet of aggression

like Kuwait's invasion by Iraq, but in a case such as sanctions against Libya'05 for alleged

export of state terrorism, it MaY he considered to be acting like "a world directorate for

anythingthey determined to be a 'tbreat to the peaee' .,,506

Would the International Court of Justice, as the principle judicial organ of the

United Natio~ he the appropriate body to review the actions ofthe Security Council and

check on legality of its actions? According to the UN. Charter, tbere is no doubt tbat the

Court bas no power to review the actions of other organs of the U.N. However, the U.N.

Charter a1so provides that the Court cm exercise its own jurisdiction, and reach its own

conclusion in a case, even if the matter is simultaneously before anotber organ of the

li.N.so7 There have been cases of concurrent jurisdietion of the Court and the Council

S02~ supra DOle 451 al 84.
503 Ibid.. al ss.
504 Ibid. al 85-86.
50S Tbatcase is mamemedat~ above..
506 Reisman•• praDOle 451 al 86 [empbasis inoriginal).
507 Sec KeDnedy, SIIpra DOle 478 al 910•
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over the same issue; The HostDge Case- and the NiCtlTtlgllll CDseSf1lJ are two examples of

such a situation.'10

In dealing with Libyats request for interim measures511 the Court bas conftonted

serious constitutional debates regarding the ftamework of the U.N.'12 By bringing this

matter ta the International Court of Justice, Libya raised the question of jurisdictional

boundary between the International Court and the Security Coun~ as well as the

question of whethër the Court bas supervisory control over the Security Counalt 5

decisioDS.

501 Supra note 114.
509 Supra Dote 188.
S10 1should aIso mentiœ Article 36 of the u.N. Chtll1e,. (tbat eslablisbcs a system of separation of powers
within the UN.) according ta which the Security CounciJ sbouI~ as a geneml mI~ rd"er 1ega1 questiœs
surroundiDg the pacifie seulement of disputes between padies 10 the IntematioDal Coun of Iustice. Article
36 states that

(1) The Security CounciJ may. al any stage ofadispute ofthe nature ref'cmd ta in Article 33 or of
asituation oflike nature. recolllJllelld appropriate pmœcIures ormetbods ofadjusbneDL

(3) In making recommendaôoas UDdcr this Article the Scaarity Coundl sbouId aIso cake into
consideraliCll tbat legal disputes sbouId as a geœral mie be œfèrred by the parties 10 the
Intematioœl Court ofIustice in accordaDce widl the provisions of the Statute of the Court.

Aa:ordingly. this provision seems tG approve that al Ieast in tbe cases involving legal questions--i.e. in the
case of legal disputes as eDUDJerated in Article 36(2) of the StatIIle olthe In~mational Court 01JJlStiœ
[hereinafter Statute olthelCJ.~ Court caB play a mie. AccordiDg to Article 36(2) of the Slatuœ olthe
LCJ.. subject 10 voluntary recognition of the compulsory jurisdiClion of the Court by the srates paJty to
~ the Courtwill bave jurisdiction in

... aIllegal disputes coDœllÛJlg:
(a) the iDtapœtaûœ ofa treaty;
(b) any question of iDtcmationallaw;
(c) the existcDœ of any fact wbich, if establisbed. wouId constitute a breacb of an intematioual
obligation;
(d) the naIDIe or exteDt of the repuatiœ to be made for the bœach of an intemaIional obligation
(Slatule olthe InlematiotfQl Court ofJustice. 26 June 1945. Cm T.S. 1945 No. 7 al 48).

511 The Lockvbie Case. SIlpra note 375.
S12 The Coun:s decision was ooly in re5pOnsc 10 a request for interim mcasure ml the question be
considered. again in a merits phase. ABer Libya filed its written pleadinlSt the United Kingdom and the
United States raised objectiODS to the Couns jurisdiClion aud to tbe admisslbility of the Libyan daims. In
IWO separate IlIdgments banded clown on 27 February 1998 on tbcse preliminary objections. the Court
declaœd that it bad jurisdiCliCll tG deal with die mails of the disputes bctween Libya and the Unitccl
Kingclom. aud Libya and the United States. fi based its jurisdiclion OB AnicIe 14~ pngraph 1. of tbe
Montreal CotrventiOlfS, wbicb conœms the sealement ofdisputes on the intapreIaIion or appIicalion of the
provisions oftbat Ccmenâon.. l'be Comt aIso found the Libyan daim adnüwble and SIated tbat il was DOt
apptopriale. al tbis SlIp of the proœedinPt to make a decision CIl the arpmcaIS of the United KiJI&dom
and the United States 1bat reso1utions of the UDiIcd Naticm Security CouDCil bave reDdeIed tbcse daims
without objcct (Quntions ofInterpnttlliOlf tlIIdApplicDli01l olthe 1971 Montntll CoIrmttion arising from
the Amal Incident Dt Loc1œrlJie (libytzn Arab JœtrDhiryia v. United Statu). PreJiminary 0bjecIi~

Indgment of 27 Febmary 1998. repriDIed in 37 ll..M. 590; sec aIso C. Glay 1"be I..ockeIbie Case
CoIltiDues" Case aDIi CommeIIt (1998) 57 Cambridge U. 433.
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An iDference CID. be drawn ftom the LCl.'5 decision in Locke,bie Case, uamely,

that the Court is unwilling ta miew the decision of the Council taken under the power

coDÎerred on the Council by Chapter VU.513 Before addressing this issue, the case itself

needs ta be examjned in some detail

Libya brought the United States and the United Kingdom ta the Court for alleged

violations of its rigbts under the 1971 Montreal Convention.514 In November 1991, the

authorities in the United Kingdom and the U.S. cbarged two Libyan nationals with

placing a bomb aboard Pan Am tlight 103 on December 21, 1988; the plane exploded

over Lockerbie in Scotland. The two Govemments, in a joint declaration issued in

November 1991, asked Libya to surrender the accused for trial. The subject of that

declaration was later considered by the Security Council~ which on Ianuary 21, 1992,

adopted Resolution 731 (1992) to the same effect. Libya claimed that the Montreal

Convention was the ooly appropriate convention in force between the parties dealing with

such otfences, that the United Kingdom and the U.S. were bound by their legal

obligations under that convention, and that these two countries were acting in breach of

their obligations under the convention.'u Funhermore, Libya requested the Court to

grant provisional measures:

(a) 10 enjoin the United Kingdom [and the United States] from taking anyaetiœ
against Libya calculated to coercc or campel Libya to surrcndcr the accused
individuals ta any jurisdiction outside ofLibya; and

(b) to ensure tbat no steps are taken tbat would prejudice in any way the rights of
Ltbya with respect 10 the legal proceedings tbat are the subject of Ltbya's
Application.J16

On March 31, 1992 (three days afterthe close of the hearing and before the Court

arder was rendered), the Security Council adopted Resolution 748 (1992)517 which stated

that, "the Libyan Government must now comply without any further delay with paragraph

513 Ewing, supra DOle 459 al 76.
514 Supra note 371.
51S Articles S(2). 5(3). 7, 8(2) and Il of the Montrem Convention weœ invokcd by Libya. 1be convention
bas adopIed the c:uslOmaIy iDlemationallawmie ofAllt dedBe atjrJQlCQn, accordiDg 10 wbicb. the aIJeIcd
offender fOUDd in the tmitoIy ofa CcmtracIiDg Slate sbouId eitber bc exttadiUd 10 1be COUDIry in wbase
teIritory the ofIi:Dœ was commiltcd, or submit lite case 10 its compeICDt autborities for the puqDSe or
prosec:ution. Libya cIaimed that il bas Iaken such measures as weœ DC'œ_ry ID CSlabIish its jurisdiction
over the off'euœs cbarged. Libya aIso cIaimed tbat the UDital KiJlBdom and the U.S. by tbeir acriODS aDd
threats wae in breach oftheirobligatioos UDdcr IbeMOIftnaJCOtMfttion <_pra DOle 377).
SI' LocIœrbie Caw, SIIprtJ DOle 375 al1 aad 119•
sn SC Res. 748. SIlpra DOle 203.

97



•

•

3 ofResolutiOD 73 L" The resolution wu taken onder Cb&pter vn of the UN. Charter.

The Court took this resolution into consideration'l. and stated that, "wbatever the

situation previous the adoption oftbat resolution [748], the rights claimed by Libya under

the Montreal Convention cannat DOW be regarded as appropriate for protection by the

indication ofprovisional measures.,,'l'
ln the words of Professor Reisman, "[w]hen the Security Council maltes a

decision under Cbapter VU of the Charter tbat concems a state and the decision is

inconsistent with some other treaty-based rigbt claimed by tbat state, the Council decision

prevails.,,'2o

The basis of the Court's decision, thus, is the existence of a Security Council

decision under Cbapter vu,521 and 1 tend to agree with Professor Reisman who claims

that the Court'5 appmach "precludes in blanket fashion, the exercise of judicial

jurisdiction whenever and simply because the Council is in a Cbapter VU decision

mode.n522

To draw general conclusions in this debate it is useful to consider the ditrerent

choices available to the Court in this case. It:

[c]ouId bave beld tbat the sanctions ordered by Resolution 74& sbould he
suspended untiI such time as the Court asccrtained, at the merits state, tbat
Libya's claim was groundIess. Or it couId bave dccided !bat, sincc no sufficient
case ofmala./ides or ultra vires bad becn establishecl by Llbya at tbis prelimiDary
stage therc werc no grounds upon wbich the Court couId order such interim relief:
Or, third, the Court couId have held that no relief would he fortbcoming at any
stage ofthe prœccdings ifgranting tbat relief wouId RqUirc the Court ta make a
findiDg tbat a Cbapter vn decision of the Security Council exceeded ifs lawfùl
authority.523

511 Reisman, SI/pra note 451 al 88..
519 Loc1œrlJie Case, supra note 375 al IS, 126-127. The Comt by eleven votes ta fiw, "(fOUDd] Ibat die
cirannsranœs ofthe case are DOl such as to require tbe exercise of ilS power UDdcr Article 41 ofdie StaIUIC
ta indieate provisionalmeasures" (ibid..).
S20 Supra note 45! al 87.
521 Rcisman bas criticized Ibis formaüstic basis as an "unsoaDd constitutional policy reasolÙJl& wbich may
prove ta be ttoublcsmœ in subsequent cases." In bis view il is eaaugh for the CouDcil ID be factuaIly in a
Chapter vu. mode, aDd as such. even recommendatiODS BlaY bave the df'ect ofovenidiDg tteaI.y or custom­
based. rigbls (Le. Resolution 731 was enough for tbe Court ta reacb. Ibis CODClusiœ) (sec Reisman, SfIpra
note 451 Il87-90).
sn Ibid. al 90 [emphasis in original].. 1sbouId emphasize Ibat according ta Article 59 of the St_te oftire
LCJ. I&[t]be decisiOil of die Court bas DO biDding force except between die pllties ml in œspect of Ihat

~F~. "1be '1towas ofAppreciaIion": Who is die Ul1imaIe CiaardiaaofUN Leplityr Editorial
CoIDDlClll (1992) 16 AJ.lL 519 [bereinafter~ofAppreciaIionj al 521.
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An implicit right of judicial review would result &am either of the first two

options; judicial restraint or abdication would be the consequence ofthe tbird option.524 It

is important ta note that the Court chose not to assume "judicial restraint or abdicate.,,525

Il, in fact, chose a variation of the second option, which cm be construed as the Court's

assertion of a power to review Security Council actions, even though it did Dot vote in

favour of interim measures.526 As Kennedy bas pointed out, "[t]his sort of"review" does

not appear ta he foreclosed by the Charter, notwithstanding the potentially disastrous

ramifications of the existence of two conflieting, binding decisions by coequal branches

ofthe United Nations.,,'21

Even if the Court decides to use its powers as the "guardian of legality for the

international community" difTerently in a future case, and make a decision conttary ta tbat

of the Security COUDcil, it would bave no practical effect. It would simply lead ta

controversy. This is because, according to the U.N. Charter, it is the Security Council

which has the power ta enforce the caon's decisions upon its discretion.521 Furthermore,

according to Article S9 of the Statute of the Le.J., the Court is barred ftom anyerga

omnes pronouncements.529 Thus, it is not likely that the Court would contradiet the

Securïty COUDeil's decision in the future, as 50 doing would be futile and the only

consequence would be a weakening ofthe U.N. system.

Judge Lachs in bis separate opinion in the Loe1œriie Case, expresses this point of

view:

[i]t is important for the purposes and principles ofthe United Nations tbat the two
main orgaus with specifie powers of binding decision act in bannony-tbough
Dot, of course, in concert-and tbat each should pcrform ifs fùnc:tioDS with

514 Ibid.

m Fairness in International Lmv QIIdInstitrltions. supra DOle 171 al 243.
S26 Franck·s amdusion fiom the Court·s decision is tbat

[t]be majority and dissent opinions sean to !Je in agreemem that tbere are such Iimits and tbat tbey
cm DOl !Je Idexdusively to the Sec:urity CoundI to iDIerpret. l'be lepIity ofactions by any UN
orpn lIIDSl be judpl by referenœ to the Charœr as the MCOD5Iibdion" of • .,at~d powers.. In
extteme cases. the Courtmay bave to be the Iast-resort to Clljoy the adbereDœ of i1s members. 'Ibis
seems 10 !Je taeitIy admowledgedjudicial c:ommou ground rPowers of Appreciatiœ" SIIprtI note
523 al 522-23 [emphasis inoriginal]).

sn Kennedy~SIIpra DOte 472 al 913.
S2I Article 94(2) of the U.N. Charter srarcs tbal, "mfany party to a case fdiIs to perform the obliptions
iDaunbcnt upon il UDder a jaJdgment reudaed by the Court, tbe 0Iber puty may bave teCOUile ln the
Sec:urity CouŒiI. wbich DIIJ. if il cIeems necessaty. make recolIl'nenclariœs ordccide upon measures to be
takmto giYe eftèct to thejudgment "
m Fordie text ofArticle 59 of the StJztu~ o/tIwlCJ. see SIIprtl Dale 522.
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respect 10 a lÏtUatiOD or dispute, difIèreat aspects ofwbich~œ1hc apnda
oreach, without prejudiciDgthc e:xcrcisc of1hc athcr's power..

It cm be concluded from this debate tbat. wbile the LC.J. may Dot bave the power

10 review and overtum the Security Council's decisions stricto senso, in tbeory, il bas the

power ta decide a case concurrently with the Security Counci1 and reach a binding

contradietory decision..

In my view, Judge Lachs' opinion, demonstrates the reluetance which rightly

exists in the Court to contradiet the Councü. R.egardless ofthe opposing views ofscholars

on the issue,nI the Court will continue to deal with this legal issue in a very po/itica!

manner.n2 On the ether band, given the political and jurisdietional constraints upon the

1C.l, the mie of law will play itself out Iargely through the self-restraïnt of the Councîl

and oot through the imposition ofcontrol in a legal sense.

m· Sanctions Violating Humanitarian Law and Basic Human Rights
Raving reached the conclusion that the Security Council is bound by principles of

intemationallaw in reodering its decisions. it is important 10 determine which principles

ofintemationallaw are relevant for sanctions. That is, which principles must be respected

by the U.N. in implementation ofsanctions.

Reisman and Stevick argue tbat the relevant principles of international

humanitarian law'33 should he observed by the Security Council when implementing

SJO The LocJœl'bie Ca.w, supra note 375 al 139 (scparate opinion ofJudge Lacbs)..
531 Sec for insranœ die views expœsscd by two promiDent scboJars. FraDCk and Reisman· While Frandt
cIaims tbat in its decision on provisicmal measuœs inUbya v. UK aDd Libytl v. US4 the Court MIDIIkaI ils
role as the ullimate adritcr of institutional Iegitimacy" \POwers of AppIeciationtt supra DOte 523 • 523).
Reisman states tbat, M[h]ard subsIantive and proccdural 5IaIIdanIs Cor review of Chapter W aclÎons are
difficult to pinpoiDt in the Charter. Their very abseDœ,. in acoDlext wbere 50 much power is assipcd 10 die
CounàI, is teDiDg. A judicial review fimc:tion,. viewed in die formal Charter regime, seems somewbat
dif6cu1t" (svpra noœ 451 al 94).
532 KenDedy, in bis 8IticIe on Ibis sub,jcd. bas reacbcd the same c:ondusion, in that, he bopes that. ..Court
aDd Council will œminue to complement each OIbcr, as requircd by the spirit or me UN Charter, aad will
œmain cognizantoftheirroles andcapabilities, cad1 acImowleqing the distiDc:tiw compeIeDœ ofthe 0Iber
for addressing pIIIicuIarkiDds ofdisagreements in the iDIcmaIioDal..... (supra DOle 472 at 925).
m Such mies were embodied in four Geœva conventions of 1949:
-~aCotrvmtiorrfor lMAnœ/ioratiOll olthe Condition ofdle WOIIIIœdadSlck inJfnMdFOt'CU in tire
Field. 12 August 1949, 75 UN.T.S. 31 (eDtaed iDIo bœon 21 October 1950).
- Gmeva COIMIItion for lite Âllœlioratio" of" Condition of the WOIIIfdet( Sick Q1Id Sldpwrrœd
Mtmben ofÂl'med Forœs al Se4 12 Aupst 1949, 75 U.N.T.5.SS. (enrered ÏDIO Corœ on 21 October
1950).
- Geneva CoIrwntion~~ to T~__'" ofPrisonD'S o/W., 12 Aupst 1949, 75 U.N.T.S. 135 (eatered
into (oree on 21 October 1950).

[continuel GD die aest,..1 •

100



•

•

sanctio~ and that emorcement actions of the Council may be ülegal if they do Dot

distinguish between combatants and non-combatants.534

In&ct, u early u 1934, concem wu expressed that economic sanctions. "operate

against whole peoples and tend 10 drag millions of innocent parties iDto an aftàir DOt of

their making.,,535 The question, then, is whether economic sanctions designed ta paralyze

a nation's economic life,·wbich cause sutTering in a given community are more "humane"

tban military actions? According 10 Damrosch:

some programs of collective economic sanction, beguD with the best of
iDteDtiODS, may severely barm the~ people they are iDtended to help. Tbcre is
the perception, 8Dd possibly the reaIity, tbat sanctions, ratber tban the crises ta
which they respond, have created humaDitarian emergencies.536

Likewise, Cusese writes, "[r]espect for human dignity bas acquired such

importance in the world commuDîty that it is no longer possible ta sacrifice the interests

and exigencies of buman beings for the sake of responding to wrongs caused by

States.,,537

Concem about the human impact ofsanctions is raised by many observers without

usÎDg the legal jargon. Imposition of sanctions in certain ciraunstances may resuh in

economic crises in the target states that, in tom, result in a population's impoverishment.

Often, the policymalcers of the target states. who are responsible for the breaches of

international law, are those who are leut affected by the sanctioDS. Even wben the

formalities for the implementation of sanctions are respected, the U.N. may still ignore

the socio-economic history ofthe target state."1

- Geneva Convention rellllive CO the Protection ofCivilian Penons in n_ ofWtI't 12 August 1949, 75
UN.T.S. 287 (entered into force on 21 October (950).
S34 Supra DOle 304 al 94.
m P.S. WiIcl Ir., Sanctions and Tnaty Enforœment (CambridPt Mamdmsens: HaMrd University Press.
1934) al 219. In spite of such conc:ems. for many years the ÏJIIIIId ofecooomic smctioas an the population
of target 5IaIeS wu ipared. l'be First Report ofth~ Collective Me4fIIftS Commiltft eDIIIIIeJ3tCS fimctioas
of the paoposed ~ctMmIiDaIiDg committee" for col1eclM economie lIId fimmçial measures wbicb. inchJdes
co-ontinaliœ, makiDg specifie œcommendarioas 10 the CouDcil ordie Assembly lePftÜDI additions 10, and
amplification or modification of c:oDce:tivc economic mcasures. but CODSidaiDg die Imman ÏDIJ*:l of
saDdioDS was DOt lIICIIIioDed (set Fint Reporto/IM CoH«tïwMeMJII'U Commt"~, UNGA~ ".~
Cl, 480* Mtg. (Jan. 4, 1952) al 15--16 c:ited in Goodrich et SÎIIIGIISt SIIpra Dale 163 Il419).
S36 L.F. Damrosch. --ne Civilian ImpIct of Ec:ODomic~ [ha'ciaaftcr 1be CMJian lmI*t'1 in
~rcingRutrai"" svpra DOte lS6t 274 al 175.

Cassese. supraDOle 134Il242.
SJI In the case ofHaiti Cor ÎDSIIIICet "the UDiIcd Natioas abscned 1bc Iepl ConnaJities for impJemcming
sanctions panuaIIllO tbe fiamewOlk let out ÎIl tbe Oarter. Ya die caP'ÏZlIÎOIl vinuIIly ipaIed lllili'i
socio-ccoDomicbiSIDIy dapiIe the obvioaspavaty ofthe~ (F.S~ -UR. Sanœœs in Bai1i:

[comjnges 0Il die. DeS&: pqe] •
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The human catastrophe caused by sanctions is often emphasized Cm certain cases

in an exaggerated manner)'39 by the target states in order to incite the international public

opinion agaiDst the sanetÎons.540 NODetheless, many independent studies have confirmed

the claims of target states in this regard. In the case studies in chapter 3 the claims were

substantiated by reference ta the studie5 and statistics aVlilable on the buman impact of

economic sanctions. NotablYt there bas been controversy surrounding the impact of

sanctions against HIiti and Iraq on the civil population of thase countries. In the case of

Haïti it is even claimed that "the economic situation in Haïti bad reacbed the point where

military intervention was 'the most humane solution'.,,541

The situation in Iraq provides a good example of the efFect which ODgOing

sanctions can have. The United Nations Cbildrent s Fund (UNICEF) bas revealed that

infant mortality in heavily populated parts of Iraq bas doubled since sanctions were

imposed. From a rate of 56 per 1,000 in 1989, infant mortality went up to 131 per 1,000

in the period 1994-1999.542 A survey with the World Health Organiurion calculated

500,000 more children had died than would bave been the case ifMedical conditions had

A ConuadiClion UDder Artides 41 and 55 of the U.N.~ Note (1997) 20 Fordbam Im'l U. 1878 al
1960).
539 Cuba bas criticiscd cconomic sanctions imposcd. by the U.S. as a policy or deIibcrate genocide.. l'be
Cuban National Assembly said many people !lad died bec:ause of1ack of medicinc caused by the embargo
("Cuba CondemDs US Embargo as Genoci~" SIlpra note 281).
S«) For examplc, in the case of the U.N. sanc:tiODS apiDSt Iraq, the U.S. cIaims tbat Saddam Hussein refiJscs
ta distribute food and medic:iDes ta bis people. The State DepadmeDt spotesman Mt. Rubin said: I&[w]e
oftcn hear tbat sandions are hurting the lIaqi pcopl~ but an~ an objective anaIysis of the fads
rcweaIs that lJaq bas acœss to inlemational maIbts aod the money to boy food, but Saddam will IlOt boy or
dimibute it tG the needy." AnoIher senior State Departmcnt official Martin lDdyk said that while the
monality rate c:ontiDoed to rise amoagst cbiI~ il MS DOt due to a Jack offood or medic:iDe as a resuIt of
intematioaal sanclions: "(t]hose mediciDes 8IId nuttitioual supplemeuas are eitber sitling in warebouses
under Saddam Hussein's control, or he bas refùsed to order them" rAs Iraqis Statve, U.S. Asscrts Tbeir
Leaders Live in Luxury" The New York Times (14 Scptember 1999) AI). AnoIber report conceming ùaq
states tbat Iraq is re-expolting the supplies intendal Cor cbildrm il says are sufTering bec:ausc ofsanctions.
ln August 1999t Kuwait impounded the smaIl~ bound for the United Arab EmiJares, wben il was
discoveœd to contain two-bUDdœd-and-fifty toues ofbaby goods aDd otber supplies. The sp*csman Cor the
U.S. State~ James~ said Iraq was sbowing cynical disœgard for cbiIdrcn's sutrering by
exponing baby supplies for bard c:urrency in violation of intemaIicmal sanctioas. t'be official Imqi news
agenc:y said tbc supplies. iDduding fecding boUles from lDdia and baby powder fiom CbiDa. wcrc oCpoor
~ :md weœ beingrebJIDed ("Iraq: MysIerious Traflic" 11Ie New York nIMS (18 August 1999) A14).

1 Lcttcr fiom !tep. Robert Toaiœl1i ta Presidcot Gccqe Bush (10 Iammy 1992) cited in RcismaD &
Stevi~ supra DOle 304. footllOtC 207.
sc B.~ "Childrents Death Rates ltisiDg in Iraqi~ UNICEF Repons" Thtt New York TI1IIU (12
August 1999) A6.
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been allowed to improve at the pre-sanctions rate.543 However, the head of the UNICEF,

Carole BeUamy, bas stated tbat the U.N. sanctions Ire Dot the amy reason.544 According

ta Ms. Bellamy, "[slanmons are tools tbat are~ they are decided by others than

UNICEF, but we would urge that in imposing them to take into account the implications

for children.,,545 It is also reported that malnutrition and severe health problems due to

absence of medicines and water purification systems are commonplace.546 According to

Denis Halliclay, the United Nations Humanitarian Coordinator for Iraq, one quarter of ail

Iraqi children under the age of six are malnourished. In 12 pee cent of cases, chronie

malnutrition is leading to stunted growtb, bigh schaol drop-outs and reduced attention

spans."'7

Sanctions can also have a long.term impact on the population of a targeted

country. The view that "sanctions are only temporary tools and in theory should only

have short term etrects,,541 is also ret1ected in Security Council discussions.549 In many

cases sanctions severely affect the economie infrastructure of the target countries, which

will in tom create long-term consequences for generations ta come.

Concerns ovec the humanitarian impact of sanctions have been raised in the

Security Couneil several times. Most importantly, the humanitarian impact was

acknowledged in a letter dated April 13, 1995 trom the permanent representatives of the

permanent members ofthe Security Council to the President ofthe Council."0 The letter,

SI3 "Spc:cial Repon: SaDction-breakers risk jail" ooIine BBC
<hapi lnews2.tbls.bbc.co.ulcJbjJenglishlspeàal reponlrgionslwalcWewsid 420000/420S44.SbD>
(date ac:œssed 14 August 1999).
S44 l'be UNICEF report sparked a controversy bctwecn Iraq aad die United States over who is to blame.
Baghdad cJaimed il JDMd that saDClions are kilIing IJ1oumcl'i ofcbildrm every moD1h. The U.S. alIepd
tbat Iraqi iDd!icienc:y and obstruc:tiœism are aIso kcy factors. Ms. BcDamy said sile wouId plead the cause
ofIraets dûldrmbef'ore the U.N. sanctions colllJDittce \UNICEF ChiefPleads the Cause ofIraqi ChiIdren'"
A2ence France PreS2 (17 Odober 1999), onlinc: Lexis·Nexis (News. CURNWS».
SèJ Ibid.
S46 Sec the following œpons: J. Dreze cl H. Qazdar, "Hnger and Povaty in Iraq, 1991" (1992) 20:7 Word
DeveIopment and FA.O Natritional.A.sse.amcnt MISSion 10 Iraq, November 1993 citai in M. Grey, "UN
8aDdionsapinstlJaq: 1beHmnan lJIIpacr 0994) 70:11 CunemAfrairs BuDeIiIlll.13.
S47 "Sanctions "Have Burt People", DOl Leader", on6De: l'be Irish Tunes cm tbe Web http://www.irisb­
times.comrllisll-limglpapl998J0225/worS.hImI (date ac:œssed; 21 February 1998).
S4I SwindeUs, SIIprJJ DOle 538 al 1955.
scg UN SCOR, 49· Year, 337~ MeeliDg, UN Doc. SC/S841 (1994) (FoUowing Ibe Adoption ofRcsoIUlion
917).
550 utter daled 13 April 1995 from the PmtrDne1rt RepraenllltivU of Grilla. France, tire RJJssitllf
Federalion, the United Kingdom ofGn«Britlli" andNorthmt IMad andthe UnitedStates ofÂllleriCII to
the UnitedNtltions tMltlru.wd10 the PruidDlt olIM SeCllrity Cormdf. UNDoc. 5119951300 (1995).
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outlined SODle collSÎderatioDS wbich shouId be tabn mo lCCOUDt in the eues of

implementation ofsanctions. "1
In addition ta the Security Councî1, reports ftom other U.N. bodies ret1ect the

same concan. A 1998 report ftom the Committee on Economie, Social and Cultural

Rigbts acknowledges that, "sanctions often cause significant disruption in the distribution

of food, pbarmaceuticals and sanitation supplies, jeopardize the quaIity of food and the

availability ofclean drinking water, severely interfere with the fimetioning ofbasic health

and education systems, and undermine the right to worIc.",52

Notwithstanding a growing awareness regarding the humanitarian impact of

sanctions, the Securïty Council is still constantly criticized in the case ofsanctions against

Iraq due to the mentioned bumanitarian coneems."3

Sïnce non-military instruments-including economic sanctions-can be

destructive, it CID be concluded that they, "shouId be tested rigorously against the criteria

of international law of armed conflict and other relevant norms of contemporary

international law before a decision is made to initiate or ta continue to apply them."354

This proposition means tbat the economie weapons are subject to principles of jus ad

be/Iron andjus in be//O.55
!

The relevance ofinternational humanitarian law and principles ofhuman rights'"

is not limited to situations of collective economic sanctions. Subparagraph (d) of Article

551 Tbese proposais will be memioDCCl in tbe DeXl cbapter. See chapœr 5:V. "Conrirnring Assessmcnt oC
Sanc:tions". al 141. below.
sn General Comment No. 8 (1991): The relationship between eCOllomic SQ1IClfons and respect fo,
economic, social andCfIlIJIraI rights. UN ESCO~ 17* Sas., Annex V. UN Doc. ElC.12l1997/10 (1998) al
119.
553 See B.~ "The U.N. Report" TIr~ WtUhilfgtolf nmes (30 August 1999) A14;~ CaUs for
Diplomalic Solution ta Iraq Crisis" AgDl« F1'QItœ Pruse (26 Jmmary 1999). 0D1iDe: Lcxis-Nexis (News.
CURNWS); E. Bryant, ..Arab Meeting Meet EDds in DisIIIIay" Uniœd Pras IntmrGtlontll (24 Jaouary
1999), onliœ: Lexis-Nexis (News. CURNWS); B.~ "O.S. Plan Wou1cl Ease lJaqi PaiD; Un6miœd on
Sales Wauld Buy Fooer TIr~ WœhingtOll Tima (15 Iaœary 1999) Al; I-M. Gosbko, "On Security CouDdl,
Mixed Views ofAttack; Some Question Adionbut Also Blame Iraq- TII~ Washington nmu (17 December
1998) AJa.
554 Reisman 4 Steri~ $IIprtlllOle 304 al 95 lempwsis inorigiœI].
sss In cbapIa' 5:II, ..ApplyiDg Inrcmadoaal HumaDi1ariaIl Law SIIIIdards ta S8Dc1iœ"~ al 132, beIow, 1will
come back10 Ibis point.
S56 Regarding the relationsbip ofinternarioaallmwnifarian Iaw aDd buman rigbls McCoubœy states 1bal:

[t)heœ is maaiCesdy a sigaificant degree of colNergeoce between die c:cmcems of intaœ1iooal
IniD&iiWaD.law aDd tbose of the jnremarionallaw of buman rigbls. Ifowever, abc precise DIlIJœ
of the imafaœ bctween tIIese two secIOJS is a more CODIrOVaSiaI qucsIioa. 1be idea of
fimdamentaI emitJements iDIIcnla in the .... social coDditiaD is of anciaIl praveIIIIIœ, wi1h
101111OO1S in tbe tracIjtim of lIIIUrI1ist jurisprudence, and il bas pIayed a pIOIIIiDent IOle in the

(coaâaueI GD die DDtpapI •
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50 of the 1LC Draft ÂTticles ecboes the same concem and imposes mather restriction on

the use ofunilateral economic sanctions. Even though unilateral sanction are less likely to

violate mIes ofbumaDitarian law, resort to coUDtenneasureS tbat lead ta the violation of

basic human rights is probibited.

DuriDg the put centmy, essential rules of humanity md inviolable rights bave

been recognized by internationallaw, leading ta the prohibition of reprisais in times of

international or internai armed contliet. This development bas led to similar restrictions

on reprisais in times of pesee.557 In the Nau/i/œ Case, the tnbunal stated that a lawtW

reprisai must he "limited by the requirements of humanity and the rules of good faith

applicable in relations between States.""SI A similar statement wu made by the Institut de

droit international in its 1934 Resolution.'" Furtbermore, in many cases of unilateral

economic sanctions and even Mere retorsions, states bave taken humanitarian

considerations ioto account.560

In addition, the last subparagraph ofarticle 50 of the /Le Draft Articles prohibits

countenneasures that are in contravention of a peremptory norm of general international

constitutional deve10pment ofSOlDe states siDœ the laie Itb œntury. As a distinct sa:tor ofpublic
intemaIiœallaw, howewf, tbe Iaw of buman riglds bas Iaken shape laqe1y sinœ 1945 (H.
McCoubœy, ]lttmtlltiOltal Hrmumlttll'lan Law: ModmI ~/o,."ts lit lM LimiltJlion 01
Wœfan, tA ed. (Dartbmouth: Asbptc, 1998) al 5-6).

For a comprebeDsive bibliography on the subjcct see Jmematioaal Committee oC the Reel Cross,
Blbliograp#ry OfInœmatlOlttll HrDftlI1Ilttll1t11t LtJw AppllCGble ln Anrted Conflicts (GcncYa: lDIaDaIiooal
CoIDIDittceor the Reel Cross 1;Remy DuIIaDt lDstituIe. 1987).
sn See "Report of the Commissiœ 10 the GeneJal Assembly OD the wort ofils fimy-sevemh seaion" _pra
note 126 al 72.
551 Narl/i/Qa Case. SIlpt'tl DOle 107 al 1026.
559 Paragraph 4 ofAnicle 6 ofthat resolution states tbat

DtIIfS l'aeciœ du Npristli//n. 1"DDt doit se conformer ma ,;gluSllÏVtmtu:
(-1
4- S"œstai,. de tolite "'UIIN '* "peu qui smzit conlrtlire QII% /ois • !'lnmttmiti et QII%

aigmca de la consdeta publique.
"Résolutions vo*s par I1Ds1itut au cours de saXXXIr Session" (1934) 38 ADn. iDst. cIr. int 708 al 710.
560 For example, in the case ofdie United KùJgdom SllldiODS apiDst Argeutiua duriDg the FaIkIaDd IsIaDds
crisis. fimds wbich wouIcl normally be neœssary for living. medica1 aDd educatiœal and simiIar expenses
of œsidems of tbe Argentine Republic in the UDited Kinpm were DOt frazm. Or, in tbe case ofUnited
States toad blocbde of bide relatÎGIIS with Libya. an exception wu made Cor die pablicaliODS lDd
doDatious of articles iDlmIed 10 reIiw human 5IdI'eriDg, such as~ cIadIiD& mediciDe. aad medica1
supplies jntendrd SIIictly Cor medica1 pmposes (see '1tcport oftbe CommissioIlIO die Geaaal Assemblyon
the work of its Cany-aemh session" SIlpra lIGIe 126 al 73). More œœndy the U.S. dwnpd ils sm:tioDs
policy in 1iœ with the couœms over bmulJlilarian ÜDpICt of SIDCIÎOIIS. Aa:ordiDIlY, bumaDi1arian iIems
will be excmpted fmm fbIuœ sanctions Undasecletary ofSille SbmtEizcnsW raid reporters OR Ibis ÎSSUet
~saIcs or food, mediciDe lDd oIber hqnwnjlarian DeCatilia do DOt amaaJIy c:nJm:e • IIIIioIis miIitary
capacity or support temxism ... our parp:Ie in appIyiq sanctions is to ùd1nenœ die bebavior of regimes.

[caaâ..- GD die aat,.) •
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law.561 This prohibition is "widely recognized in the contemporary doctrine since the

Second World War."5O There is no doubt tbatjus cogens ndes may not he departed ftom

in internationallaw. However, the debate persists as to the scope of such norms. For tbis

very reason the ILe Draft Articles contain only a Don-exhaustive list of international

crimes.'"

There is no doubt tbat the issue of the human impact of collective and unilateral

sanctions and the conformity of their application with principles of international

bumanitarian law and human rights is one of the most important problems of economic

sanctiODS. In my view, this problem is the Achilles heel of economic sanctions as an

enforcement measure; it is a serious and well..founded criticism of economic sanctions

and should he addressed by the states and organimtions implementing them.

Apparently, the Security Council bas not gone any further than providiDg for

exceptions on import ofhumanitarian goods in trade embargoes, and there is no constant

practice of studying the humanitarian impact of sanctions by the Council. A number of

recent United Nations and other studies have concluded that the aforementioned

exemptions have Dot achieved the goal ofensuring basic respect for economic, social and

cultural rights witbin the target states. A major study prepared for the General Assembly

states that "humanitarian exemptions tend ta be ambiguous and are interpreted arbitrarily

and inconsistently.... Delays, confusion and the denial of requests ta import essential

net to deny people their basic bumaDi1arian ncc:ds" ,u.s. Eases Polic:y on Sallie SaDdions" The New York
Times (2l April 1999) Al & A12).
S61 This is aIso in line with the regime ofthe Vienna Conwntion which in Article 53 srates that, "[a)treaty is
void u: al the tilDe of its conclusion. it coDfliets with a pcremptory norm of geœral inlemationallaw" (1be
Vienna Convention. supra note 104). Prohibition of COUDtermeasures tbat are in coD1laVeDtÎœ of a
peremptory norm of geœral intemational law encompasscs SODle of tbe prohibitcd counaameasnres
mentionecl above. 1be reason is tbat thae is aœnain cwerIap betwecn the spberes ofbuman rigbls andjus
cogens in gc:oaaI. Catain geoeral ruIes protcctiDg specifie humm ligbts (iDdudiDg radal discriminatioa,
aparIheid, sIavery, genocide, selfdetenniDation ofpeoples) baven becn described as paemptOIy OOrDJS (sec
Cassese, supra DOle 134 al 149)~ AJso Iudge Taoaka's disscDûng opinion in the South Fut AfriCil Casu, in
which he SIa1eS tbat Msurely tbe Iaw conceming the protection ofhuman rigbts may be considered tG belong
to the jus cogenS' (South Wut Afriœ Cases (Elhiopia v. South AfriCll; Liberia v. Sottth AfriCll) second
Phase, Iuctpnent [1966] LCl. Hep. 5al 298).
sc~ of tbc Commission 10 the General Assembly on the work of Us forty-seventh sessio~ "'0
note 126 al 74 (fOOlDOte omittcd]. Sce aIso, D. AIIaDd. KlDtemaIional Rapmsibilily ml sandions: seJf­
Defence aud Cot""""",,ems in the n.c Codifieatiœ oCRuIes Goveming International Responsibili1y" in
~inedi&. SimIna.~ svpra DOle 144, 143 al 185; aod, E1agab, SIIprtl DaCe 33 al 99.

Examplcs ofjrls cog6fS mies c:an be fOUDd al 28,~ t'be ambipity exisIs espedally as tG wbich
breaches ofhumaa ri&bts obligations. 0Ibcr tban sIavery, genocide, ad apdI'tIre;~tedexamples­
constitule jnlcmatjonal CIimes.
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bumaDitarian goods cause resource shortages."SM Another report concludes tbat the

review procedure established under the various sanctions committees set up by the

Security Council "remain cumbersome and aid agencies still encounter difticulties in

obtaining approval for exempted supplies.""5

AccordiDgly. in addition to taking the long-term eft'ects ofsanctions into account,

the sanetioning state(s) or the Security Council should vigorously apply principles of

international hlmanitarian law, including necessity, pmponionality, and discrimination

between combatants and non-eombatants. Currently, the sanctions committees of the

Security Council, wbich operate secretively and cannot be monitored,'" have wied to

establish a constant and coherent practice with regard to bumanitarian concerDS. Creating

certain bodies in charge of economic sanctions and further institutionalizing the practice

of implementing sanctions can be helpful in avoiding humanitarian disasters caused by

economic sanctions.W1

IV· The Effeets on Third Parties

A- The Effectl on Third States

Unilateral economic sanction can affect third states, and in extreme cases the

implementatian of unilateral economic sanctions may even amount ta a tbrest to

international peace. Most significantly, extraterritorial application of sanctions affects

third states.

Even if not applied extraterritorially, unilateral sanctions may still, in certain

circumstances, affect the economies of third states.56I In cases when damage is caused to

a third party state by unilateral sanctions, the imposing state should not be deemed liable

unIess the coUaterai damage ta the third state amounts ta violation of its rights under

S64 '1mpact of armed confiiet on children: note by the Sccrewy-Gcnaar' (A151J306)~ annex. pm. 128~
citecl in GeMraJ COlPl1fWllt No. 8 (1997): TIIe relations/tip hMtn econonrie SDIICtÎOftS ""d resptd Jo,
economit:, social andctdhl1'tll rlghts. SIlpt'Q noie 552 al 120.
56S L. MiDcar. et aL~ Toward More Hrmrt1IIe andE/ftetiw Sanctions Managœt1ll: EnIronci"g the Capacity
olthe United NflIions S)tst- (Providcnœ: Thomas 1 WatsoIlIr.1DsIi1Ule Cor TnternatioDal Studïes, 1998) al
vii
sa Sce Paul. I.A, YSaDdions: An AnaIysis" <h1lp:l1www.s.n.!.1m6cy.oglsecuritylpnçtiqnlplysis.hpp>
(date aa:essed 28 November 1998).
S67 In the cbapœr 5:111.~g SaDdions: Bœacbes of the Elga 0mIIu ObIigaticms", Il 137,
below, proposais to deal with Ibis conœm will be exallJined
S6I For example 5IaIe A imposes sanctions onB. and C, which is die uansit SIaIC, sd'as damages Cor lOIS of
profits.
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international n.569 In other words. the third state CID oaly claim reparatiODS if the

collateral damages which it iDcurs amount to economic intervention or are in breach of

treaty rights.S70

Due ta increasing inter-dependence of economies, it is alsa conceivable tbat the

economic conduct ofa group ofstates may damage the warld trade and financial stability

ta a degree that is can be considered to he a tbreat ta international peace.sn Although

threat ta international peace is not likely ta be the result of one state imposing sanctions

on another state, it may be present in the case of sanctions imposed by a group of states

on other states, as wu the case with the 1973 Arab oil embargo.

Wben it comes ta collective sanctions, in most cases, "some states will suffer

unduly for geographic reasons or because of their special economic and finaincial

relationships with the vietim state or the state apinst which measures are directed.n571

In many cases, the economies ofneighbouring counUies are 50 interdependent that

imposition of economic sanctions &gainst one state inevitably bas serious effects on the

economies of other states.'73 The question, then, is ta decide who should pay for those

losses. This problem may lead ta the non-panicipation or weak participation of the

targeted country's trade partners. The case of Rhodesia is a good example of

neighbouring countries sutTering bardship due ta sanctions. In that case, the economies of

S69 I&lnlematiooalLepl AspecIs" mJl'a note 13 al 154.
SiG Ibid; a good example ofbreach of treaty rigbls of a tbird state as a œsult of an econolDÎc saDCtiCll is
Article xxmofGAn on "nuIIifieation and impaimJeDl":

1· If any contrae:tiDg party sbouId consider 1bat any beDefit accruing 10 it directly or iDdirect1y
UDder Ibis Agreement is bcing m1IIified or impaired or that the att;rinment of any objective of tbe
Agreement is being iqedcd as the result of
(a) the tàiluœ oClDOIbcrcoDttadÏDg party 10 cany out its ob6pbon under Ibis qreemeut, or
(b) Ibc applicaliœ by lDOIbcrc:oDllading puty oCany~ wbctber orDOt it contliets with tbc
provisions oftbis AgRement. or
(c) the exisaenœ ofany othersitualion.
the contIadiDg puty may, wim a view ID the sarisfadory adjusbDeDt of die maDC:'~ mûe written
tClAesenwion or proposais to Ibc 0Ibcr comracting party or padies wbicIl it c:onsidas 10 be
conœmcd .••

Ifthe sanc:tiOllÏDg SIlle aad tbe SlaIC Ihat suff'ers tiom collateral damaaes are boIh members of the W.T.Ooy
the latter cm cJaim nuDificalion 8Dd impùmIcnt under Ibis arlicle.. Ifowever, die SllldiOlÙDg 5Iate cm be
~by the exceptiODS in Article XXI orthe GAIT (sec infra note 623).

MImerNtioaal Law 8Dd Economie Cocrcion" supra note 94 • 245.
sn Goodricb, Hambro & Simons, supra DOle 161 al 343•
m "merœtionalLepl AspecIs" _pra lIGIe 13 al 154.
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lambia and BotswaDa were affected by the sanctions apinst Rhodesia, whicb, in~

caused non-application ofsanctions by these coUDtries."·

Logically, the cost of collective sanctions should not he barn exclusively by

innocent members of the international community wbich have significant trade relations

with the target states. However, in legal terms, it is very difticult ta argue for the

indemnifieation of states tbat bear the loss as a consequence of economic sanctions.

Article SO of the U.N. Charter may he invoked by injured states which are Dot the target

ofthe sanctions.'1' Tbat article provides that:

Ifpreventive or emorcement measures agaÙISt any state are taken by the Securîty
COUD~ any OIber~ whetber a Member ofthe United Nations or DOt, which
finds itsclf conftonted with special economic problems arisiDg fiom the carrying
out of those measures sbaIl have the rigbt ta consult the Sccurity Council with
regard to a solution ofthose problcms.

The above does not impose any substantial obligation on the Securîty Council ta

provide specifie remedies. A proposai made by Venezuela, in the process of drafting the

u.N. Charter, to replace the Mere right to consultations with a right to assistance was

unsuccessful."6

In examining the practice of the Council, it becomes evident tbat until very

recently, it never went beyond "an appeal ta the member states to render assistance" ta

member states wbich sufTered hardship as a result of panicipating in the implementation

of U.N. sanctions.'17 This practice, however, appears ta have changed, al least in the

57. Renwick. SIIpra DOte 26 al46.
51S Belore the UN. Chtll'te', in tbe fiame work ofthe League ofNaliODS tao die problem ofthird states wu
addRssed in a report. oC the SecrcIary-GeDeral, eatitIcd "Lep! Position ArisiDg from die Enforœment in
Time of Pace of the Mcasuœs of Economie PressuJe iDdieated in Article XVI of the Covenant of die
~ particularly by a Maritime Blockade.t9 However, as is expIaincd bae the approadl al Ihat lime was
bascd on di1ferent notions of intemaIional Jaw, and tùrthamore the League's economic sanctiODS wae 0D1y
recommcndatCHY. Tbc third part of the œpolt wu entitlcd Position 01 Thini Statu and stated tbat tbeir
rigbts must be fblly respecœd but they caonot abject 10 measures Iakm by League members in tbeir 0W1l
territory. As for tenitory outside. e.g. pacifie blocbde: 1- By sympa1hy thinl SIaICS lI8J let the blocbdc
apply lO tbeir vesseIs. 2-1be League may decIare Ibe situation ODe of W3r, makiDg the blockade a
belIigereD1 ODe. tbrowiDg the moral respollSibiiity for the warupon Ille third SIlle Ot states. 3- Wdbout waf,

the Ihird states might treat tbe League 8Dd the agressoras beDigerents <see WI1cI, SIIprtI note S3S al 145).
516 Simma et al, eds., SfIP'tl DOte 69 al 659. However, CWIl die DOIHIICIIIbcr staICS are enIitIed 10
consultation UDder Article 50. Federal Republic of Germany in case of sanctions apiDst RhDdesia and
SwïtmIaDd and die Republic ofKoœa in die case of sauctiODS apinsllJaq have used Ibis rigbt (ibid. al
660).
S77 Sce esptdaDy die foIIowiDI Security COUDCil reso1utions reprdiDa sanctms apiDst Southem
Rhodesia" Resolulion 253 (196&), Resolutionm (1970), ResoIu1ion 329 (1973), inwbich il was JIICIIIioned
tbat .l.ambia lIId MOZIIIIbique deseIve such assjsranœ. the COUDCil f"oIlowed ap ils cd by seadiDg ID
expert œmmiSSÏ01lIO .l.ambia10 SbIdy ils problcms <see SÏIIID ftaL, ais., SIlprtl DOle 69 al 660).
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recent case of the sanctions imposed on Iraq. In that case, numerous states requested

assistance onder Article 50. The Committee established onder Resolution 661 was

entrusted with the task ofexamjning these requests.571 A working group was established

ta consider the requests; it recommended tbat the world community should support the

affected countries with financial belp.m Furthermore, the Sec:urity Council's Resolution

687 anticipated tbat Iraq, "is liable onder international law for any direct loss, damage,

including environmental damage and the depletion of naturaI resourœs, or injury ta

foreign Govemments, nationals and corporations, as a resu1t of Iraq's unlawful invasion

and occupation ofKuwait."'1O

Resolution 687 established a Compensation Commission ta administer the

payment of indemnities caused by damages incurred as a result ofthe invasion. Although

the warding of Resolution 687 suggests that the injuries resulting from economic

sanctions should be considered as consequences oflraq's unlawful occupation ofKuwait,

that possibility was not considered in the reports orthe Compensation CommissiOn.'11

In the cases ofHaiti and Yugoslavi~ the relevant resolutions made no mention of

the economic impact ofsanctions on third states.512

On the ether band, Former Secretary-General ofthe U.N., Boutres Boutros-Gbali,

bas acknowledged the existence of the problem, stating that "there is an urgent need for

action to respond to the expectations raised by Article SO ofthe Charter.""a

m SC Res. 661, supra note 329.
519 Simma etal, cds., supra note 69 al 661.
510 SC Res. 687, supra note 335 para. 16.
511 On May 2, 1991 pursuant to Paragraph 19 of Security Cound1 Resolution 687. die secœtary-General
submitted a delaiIccl report to the Coundl on the detaiIs of tbe work of die CollUlÜSSÏœ and the Fund
established undcr tbc Resolution (Repon oftIIe SecntQl')l-Genera/ PunIIant to Paragraph 19 of&curity
Coundl Ruollllion 687 UN Doc. SI 22559 (1991) reprinIed in 30 I.L.M. 17(6). l'be e.œnpJary
e:ategorizationofthe cIaDDs gMn in puagraph 23 of1his report does DOt containdaims reIated to economic
sanc:tions. Nci1hcr does the uaer dated 2ÂIIgruf 1991 from lM Pruidmt olIM GovmIing Cormcil ofthe
United Nations CoIrrpDfStllion CommissiOlt 10 the Presidat ofthe SeCllrity CovncillDClllion such daims
(UN Doc. SI 22885 (1991) reprinIed in 30 I.L.M. 1711). Lafer. the Gowaning Coundl exduded
compens:njon for fosses sufraed as a resuIt ofdie 1Iade embargo and œlaœd measuœs (Dedsioll "*" b~

the aowming Coundlofthe UnitedNations Com~1ISQlion Commission t:fIlring ils third session, QI,. ljA
IMeling, held on 28N~, 1991. lJ.f rm.d QI the 2411 ",.ling /reld 011 16 MtlI'Ch 1992. UN Doc..
Sl23765, SlAC26fI991f1IRcv.l. repriDtcdin31 LL.M.I04S al 1046).
SI2 Sec SC Res. 841. suprtl DOte 202 aad SCRes. 757t supra DOle 349.
SI] S"pplelMllt toAnApndDfor Pellœ. supra DOle 461, pII'I. 73.
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B- Exuateaitodality
The problem of adversely atrecting third states by the imposition of unilateral

sanctions is easier to conceive in tenns ofextraterritoriality. Due to the importance ofthis

problem in the assessment of unilateral sanctions, it will be briefly discussed in this

section, bearing in minci, however, tbat question ofextraterritoriality is a thesis topie in its

own right.,...

The issue of extraterritoriality arises primarily in the case of American sanctions

against other states. 1 will concentrate on two controversial and recent Acts which

imposed sanctions on Cuba, Iran and LibYL

The Iran and Libya Sanctions Act [hereiDafter ILSA] is a recent example of the

extraterritoriality problem.'" This Act wu drafted in reaction ta aUeged state terrorism

by the two target states.. The Act requires the U.S. President to impose at least two out of

a list ofsix sanctions on any persan (nationals or non-nationals ofthe United States) who

enters into certain types oftransaetîons with Iran or Libya.'16

In practice, however, the sanctions under the ILSA have Dot been applied, and

violations of the Act have been ignored. According ta Asam, the reason for the tack of

enforcement of this Act is that the imposition of sanctions will give rise to violations of

the GATT and other agreements onder the W.T.O.'11 Applying sanctions under the ILSA

is inconsistent with the obligations of the U.S. under the GATI. In the case of the

possible imposition of sanctions under ILSA, the U.S. would have ta he prepared ta

defend its position in the W.T.O. panels under the security exceptiOn..511 The W.T.O.

panels would, MOst probably, not accept the argument that restrictions on trade are

imposed under the security exception of the GAIT~ and., MaY authorize the aggrieved

party to adopt retaliatory measures: a situation which May he damaging to the W.T.O.'s

dispute settlement system.,.,

Sl41bis briefexamiœtion is (omscing 0Il1bemes C:ODSODallt with the remajnderof Ibis thesis
515 Pub.. L. No. 104-172, 110 SIaL 1541 Aug. S. 1996 (codificd al 50 U.S.C.. § 1701 NOIe).
SI6 Sec MA. Asam. -rbe Iran and Libya SaDcticms Act of 1996: A1bom in die Sicle of the World Trading
~" Recent Development (1997) 13 BrooklynJ.a'.L. 505..

Ibid at553.
SIl Thal is tbe exœpIion JKOVided in Article XXI of the GATr discusscd in Section V bclow (for die texl of
Ihatarticle !Ce infra DOte 623)..
519 Ibid ; ILSA mntajns a SUDSCt pmvisicm fordieyear 200l
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The controversial and well-known case of the Helms-BlII1on Act,59O which seeks

ta establish democracy in Cuba by imposing sanctions, is another example of the

extraterritorial etTects of American sanctiODS. Title mof this Act, which is designed ta

protect U.S. property rigbts in Cuba, bas raised the issue ofextratenitorial jurisdietion. It

goes further tban merely imposing sanctiODS, rejects the Act of State Doctrine,591 and

allows U.S. courts to adjudicate claims arising tram expropriations carried out years aga.

lt also gives the U.S. govemment the power to deny entry into the U.S. of aliens who

traftic in property confiscated ftom the U.S. nationals by the Cuban govemment or who

are shareholders ofcorporations which traftic in 50ch property.m

Put simply, the Act conflicts with established principles of international law

because of its extraterritorial reach. It seeks ta punish non-US nationals in American

Courts for actions which cannot he regarded as illegal according ta the principles of

internationallaw.'93 The United States Govemment argues that expropriation is, under

certain circumstances, illegal under international law, and, the Act itself defends the

extratenitorial reach ofthe anti-trafficking provisions in the foUowing terms:

[t]he CODgress makes the following findings:

(8) lbe intcmational judicial system, as currently struetured, Iacks fWly effective
remedies for wrongfid confiscation of property and for unjust enricbment ftom
the use of wrongfuIly confiscatecl property by govemments and private entities at
the expense ofthe rightful owncrs ofthe property.

(9) Intemationallaw recognizes tbat anation bas the ability to provide for rules of
law with respect ta conduet outside its territory tbat bas or is intended to bave
substantial cffec:t within its territory.

(10) The United States Govcmmcnt bas an obligation ta its citizens ta provide
protection apinst wrongfùl confiscations by forcign nations aDd their citizcns,
including the provision ofprivatc remedies.

(Il) Ta deter trafticking in wrongfuIly confise:ated property, United States
DatiouaJs who wcre the vic:tims ofthese confiscations should he cndowcd with a
judicial rcmcdy in the courts of the United States tbat would den~ traflickers any
profits ftom economically exploiting Castro's wrongful seizurcs. M

590 Supra DOle 268.
591 A=mIiDg to Ibis doctriœ, municipal couns will DOt pass on die vaIidity of tbe adS of roreip
govemmalIS paformcd in their caplàties as sovereign wilbin thcir own tenitory (see Prindp/es ofPubüc
[nlentatiOllm Lmv. supra note 137815(7).
591 See L. GicrtJoIini, -rbe HeJms.Burtan Ad: IDconsislenc:y with lDIemaIioaal Law and Irmtioaa1ity at
tbdr MaxQnnm" (1997) 61. Transaat1 L &t Pary 289.
m J. 'YIIl dm~ '1JeIms-Burton: Extending the Limits of US IurisdictiOll" (1997) XLIV NetberIaDds
Int'I L. Rev. 131.147•
SM 22 U.S.C. §6081 (S){II).
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This view is based on the doctrine of extraterritoriality, according to which a

legitimate buis of jurisdiction is the effects principle, which holds that "a state bas

jurisdietion ta prescnœ law with respect ta ... conduet outside its terrÏtory that bas or is

intended to have substantial effect within its territory.,,595 But, 'ibis principle is ta seme

degree an American one,,,596 and is Dot universally accepted.591

It was precisely because ofthe extraterritorial effects ofthe Helms-Burton A.ct that

White House initially opPOsed ils adoption.591 The Act bas aIready caused problems in the

relations of the U.S. and the European Union and other treaty panners under global and

regional trade agreements.599 The European Union, on May 3, 1996, filed a complaint

with the W.T.O. Dispute Settlement Body and asked for consuItations with the U.S.

because the provisions orthe Act were inconsistent with the U.S. obligations under the

W.T.O. Agreement (Articles 1,3, S, Il and 13 of the GATT and some similar provisions

of the GATS). A panel was established, but later suspended its worlc at the request of the

S9S 1Restatement ofthe Foœign R.eIaIions Law orthe United States. § 402 (1) (c) 31237-38 citai in Bbala &t
Keunedy, supra nOIe 402 al 311.
596 Sce Bbala & Kenœdy, ibitL [emphasis inoriginal].
597 see Principles o/Pub/ic International Law. supra DOle 137 31308-309; Brett Busby alter an aœIysis of
the intematiooal jurisdietional basis oC the Helms·BIII'tOft Act aat ILSA c:omes 10 the conclusion tbat.
~[b)ased 00 the abseDœ of any persuasive jurisdicdonal basis Cor prescribiDg the AcIs ••• UDder die
Reslatement (1bird) [of Foreign Relatioas Law of the United 8rales], as \\dl as the serious jurisdietioœ1
problems \Vith tbeir antr'Cfdents. il seems dear tbal die Ads C3IIDOt be jusdfied DDder customary
intemariœallepl priDciples ofprescriptive jurisdiction" (.rllpra DOle 269 Il651); sec also Cain, supra DOte
285 al 314-389; aDd, I.W. Boscarïol. I&An ADatomy of a Cuban Pyjama Crisis: ReconsideriDg BlockiDg
Legjslatiœ in RespoDSe 10 ExIralenitorial Tilde Measmes ofthe UnitedS~ (1999) 30:3 L Pol'y Int1
Bui. 439; contra J.W. Smagula. "RedirecbDg Focus: 1ustifying the U.S. Embargo ApiDSt Cuba and
Resolving Ille SJalemIte" (1995) 21 Nonh caroliDa Joumal of InIemaIioDal Law aDd CommadaI
Regulation 66; DM. Shamherger, "The Hclms-BunOll Act: A Lep! aad EfI"ecIive Vehidc for RedJessiD&
U.S. Property CIaims in Cuba and AcœIerating the Demise oftbe camo ReBime" Note (1998) 21 Boston
College Int'l& Comp. L. Rev. 497.
591 Kaplowitz. supra note 261 al 180.
m A Resolution of the General Assembly of the OAS. adopIcd inJ~ 1996, dira:tc:d the Inter·Amcrican
Juridical Committee (the juridical body of the OAS.) "tG examine and decide upon the validity UDder
iDtaDatioaal Jaw" of the Helms-Burton Ael (OAS, General Assembly, Ruollllion on Fne Tratle and
Investme1It in the Htmisplre~, OR OEAlSer.P1AGJDoc.3375196 (1996». In its nœ-biDding opiDÎOIIt the
Inter-Amcrican Juridical CoIIIIDittee aœJ.yzed the lepJatioo aud came ta die coDdusion thal il does DOt
conform with die DOIIIIS esrablisbed by inremationallaw. Tbe opinion contains mudl that suppo11S the
doarinal basis for fair trea1mcDt and protection of private iRign iJwesbncnt, but al die same lime
condemns the application of provisions wbidl are quesIiouable DDder iDIaDaIiaaal Iaw (OAS. IDœr­
Amcrican Iuridical Committcc, Opinion o[* Inœ'·AmtriCDII Jflritictll Co1ll1llitlee in Fvlftl/mDrt of
Resolution AGIDoc.J375/96 of tlre Genmll bsertbly oflM OrgtlllizDtion ofÂIJIe1'iCQIJ StIltu. Entitled
r·Freedom of T",. tIIId Ilf'IUtIMnt ;11 the H~·, 0Il OENCJJISOIIJJDoc.67196 rev.5 (1996)
repriDtcd in35 I.L.M 1329). See aIso SJ.~ "lDlnxbJctQry Nole" (1996) 35 lL.M. 1322.
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European Union fonowing a settlement between the parties.6OO According ta this

settlement, President Clinton reassured Europeans that he will continue, until bis tenu

expires in Ianuary 2001, to suspend the application of the provision on civilliability for

trafticking in confiscated property and waive the provision on excluding aliens, their

spouses, and their minor children ftom the United States who traftic in such property.601

The issue of extraterritorial applications of the American law is not yet fully

resolved. For the moment, the United States bas refrained ftom rigorously enforcing the

provisions ofthese ads.602

c- The Etfect8 on Inclividuals
According to intemationallaw, in the case ofconective sanctions, the decisioDS of

the Security Council under Article 41 of the U..N. Charter bind ail states. Whether these

decisioDS are enforceable belore national courts depends on the national legal system in

question.603 American courts have decided that no individual rights result ftom the

Security Councîl resolutioDS.604

In the case ofunilateral sanctions, the third parties affected may be individuals.605

The imposition ofsanctions MaY affect the sanctioning state's nationals and May deprive

600 "OveMew oC the SfatewOf-p1ay of wro Disputes" (as or 8 May 1998),
http://www.wto.ol'J'wtoldisputdbu11ain. (date acœsscd: 9 May 1998). Fortbe text ofthe agreement sec
Memorandum of Undtrstanding Concenring the U.S. He/ms BIo1on Act and tire Us. Iran and Libya
Sanctions Act. April Il. 1997, European Umon aud UnitedS~ 36 LLM 529; Guide to the EU-U.s.
Srmrmit, <hIlp:l/europa.eu.inIIs97.vts> (date acœssed 1March 1999).
601 Bbala & KcnDcdy, .pranoce 402 31277.
602 It is inlerestiDg to note tbat tbJcc mœtbs after the Act took cffect, on 21 NOYCIIlbcr 1996, tbc U.N.
GeDeral Assemblyapproved a non.mndiDg resolutiOll (GA Res. 51117) calliDg for an eud to an United
States c:c:onomic masures against Cuba (sec srtpra note 285).
603 Simma d al,~ SIIpra note 69 al 626.
604 Diggs v. Iknt, [1975] 14ll.M.. 797 (O.S., Dist. Ct D.C). For the discussion in the U.S. sec 1. BiaDcbi,
"Security~~ Resolutions in United States~ (1974) 50 lDdiaDa L. 1. 83; R. Brand, aSecurity
Counc:il Resolutions; Wben Do They Give Rise tG EDCorœable Legal Rigblsr (1976) 6 ComelllDt'l L. 1.
298; T.A. Schweitzer. wrbe UN as a Source or Domestic Law: Cm Security COUDd1 Resolutions be
EDf'orœd in American COUJtSr (1978) 4 Yale Studîes in Wodd Publicarder 162. This dcbate in the United
States bas aaotbcr dimcusion: somc local SlDdiœs by Swes bavai. been imposed apiDst South Afiica in
the 19805 ml Burma (DOW MiaDmar) in 1990s (sec DM. Priee & 1.P. HanDab, 1be ConstituIionaJity of
United States SIate aad Local Sanc:ti~ (1998) 39:2HaIv. Int'l L. J. 443).
605 Private parties in gcncral (i.e. individuaIs and entcIpIises) may be aff'caal by sanctions. In Ibc case of
the U.S. SlllCtÏons apiDst ban we constandy bcar Ihat AmelÏcan COIIIpIIÙes seck exempâœ fiom the U.S.
sanctions or caIl for an eud to the SilDCliOllS becausc ofthe loss oC Ibeir intaest (sec caus Wbat Growas
Seek Iran Dar Wall Slnet Joumal (9 Dec:eœber 1998) A14; '1raD: Business People, DOt TourisIs.
Atrackccr The New York IUJUlS (28 Novembcr 1998) AI; S. NataD, "Mobil Denied" USA Today (30 April
1999) AB).
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them oftheir constitutionally or otherwise protected rigbts.- This problem is iDtertwined

with the constitutionallaw of the sanetioning state. However, since the case of the U.S.

sanctions against Cuba wu already discussed, 1 will only briefly mention the

consequences of thOIe sanctions for iDdividuals, including their property right or their

rigbt to travel The American unilateral sanctions on Cuba were cha11euged in the U.S.

courts for breach ofproperty rights and right ta traveL

The question of afTecting individual rights may be examined ftom another

perspective: sanctions inevitably affect the individuals of target states. Can a state, in

taking countermeasures, legitimately deny the nationals of the target state certain rigbts

(e.g. to invest or do business) on the ground tbat the target state bas done sc? In response

to this question, distinction should he drawn between actions that relate to the basic rights

of individuals and the privileges and benefits of foreign nationals on the basis ofa treaty

or comity.601 As Schachter points out, "[i]t is clear that grave iDfiingement of

fundamental human rights against individuals cannat he justified on the ground that

similar ... violations of human rights and dignity were perpetrated by the state of the

nationality ofthose individuals."608

According ta some jurists, blocking or confiscating the private property of

nationals of the target state as countermeasure is one of the most controversial issues

relating to actions against individuals.609 ln one CISe, a Cuban residing in Havana sued the

Federal Reserve Bank of New York to coUect the proceeds of a life insurance policy

written by bis son.610 The Bank had refused the disbursal ofthe proceeds on the buis of

the restriction imposed on the transfer ofassets ta Cuba. The court decided in fa~\)r ofthe

Bank, claiming that it wu a "ressonable response" to the actions of the Cuban

Govemment. In another case, the reguJation restricting travel to Cuba wu cballenged, but

that challenge wu alsa UDSUccessful.611

606 Forexamples and. more deWJs in this reprd, espeàally UDder theU.s. Iaw, sec L.B. BoudiD, "Economie
Sanctions aDd lndMdual Rigbls" (1987) 19 N.Y.U.1. Iut'} L. & Pol'y 803.
(lJ'I Sc:baduer, supra DOle 34 al 194.
601 Ibid. al 194.
609 E Bordlarcl "ReprisaIs on Private Propa1.]r 30 (1936) AJ.I.L 108 cited in~ _pra DGIe 34 •
201.
1510 Sardino v. Fttà1'tllRUDW BtJIIkolNew TorA; tt aL, 361 F.2d 106. œrt. D61itd, 385 U.S. 898 (1966).
611 Û.J v. RIuk. S«NtDry ofSI_. tt al, 381 U.S. 1 (1965). ADadIer iDtaeIIiq oample is tbe
probilitioa oftm'el ID lraIlduriIIg thebosIa&e CIisis. la Ibatcase when former AaarDey Geaaal œtbe U.S.

(c:ond...GD die ...,..).
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It CID be concludecl tbat, u long as COUDtermeasures taken are proportioaate and

do not infiinge fimdamental human rights, their application cannot he challenged on the

basis tbat they violated the rights of the nationals of the target state. But, a "reasonable

response" to actions of another govemment does not include the seizure of private

property simplyas retaliatiOD.6U

V· Contraclicting other Obligations of the State
As already mentioned, trade sanctions may violate international bilateral or

Multilateral treaties that the imposing states bave entered into.

In the case of collective sanctions, however, according to Article 103 of the u.N.
Charter, the solution is clear: the obligations under the U.N. Charter tnunp all other

obligations. In some cases, the Security Council bas expressly stated, in the resolution

imposing sanction~ that, in the case of contradictory obligations, the Security Council'5

sanctions should prevail.613

On the other band, the existence of multi-Iateral mangements makes unilateral

recourse ta reprisaIs more difticult. The most important treaty in this regard is the treaty

which established the W.T.O.614 This organization, which bas 135 member-states and 36

observer-states,6U bas estabüshed a multilateral arrangement that imposes a vast range of

obligations on the member-states, and binds them to maintain ftee trade. Accordingly, in

Ramsey CJarIt travelccl ta lJan witbout the State Depanmcnt·s auIhorilaIion the Depanmcnt of 1usIice
threatened c:riminal pmseœtion but nevercarried out Ibis threat (!ce Boudin. Sllpra note 606 al 818).
612 Anotber example of a case resulting fiom breach of c:oDllaCtUa1 rigbIs of privaIe pldies caused by
ecODOmic saDCtiODS is avery imerating case srm peoding in the Superïor Court ofQuebec. A dispute wbidl
bas arisen between Air Fraaœ and Libyan Arab Airtines on a S43-mil6on majntenanœ contraet-Crozen
after me United Nalions sanctions agaiDa~d be 3Ibittalcd in MoaIn:aI. AirF~ invoking
the U.N. saDdÏODS to jusIify the breach ofthe comrac:t. bas objeded to tbe llbitlation aud œfiJscd ID appoint
an arbiuator aud bas taken adion ta the Superïor Court ofQuebcc (sec P. Madùas. "FIIIICC to Ask Canada
ta Stop HelpingLibya" Th~ [Canada] NDliona/Post (16 December 1998) Al).
513 For example Resolution 841 (imposiDg SllldÎoos on Hani) iD Paragraph 9 5Iated 1bat, "[the Sccurity
Coundl) caDs upan an 5IaICS, aDd an jntanatjonal œganizltiollS, ta ad. suid1y iD. aa:ordaDce with tbe
provisions of the preseIIl resolution. notwidgtanding die existcnœ ofany rigbts or obliplioas coaferred or
imposed by any international agreemcat or any COIdrICt euICRd iDto or any liœDse or pennit graDIeCl prior
ta 23 June 1993."
514 ApntelltEsIIIb/ishi1tg th~MrdtilalD'tllT~ 0rgtmiztIti0ll. Supra DOle 47.
51S See"Members". SIlprtJ DOte 90.
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MOst~ a violation of a state's obligations onder the agreement will result fi-om the

imposition ofsanctions.616

The foUoWÏDg articles ofthe GATI'17 are relevant.

(i) Articles 1(1), 1B(4), Xl(1), XlU(I): The following proVISIOns impose

obligations on member states of the W.T.O. which may stand in opposition ta the

imposition ofeconomic sanctions: Article 1(1) ofthe GATT,'ll which envisages the mast­

favored nation principle; Article m (4), 619 which provides for principle of national

treatment; Article XI(I),62o which stipulates that no restriction or prohibition, othee tban

dulies or other charges, are permittecl against import or expert of other memben; an~

Article xm{l),621 which requires that any restriction on imports and exports of one

GATT member be extended to ail other GATT members. It is evident ftom these

provisions that any sanction imposed by one membee-state of the W.T.O. on another

member-state would he a violation of international obligations ofthe imposing state.

616 The tbird paragraph ofArticle XXI of the GATr bas the samc eff'cet as afoœmcntioœd Article 103 of
the U.N. Cht111er. 'Ibis paragraph is rcIatcd to collective measures ml aDows the conbading parties to take
action in pursuaDœ oftbeirobligations undct the U.N. Chll1'tu.
611 Supra note 46.
611 Article 1(1) orthe GATrreadsas foUows:

[w]ith respect to customs duties and charges of any kiDd imposed on or in c:oœecIion \Vith
imponatioo. or exponation or imposed. aD the ùdaDalional traDSfer of paymcnts for imports or
expons, aDd with respect 10 the metbod of levyiDg such duties and cbar&at and with respect to an
mies and formaliIies in coDDedion wilh importation aud exportaIiOll, aDd with respect to an
matters râerred 10 in puagrapbs 2 and 4 oC Article III, &Dy advaDtage, Cavour, priviIege or
immunity granICd by any coDIIadiDg party tG my product originating in or desIiDed for Ill)' otber
COUDIry shan be accorded immediatcly and UDCODditioaally to the lib product originating in or
desbDed for the taritories orail otherCOIlIIadiDg puties.

619 Article m(4) rads as CoUows:
[t]be produds of the territory of any coDUacliDg pany impaned into the taritory or IllY odIer
contJactiDg pIIty sba11 he accordcd treatmalt DO less fâwurable tban tbat accordcd ta Iike poduds
of nalioaal origin in respect ofalIlaws, replatiODS and requiœmads a8èctiDg tbeir iDIemal sa1e,
o1fering for sale,~ ttansponabon, dislributiOll oruse •••

620 Article XI(I) ofthe GATr providcs that:
[n]o probibitions or restrictions odIcr than du1i~ taxes or 0Iber cbar&at wbclber made effective
tbrough quoIaS. import or expJrt liœnscs or other mcasures, sbaII be iDsIitutcd or maüdained by
any contradiDg party on the imporration of any product of the taritory or any otber amaactiDg
party oron the exportatiœ or sale Cor expon ofany product cIesIiDed Cor tbe tenitory ofany other
contJadiDg puty.

Q1 Articlexm(l> oftbe GATt' stipuIates Ibat:
[nlo praIubition or œsttie:tioD sbaIl be appIied by any COD1IICIiDg pal)' on tbe impodaIion ofany
pmductoftbe tenitoty ofany 0Iberamuac:Iing lJIIlY or on theexpoIlllioaorany product deslincd
Cor the tariIory of any odIer contradiDg puty, UD1ess die impol'llliCll of die Iike pnxIuct of an
tbird COUIItIies or the exportaIioo of the lib procb:t tG an tbùd COUDIIies is simiIady pmbibital or
œstticœd..
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On the other band, certain articles of the Agreement contain exceptions to

aforementioned principles.

(ii) Artide Xl(2): The second paragraph of Article XI provides tbat certain

exceptions ta that article are aIlowed.m The many potential re&SOns for imposing

sanctions are not among these exceptions; for instance, restrieting trade because ofbuman

rights violations or environmental reasons are Dot included in the list ofexceptions.

(iii) Artides XX, XXI: Articles XX and XXI orthe GATT, which enumerate the

exceptional trade restricting measures, are possible avenues for the justification of

economic sanctions. 623

m The exceptions mvisaged in tbal Article are as follows:
[t]he provisions ofparapaph l ofthis Artide sbaIl DOt exteod ta the foUowiDg:
<a> Export probibiûœs or resttidiODS temporarily applial tG prevent or reIieve critical sbonages

offoodctnfrs or odIcrproduds essenMllQ the cxporting COIIbading party;
(b) Import and expon probibitians or rcsaietiODS nc:œssuy ta the application of 5IaDdards or
rqulations for the classification. grading or marbling ofcommodities in iDIemaIioœl trade;
(c> Import restrictions CIl any agricultUJal or fisberies~ imported in any fonn. nc:œssuy tG

the enforœment ofgovemmental measuœs wbichoperaœ:
(i) ta resttict the quantities of the Iikc domaIic product permittal to be marketed or produccd,

or, if tbae is DO substantia1 domestic productiœ or the like produc:t, of a domaIic product for
which the imponed product CID bc diIectly substituted; or

(il) ta remove a temporllY smpIus of tbe 6ke domesIic pIOduct, or, if tbae is DO subslantial
domestic produdiœ ofthe Iikc~ ofadomaIic product for wbich Ibe imponcd product CIIl
be dirccdy substituted, by makiDg the smplus avaiJable tG certain groups of domeslic CODSIJIIICI'S
Cree ofcharge or at priees below the curœnt market Ievel; or

(üi) tG reslrict the quaDlities permittal to bc produced ofIllY lDimal product the production of
which is diIectly dcpeocknt, wholly or maiDIy, on the imponcd commodity, if the domestic
production oftbal commodity is reIaIiveIy negli8lb1e.

œ In die early draft proposais of die GATI Ibese t\W articles were lumped togeIbcr in one article (lB.
lackso~ WorldTrade Q1fd the Law ofGA7T(lndÎJD3p'tis: The Bobbs-merill Co., 1969».
According ta Article XX:

[s)ubject ID the requircmatt tl\8t such measures are DOt applicd in a lIIIDDef whicb would CODSIitute
a mcans ofarbitmy or unjustifiable discrimiDation between COUDIries wbere the same CODdi1ions
prevail, or a disguised ratridioo œ iDlaDatiooal~ DOIhiDg in this AplemcDt sball be
consttued ta prmnt the adoption orenCorœmcntby any c:onuacting pany ofmcasms:
<a) neœssary ta pmtect public marais;
(b) necessary tG ptOIeCt human, animal or plaDt life or healtb;

(e) reIa1ÏDg to theproduds ofprison labour;
(f) imposcd for the pIOICdion ofnatioaal treasures ofartisdc, historie or ardIaeological value;
Cg) reIatiDg to the amscrvaIion of exbausdblc natuml resourœs if such mcasms aœ made
efl'eclive inœnjullaion with resttidioas on cIomestic produaioIl or c:onsumpIiœ;

Article XXI reads as roUows:
(n]olhiDg in tbis Agreement sbaIl be ccmstnICd
(a) tG requiœ IllY coDlracting parly ID fbmish IllY iDformatioa the disdosme ofwhich il CODSiders
coDtlaly ta ils essentjaI sec:urity iDtaesIs; cw~

(b) ta pment Ill)' COIIIIICIiDg party !mm takiDg IllY action which il COII5idas oecessa'Y for tbe
protectionofifs essenrial security iDtaaIs

[COllai....OR die aeupap] •
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Article XXI of the GAIT aUows the contraeting padies to take any action which

they "consider necessary for the protection of their security interests" relating te the

traffic of arms, and fissionable materials, as well as actions required in times of war or

other emergency situations. This provision is a controversial one. Tbus, "states would be

reluetant to invoke tbis provision absent al leut a plausible national security risk," and

the W.T.O. would be very likely to oppose any effort to rad tbat exception in a broad

manner as a justification for unilateral economic sanctions.Q4

Article XX may provide a stronger justification for the application of unilateral

sanctions, especially in cases involving buman rights and enviroDDlenta1 issues. Tbree

exceptions in this article-the public morals, buman lire and bea1th and prison labour­

can be invoked by states to legitimize their non-observance of their treaty obligations.

Even though states can use these exceptions to justify their unilateral economic sanctions,

a broad interpretatÎon of these provisions is unlikely. The reason is that the W.T.0.

dispute settlement system foUoM the customary mles of interpretation of public

intemationallaw, which are set out in Articles 31 and 32 of the Vienna Convention.6~ A

textual interpretation of Articles XX and XXI of the GATT does not allow a broad

(i) œlatiDg to fissiouable materials or the maœriaIs Jiom whidl tbey are derMd;
(u) relatiDg to the ttamc in arms. ammUDiûon and implemenlS oC war aDd to such tta1Iic
in other goods lIIId mataiaIs as is carricd CIl dim:tly or indired1y for the purpose of
supplying amiIitaIy establishment;
(m) takm inâme ofwar or 0Iber emergcucy in in1aDatioaal relatious; or

(c) to preveDl any contradÏDg party hm taking Illy action in pmsuanœ of its obligations UDder
the United Natioos Charter for the JI18intcnanœ ofiulemalional peaœ aDd sccurity.

624 F.I. Garcia, "The Global Marketand Human Rigbts: Trading Away the Raman Rigbts PrincipIe" (1999)
25:1 Brooklyn 1. 1nt1 L 51 al 79. In def'endiDg the Helms-Bunon Act, AmericaDs iDvoke the excepIÏœ of
Article XXI oC the GATr, tbey even bold that the vay invocation oC die GATrs secmity exccpûon bars
the W.T.O. reYÏew. But Ibis view is rejected by many <_ ~.g. H.L ScbIoemaœ & s. Ohlbofl:
I4~CoDStitulionalizalion' aDd Dispute Settlemenl in the WI'O: Nalioual Security as an Issue oC CompetcDce"
g;99) 93:1 A.I.lL. 424 al 451).

The ViennaCt1IfWntion. supra note 104. Article 31 ofthe ViennaCOIIWIItiOll states tbat
1· A trea1y sbaI1 he interpreted in good faith in accordanœ with the ordiDary mening pen to the
terms oftbe trealy in 1beirCODtextand in1bc Iigbt of i1s objcct aDdpurpase.

4- A special meaning sbaB be given to a tam ifit is eslablisbcd that tbe panics 50 iDlended
And accordiDg to Article 32:

[r)ecoarse may he !lad to supplememary mcans ofiDœrpraation. iDcludiDg the pœparalOlY work of
the 1Ieaty aDd the cin:umsIaDœs of its CODdusi~ in order to confinn the mcaning œsuItiDg fiom
the 3J1PlicaliOll of Adic1e 31~ or ta ckIaminc the meaning wbea tbe iDtapelation Aa:onIing tG
Article]l:
(a) Ieaves the maning ambiguous orobscure; or
(b) Ieads tG a œsuIt wbich is maniratly absurd or 1IIIfC8SOIIIb1e.

See aIso Garcia, ibid. al 79-10.
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interpretation.626 Furthermore. the bistory of the draftiDg of Anicla XX and XXI, and

tTavara préparatoire of the GATr demonstrate tbat the issues that typica1ly arise ftom

the implementation of unilateral economic sanctions are difticult to fit into the

aforementioned exceptions; in fact, many deleptes al the GATI negotiations were

concemed about the danger ofabuse ofthese provisions.617

It can be concluded tbat, onder the present multiIateral trading system of the

w.T.0., the practicê of imposing unilateral economic sanctions will he curtailed in the

future. The imposition of sanctions by one member state of the W.T.0. will MOst likely

be deemed to he breach of other obligations of the sanctioning state under the W.T.O.

system. Even if permitted under the exceptions of Articles XI(2), XX and XXI of the

GATT, unilateral economic sanctions should be non-discriminatory.621

VI· Politicization, Seleetivity and Double Standards
Sanetioning states are not expected to be consistent in their adoption and

implementation ofunilateral sanction programmes.629 The fact that targets are cbosen on

an political rather than principled basis is hardly objeetionable.630 Conversely, principled

application of sanctions is important in the case of collective sanctions. As Former

Secretary General of the U.N., Boutros Boutros·~ emphasized in bis Agenda for

Peacey "the prinCÎples of the Charter must be applied consistently, Dot se1ectively, for if

the perception should be of the latter, trust will wane and with it the moral authority

Q6 An example ofinvolâng Ibis article is me United Sraœs ttade embargo againstNi~ in 1985, wbich
wu justified undcr article XXI.. A panel was CSlablisbed to invesûpae die matter, and finaJIy agrœd in
November 1986 tbat die United States was widùn ils rigbls in imposiDg die trade embargo ru.S. Embargo
on Nicamgua Did Not Violate Obligations Under GAn, Dispute PaDd Rules" 3 1Dt'l Trade Rep. (SNA)
No. 4S al 1368-69 (Nov. 12. 1986) cited in R. Sutherland Wbitt. "The Politics of ProcecIuR: An
E.œninalion of the GAn Dispute Sett1ement Panel aud the Article XXI Defeuœ in the Context ofthe U.S.
~o ofNic:arapa" (1987) 19 L. &Pory Int'l Bus.. 603 al 604.
Q7 Sec Jackson, 51Ipra DOle 623 al 741·752.
QI Aa:ording to Artide~ exceptions sbouId, "Dot [bel appIied in a manner wbich wouId ccmstitute a
means ofarbi1rary or uujuslifiable discrimiDatiœbetween COUDtries wbere the same coDdioons pmaiL"
Qg That is why UDiJaIcral SlllClÏODS can be impJsed for wider II1II= or reasoDS. For example, recently, die
United States wu consicIeriDg imposing sanctions CIl China because of the possible sale of M-llba11istic
missiles 10 PakisIan. SaDdiœs wouJd bDe baDDCd Ibc sale to ChiDese ap:ics of bigh tedmology
equipment tbat couId be used for the deveIopment of missiles (Sel: .euS CODSidaing sanctions on CbiDa"
onliDe: BBC <hqp:lIpews2.thls.bbc.co.gklbilpslichl!!mfdlMie:pçifisz!ncMi4 447000/44763S.sqn> (14
~1999».
610 une CoIIcctive EDCorccment", SIlprtl note 403 al 62; UDIcs&-as JDeIIIiOIIed UDder Iast sectioll-if
sanaiODS are imposal UDdcrexceptionofArticleXXafthe GATr.
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wbich is the greatest and most unique quality oftbat instrument.""1 In practice, tao, Mr..

Boutros-Gbali criticized the Securïty Council for paying more attention te the Yugoslavia

case, when a human tragedy was occurring in SomaliL632

As this problem il, in part, reIated ta the question ofthe legitimacy of the actions

ofthe Securïty Council, which wu addressed in section nin this cbapter,633 the previous

argument will not he repeatecL

The decision to implement collective sanctions is in the band ofa limited number

of countries sitting on the Security Council, and the Securïty Council bas a seemingly

unconstrained ability to assess its own jurisdietion. Therefore, tbere is always a risk that

the sanctions may he applied for reasons ether tban thOIe provided in the U.N. Charter.

Sanctions may be applied against govemments for political reasons.. For instan~ the

human rights abuses in China and the former USSR, as weB as the invasion of

Afghanistan by the ussa were Devet sanetionecl because the countries in question were

permanent members ofthe Securïty Council and thus had a veto rigbt.634

The other problem, wbich wu brietly mentioned in the discussion of Haïti in

chapter 3,63' is the problem of selectivity or applying double standards. This problem is

closely related to the question ofwhether the application ofsanctions is politica1.. In some

cases of human rights violation, sanctions are imposed; while, in other cases, human

rights violations are ignorecl.. The point raised by many writers is tbat, in most cases, the

concern over the human rights situation ofthe target states or concems about international

peace is not the main motive for implementing sanetïons.. Sometimes other factors are

considered.. The question, then, is how ta define the categories of cases which warrant a

collective response.636

Even though the concem about double standards may bave some basis, on the

question of the politicization of the Cauncil's decision, it should be noted tbat the

631 An Agendllfo1'P~tJœ; Prevative DipiollfDCY. P~aœmdcing t1IId Paœ-fœeping. Rq1!Jrt ofthe &cntlll'y­
General J1'I1'S'Ianl to the statement odop~d by the SlIIMfit Meeting ofthe SeCllrity Cmmcil orr 31 JatIflary
1992., UN~ Al471277; S/24111(1992) al 23., reprinœd in 31ll.M.. 956 [baeiDafter An Agendofo1'
Peace]..
m -rbe Collective EDforœmcnt"'" SMpra note 403 al 62-
m See ChapIer4:D:B:~ofthe CouDcil"s Actions 1IDdI:rCbapIer VI1"., al 88., abow.
634 A.. Rosen. "CaIBIa.,s Use ofEamomic SaDctiODS for PoIitical PUIposes" (1993) SI U.T.. Fat. L.. lev.. 1
at42.
61S The case ofHaiti wu e.*,mined al 66., abcwe.
636 -rbe Civilian1Dq&t"., SIlprtl note 536 al 177
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Securïty CoUDCil is not a judicial body and it is DOt expected ta perform as such. In the

words of Kelsen, "[s]eparation of law ftom politics in the presentation of national or

international problems is possible in 50 far u Iaw in not an end in itself: but, ... a specifie

social technique for the achievement of ends determined by politicS.,,637 The realities of

international relations inevitably results politicized practices. The met tbat, five of the

strongest states are accorded a dominant mie in the Security Council and are enabled to

bind aIl the ether members "on the occurrence of rather vague contingencies that they

themselves are authorized to determine," simply ref1ects reality.631 Politicization of the

Securîty Council's decisions is inevitable, and can only be redressed by the good faith of

the Council in taking its decisions and the politica1 interest5 ofditTerent powers sitting on

the Councü balancing each other.

VII· Conclusion

Even when the conditions of legality of sanctions are fulfilled, there are still

constr8Înts on the use ofeconomic sanctions. The problems which were discussed in this

cbapter are the major points raised by critics of economic sanctions. Ideally, sanctions

should be implemented in such a fasbion to avoid the problems delineated below.

As for unilateral economie sanctions, the implementation of sanctions should not

amount to use of force, nor should they constitute a threat to international pesee.

Furthermore, unilateral sanctions should not he applied extraterritorially, affeeting third

st.ates. The expansion of Multilateral trading systems has added anotber dimension to the

use of unilateral sanctioDS. Embargoes should Dot be in breach of a state's obligations

under the W.T.O. system.

A major problem associated with application of coUective sanctions is their

human impact, tbat is violation of international bumanitarian law or basic human right5.

Collective sanctions are aIso subject to criticism due to general concems over the

composition ofthe Securïty Coonci! and the way in which it exercises its powers.

Some ofthe constraints on the use of economic sanctions are, indeed, additional

conditions for legality of sanctions. However, some constraints cm he overcome by

modifying the practice regarding imposition of sanctiODS. The nm cbapter will adclress

the proposais for the ideal application ofeconomic sanctions.

m TIre1Awof. UnitedNGtiOlV, supra DOle 239 al xiii.
m Reisman, supra DOle 451 al 83.
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CHAPTEllS- PROPOSALS

Although, Û'Om clusical legal perspective, the implementatioD of sanctions­

subject ta observance ofthe conditions examined in cbapter2~ very well he justified,

as shawn in cbapter 4, the practice ofthe implementation ofsanctions caB he modified in

such a way as ta avoid the undesired consequences of sanctions and render them more

efficient and legitimate.

Before drawing some general conclusions reprding sanctions, proposais for the

modification and refinement of sanctions practices-primarily in the context of the U.N.

collective sanctions-will he examined. In presenting these proposais, the folloWÏDg must

he taken înto account: the consequences and objective ofthe implementation ofeconomic

sanctions; developments of international law in the past decades; the past praetice

regarding the imposition ofsanctions; and, the reaction of international public opinion to

different cases.

1- Proposais for Amelioraàng the Legitimacy of the Collective Authority
of the Security Council and ilS Decisions

Criticism ofthe legitimacy ofthe Security Council can he overcome by reform of

the Council, with the view of rendering decisions of the Council more legitimate and

acceptable. While reform proposais will not bave a direct etrect on the practice of the

Council reprding economic sanctions, they will bave an impact on decisions-making and

enforcement actions ofthe Securîty COUDcil in general.

The question of reform ofthe Council is, al base, a question about the appropriate

balance between "Iegitimacy" and "etTeetiveness:" "Just as it seems wrong to gain

effectiveness at too great expense to legitimacy, 50 does it not make sense to increase

legitimacy at the expense ofa significant loss ofefFeetiveness."639 As Reisman points o~

realistically, it is impossible to satisfy ail ofthe members ofthe General Assembly, since,

"[s]ecurity, in the finallDl1ysis is Dot a verbal exercise but the exercise of power in

defense ofpublic order. Without power, security is a ward.,t64Q In dealing with proposais

for reform in the Securîty Counci~ "the inteUectual task will he to see to wbat ment

Qg Cama, SIlpI'tJ note 444 al S67•
640 SIIpra noce 451. 97.
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responsible participation and constitutional control cm he made compatible with effective
securîty.,,641

A· Refonn ofthe CompoaidOll ofdie Seauïty Couaci1

Many Ceast"ble proposais for the morm of the Council aim at changing the

composition ofthe Security Council. Most ofthe proposais in this regard seek ta increase

the strength ofthe non-Western members ofthe Council. Sïnce 1979, India, supponed by

a number of other, mainly developing states, have been calling for "equitable

representation on and increase in the membersbip of the Security Council."642 However,

due to opposition of the permanent members of the Security Council, except China, the

matter Jay dormant untill99L In 1991, and in 1992-in the first meeting of the Security

Couneil at the level ofheads ofstates-the issue was revived. Boutros-Ghali'sAn Agenda

for Peace, and the summit meeting of the Movement Non-Aligned Countries aIso

recognized the need ta restructure the Security Council. FinaIly, the General Assembly,

on December Il, 1992, adopted Resolution 4762, entitIed Question of equitable

representation on and increose in the membership of the Security Cormci/.643 In this

resolutio~ the Member States were invited to submit written comments on possible ways

in which to review membership ofthe Security Council.644 As a resuh of these aetivities,

the Assembly decided "to establish an Open-ended Working Group to consider ail aspects

of the question of an increase in the membership of the Security Council and other

matters related to the Council.,,64'

Severa! proposais have been submitted. Bach presents a different method for

reconstrueting the Security Couneil.~ Gennany and Iap8lJy and regional powers such as

India, Poland, Mexico, Brazil, Canada, Indonesia and Egypt are named in the proposais of

641 Ibid al 98.
542 FassbcDdcrlt SI/pra DOle 454.221; oIher proposais in Conn of draft resolutioDS were submitted al the
same time (ibid).
543 Question ofetplitable repruentlllion on and inae4W in the lMIfIbenhip ofthe SeClD'ity Cormci/, GA
Res. 47/62, UN GAOR, 4" Sess., Agenda item 40, UN Doc. AlRES/47162 (1993).
644 'Ibese COIDIIICIIIS wae preseDIed by the Seudaty-GcDeral in a report daIed 20 Iuly 1993 and four
addmela to Ibis report: QuUlion ofeqrdtllb/e nptUVltatioll on tIIId i1tC1YtJSf! ;11 the lIISIIbenIIip 01 lM
SeCllriIJl Cormd/: Report ofthe&cnl~ UN GAOR, 4I1b Sess.. ApDda Item 33, UN. Doc.
A1481264 (20 Iuly 1993) aud Add.l (26IuIy 1993), Add.2 (17 Iuly 1993) and Add.2/Corr.l, Add.3 aDd 4
(21 September 1993).
MS Resolution 41126 or3 December 1994 adopted conseDsualy (Draft raolDliœ Al481L28).
6461"bae aœ IlUlDaOUS proposais tbat CIIIIIOI )Je cliFnssei beœ; for deIaiIs of the carrent debaIe on Iâonn
orthe Security COUDCil and cWraent proposais sec Fasshender1t _pra DOle 454 al 211·263.
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difFerent countries and interest groups u COUIIIries wbich sbould bave some power over

decision making. Some proposais support an increase in both permanent and

nonpermanent membenhip, while others support an increase in the nonpermanent

membership only, and still others support the creation of new categories or types of

council membership. Sînce MOst of the proposais to increase the membership include

adding particular states or groups of states to the Coun~ it is difticult to see how this

increased membership of the Council will result in increasing the perception of

1grti" " 647e macy.

Furthennore, the experience ofthe Council ofthe League ofNations causes some

uncertainty and concem as to whetber an increase in membership of the Security COUDcil

is desirable. In the case of the Leagu~ even though the Counci1 wu more representative,

it lacked effectiveness as a political instrument. In the words of Carr, "reality was

sacrificed to an abstract principle.,,641 TItus, apprehension exist5 today that an enlarged

Securîty Councü will bave more difticulty making decisions. On tbis matter, Caron, after

contemplating the possibility tbat concems about etrectiveness are overstated, notes that,

"at some point an increase in the size of the Couneil would inevitably reduce its

etrectiveness." He concludes that, "th~ the question becomes the point at which this

limit is reached."649 He alsa emphasizes that the call for increased membership of the

Council, in part, cornes nom countries that seek the status of membership as opPOsed ta

an effective CounciL Taking these considerations into account, he then calls for "adding

members as appropriate to solidify [the relationship of the Council to the Assembly)

without a1so weakening either the etrectiveness or the legitimacy ofthe Council."650

ln order to avoid the complications ofamending the u.N. Charter and adding new

members to the Securîty Council, the demands of states seeking membership in the

Securîty Counci1 cao be satistied through establishing informai mechanisms for their

involvement in the Securîty Council aetivities.. In~ there is precedent for this. In the

past, the Securîty Counci1 bas created informai mechanisms which do not require Charter

6Q~ supra DOle 444.513.
641 Carr, T1r~ 7\renty Ymrs· Crisis. 1919-1939: An Introduction 10 the Study o/Intematfonal Relations
(LoDdon: MaamlJan, 1946) al 20.
649 Supra note 444 • 574 (Coomolc omittcd]..
6SO Ibid
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amendments ta satisfy demands for fimdamental change."1 Other ways of satisf'ying the

need for change include: otrering promise of increased consultations with regional

powers, and placing some regional powers or representatives of certain groups of states

on special Council committees on difrerent issues."2

B- Reform of the VerG
In practical.terms, one cannat expect the veto to be eliminated completely from

the decision-making process of the Securïty Council. Possession of the veto by five

permanent members of the Securïty Council is rooted in the '~conftontation between

utopia and reality, morality and pOW~D and was selected tram a range of possibilities

considered by the drafters of the U.N. Charter. Tbese options included the inclusion of

difFerent majorities ofpermanent and nonpermanent members' votes for decision-making

ofthe Securïty Council. In any event, the present procedure was the one chosen. This wu

the result of prevalence of the rea/in view of international relations over the

ïnternationolist one, and it is very unlikely and unrealistic to imagine that the permanent

members will give up their privileged position in the U.N. Each permanent member bas

its interest to protect The U.S. and Russia have concerns about shielding their allies such

as Israel and Serbia. Likewise, China is not iDClined to entertain any proposai for the

reform ofthe veto because ofits internaI problems.

This present situation is summarized in the Conférence room paper by the Bureau

ofthe Wor/dng Group in May 1997 in the following terms:

[t]he question of the veto is closely linked ta an increasc in the number of
permanent members. The view held by an overwhelmiDg majority is tbat the veto
is aœcbronistic and undcmocratic and should he cIimiDatcd in a modemized
United NatioDS. The veto should not perpetuate differcnccs and discrimination
amang membcrs ofthe Security Council on the one band or bctween present aod
proposed ncw permanent memben on the otbcr. This vicw bas been strongly
undcrlined by the membership. However, the permanent fivc bave indieated tbat
they will not acceot or ratify any Charter amendments which aim at abolishing or
limiting the veto.654

651 Caron sraœs that tbe budgaaIy pmœss of the UDited Nations is an example of such iDf'orma! pmcess.
Even thougbt ac:amIing ta Article 17(1) of the u.N. C1uzI1er the budget sbaIl !Je approwd by the GcDeral
Assembly by a two-dlinls majority vote, due to die U.S. etemanek. the iDformal opmIiœal budgaaIy
Dr0œs5 is DOW ODe ofccmsensus (ibid.).
l52 lbid..
6.53 Ibid. al 567 (Coomoœ omitted}.
6S4 Conference room papu by Ille BlI11ltlll ofthe Woriing Group, UN Doc. AJAc.24711997/CRP.I, al pIm
1.
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It is still the place of the academy to prepare for the possibility-no matter how

remote il may be--of future modification or e1imination of the veto. If this occurs, the

problem will then he wbich altemate system will replace the present system. No doub~

deciding tbis will he a very complicated task.es

One proposai cal1s for progressive and graduallimitations on the use ofthe veto,

the goal bein& its eventual elimination. The Movement of Non-Aligned Counuies bas

proposed that the right to the veto should be confined to decisions made under Chapter

vn ofthe aN. Charter.

Other proposais call for the elimination of the veto for questions regarding the

foUowing issues: admission ofnew members; the sending ofinvestigative missions by the

Council according to Cbapter VI; the nomination of the Secretary-General; bumanitarian

law; disputes to whicb a permanent member is party, provisional measures provided for

by Article 40, as well as decisions taken according to Article SO of the UN. Charter,

preventive diplomacy measures, including Mediation efforts; referral of issues to the

I.e.J.; measures confined to the gathering of information and ascertaining facts; the

dispatch of the U.N. observers to observe and report to the Security Council; and,

decisions entrusting the Secretary-General with certain fimetions in dispute settlement.

Expanding the scope ofprocedural matters to which the veto, according ta Article

27(2), does. not apply is another proposai. This solution avoids the problem of amending

the u.N. Charter and could be achieved tbrough revisions to the Provisiona/ Ru/es of

Procedure ofthe Security Counci/.6!6

Another proposaI aims at forbidding a single permanent member nom exercising

its veto. Accordingly, for a veto to become effective it would have to be exercised by at

least two permanent members.

It is also proposed that new permanent members of the Security Couneil should

not be awarded the right ofthe veto so that an inherendy undemocratic privilege will not

6S5 The foUowiDg proposais are SIQIIII13Ùzcd fimn FasslJendcr~ Sflpra note 454 al 263-275. Sce aIso S.D.
Bailcy~ The Proœdrue oflM UNSeClll'ity Cormci/ (Oxford: CarmIon Press, 1975) al 167·171.
656 ProvisiOllD1 lùIIu ofP1oœdlll'e ofthe Sealrity Cmmeif. UN Doc. SJ96/Iœv.7 (adopted by the 5ecmity
COUDCil al its III meelÏDg ad amencIed al ils 311l

, 1-,42111
, 4411l and 48*IJMIerinp, on 9~ 16 aad 17

May, 6 and 24 JuDe 1946; 138* aDd m-meetings, on 4 June and 9 Deœmber 1947; 4681b: meeting on 21
FebmaIy 1950, 1463 mceling on 24 Ianuary 1969, 17611l meeting on 17 Jaœary 1974, and 2410* mccIing
on 21 Dccember 1912).
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be strengthened. Conversely, some bave argucd in favor of giviDg new permanent

members the veto.

Reaching an agreement over any new composition and voting proœdure for the

Council will he very difticult and positions on concrete proposais bave still not been

reconciled. As a consequence, the efforts for confening the Security Council with more

legitimacy may bave to focus on other proposais.

c- Termination ofSanc:tioD8: Solving the Problem ofthe Revene Veto

In 50 far as the problem of teonination of sanctions relates to the ambiguity of the

objectives of sanctions, this problem cm he 50lved by "detin[ing] an objective criteria

for determining that their purpose bas been achieved.,,6'7

It is submitted tbat solving the problem of the reverse veto in the Securîty

Councü, contrary to reform ofthe veto in general, does not require Charter amendment.658

The easiest solution, ofcourse, is to address the problem at the time that resolutions under

Chapter VU of the aN. Charter are passed. This requires ÎDcorporating provisions

regardïng difFerent voting procedures for termination of Chapter VIT actions in the

relevant resolutions. There is precedent supporting this approach. This is wbat happened

in the case of the Compensation Commission established foOowing the Gulf War

according to which a Goveming Council composed of members of the Security Council

was in charge ofmaking decisions regarding the Commission, and the Goveming Council

did not have the right ta veto the Commission's decision.6'9 Caron notes tha~ in drafting

modified voting clauses to apply the above-mentioned proposai, a double veto situation

shouId he avoided: "[t]here should be no need ta discuss whether the second resolution

modifies the first or whether it ereates new obligations, a eategorization issue to which

the veto might apply.,,660 He a1so proposes tbat, "the number of affirmative votes to

tenninate a resolution should he high 50 as ta prevent political maneuvering by the state

at which the resolution is directed.n661 Such a solution may be appealing to permanent

members because it shields them ftam abusive use of the veto by other permanent

6S7 Supplement 10 AnAgendDfor Peaœ~ supra DOte 461, pua. 68.
6SI Caron. supra DOle 444 al ~84.
6S9 SC Res.6~ 20 May 1991, UN Doc. S1RES1691 in (1991) 30 Y.a.U.N. 864.
660 Supra note 444 al 585.
66t !bid. al 516•
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members. Furthermore, modified voting clauses are generally desirable because they

"increase the perceived legitimacy of decision maldng generally by encouraging the

maintenance of consensus." They are also desirable in the case of economic sanctions,

because, "[they] enable the state targeteel by the sanctions to let with a view of encling

them.,,662

Another proposed solution is incorporation of"sunset provisions" in Cbapter VII

resolutioDS, sÎmÜar to those ofpeacekeeping resolutions. After the lapse ofa certain time,

the sanctions or the Securîty Council's actions would termiDate automatically and

renewing the actions would require another resolution. This solution, it is argued, is

consistent with the spirit ofthe U.N. Charter and the principle ofgood faith.663

D- Estab6ahing a Cbaptet VII Consultation Committee

Reisman's proposai addresses the problem caused by the "absence of an

appropriate informationalloop tram Council to Assembly." He 5UGGests that a "Cbapter

VII Consultation Committee [composed of] twenty-one members of the Assembly,

representing a range ofregions and interests, to be selectecl annually by the Assembly" he

formed by the Securîty Councü.664 In cases that require a decision under Chapter VU of

the aN. Charter, the Securîty Council would notify the committee, and the President of

the Councù and the Secretary-General would meet the committee ta excbange views and

information. According to Reisman, in this fashion "the Council would always be

apprised ofrepresentative Assembly views and the Assembly, for its part, would have the

full benefit of the Council's perspective.,,66.5 In the present system, the nonpermanent

members are not "cbarged with maintaining an open line between the Council and the

Assembly." Applying this propo~ he concludes, will till this gap.'"

Other proposais ta the same etTect-"open[mg] up Council proceedings to the

General Assembly and thus increas[ing] the sense of participatory govemancen661
-

6Q Ibid.. al 587; the case ofbaq may he agoad example. Because ifthe Iarget srates ree! that DO ma1Ia' wbat
they do the sanctions will remaia inpu due 10 the veto ofa few members of the Secmity COUDCiI they
will !Ce no point iD1Iying10 comply with the Secmity COUDCiI resoIutions.
&5J Ibid. al 584.
66C SlIprtlDOte 4S1 al 99.
665 Ibid.; Reisman aIso poiDls out the importanœ ofcollSU1la1ion in interDatioœllaw as apractiœ tbat does
DOt give a velO power 10 the party consulted, butal thesame~ is more tIml meœ notification.
666 Ibid.
667 Caron, supra note 444 al S1S.
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include, the Assembly's acquisition of power to evaluate and criticize the effons of the

Seaarity Council ta maintai" intematioua1 pace and security, and giving the Secretary­

General the authorization ta notify the Assembly of disputes and situations being dealt

with by the Security Council661

llegardless ofwhich ofthe aforementioned proposais is adopted, the issue remains

the same. In the words of Lori Damrosch, "the Security COUDcil must be perceived as

acting on a principled buis in arder to continue elicit compliance with its decisions and

support ftom states whose interests do not coincide with those of the permanent

members."669

E- LimitatiOIUl on the Power of the Council: Supervi&ory Control over Council's
Actions

In the Iast chapter, it was detennined that the LC.I. bas no supervisory control

over the decisions of the Security Council. Nonetheless, the academy May explore

possible ways in which such a supervisory raie for the I.C.!. may evo/ve.670 In fa~ in the

Loclcerbie Case the Court did not overrole the possibility ofpronouncing, in the future, ils

view on the decisions ofthe Securïty Council.

The former President ofthe I.e.I., Mohammed Bedjaou~ argues that even though

no supervision oflegality was introduced under the San Francisco system,

[n]ow tbat the United Nations bas come of age, il is unthinkable tbat the system
should not he pcrfceted by iDtroducinl that supervision of legaIity, the principle
advisability ofwhich was admitted by the San Francisco Conference, !houp the
Conference lei for future decision the mcthods and procedures by which it migbt
he achievcd.671

Bedjaoui also finds it

increasingly inadmissible that international political organs should take hDertics
with the Charter or adopt a relaxed attitude towards intemationallaw when il is
theyt surely, even more tban States, !bat bave been given the duty of fortifying
internationallaw's credibility and reliability.672

6fiI Ibid.
6691'he CollectiveEDfo~, .pra note 403 al 62-
1570 Possible exercise of supclVisory power by the lCJ. in the LotbrfJie Case will be an iDdirect COD1IOI,
based on the Monnai ConverIiOll lDd DOt 011 the U.N. CJrtl11". It is sugesaed tbat if there are iDdirect
ways (or me Court tG exacise ajudicial CODIIOI on tbe Sccurity CouDcilts aetio... tbere can !Je a dùect
control tG avoid the problcm or.....zanljudicial C:ODlrOI orSOlDe actions aad DOl othas (sec~ $IIprtl
DOte SOI al 80).
671 The New World OrtIer anddie SeCflrity CormdI, supra DOle 494 al 129.
m Ibid.. al 130.

130



•

•

One can sussest, by adopting ade lege ferenda approach, ditferent ways in wbich

judicial control by the lC.I. or a politica1 control by the General Assembly may develop.

Similar attempts bave been made by, inter a1ia, the American Society of International

Law, the International Law Association, Grotius Society, and Institut de droit

international6'73 In 1950, a committee set up by the American Society of International

Law, pmposed that the International Court of Justice, in the ftamework of its advisory

funetion, consider the cases where one or more member state challenge the U.N.

competence under the U.N. Charter in a given situation.674 The International Law

Association, on the ether band, in its 47* Conference in Dubrovnick, proposed an

amendment to Article 96 ofthe U.N. Charter, according to which it would he the duty of

the political organs of the U.N. ta request an advisory opinion of the Court on any

situation in which a member state a1leged that an organ had committed an excess of its

powers under the U.N. Charter.675 Professor André Gros, wu entrusted by the Grotius

Society, in 1950, to report on "the Problem of Redress Against the Decisions of

International Organization.ft He suggested tbat in response to the need for judicial redress

for states against ultra vires decisions of international organizatjons, the Court should

bave jurisdietion to adjudicate. The remedy before the Court would be direeted against

the decision itselfand not apiDst the organiutions, and the action thus coDceived would

he deemed to have arisen out ofa dispute between the applicant member state and one of

the member states baving voted for the decision impugned. The Grotius Society did not

endorse the suggestion of its rapporteur, because it may resu1t in too many legal actions

against political organS.676 Finally, the Institut de droit international, in its Amsterdam

673 Bcdjaoui bas lIICIItioned these efforts. and the reIated texts cm be fouDd in anama 10 bis book. Sec ibid
at 55-61 and annexed documem.s
67" J.P.~ LB. Sobn, el Ut Woolsey, MReport of Special Committee on Refa'eDce 10 the
Imematioœl Court of Justice of Questions of United Nations CompeleDœ" (441b Ammal MccIing of the
AmeJican Society of Imematiooal Law, WasIIiDgton. D.C., 27·29 April 19~) (1950) Am. Soc. Int1 L.
Pme. 256 al 256-269.
675 SàlwarzaIberBer, G., MSccoDd Repon on the Rmcw of the CIarter of tbc Uniled Nations" (Forty­
Seven1h CoIIfamz ofthe lntanatiœal Law Assodatioa,~ 28 August 1956) (1956) Rep••'1 L.
Assac. 109 al 109-120.
676 A. Gros. -rbe PIobIcm ofRedJess apiDst tbe Decisions ofTnremaaional 0rpDizaIicms" (Prcœedinp of
the Intcmaticmal Law CoafaeDœ, Second Session, Middle TempleHIa~ 21 0Ct0ber 1950) (1951)
36 Gmt. Soc. 30 al 30-31.
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Session, 1957, toolt up the question. The Institut aclmowledged the merits of judicial

supervision ofinternational political organs.m

The question relates to the powers of the Security Council. It is subject ta the

same problems that surround the question ofa marm ofthe veto. Reali7-'tion ofany such

proposai cannat be expected in the Deal' future. For rea50ns ofbrevity, 1will not enter any

further into that discussion on this subject.6'7I

Due ta the sëemingly insurmountable differences of opinion regarding the reform

ofthe Security Council and judicial control over the Council's actions, it is more realisti~

to focus on other proposaIs for improving the practice of imposition of economic

sanctions.

n· App1ying International HumanitarÎal1 Law Standards to Sanctions
As explained in chapter 4, several commentators bave argued that the standards of

international humanitarian Iaw should be applied when implementing economic

sanctions.679 If principles of international humanitarian law are "an established and

accepted means of evaluating the use of one instrument of statecraft that can cause great

pain, suffering and physical harDI, then they might weil be appropriate in evaluating

another instnmlent tbat CID produce similar etl'ects.n6IO Therefore, sanctions sbould be

necessary, proportionate and maximize discrimination681 between combatants and non­

combatants.682

677 M.W. Wengler, "Recours judiciare à instituer conue les dêcisions d'orpDCS iDtematioaaux" (La
quarante-huitième session de l'Institut de Droit IntemaIional, 24 SepImber (957) (1957) 47:2 AnD. ÎD5l cIr.
inL 274 al 275.
678 Sec gencraIIy"Du coDttôle de légalité" supra note 475 al 93-107.
679 According ta Pidet, "the fundamenta' principle of humanitarian Iaw is the result of a <:ompromisc
between opposiDg conœplS: lmmaDity and DCœSSÎty" (1. Pictet. HfIIIU1IIitorlan Law and lire Protection of
War Victims(Leyden: A. W. Sijthof( (975) 3128). This fuMunental principle cm very weil be appücd to
economic sanctiœs.
610 A.c. Pierce. ~Iust War PriDdple and Economie S8nc1i..,. (1996) 10 Ethics & 1Dt1 AfI8irs 99 Il 100.
And in words ofPidet. "[t}he beIief is piDing sround that it is the fimctioDS orinœmadonallaw ta msure
minimum saCeguanis aod bumaDe trr.abDeDt for~ whetbcr in lime ofpeaœ or in lime ofwat, wbctber the
individual is inccmfliet with afomp nation or wi1h bis 0WIl~ (Pi_ ibid al 31).
681 In terms of intematioaal hmnanitarian Iaw, necessïty aDd pmportionality are principlcs ofjrls adbe/IIIII.
"The aim or jrlS ad bel"", is to avert aDd restrain resort to armed force in die CODduct of jntauatjonaJ
relations.." DiscrimiDation bctween combarams and DOlKODIbatanls is a priocipIe ofjflS in bello wbich Kjs

vested with the srœndary, but vital, ofIice of mitipling the impact and consequeuœs oC tbœe armcd
COldIidS which occur dispute tbejrIsadbelirlm" (McCoubrey, SIIprtl DOle 556 al 1-2)•
6C Reisman & SICVick, SIIprtJ DOle 304 al 128-140..
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Applying international bumanitarian law standards to the enforcement actions of

the Council also poses certain Iimits on the powers ofthe Security CounciL

A- Neceuity and Propordouality

The concept of necessity deals with the following question: "bow mucb, if any,

collateral damage is permissible in a partiaalar case?"613 Necessity bas been defined as

the minimum collateral damages necessary to achieve the objective ofthe action. "Yet" as

Reisman and Stevick point out," the concept of necessity must be elastic enough ta alIow

for substantial collateral damages when the dangers to public order warrant Ît.n68-i

Reisman and Stevick suggest that the Natural Law criteria of necessity and

proportionality should he applied when implementing economic sanctions: "the tolerance

for lawful violence, with the corresponding level of collateral damage tbat will ensue,

varies in part, accordiDg to the degree of injury that is posed ta public order and the

degree ofirreparability ofinjuries ifthey occur.,a,

Accordingly, whatever the instmment for enforcement measures (military,

economic or propagandic), the resu1ting collateral damages should be assessed thraugh

"comparative projections" ofthe com to non-combatants and non-responsible parties.616

The result of the principle of necessity is _ in dealing with a situation of

potential implementation of economic sanctions, alternative strategies should he

evaluated. The instrument which accomplishes the necessary objective with the lcast

potential harm should be preferred.617

The principle of proportionality adds another condition, that of necessity. This

principle requires tbat a "sanction programme cannat exeeed the somewbat broadly

COnstnled bounds of proportionality.,,688 In other wards, the damage to he inflieted and

the casts incurred must he proportionate to the good expected to resu1t from the action.689

613 Ibid al 128.
614 Ibid
6IS Ibid al 129; as an example tbey compare the cases oC saDCliœs apiDst SaMw Hussein md Fidel
Castro and conclude 1bat a bigbcr lewl of co1latclal damage sbouId !Je IcpIly tolerable for Sadamm than
forCasuo.
- See ibid al 130; In addition 10 tbat, the impIic:atioDS for the aMmamelll sbouId aIso be takcn ÎIIIO
aa:ount.
617 Ibid al 130.
- Ibid al 13L
- Pierce. SIIpt'tl DOte 680 • lOS.
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Proportionality as a condition for unilateral sanctions is recognized in

international law.69O Extending tbis condition ta collective sanctions is possible either

through lIII10gy with unilateral sanctions, or by applying principles of international

humanitarian Iaw.

It is, however, very difficult ta measure the intangible goals of sanctions apinst,

"tangibles Iike hunger, illness, and other physical deprivation."691 It should be noted that

this problem does not ooly arise in association with economic sanctions. The problem

arises whenever the proportionality criterion is applied ta astate'5 action, including the

use offorce.692

B- Discrimination betweea CombataDtI ad Non-CombataDtI

Sïnce economic sanctions can, in some cases, be more destructive than military

instrumenu, it is only logical and in line with "the fundamental goals of international law

that are expressed in the prescnDed law ofarmed confliet" to implement sanctions in such

a way that they will bave the least effect on civil population.693

It is, thus, preferable to implement sanctions in 50ch a manner as to deprive the

target state ofa war~ to change the political programme, or te target those who CID

influence the policies of the target state. Furthermore, "more collateral damage may he

pennitted when the target is democratic, for more adults May he deemed to support and

690 The question ofproponionality wu examjned al 25, above.
691 Pierce, SIlpl"a DOle 680 al 106. HOwevef. de Hoogh cJaims abat

[tlo the exteDt abat that it concems itself wim die enCorœmem ofprobibitions of the use offorœ.
sIavery. genocicle aDd racial discrimiDalion, daûal of seIC«tamiDation. breacbes of basic lIIIman
rigbts. the criteriafor judging proportionality betwcen WIODgfid IdS and responses tbaeto -.n ro
provide more tban. cnougIllc:eway to jumty c:vcn the imposition on a State of a complete tradc
embargo (cie Hoogh, lrIpt'a DOle 143 al 268).

692 Acx:ordiDg to Picrœ:
[t]he sanctions case poses DO special conœptual problems in applying proporIiouality critcri~

wmm aIready incorporales many lâDds of human sufl'ering to be inflieted ad many ldDds of
human values to be pIOIeCted aDd advanœd. 1bus severe hunger. iUDess. lIId 0Iber foIms of
deprivalionfouDd in cases ofsanctions are incIuded in tbe traditional c:ouœpt, which œed 110 basic:
modification bae (Pierce, ibid).

69l See Reisman Il Sterick, SIIJ"tI DOle 304 al 131. In tams of iDIemaIional hmnani1arian Jaw mcans of
warfaIe sbouIcl disaimjnate between COJDbataDls and IIOD-COmbatanls 1bat leads.~ to the problcm of
definitionoCl&~ aad IADOIl-eomhatants ft For me pnposes ofthis 1bcsis1cio DOt ueed 10 caœr imo
those deIaiIed tcehllical discussions (SCIe geaeraIlyR.R. Buter. wrhe Privy COIIIICil on die QualificalÎODS of
BeUipelllS" (1969) 63 AJ.LL. 290; B. Brunsst un.e DisliDclion bttwccn ComIwhl. aad NoD­
Comhttants" (1964) MiJi1Iry Law Revicw 76; AM. De Z&yas. I&CoaJbag" iD R.. lJenIJ.nI, ed.,
Encyc/o~dia ofPvblic /1IImIDti0NllLaw" vol 3 (AmsIadam: Nordl-HoIJaDdPbbIisbiDI Co.• 1982) 152).
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be implieatecl in the comportment tbat is the target of iDtemational condemnation and

sanetion."'"

General embargoes CID be highly destructive and therefore they should DOt be

implemented. According to Reisman and Stevick, neither the Security Council nor the

Council of the League of Nations bas ever studied the coUateral damages likely to be

caused by economic sanctions before imposing such sanctioDS.695 It il, thus, pmPOsed that

every implementation of economic sanctions should be preceded by a preliminary study

of the impact the sanctions will have on different sections of the economy and the civil

population ofthe target state.

Ofco~ due ta the nature of economic aetivities and the relation of different

sectors ofthe economy to each other, absolute precision in usmg the economic weapon is

impossible. However, some techniques should be developed to reduce the harm:

A palicy-e1fective sanctions programme is one tbat accomplisbes the objective of
c:hangiog an extemal or iDtemal palicy while rninimiziDs collateral damage. A
policy-effectivc programme minimizes collateral damage by rcducing the
duration of economic sufTering, CODcentI'atins barm on !hase who bave material
iDfluence in policy-makin& and targeting n:sources tbat are Dot csscntia1 for
civilian survivaI or bodily integrity but whose DeutralizatioD is likcly ta lead ta
desirable adjustments in the targel's policies.696

Policy-effectiveness or, in tenns of international humanitarian law, "probability of

suceess" cannot be easily estimated, but past experiences and techniques ofcontemporary

social inquiry may provide important insights into prospective effeetiveness.697 In arder ta

increase the probabüity of suceess of the sanctions programmes, ditTerent economie and

political factors should be taken into account Economie factors include: the nature of

commercial relations between the sanetioner and the target state and the economic

structure ofthe Wget state. Another important political factor must be taken into account:

the target state must be given the [oom to change its palicy without enduring a "critical

value loss." In other words, the target state must be allowed to save face.691 This goal CID

he achiev~ in some circumstances, by Pr0posing a packaged~ in which there appears

to be concessions on bath sides.

694 Rcisman &l SteYick, SIIprtl DOte 304 al 132.
69S Ibid
65J5 Ibid a 133.
fB7 Sec Picrœ, supra DOle680 a 108; and ReismaD~ Stevick, ibid.
- Rdsman~ Stevic:k. ibid. al 136.
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W'lth an effective application of aforementioned humanitarian norms and policy­

eiFectiveness techniques. economic sanctions programmes will be less likely to cause

controversy.

c- TakiDg the LongTerm Efrec:t ofSane:tioDl ÏDto AcCOUDt: ApplyiDg Article 55 of
the UN. Cbuœr

Article 5S of the UR Charter should also be considered in application of

economic sanctiODS. Because-even tbough the article is not direct/y relevant-so doing

is in line with humanitarian concems.699

Artiele 55, the openÎDg article orthe cbapter on international economic and social

co-operatio~ states that, the U.N. shall promote, inter a!ia, "higher standards of living,

conditions ofeconomic and social progress and development, [and] observance of human

rightS.,,700 This article, "delineates elementary standards and the United Nations sbould

take them into consideration before applying sanctions ... The organization would have to

fust assess the socio-economic status of the target and determine what type of sanctions

would cause the leut damage to the targetts development."701

The Committee on Economie, Social and Cultural Rights of the Economie and

Social Council ofthe U.N. bas also taken note ofthis problem:

wbatever the circumstances, [economic sanctions] should always take full
account of the provisions ofthe international Covenant on Economie. Social and
Cultural Rights. The Commiuee does Dot in any way call ÎDtO questiOD the
necessity for the imposition of sanctions in appropriatc cases in accordaDce with
Cbapter VU ofthe Charter ofthe United NatiODS or otber applicable international
law. But those provisions ofthe Chanertbatrelate ta human rights (Articles l, SS
and S6) must still be considered ta be fully applicable in such casC.'02

699 SwiDdelIs. supra note 548 al 1955.
700 Article 55 ofthe u.N. Chtll1~' reads as foUows:

[w)ith a vic:w ta the creation of conditions of Slability and weIl-being wbich arc neœssary for
peaœful andfiieudly relalions amoog nations bast.d on respect for the principlc ofequalligbts and
scIf«tenniDatiœ ofpcoplcs, tbc United NaliODS sbaIl promoIe:
a. higber staDdaIds ofIivin& full employment, and coDditions ofcccmomic ancl sodal progress ml
development;
b. solutions of intemational economic,~ beaItb, and reIated problems; and iDtemaIiclaaI,
cultmaI, and educalioaal c:o-opaatiou; lIId
c. 1DIÏ\'eISI1 respect for, aDd obscmmce ot Imman rigbts aDd fimdamemaJ fœedoms for an without
disliDction as tG race, sex, languase. orreligion.

101 SwiDdelIs. supra note S48 al 1955.
702 General ComIIIDIt No. 8 (1997): The re/ationslfip ktwm eCOllomic stIIICIiOllS tlIId respect fo,
~COllOmic' social andcu/tural rights, supranoœ 552 al 119.
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Some ofthe proposais submitted for effective assessment ofsanctions by the U.N.

bodies bave addressed the issue ofapplication ofArticle SS to economic sanctions. They

will he discussed in the foUowing section.

Creating suidelines Cor imposition of economic sanctions and further

institutionalizing the practice of implementation of sanctions will alsa amelionte the

situation.

m- Institutionalizing SanctioDs for Breaches of the Ergs Omnes
Obligations ofStates

In chapter 2 of this thesi~ 1 argued that in both cases of \. ~ilateral and collective

sanctions, the breach ofan erga omnes obligation by a state CID be a legal justification for

the implementation of sanctions by other state(s) against the violator. In this sectio~ 1

will examine different proposais for the imposition of sanctions in the cases ofbreach of

erga omnes obligations.

A· ProPOI'" ror • U.N. 5anetioDi Counci1
1 have already argued for the collective use of economic sanctions in the case of

violations of el'ga anmes obligations and breaches ofjus cogens norms. It is contended

that, in order for economic sanctions to he regarded as legitimate in these cases, "an

international representative body must have pronounced authoritatively on the illegal aets

which originally provoked them.If103 The same goes for unilateral economic sanctions in

cases of breaches of erga omnes obligations. The U.N. may be a desirable forum for

orchestrating international reaetions against breaches oferga omnes obligations.

But, al the same time, the aN. Charter, drafted more than half a century ago~

does not retleet the realities of contemporary international law. The u.N. Charter's

mechanisms are inadequate for the imposition of sanctions in cases of erga omnes

obligations. An eventual revision of the U.N. Charter should consider the question of

enforcing erga omnes obligation~ and institutionalize the use ofsanctions in such cases.

70] CasseR. SIIpra DOle 134 al 244. Aa:orcIiDg to Cassese., Ibis~ C'aIl !Je in the Conn of a
Sec:urity CouDcil resolutiOll desipaliDg a situaliœ _ a bœach of die pace (e.g. Resolution S01 (1983) te
the eff'ect tbat ArpaâDa committed a '1ftadl of the peaœ' in die case of the FaIkIaodsIMalviD~ a
decision of the compeIeDl body of a regioaal orpnizaliœ (e.g. EEC Coancil ofMiDisIas decisicm in die
same case) or a reso1ution adopted by a very large majority in die GeDeraI Assembly (e.g. RaoIutioD. ES­
612 ml 141anuaJy 1910 deploriDg the am inIeMntioD in MgbaniClJn as COIIb'IIY to the fimdamental
principles ofIapect Cor sovaàgnty) (ibid).
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One proposai caUs for creation ofa new U.N. Council on Economie SanctioDS.'704

This proposai addresses both the general issue of the legitimacy of economic sanctions,

and the specifie issue of sanctions imposed in response ta breacbes of erga omnes

obligations. According ta this proposai, a Council on Economie Sanctions should be

created because: tint, it would be more inclusive than the Securîty Council; second, there

would be no veto power for five permanent members; and third, "the tuk of imposing,

monitoring, and enforcing sanctions is Jarse and complex enougb ta justify creating an

entity wholly focused on domg these important fimetions weU.,,70S

In my view, for practical reasons, this proposai would not attraet sufticient support

in the event ofa reform ofthe UN. Charter.706 Ideally, the creation ofa separate Council,

with a large membership and no veto power, would increase the legitimacy of the

decisions of the Council and would encourage participation in sanctions programmes.

However, realistically, the adoption ofsuch a proposai would result in inefticiency.707

Strengthening the sanctions committ=, effective monitoring and constant

evaluation of sanctions programmes and their human consequences, and the inclusion of

provisions regarding enforcement action in response to breaches of erga omnes

obligations in the U.N. Charter are more feasible solutions. Compiling a list of

sanetionable violations, addressing the problem of how sanctions should be terminated,

and adopting a uniform policy for the imposition of sanctions are other steps which will

lead to the institutionalized implementation ofeconomie sanctions.

ADother proposai for institutionalizing the implementation of economic sanctions

concentrates on the application of Article SS of the u.N. Charter to economic sanctions.

According to this propo~ the Specialized Agencies of the U.N. could "form a

mechanism to assess impact of sanctions prior to their implementation, ta monitor

application of the sanctions, minimize sanctions' collateral damage, and ensure delivery

704 Sec L.~ KA ProposaI for a New United Naliœs Counàl on Economie: Sanctions" in Ccxtrigbl.t
~ supra DOle 22.187.
705 Ibid. al 191.
706 Even tbough Dumas who bas presenIed Ibis proposai describes il • ..,. from~ft tbere is DO doubt
tbat reachiDg an qreemaat on such a brœd l3IIIC of issues especially involviDg velO power of die

lIIaIICIIt mcmberofthe Security COUDCil is impassible ml, in fact, il is very utopiant .
~ the past tbcœ bas beal simiIar proposais Cor iDcrcasiDg tbe efliciCDCy of eaforc:cment of cconomie:
saDdioDS. In the case of saDCÛCIIS apiDst R"odeIia, tbc Mrican de1ep1ioDs adYanced proposais for the
appoiDImcDt ora Commissioner for United Nadoas SaDcIions apiDsl Rhodesia respoasible tG the Security

[COIlIÎIIUeI GD me aatpapI •
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of bumanitarian usistance."'701 The mie of the Specialized AgeDcies in usessing the

impact of sanctions is especially important because orthe Agencies' presence in target

states and their links with NOO's experts, and local authorities.'7œ To avoid amending the

U.N. Charter, it is proposed~ "ECOSOC could establish the mechanism to monitor

the targeted state by creating a SlJb.commiSsiOD pursuant to Article 68 of the U.N.

Charter.,,7ID Of course, in tbat case, constant co-operatiOD between ECOSOC and the

Security Council to transmit the result ofthe assessments would be necessary.

B.lnstitutiona6zing Unilateral SuetÎons throqh the \V.T.O.
For unilateral sanctions, a proper procedure for the enforcement of sanctions may

reduce the instanteS of arbiuary application by states. Furthermore, since the application

of unilateral economic sanctions increasingly confliets with states' obligations under the

W.T.O., it is submitted that the W.T.O. may be the appropriate ftamework for

implementation ofsanctions in response to breaches oferga omnes obligations.

ln fact, the W.T.O. agreement is already equipped with an article which-if

modified-eould serve this purpose. Violation of human rights or breaches of

environmentallaw nonns may be added ta the exceptions mentioned in Article XX of the

GATT and similar provisions ofother W.T.O. agreements.

Furthennore, there is always the possibility of bringing disputed unilateral

sanctions to the Dispute Seulement Body. Thus, there would be a quasi-judicial conuol
over application ofsanctions.

A more ambitious proposai is to create a body cbarged with human rights issu~

which would deal with sanctions.711 It wouId Qot be easy ta achieve this goal, as the

member states and the organization itself are hesitant about mixing political issues and

Counàl aud with a broad m:mdate to coordinate ail existing actions under the Security Council saDdioDS
resolutions. 1bisproposai fiùIcd (see Z8ck1jn, supra note 297 al 99).
7C11 Swindells. SIIprtlIlOle 548 al 1955. 1956.
7O!J In the case ofHaiti apacies and orpDizllions workiag in Haïti proved ID be the most useful in beIpiDg
to monitor the impact of sanc:tiœs œ the IarJel's popdation by the information. coll5llUdive commenlS.
relevant ÏDpUl tbal tbey prorided (ibid. al 1956).
110 Aniela 61 of the U.N. C1uJI1u SIIIes tbat M[t)be Economie ml Social Council may make sui1ab1e
ammgemeDIS for amsubatiœ wim non-govemmental orpDizllioas wbich aœ coaœmed with matteIS
within ils competeDœ. SDCh amlDgements may be made with iDIcmaIioaal orpDÏ1JItioDS aDd, wbae
apprOPriale. with national orgaoi7atiODS ailer consultation with tbc Membcr of the United NaIioDs
concemed."
111 See P. SIirIiD& "Tbe Use of Tilde Sanctions • an EDf'orcemmt Mechanism ror the Basic Buman
Rights: a pmposal for addition to the Wodd Tilde OrpnizaIion" (1996) Il Am. U. I.IDt'L L. & PoI'y l.

139



•

•

trade ma1terS. But, al the same time, in the absence of an institutional application of

UDilateral sanctions, each unilateral application ofsanction will result in a new dispute the

Dispute Settlement Body.

IV· Protecting Third Parties
As mentioned in the last cbapter, tbird states or individuaIs often suffer the

consequences of economic sanctions. The effects of sanctions on third panies should be

considered in the planning stage.

In imposing sanctions, the SlDctioning states may violate the rights of their own

nationals. Violations of these rights, and the remedies available to individuals in cases of

violations are issues related ta domestic constitutionallaw of the states. Suffice it ta say

that the basic human rights ofnationals should be protected in any event.

Proposais to reduce the negative effects of collective sanctions on the economies

of third states are relevant ta the present discussion. In An Agenda for Peace, Sutras

Boutros-Ghali, in response ta the problem of collateral damages of sanctions, proposes

that the injured states "should be entitled not ooly ta consult the Security Couneil but a1so

ta have a realistic possibility ofhaving their difficulty addressed."712 He elaborates on this

proposai and recommends that, "the Security Council devise a set of measures involving

the international financial institutions and other components ofthe United Nations system

that could be put in place to address the problem."713 FoUowing up on this idea, in the

Supplement to an Agendafor Peacet he reports that he sougbt the opinion ofthe heads of

the international tinancial institutions.714 They acknowledge the coUateral etTeets of

sanctions, but pmposed tbat injured states should be helped in the ftamework: oi: "existing

mandates for support of coUDtries facing negative extemal shocks and consequent

balance-o&payment difticulties" and that no special provisions should he made for that

purpose.715 In the Supplement to An Agendafor Peace, he proposes a mecbanism to, inter

nz Agendtlfô'Petlœ, supra DOle 631 .75.
713lbid.
n.. Sanctions in ContalpOrtl1'yPosp«tiw, _pra note 55 al 80•
715 Supplement toAnAgtnda/orPeace,SIIprtlDt* 461, plia. 74.
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a/ia, "explore ways ofassisting Member States that are sufrering caBateraI damage and ta

evaluate claims submitted by such States under Article 50.'1116

The fact tbat the former Secretary-General of the UN. acknowledges the problem

ofthe effeets ofsanctions on third parties indicates tbat the mecbanisms DOW in place are

not sufticient. Implementing the proposaIs ofBoutros-Gbali is the least that cm be done

to address the problem.

V· ContinuingAssessment ofSanetionl and Procedural reform of
Sanctions Committees

Continuing assessment of sanctions is one way to address many of the problems

related ta economic sanctions: "[e]conomic sanctions programmes must continuously

update their information as the programme proceeds ta ensure that they are consistent, in

their etrects with internationallaw."717

A letter dated April!3, 1995, tram the representatives ofthe permanent members

of the Security Council to the President of the Council (regarding buman impact of

sanctions) recommended objective assessment, "ofthe short- and long-term bumanitarian '

consequences of sanctions in the context of the overall sanctions regime, [and in

appropriate situations, reviewing] the application of sanctions and takrmg) appropriate

actions." The letter also recommended tbat due regard he given to the humanitarian

situation ofthe targel state, that simple authorization procedures he developed in the case

of essential humanitarian supplies, and tbat, "the etfectiveness of the sanctions

committees [be improved], by drawing on the experience and the work of different

sanctions committees."711 Similarly, the aforementioned report of the Committee on

Economie, Social and Cultural Rights orthe Economie and Social Council of the U.N.,

gives proposais for assessment ofsanctions. The Committee bas noted proposais such as:

those caIling for the creation ofa United Nations mccbanism for anticipatiDg and
traeking sanctions impacts; the elaboration of a more transparent set of agreed
principles aod procedures basecl on respect for human rigbts; the ideDtifieation of
a wieier range ofexempt goods and services; the authorization ofagreed tccImical

716 Ibid, para.. 75. 'Ibis ma:banism wouIcl Ime to be located in the U.N. SecreIariat ml sbouIcl be
empowered ta utilize the expertise avaiIable Ihraugh tbe U.N.~ in pldicular Ibat of tbe Bœtton
Woods insIituIions (ibid pm. 76).
717 Reisman 4 Ste\'ict. SIIprtl note 304 Il 140.
11. utter dDted 13 April 1995 from lM pmllQllltllt RepresentGtiWs of China" France. lite RKSSiQII
FedD'tltion. ,.UnitedKi",dom olGnlllBritIJiIt tIIIdNorthmr lreJœd tllfd lM Un;~dStDtu ol.AmmCll 10
the UnitedNationsaddns.wdta lM PruidDlt0[* SeCllrily Cmmcil. SIIpI'tl Dote 550 al 2-3.
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1pIlCÎe5 to clctermiDe exemptiœs; the creatiœ of a bcacr œsourced set of
sanctions committees; more precise targeting ofthe wlDerabiIities ofthose whose
behaviour the intcmatioDa1 community wisbes ta change and the introduction of
greater overaI1 flexibiIity.719

It is also suggested that while the obligatioDS created by the implementation of

Cbapter vn sanctions are very important and preempt any conflieting statutes or

obligations,720 the sanctions law or sanctions administration and procedural law are

among the least developed areas of international law.121 In line with proposais for

institutionalizing sanctions, one proposai is to create a general sanctions committee as a

subsidiary organ of the Securïty Council. This model could he varied by baving severa!

such subsidiary bodies, one for substantive political matters, one for purely administrative

tasks, and one specialized to address humanitarian exemptions. There should alsa he more

accountability in future sanctions committees. They should be required to submit periodic

reports on their work to the Sec:urity CounciL722

VI-Summary
To summarize, the proposais presented in this chapter concenttated on the

following: rendering the Securïty Counci!'s decisions more legitimacy by creating more

encompassing consultative bodies and possibly reforming the veto; addressing the

problem of reverse veto by incorporating different voting procedures for termination of

sanctions, or providing for sunset provisions; applying international humanitarian law

standards of neeessity, proponionality and discrimination between combatants and noo­

combatants to economic sanctions; in accordance with Article SS of the u.N. Charter,

taking ioto account the long term effects of sanctions; institutionalizing sanctions for

breacbes oferga omnes obligations through enlarging the exceptions ta Article XX of the

GATT or Cfeating a special body in the W.T.O.; Cfeating effective mecbanisms for

protecting third party interests; and finally, creating a United Nations mechanism for

anticipating and traeking sanctions impacts and developing the administration and

procedurallaw ofsanctiODS.

719 Genual Cornnaetl No. 8 (1997): The reltltionship between ~conomic Sll1ICIions and respect for
ecollOmic. social andClÙtrual nlhlS, SIIp'a note 552 al 122.
720 See Article 103 ofthe U.N. Choner. supra note 166.
721 Sec P. CoDIoa.~DS hm Iraq: 1bc FUDdiœs of the Iraq SaDàiODS CoIIIIDittee as a Sourœ of
SaDdioDs ImpJementariœ AuIbori1y and. PracIice" ReœDt Development (1995) 35 Va.. l. Int1 L. 633 al
664-5•
722/bid. al 666-7.
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CONCLUSION

The growth in the use ofcollective and unilateral sanctions in the post-Cold-War

epoch calIs for a re-examination ofthe legal buis and restraints on the implementation of

sanctiODS. This thesis is an attempt ta explore, ftom a legal point of view, the problems

and restrictions associated with sanctions, and su.est ways in wbich sanctions cm be

rendered more legitimate in terms ofinternationallegal requïremeDts.

Unilateral and col1~"1ive sanctions are based on difFerent legal premise~ and thu~

their legal bases were studied separately. One of the main propositions of tbis thesis is

that there is a potential new legal buis for bath unilateral and collective sanctiODS.

Due to the developments in international law of the past century and the

emergence of erra omnes obligations, traditional doctrines are no longer sufficient for

justifying enforcement aetions-including economic sanetions-taken by states. Even the

open-textured quality of Article 39 of the U.N. Charter is not a sufticient legal buis.

There is a lacuna in the field of enforcement of international law and especially erga

omnes obligations, and the Securîty Council bas tried ta fill that lacuna by using its

powers and discretion.

It was argued that, in cases of breaches oferga omnes obligations, the Council is

expected to intervene. However, in certain cases, it is impossible to justify such sanctions

within Cbapter VU of the aN. Charter. Yet interventions CID be justified under

intemationallaw. The proper ftamework and procedure for implementation in these cases

bas yet to he created.

There is a very important restriction on the use ofunilateral sanctiODS. The advent

of the W.T.O. (with its ever-growing membership) signais the estabüshment of a

multilateral trade regime. This situation renders it difticu1t to implement unilateral

sanctions without coDtravening Multilateral obligations. Considering the limitations

placed on use ofunilateraI economic sanctions by provisions of the W.T.O. agreements,

the Iikelihood tbat unilateral sanctions will be used in the nelr future is slight.'723

1%3 Sec Reisman .tSterict, SIlpra DOte 304Il95. Ewn1be United StaIes wbicb, 1rIditioDaIIy. bas tiequadly
been usiDg saDClÏons as apolicy 1001 scems ta hPe reacbal the caacIusion tbat priority sbœId !Je lÎftIl ta
collective SlDCtioas in comparisoD with UDiJaIeral saDdÎCIIS In ApiI 1999, in the COIIIext of a 1mJIder
attempt • compœbeDsive .œœs rerorm. il was annmnœd tbat 1be pl is to œsort 10 UIIiIataal

[concinues 011 die aatpIF) •
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Notwithstanding tbis lega1limitation, there are otber reasons to prefer collective

sanctions over UDilateraI ones. As the world economy bas become increasingly

interconnected, unilateral economic sanctions are less likely ta he successtùlly

implementeeL'724 Target states CID always satisfy their needs ftom altemate markets.

Furthermore. collective actions are generally cheaper, help neutralize domestic political

opposition, offer opportunities to acquire usefW political allies, reassure the internati\lnal

community that opefatiODS have limited and legitimate goals and reduce the risk of large­

sca1e force heing used by rival powers.1%5

As far as collective sanctions are concemed, they are one of the only means of

international enforcement; and, in the absence ofsuitable alternatives, their application is

inevitable. The emphasis, thus, should be on refining sanction programmes. The cases of

implementation of sanctions in the past are subject to valid criticisms. Even when the

classical conditions of legality of sanctions were observed, it was argued that sanctions

are still subjeet to restrictions and their application raised problems related ta broader

constitutional issues within the U.N. as weil as the structure and fimetioning of the

Securïty Council. Limits sbould he set on the Securîty Council'5 absolute discretion and it

should not be conceived to be an agency legibus solutus.726

Solution to problems related to the structure of the Securïty Cooneil and the veto

and constitutional control lies, in part, in reform proposais; These question are very

complicated and subject ta political concems. They relate ta a deüeate balance between

effective security and legitimacy.717

In the meantime, there are interim solutions. There il, undoubtedly, room for

improving the legitimacy of the Securïty Council'5 decision-making procedure. In the

absence of agreement on U.N. reforms, heavy emphasis should be put on process, "not

because ... justice is merely procedural, but because ... our diverse global community is

more likely to find its vision ofsubstantive justice through a process involving debate.n728

sanctions only der an 0Iber optioos. induding c6p1omac..y and mnlh1ateral sanctions have bcen cxJumsu:d
ru.s. Eascs Policyon Some Sanctions" TIre New Yori nmu (21 April 1999) AI & AI2).
724~ SIIprtl DOle 704 al 190.
125 A. Roberts, 1bcUDW NaIioDS aDd lJdemational Security" (1995) 35:2 Surviwl3 al6.
726 See B. CoDf'om. MNOIl-coame SaDctiaas iD the UDitld Natioas CbaIta: Some LcssoDS fiom the Gulf
W~ (1991) 2EuropemI. Int'l L. no al 112.
m See ReismaD, SflJJI'tI DOCe 451 al 91.
121 Carœ, supraDOte 444. Sil.
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To reduce the efrect of the veto, nonpermanent members of the Security Council cu at

least ask for the inclusion ofmodified votiDg clauses or sunset clauses.'729

It is alsa suggested that while the obligations created by the implementation of

Chapter vn sanctions trump ether state's obligations,730 the sanctions law or sanctions

administration and procedural law are among the least developed areas of international

law.73i Establishing a proper mecbanism for the implementation and institutionalization

of sanctions-especially in cases of implementation in response· ta breaches of e'la

omnes obligations-wi11 ameliorate the current situation and diminish the criticism ofthe

Securîty Council aetÎons.'732

A major concem reprding the implementation of sanctions in the recent years

relates to their human impact. Contrary ta the traditional view that sanctions are

"perceived as non-violent alternative to the use of force," recent cases bave proved that,

sometimes, "sanctions May have a more devastating impact on the general population

than a Iimited but directed use of force.,,'733 It was argued that ta address this concem

sanctions should be subject to the principles of international humanitarian law. Sanctions

must he applied more discriminately to bit the intended target.

A rigorous assessment ofthe collateral damages caused by sanctions is, tbus, very

important The assessment ofsanctions should he done on a case by case basis taking into

account different cîrcumstances. The decision regarding appropriateness of sanctions

should be based on an understanding of the environment targeted by sanetio~ and priee

of achieving the desired objectives through sanctions. It is even suggested that

"sometimes a precise use of the military strategy will more efticient1y acmeve the

international objective and more closely approximate the tests of lawful international

coercion tban would an undetined economic sanctions programme.n 734

n9 Ibid al 587
130 Article 103 orthe U.N. ChtInu.
rn See ConIon, supra Dale 721 al 664-5.
mIn linewith such proposais il is sugesœd tbat UDder Article S5 of the U.N. Chtl1'tu. the U.N. is requiJed
lO create a mninab1e development poücy aDd the sanctioas appIiecl UDder Artide 41 of the UN. Chanu
shouId DOt1Q1CIemrine Ibat duty (see SwiDddIs. supra DOte S4I al 1961).
733 1. BouIden, The Application of Sanctions ""dg CIrDp.r Yll 01 the United Nalions Char1et": A
Cont6llptWt1l'Jl~ (Canadian cemœ(or Global Sccurity, 1994).
134 Reisman & Stcvick, SIIprtl note 304 al 141.
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This conclusion bu broader repercussiODS in terms of international law. A few

decades ago. Hart claimed that in disputed matters in intemationallIW, "often no mention

is made ofmoral right or wroll& good or bad."n5 Conversely, it is evident tbat there is no

room nor tolerance for immoral bebaviour today. International law and international

publie opinion will simply not aIlow it. The met tbat in recent cases, the international

community did endeavor to &Ct with wisdom and prudence and ta leam ftom past

mistakes render the questions of human impact and moral repercussions of imposing

sanctions even more difticult.'736

Finally, as Damrosch states:

[s]electivity in the adoption of sanctions may he incvitable Cor the foresceablc
fUture, as key intemational adors set the agenda in acc:ordance with their OWD

perceptions of interests lDd resource consttaints ... but over the longer term. as
the iDtemational community matures, claboration of normative criteria for the
application of sanctions will he a critical step, leading ta the eventua1 goal of
treating likc cases alike.737

The lawyers' ideal of promoting the nûe of law in international relations

necessitates that a social order in whieh law is enforced by organized and regularized

procedures is put in place.738 Economie sanctions are one of the ooly 50eh social orders

available in international relations. In installing this system of social arder, in the words

oCLon Fuller "ends and means cannat he divorced.,,739 Proposais in this thesis intended to

reinforce tbat ideal. Of course, the power and palities of present day international

relations complieate matters immensely.

73S SlIpra note 492 al 228.
136 "The CMlian Impact" supra DOle 536 al 275.
m Ibid al 277.
731 LL. Claude, Ir., "SaDctioasml Enfcm:ement An lDttodudioo." in lM Paxman & T.G. Boas, cds., The
Unit~ NtJlions: A lùtJ.J.ws.rmDIt; SonClions. p~aœkftpin& bdHrutUl1Iitllrian A.ssistlJnœ (CbariouesviIle:
U~ Press ofVugiDia. 1973) 21.
739 L. Fuller, TM MOI'tIIity ofUrw. lev. ed. (New Haven: Yale UDiversi1y Press, 1969) c:ited in SJ. Toope.
"Ccmfiontiog Tndetenilinacy: Challenges ID Intmwtional Lepl 'lbeory" (XIX* ADDual CouCaenœ of
Canadian COUDdl on r.maticmal Law, 0IIawa, 11-20 0cIabcr 1990) (1990) 19 am. COUDCi1 IDt'l L. Proc.
209.
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