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CHAPTER l 

INTRODUCTION 

PREFATORY REMARKS 

The end of the Second World War saw the start 

of a new wave of nationalist agitations in many colonial 

territories. In those agitations, much reliance was placed 

on the concept of the self-determination of peoples. At 

least, two of the factors militating for the use of the 

principle of self-determination as the rallying concept 

may be briefly identified here. 

First, asa political principle, the concept is, 

even merely on its face, highly attractive and, in addition, 

the moral argument that is inherent in it is almost 

unanswerable. Few people, if any, might have had the moral 

conviction and courage, in the post-war years, to deny in 

principle the reasonableness of the propoqition that aIl 

peoples shQuld have their destinies in their own hands. 

Statesmen of the traditional colonial powers, in attempts 

to present a plausible ~ationalization for their intention 

to retain their colonial possessions for as long a time as 

possible, sometimes disputed the subsidiary question of 

the 'maturity' of particular colonial peoples to rule them­

selves, but they never attacked in principle the main 

contention that aIl peoples should be in a position to 

deterrninetheir political destiny. 
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The second factor making for the heavy reliance 

on the concept of self-determination in the post-World 

War Two wave of nationalism is that, during the war, the 

populations of the colonial territories were exposed to, 

and unconsciously influenced by, the concept which had 

been reactivated by the facts of the war. Some of the 

politically ignorant colonial peoples were asked to put 

in their maximum effort so that Hitler's attempt to rule 

the whole world would be foiled. They were told that 

Hitler's objective was wrong and that Germans should rule 

Germany, the French, France, the British, Britain and so 

on. Although it was not added that Africans and Asians 

should respectively rule Africa and Asia, the populations of 

these two continents drew their own conclusions, and rightly 

so, that Africans should ru le Africa and that Asia should 

be, governed by Asians. The war had indeed performed a 

sizeable amount of the work of the nationalist leaders in 

the field of the arousing of the political awareness of the 

common peoples in the colonies. 

Meanwhile, on the international plane, the newly 

formed United Nations had lent the corporate moral support 

of the world to the demands for political self-determination, 

by the favourable references it hadmade in its Charter to 

the principle of self'-determination. 
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In this paper, however, one's con cern is not to 

undertake a discussion or analysis of the politics and 

the political implications of the principle or concept 

of self-determination. The objective of the paper is 

limited to a legal analysis. It will be examined whether 

or not the concept of the self-determination of peoples 

has a juridical or normative content within the framework 

of contemporary international law. Shortly and more 

specifically put, the goal aimed at in the paper is to 

establish, on a sound legal basis, that in the international 

law that currently obtains in othis era of the United Nations, 

there is not a legal rightl to self-determination. 

It is hoped that this paper will make sorne con-

tribution, however small, towards the clearing of the 

legal mysticism which has been built around the principle 

of self-determination by many sincere guardians and 

protectors of human rights. The U.N. itself has contributed 

1. A legal right may be defined in this context as an 
interest in the right-holder, which interest other 
persons are obliged, by virtue of the law, to respect~ 
compare John Austin's concept of a legal right - he 
states: liA party has a right, when another or others 
are bound or obliged by the law, to do or forbear 
towards orin regard of him. 1I (his ernphasis), vide 
John Austin, Lectures on Jurisprudence, Edited ~ 
R. Campbell (London: Sheratt & Hughes, 5th Edition, 
1911), p. 398. 
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immensely to the building of this mysticism. As a 

result of the progressively built-in pressures exerted 

at the U.N. by the anti-colonial bloc, the U.N. General 

Assembly was, by 1965, not merely recognizing the 'right' 
... 

of self-determination of all peoples but the Assembly 

was further inviting all states "to provide material and 

moral assistance to the national liberation movements in 

the colonial Territories." 2 

In the face of a proliferation of U.N. 

resolutions recognizing the 'right' of self-determination 

of peoples, one can understand, without necessarily 

agreeing to, a learned writer's remark that: 

-Notwithstanding denials that such a right 
of self-determination exists, it mustbe 
acknowledged that latterlythere has been. 
wider general recognition of the right." 3 

One observation which is pertinent at this' stage may be 

made on this remark. At least, from the quoted remark 

alone, it becomes evident that it will be pretentious 

for one to suggest even indirectly that the denial of the 

existence of a right of self-determination is appearing 

in this paper as a novel proposition. On the other hand, 

2. Vide U.N. General Assembly Resolution 2105 (XX) of 
December 20, 1965. 

3. J.G. Starke, An Introduction to International Law 
(London: Butterworths, 6th Edition, 1967), p. 120. 
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it has been observed that rnany of the people who have shown 

sorne interest in the subject of self-determination, have 

contented thernselves with rnerely affirming or denying the 

existence of the Wright' withoutgiving any reasons at 

all. Others have. given reasons which are either highly 

insufficient or altogether legally irrelevant. 

One has the conviction that when a very important 

and controversial question like self-determination is being 

discussed as a legal issue arising in international law, 

it is not of rnuch help just to affirrn or deny the exis­

tence of a right. A fully reasoned and legally relevant 

basis must be produced in support of either an affirma­

tion or a denial. 

This paper is thus intended to meet a challenge, 

the challenge of producing such a fully reasoned and 

legally relevant basis for the proposition that there 

is not a legal right of self-determination of peoples 

known to the international law that is operating in this 

era of the U.N •• 

SCHEME OF PAPER 

After looking at Article 38 of the Statute of 

the International Court of Justice, one can safely assume 

that a general right of self-determination, if there is 
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one, will have to be rooted either in customary inter­

national law or in a multilateral international instrument 

of general application. This basic assumption underlies 

the scheme to be followed in the paper. 

In Chapter Two, the historical origins of the 

concept of self-determination will be explored. Aiso 

the role the concept played during the First World War 

will be covered. The objective, aimed at in the Chapter, 

will be limited to demonstrating that the international 

law in force, up to the outbreak of the Second World War, 

did not recognize any legal right of self-determination. 

The third Chapter.will be an enquiry into the 

events of the Second World War with the view to showing 

that those events did not elevate the political principle 

of self-determination of peoples into a legal right 

founded on customary international law. Further, the 

absence of treatment and the treatment given to the concept, 

respectively at the Dumbarton Oaks Discussions and the 

San Francisco Conference leading to the adoption of the 

U.N. Charter, will be discussed. The observations that 

will proceed from the discussion, will be relied on, in 

Chapters Four and Five, as an aid to the appreciation of 

the juridicàl content of self-determination as provided 

for in the Charter. 
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In the two succeeding Chapters, that is, in 

Chapters Four and Five, Articles 1(2) and 55 of the U.N. 

Charter will be treated from the point of view of a 

lawyer analysing the provisions of a legal instrument 

with a view to appreciating their juridical and normative 

consequences relative to the principle of self-determination. 

To this end, the significance of the word 'principle', the 

legal effect of the vagueness inherent in the words 'peoples' 

and 'self-determination' and the general tenor of the 

two provisions will be considered in order to show that 

a Wright' of self-determinatio~ is not deducible from 

either Article 1(2) or Article 55 of the Charter. 

Apart from the Charter, the other multilateral 

international instruments that will be given attention 

are the International Covenants on Economic, Social and 

Cultural Rights, and on Civil and Political Rights. 4 The 

endeavours in Chapter Six will be directed towards estab­

lishing that although, pursuant to instructions received 

from the U.N. General Asse~ly, the framers of the two 

Covenants had the intention of securing, in the Covenants, 

4. Hereinafter referred to variously as 'the Covenants', 
'the two Covenants', the two ~uman Rights Covenants' 
or 'both Covenants'. 
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a right of se1f-determination of peop1es, the actua1 words 

emp10yed in the CovenantsS were not sufficient1y efficacious 

to translate that intention into a.fait,,;,accomp1i. 

The subject matter of Chapter Sevenwi11 be an 

enquiry into the poss1bi1ity of the emergence of a modern 

customary norm of international 1aw giving rise to the 

1ega1 right o~ se1f-determination of peop1es." The enquiry 

will be necessary and important because, since antiquity 

is not a prerequisite for the'growth' of a customary ru1e 

of internationa1 1aw, it f0110ws that after showing in 

Chapter Three that there was no such right in existence, 

at the inception of the U.N., by virtue of a customary 

norm of internationa1 1aw, one still haste take into 

account the poss1bi1ity of a new customary right of se1f­

determination emerging during the period subsequent to 1945. 

A genera1 international consensus that is 

reasonab1e is of the essence of a customary norm of inter­

nationa1 1aw. Consequent1y, in the absence of such an 

internationa1 consensus with regard to se1f-determination,6 

there cannot be a new customary ru1e of international 1aw 

to give rise to a right of se1f-determination of peop1es. 

5. That is, in Artic1e 1 of each of the two Covenants, to 
be more specific; the text of Article 1 is exact1y the 
same for both Covenants and so hereafter, a reference 
to Artic1e 1 of the Covenants or part thereof means 
Article 1 or part thereof of each of the two Covenants. 

6. That is, from the point of view of substance. 



9. 

In this connection, the relevance of U.R. 

resolutions, recommendations and all the other odds and 

ends which may conveniently be termed IU.N. practice' 

cannot be overlooked. On the other hand, the re1evance 

this U.N. practice has to the emergence of a customary 

rule or norm of international law is not to be exaggerated. 

Its relevance is evidentiary not creative. In other words, 

the U.N. practice is relevant not because it per se,7 

creates new customary norms. Its relevance lies in the 

fact that it may provide evidence of the requisite inter-

national consensus which alone can create a customary 

rule of law. 

In substance, what may be termed U.N. practice is 

a type of consensus formed from the practice of individua1 

states at the U.N. It may thus appear to be a contradic-

tion in terminis for one to aver that U.N. practice is 

not synonymous with that international consensus which may 

create customary norms of international law. However, 

there is no contradiction because U.N. practice incorporates 

the corporate consensus of states formed within the forma1 

7. The phrase ·1 perse lis chosen carefully because even 
though U.N. practice does not by itself create customary 
norinsof international,law, it has such a high persua­
sive force that it may influence the formation of a 
norm-creating international consensus and if it does, 
one can properly say that in an indirect way, U.R. 
practice has been creative of a customa.ry norme 
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framework of the U.N. only. On the other hand, that 

international consensus which may have capacity for 

creating a norm of international law, is general. It 

emerges not from the resolutions and recommendations of 

the U.N. alone but from those resolutions and recommen-

dations together with the practice and behaviour of states, 

statements by authoritative government spokesmen and the 

pronouncements by statesmen, most of which take place 

outside the formaI framework of the U.N. 

Thus, one can concede that there has been a 

consensus at theU.N. on the s~lf-determination of peoples8 

and, in the same breath, aver that there is a lack of a 

. general international consensus to create a customary 

right of self-determination of peoples. Chapter Seven 

will deal more elaborately withthe validity of this 

dichotomy. 

At this initial stage, it may be explained, by 

way of parentheses, that neither the provisions on Mandates 

in the League of Nations Covenant nor the U.N. Charter 

provisions on Trust and Non-self-governing Territories will 

be discussed in the paper. The reason for their exclusion 

8. If one does not limit oneself to only the U.N. 
resolutions on the subject, but goes further into 
the debate -which preceded those resolutions, as 
weIl as the number of important states that either 
voted against, or abstained from voting on, the 
resolutions, it may be difficult to make even this 
concession. 



is simply this: The essence of the philosophy behind 

the Mandate and Trust arrangements as well as the pro­

visions on the Non-self-governing Territories is, 

government in the interest of the governed and not 
.' 
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government by the governed. This philosophy, it is sub-

mitted, negates the concept of self-determination because 

it eliminate.s the 'self' element. The fact that self-

, government for the terri tories involved was the ultimate 

goal of the Mandate, Trust and Non-self-governing Territories' 

arrangements does not detract from the submission because 

it is always an entity other than the particular colonial 

people concerned that has the rigbt:to decide whether or 

not the people are ready for self-government. 

There have been many instances of Non-self-governing 

peoples being permitted to decide their political future 

through referenda or plebiscites. 9 It will, however, be 

observed that even in such cases, an entity other than 

the colonial people concerned, has to be convinced that 

the people are probably 'mature' enough to decide intel li­

gently on their future political destiny before a referendum 

is held. If General de Gaulle had no't, out of his own 

volition, decided tohold his 1958 African referendum, the 

9. For example, the British Togoland plebiscite of 1956 
and the British Cameroons (both North and South) 
plebiscites of 1961. 
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people of Guinea wou1d have had no means of effective1y 

expressing their determination to govern themse1ves. In 

any case, even in referenda and plebiscites, the rea1 

wishes of the people are sometimes distorted because the 

people can choose on1y from the alternatives offered them. 

For examp1e, in the British Togo1and plebiscite of 1956, 

the people were asked to choose betweenan integration 

with an independent Go1d Coast on the one hand, and a con­

tinued Mandate status pending t~e u1timate determination 

of theii:' " , po1itica1 future on the other hand. Had the" 

alternatives been an integration with an independent Go1d 

Coast or immediate independence as a separate Togo1and 

state, the ~op1e wou1d most probab1y have voted for their 

own independent state. 

Thus, the use of referenda or plebiscites in 

the arrange~ents invo1ving the Mandate, Trust and Non-se1f­

governing Territories does not change the fact that those 

arra~gements inherent1y constitute a negation of the 

princip1e of se1f-determination. 

To end the paper, Chapter Eight will restate 

the conclusion f10wing from the preceàing Chapters. The 

conclusion is that the concept of the se1f-dè~ermination 

of peop1es may have a legal significance, but so far as rights 

in international law are concerned, there is not, and th~re 

has never been, a 1egal right of self-determination vested 

in peoples. 
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If the alleged right of self-determination 

has not had a past and does not have a present, has it 

got a future? In other words, is there a likelihood 

that the alleged right will, in the near future, 

become a right properly so called or a legal right? 

In furnishing an answer to the question, the salient 

points made in the paper will be recapitulated to the 

extent that they bear on a rational prognostication 

of the future of the 'right'. 



CHAPTER II 

THE BACKGROUND TO THE CONCEPT OF SELF-DETERMINATION 

"I am the Lord thy God, which 
brought thee out of the land 
of Egypt, from the house of 
bondage" • 

Deuteronomy 5, 6. 

THE ORIGINS AND SUBSTANCE OF SELF-DETERMINATION 

14. 

The concept of self-determination may apply to 

. groups of people as well as to individuals. In this paper, 

however, our concern is only with the 'self-determination 

of peoples'i that is, we are interested in group self-

determination. The concept has, in the course of history, 

been applied to different gropp. entities like nations, 

races, colonies, states and peoples. Whichever group unit 

o~~_relates the concept, it would be found that self-deter­

mination is a concept of considerable antiquity. 

The Holy Writ reveals that, upon divine inspiration 

and direction, Mosesliberated the people of Israel from the 

domination of the Egyptians. This act of liberation was 

calculated to, and it did in fact, result in the people of 

Israel resettling on "the land of milk and honey" where they, 

as a people, freely managed their own affairs. To this 

extent, the whole exodus of the Israelites and their futile 

pursuit by the Egyptians demonstrated a struggle by a people 

to obtain and enjoy self-determination. 
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If Moses was a hero of the Israelites in their 

achievement of self-determination in about the lSth Century 

B.C., Bartolomé de Las Casas l was, in the l6th Century, A.D., 

the 'Apostle of the Indians' and an advocate of their self­

determination. When Emperor Charles V'of Spain asserted 

his right of annexation of the newly discovered America, 

then inhabited by Indians, Las Casas boldly opposed it on 

the ground of self-determination. At a Royal Conference 

at Barcelona in 1519, he declared inter alia that: 

"All nations and peoples, whether they have 
the faith or not, who have terri tories and 
separate kingdoms which they have inhabited 
from the beginning are free peoples and are 
under no obligation ·to recognise any superI'or 
outside themselves".2 

Though the term 'self-determination' was not employed, it 

is nonetheless evident from the above dictum that Las Casas 

was a proponent par excellence of the concept of self­

determination, which concept he related to 'nations' and 

'peoples'. 

Another way of putting Las Casas' statement that 

a people or a nation is "under no obligation to recognise 

any superior" external to itself is by saying that a nation 

or a people has the right to refuse to recognise an external 

superior; that is, it has the right to self-determination. 

1. A citizen of Spain, he was born in 1474 and became the 
Bishop of Chiapas in Guatemala. He distinguished him­
self by his opposition to Spanish imperia1.ism and 
colonialism especially in South America. 

2. Emphasis supplied; quoted from R.N. Chowdhuri, Inter­
national Mandates and Trusteeship Systems, (The Hague: 
Martinus Nijhoff, 1955), pp. 16-7. 
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To the extent that Las Casas may be understood to have 

alluded to a legal right of self-determination, he was 

doing no more than indulging in wishful thinking. 3 No 

rule of the law of nations, as it existed then, prohibited 

the forcible imposition of an outside superior on a people. 

The legally unchallenged way in which the colonial European 

powers grabbed coloni~~ and subjected the inhabitants 

thereof to domination, is evidence that domination of one 

people by another was not-prohibited under international 

law. In fact, as recently as in 1937, Professor Yamada 

of Japan, was appealing to the Tenth lnternational Studies 

Conference in Paris that: 

"If we wish to ensure the real peace of the 
world, we must seek first of aIl a way of 
achieving a fair redistribution of colonies. ,,4 

Still discussing Las Casas' dictum, it should be 

observed that if the conquest.'of a territory and the domination 

of it~ inhabitants were permitted under the law of nations,S 

3. That is not to say that, on the moral plane, he was not 
making a very powerful plea -to the Emperor's sense of 
fair:"'play. 

4. Quoted from R.N. Chowdhuri op. cit., p~ 2. 

5. It is worthy of not€ that international law always 
prohibited interventions in the affairs of other 
states, if the interventions fell short of a war 
or conquest, but rather curiously it tolerated full 
scale wars and conquestsi the position has changed, 
however, with the U.N. Charter's injunction against 
the use of force (vide Article 2(4) of the Charter). 
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it would be a contradiction to contend that 'peoples' had 

the right to reject external domination. This is because 

an assertion that a 'people' had a right means that theoret­

ically, the law could be invoked for the purpose of vindicating 

that right. Thus, if the rejection of external domination 

was a right recognized by international law, the law would, 

at least in theory, go ta the "aid of a subject people to 

remove the external domination they were subjected to. The 

law would not permit one behaviour and at the same time 

support the prevention of that behaviour. Since there is 

no doubt that international law permitted colonialism and 

there is no evidence of a legal way6 of rejecting external 

domination, a contention that a people had a Wright' to set 

aside external subJection, wou Id fall. 

Moving a little nearer to modern times, it would 

be observed that the concept of self-determination played 

a role and featuredprominently in such monumental political 

phenomena as the American Revolution against British 

colonialism7 and the 1789 French Revolution. 

"When i Il the course of human events it becomes 
necessary to dissolve the political bonds which 
have connected them with another, and to assume 
among the powers of" the earth, the separate and 
equal station to which the Laws of Nature and 
Nature's God entitle them •••• n 

6. Whether or not the 'legal way' if any, could have been 
effectiv~ly utilized is another matter. 

7. Compare the American Civil War. 
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So ran the opening sentence of" the American Declaration of 

Independence of 1776. It makes evident that, at least, one 

of the reasons for the American Revolution was the des ire 

of the American people to rid itself of British colonial­

istic tutelage and place its destiny into itsown hands. 8 

In other words," the Revolution was the de"sire of the 

American people for self-determination9 translated into 

political action. 10 

Anew facet of self-determination was surfaced 

in the turmoil preceding the French Revolution of 1789. 

The French revolutionaries shouted 'self-determination', 

but they did not direct the shouts against an alien domina­

tion. The shouts were directed against an indigenous 

monarch. In the sense in which the French revolutionaries 

used the principle of self-determination, it postulated 

Rosseau's doctrine that sovereignty resides in the people 

and that therefore the people shoula have the power to 

8. But soon thereafter the northern states were fighting 
to prevent the "southern states from doing the" same, 
that is, from placing their destiny in their own hands. 

9. A dominated country cannot have a status of eqqality with 
other free states, including the dominating state, and so 
it follows that the assumption of equality among IIthe 
powers of the earth lf meant the assumption of an auton.omous 
and a self-determining status. 

"la. If self-determination were a right, there would. have been, 
in theory at" least, a legal way by which the Americans could 
have disencumbered themselves of British rule even against 
the will of the British. It suffices to point out that 
noauthority has been f6und suggesting that the Americans 
could qave availed themselves of a iegal method to obtain 
their- independence at the time they took it by force. 
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organize their, government. That is, they must have self­

determination. In these modern times, however, there is 

an un justifiable tendency to use the term 'self-determina­

tion' restrictively only in situations in which an alien 

dominator is involved. Where the authority dominating a peo­

:ple.is'~ not external to the people, i t is more common to 

talk about concepts like l'iberty, freedom and democracy. 

As tt has been illustrated above, the concept of 

self-determination is as old as history itseIf. ll But, 

whether lie regard i t as connoting Il the exercise by a group 

of sovereign power of its own ll ,12 or as carrying the import 

that lIevery people should be left free to de termine its 

own policy, its own way of development, unhindered, 

unthreatened, unafraid,n 13 self-determination was, up to 

the time of the First World ~ar, a political princip le or 

concept and no more. The term was devoid of any normative 

content and nobody even purported i t had any. Even as a 

political principle, it did not command much general appli­

cation. Benjamin Rivlin has accurately noted that: 

11. II?-isL. Claude Jr. is thus in error in tracing the 
genesis of the principle of self-determination to the 
French 'Revolution of 1789; vide his book, National Minorities, 
(Cambridge: Harvard university Press, 1955), p. Il. 

12. W. R. Bisschop, 'Sovereignty', 'British Yearbookoflnter­
na:tiOn:al' Law (hereinafter cited as' B. Y .I.L.), Vol. II 
(1921-2), p. 122, at p.·129~ 

13. per President Woodrow Wilson; quoted from 'Digest of 
International Law', Vol. 5 (Washington D.C.: Department 
of State, 1965), p. 41.' 



nDespite general acceptance of this princip le 
Lof se 1 f':'" determi na tio!!! and of i ts implemen­
tation in the nineteenth century, its appli­
cation was limited for a long time itm0st 
entirely to the peoples of Europe. n 

20. 

During the First World War, the principle received 

a boost, experienced a boom and assumed increased importance. 

THE FIRST WORLD WAR AND AFTER 

In the course of the First World War, President 

Woodrow Wilson emerged as a strong, eloquent and articulate 

proponent of the principle of self-determination. Because 

of the zeal and dyna~sm with which he propagated the idea, 

it is easy to fall into the error of supposing that he is 

the progenitor of the concept. 15 He may16 have created the 

term 'self~determination', but certain1y, the idea that that 

term bears was not his creature. What he did was that he 

picked up a dormant principle and revitalized it. He then 

14. Vide his article, 'Self-Determination and Colonial Areas ' , 
InEërnational Conciliation, No. 501 (1954-5), p. 195 at p. 196. 

15. In a debate in the British House of Commons on the Treaty 
of Peace Bill, Prime Minister Lloyd George was taunted by 
a 'nationalist ' M.P. that the principle of self-determina­
tion was not being applied to Ireland. He replied: III 
tried to apply the principles of President Wilson to Ireland. 
IAn Hon. Member: 'Ah.'7 Oh, l did. l tried the princip le 
of self~determination~T Vide Parliàmentary Debates (Commons), 
Hansard, 1919, ~l. 118, Col. 1051. 

16. Even his authorship of the term is not free from doubt 
because it. appears the term was being used in socialist 
literary circ les before World War One; For example, vide 
Lenin, Selected Works, Vol. IV (London: Lawrence &. WiShart 
Ltd., 1936), pp. 249-293. -
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gave it new dimensions by emphasizing that se1f-determination 

was not just an item of political charity emanating from 

the strong peoples of the world at their pleasure, but an 

important political princip le vital to the peace of 

nations a11id':àf the l,world. 

President Wilson underlined this new dimension 

în his 'Four principles' address to the U.S. Congress on 

February Il, 1918. "He concluded that address by counselli~g 

that: 

"aIl weIl defined national aspirations shall 
be accorded the:,"utmost satisfaction that can 
be accorded them without introducing new or 
perpetuating old elements of discord and 
antagonism that wouldbe 1ikely in time to 
break the peace of Europe and consequently 
of the world."l' 

He had ear1ier declared in the same address that: 

"National aspirations must be respected, 
peoples may now be dominated and governed 
only by their consent. 'Self-determination' 
is not a mere phrase. It is an imperative 
principle of action which statesmen wi11 hence­
'forth 'ignore at their peril. "18 

The President was trying to persuade statesmen to accept his 

political guideline for the future. He was putting forward 

a political proposition whose acceptance by the statesmen, 

especially those of the strong nations, would signify a 

break with the existing state of affairs under which the 

17. Emphasis supplied~ vide U.S. Congressional Record, LVI, 
Part 2, 1952. 

18. ibid. 
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domination of the weak by the stro~g had been regarded 

and accepted as both,legally and politically legitimate. 

Thi~was obviously not a statement s~ggesting the existence 

of. an international jural norm whosebreach could conceivably 

'attract le'gal sanctions • Rather, itwas a statement of 

wha,t he thought t"O be a wise political principle whose 

neglect migJjt resul tin unfavourably poli.tical consequences •. 

There is ample evidanee that President Wilson 

and some of the statesmen of the pre-1939 years frequently 

used the word 'right' in apposition to the term 'self­

determination'. Lenin, for example,'published an article 

entitled 'The Right of Nations to Self~DeterminatiOn'19 

and in one of his writings, he also stated: 

" ••• it would be incorrect to understand 
thê"right to self-determination to mean 
anything but the right to separate state 
existence. 1120 

President Wilson himself had in May, 1916, declared that 

"every people has a right to choose the sovereignty under 

which they shall live". 2l Three years later, in 1919, Senator 

Léon Bourgeois of France described the concept of self-

determination as: 

19. This was in 1914. 

20 • Lenin, Selected Works, ,op. ci t 0' ,a±,p. 251 (Emphasis s upplied) ~ 

21. Emphasis suppliedi vide U.S. Congressional Record, Llll, 
Part 9, 8854. 
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U la doctrine qui proclame que les peuples 
në sont pas des choses,q~'ils ont seuls le droit 
de disposer d'eux-mêmes.o 22 

It may be asked: Did the use of the words Wright' 

and 'self-determination' in apposition to each other imply 

that a legal right of self-determination was c~gnizable under 

international law? The answer, it issubmitted, is in the 

negative. The word Wright' is sometimes used loosely to 

designate a social, economic or political desideratum. For 

example, the peopaé of astate may claim that they have the 

right to participate in themaking of major decisions 

affecting the state, evan· though the people themselves ~y 

have given te one person a constitutional basis forexcluding 

everybody else from such participation. In such a situation, 

and speaking as a laWyer, it would be contended that the 

people have absolutely no Wright' to participate. On the 

contrary, they are rather obligated to allow themselves to be 

dictated to and it is the dictator who would have a 'r~ght', 

the right to dictate or excludeeverybody else from partici­

pating in the process of decision-making. 

On the other hand, on the facts postulated, the 

statement that the people have a right to participate in the 

decision-making process would most probably make a lot of 

22. Emphasis supplied; quoted from "Alexandre-Charles Kiss, 
Répertoire Français De Droit International Public, Vol. II 
(Paris: Centre National De La Recherche Scientifique, 1966), 
paragraph 505. 
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sense, especially to anybody who goes under the label of a 

democrat. 23 In this political sense, the statement embodies 

a political desideratum, namely, the political desirability 

of achieving for the people, a participatory role in the 

decision-making process. 

To the lawyer, however, to talk about a right 

that is not.grounded solidly on the law, is like running 

after a legal phantom. 24 

There are some bases for propoeing that the word 

'right' as used by President Wilson and his contemporaries, 

referred to a mere political right. 25 A study o~ thebulk 

of ·tne dicta and pronouncements on the right of self-deter­

mination of peoples would show that Wright' was used in that 

context, in the pre-1939year~ loosely and interchangeably 

with such pOlitics-charged expressions like 'concept', 

23. 'Recht' and 'Droit', the German and French equivalent of 
'right', also present similar problems of connotation; 
for example, in French, 'droit politiqué' may either mean 
a legal right with a political content or a political 
principle·or ideal - videfootnote 25 below. 

24. The famous legal philosopher, William Hearn, said 9f a 
'right' that it "denotes a peculiar legal relation." He 
added: "It depends exclusively upon the law. It is in 
the fullest sense the creature of the law". - Vide his 
book, The Theory of Legal Duties and Rights, (London: 
Trubner & Co., 1883), p. 143. 

25. 'Political Right' can be used in two senses: First, it 
may be used to refer to the political scientist's assertion 
of a 'right' that has no legal basis, as explained in the 
foregoing paragraphs. In this sense the Wright' is synony­
mous with a political principle or ideal. Secondly, it may 
be used to denote a proper legal right whose subjective con­
tent is political, e.g., the electoral laws of a country 
granting the right to vote, create a political right. In 

. this pap~r, 'political right' is employed in its former 
connotatl.on. 
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'principle', 'idea', 'ideal' and 'doctrine'. Then, in 

none of the declarations and speeches on self-determination 

was it ever suggested that a breach of the princip le could 

occasion legal sanctions. On the contrary, the proponents 

of the principle frequently warned that its neglect might 

cause political difficulties. 

This probabilityof unfavourable political con-

sequences following a violation of the principle of self-

determination of peoples was usually pointed out and 

emphasized as a means of persuading statesmen and power fuI 

nations to respect the princi.ple.. For example, President 

Wilson pointed out in a message to the U S. Senate on 

January 22, 19~7, that Rno peace can last, or ought to last, 

which does not recognize and accept the principle."26 

A year later in his 'Four Principles' address to the U.S. 

Congress, he warned that self-determination "is an imperative 

principle of action, which statesmen will henceforth ignore 

at their peril.1I27 If a 1ega1 right of se1f-determination 

was acknow1edged to exist, at 1east, sorne reference to a 

conceivab1e 1ega1 sanction consequent upon a breach,28 wou1d 

have been made in sorne of the speeches of the President and 

his contemporary statesmen. No such reference has been found 

26. U.S. Congressiona1 Record, LIV, Part 2, 1742. 

27. U.S. Congressiona1 Record, LVI, Part 2, 1952. 

28. The existence of a 1ega1 sanction is indispensable to 
the existence of a 1ega1 right and if there is a 
sanction but it cannat be easi1y enforced, that is 
a matter concerning theeffectiveness of the protection 
of the right and not the fact of the right's existence. 
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and this me ans that they never thought of se1f-determination 

in terms of a legal right. 

ON THE EVE OF WORLD WAR TWO 

Acti~g pursuant to, and consistent1y with, his 

warning that statesmen would neglect the principle of se1f­

determination at their own risk, President Wilson success-

ful1y proposed the endorsement of the princip1e by the Paris 

peace Conference of 1919. In its post-World War One arrange­

ments in Europe, the Conference, as far as possible, a1lowed 

itse1f to be guided by the principle. As it has been noted 

by Professor Inis Claude: 

-The concept of national self-determinatiàn 
entered significantly into the deliberations 
of the statesmen assembled at the P.eaceCon­
ference to determine the European settlement. 
The Conference allowed and sponsored the . 
operation of that principle ••• n29 

The Conference, acting upon.this principle, prescribed the 

creation of new ~tates,30 the adjustment of the boundaries 

of sorne of the existing states3l and even, in sorne cases, 

population transfers,32 in order to avoid national groups 

losing their self-determination by virtue of their bei~g or 

becoming minorities in the states of which they were citizens. 

29. Vide his book, National Minorities, op. cit., at p. 12. 

30. For examp1e, Czechoslovakia and Yugoslavia. 

31. For examp1e, Germany. 

32. For examp1e, by a convention, Bulgaria and Greece 
exchanged nationa1s - vide League of Nations Document 
1927 I.Bo 2, pp. 102-5-.---
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In the circumstances, se1f-determination was 

not a 1ega1 weapon with which a11 dominated peop1es cou1d 

use to gain their 1iberation. It was just a handy po1i­

tica1 to01 with which the 1eaders of the Wor1d War One 

victorious powers and their a11ies had hoped, and tried, 

to create a new Europe which wou1d be free from friction 

resu1ting from the treatment or ma1treatment·of nationa1 

minorities in Europe. Moreover, even though it was he1d 

out as a p01itica1 princip1e containing much wisdom, it 

was not intended by its proponents to app1y, and it was 

not in fact app1ied, outside Europe. Even within Europe 

itse1f, the princip1e was app1ied on1y in a 1imited and 

sometimes discriminatory way.33 

In view o~ the fact that the princip1e of the 

se1f-determination of peop1es or nations was emp10yed in 

a 1imited way to achieve a 1imited purpose, it was no 

surprise that soon after the hue and cry consequent upon 

the First Wor1d War had faded away, the princip1e went 

dormant again. It needed the turmoïl ·of the Second Wor1d 

War to occasion its re-activation. 

33. 'Se1f-determination' was, in fact, more readi1y invoked 
to make territoria1 changes which were to the de triment 
of one of the defeated powers or one of their a11ies. 
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CHAPTER III 

THE REVIVAL OF SELF~DETERMINATION 

THE SECOND WORLD WAR AND SELF-DETERMINATION 

Upon the completion of the territorial arrange­

ments subsequent to the First World War, the principle of 

self-determination was left sufficiently inactive for it 

to go into a virtual slumber. However, the princip le had 

enjoyed hardly a quarter of a century of this quiet repose 

when events in Europe made it experience a rough awakening. 

The liberal-minded.statesmen who participated in 

~he19l9 Paris Peace Conference had entertained the hope 

and acted on the assumption that a new Europe erected on 

the principle of national self-determination would become 

the impregnable cornerstone fora laa~ing peace. l 

Unfortunately, no sooner had Hitler risen top~er in Germany, 

in 1933, than he started to use this very princip le as the 

foundation on which he rested his imperialist-expansionist 

ambitions. 2 

1. Vide President Wilson's message to the U.S. Senate on 
January 22, 1917, quoted supra p~ 25~ 

2. For example, in a speech to the German Reichstag on 
October 6, 1939, Hitler justified the German invasion 
of Poland in late September, 1939, inter alia on the 
ground that the Polish ~overnment had prevented the 
unification of the German speaking parts of Poland with 
Ge rmany, contrary to the. alleged wishes of the populations 
of those parts - vide full text of the speech in Inter­
national ConciliatIOn No. 354 (1939) pp. 495-524, 
especially pp. 502-5. -
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This was patently a perplexing paradoxe But 

even so, if the Germans had limited their ambitions to 

territories whose populations were of the German stock, 

they would most probably have been given the benefit 

of the doubt on the issue of whether or not the German 

moves were dictated by motives other than a genuine desire 

to see te it that the principle of self-determination was 

respected. 3 However, as Hitler's forces overran one victim­

country after another,4 it eventually became evident, 

even to the Chamberlains,5 that the German leader's 

professed interest in ensuring that the principle of self­

determination was applied to do justice to Germany, was 

but a cunning and treacherous simulation. Germany's real 

aim was, or at least appeared to be, to deprive aIl other 

peoples of the enjoyment of self-determination through the 

domination of the rest of the world. 6 

3. In fact, up to a point, such a benefit of the doubt was 
given to Hitler. For example, at the September 30, 1938 
notorious Munich Conference, it was agreed among Britain, 
France, Italy and Germany that CZéchoslovakia ceded to 
Germany aIl territories with 50% or more of the population be­
ing of. German stock, wi th a provision ~or a plebiscite in 
areas where the percentage was disputed. The agreement 
shows that the three powers saw-merit in the German 
claims upon Czechoslovakia based on the princip le of 
national self-determination. 

4. For example, Austria was annexed in May, 1938 and Poland 
was invaded in September, 1939. 

5. Mr. Chamberlain was a British Prime Minister and a parti­
cipant in the Munich Conference (vide supra footnote 3). 
He became notorious for his expreSSTOn of very high optimism, 
both before and after the Conference, that there was no 
imminence of war being started by Germany. 

6. There is no certainty that Germany would, in the long run, 
have spared her own allies. 
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Faced with the increasing tempo in the physical 

manifestations of Hitler's territorial expansionist ambitions, 

the Allied Powers, on the other end, came together in defence 

of their cherished freedom, their threatened autonomy and 

their imperilled self-determination. Thus if a one word 

s·tatement of the issue central to the Second World War were 

to be asked for, 'self-determination' would be an accurate 
.r·o 

response. 

As it has been noted,7 at the timeof the conclu-

sion of the post-World War One political settlement, self-

determination was, at best, only a prudent political 

principle. This means that one can snbw that there was no 

general right of self-determination of peoples existing at 

the time the United Nations Charter came into effect on 

October 24, 1945, by demonstrating that, in between the end 

of the First World War and the inception of the Charter, the 

principle did not go through one, at least, of the only 

two possible processes of transformation which could have 

changed the principle into a jural norm generative of a 

'right'. One of these two possible processes of transfor-

mation, international legislation or the adoption of a multi-

lateral treaty, is revolutionary in character while the 

other, the emergence of a new customary rule of international 

law, is evolutionary. 

7. That is, supra in Chapter II. 
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So far as the revolutionary process is concerned, 

it would suffice to point out that durinq this period,8 no 

Multilateral treaty purporting to create a qeneral right 

of self-determination of peoples was adopted. The League 

of Nations' Covenant did not create a riqht of self-

determination either by express words or by implication. 

The nearest thing to a provision for a right of self-deter-

mination was contained in Article 22 of the Covenant. 

Paragraph 1 of the Article stated inter alia that: 

"there should be applied the principle that 
the well-being and development of such peoples 
form a sacred trust of civilizationB

• 

Article 22 (2) of the Covenant also referred to nthe tutelage 

of such peoples". What the Covenant envisaqed, then, was the 

creation of a situation in which a matured-people would 

manage the affairs of a child-people in the interest of 

the latter. This was far from the vestinq of a right of 

self-determination in the peoples of the mandated territories. 9 

Did a customary right of self-determination arise 

within the 1939-45 period? To be able to answer the question 

in the affirmative, it will be necessary to establish that, 

in the relevant period, there arose amonq nations of the world, 

8. That is, from 1919 up to the inception of the U.N. 

9. vide sa~ra pp. 11-12, where this point is more elaborately 
dealt w~th. . 
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a consensus' both as to the substance or practica1 aspect of 

the princip1e of se1f-determination and as to the acknow1edge­

ment of the princip1e's binding nature. 10 

A consensus of nations was, unfortunate1y, 1acking 

at both 1eve1s. It cannot be said that, during the 1919-1945 

period, there was even a genera1 consensus, shared in by 

civLlized nations, with regard to the substance or 

practica1 aspects of the princip le of se1f-determination, 

let a10ne thé existence of such a genera1 international con-

sensus coup1ed with a further consensua1 acknow1edgement 

that the princi~le was binding. Up to 1945, European leaders 

exto11ed the virtues· of the princip1e but, at the same time, 

the powers they represented he1d on to their colonies without 

any feeling that they were infringing upon the 1ega1 right 

of the co1onized, by the very fact of the co1onization. 

Evan if the application of the princip le were 

1imited to the Europe of that period, no c1ear picture 

wou1d appear. For examp1e, it wou1d have been very difficu1t 

to succeed in any attempt to reconci1e, on some genera1 and 

rational basis, the continued retention of the We1sh people 

under the Eng1ish monarch, the presence of places outside 

France but in Europe whose inhabitants were 'predominant1y 

French' and the way the principle of se1f-determination was 

sought to be given effect to in the 1938 Munich agreement. 11 

10. vide below, PP~OO_,S,for an expanded statement on this 
ëO:nSensus the ory of customary norm formation. 

11. ~ supra foot?ote 3, for an exp1anatory note on the 
Mun~ch agreement. 
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Out of a welter of such apparent irreconcilables, a 

customary right of self-determination did not, and could 

not have, come into being. 

Despite the role the principle of self-determina­

tion played in the political corss-currents of Europe, 

especially just before and dur~ng the Second World War, 

one cannot avoid the conclusion that, at the inception 

of the U.N. in 1945, the principle remained what it had 

been in 1919 and before, that is, a prudent political 

principle and no more. 

DUMBARTON OAKS AND SELF-DETERMINATION 

Self-determination was at the centre of the World 

War Two armed conflict and, during that war, faith in the 

principle was expressed, emphasized and reaffirmed in 

documents,statements and declarations emanating from the 

leaders of the peoples which opposed the Axis Powers. 12 

In view of this fact, one would have expected that something 

on self-determination would have found a fitting place in 

the four-power13 sponsored Dumbarton Oaks Proposals which 

12. For example, in the 'Atlantic Charter' of August 14, 1941, 
Prime Minister Churchill and President Roosevelt declared 
inter alia, the desire of Britain and the U.S. to urespect 
the right of all peoples to choose the forrn·of government 
underwhich they will liveui vide also, the 'Declaration 
By United Nations' signed on January l, 1942, by twenty­
six countries and which reaffirmed what had been expressed 
in the 'Atlantic Charter'. 

13. That is, Britain, China, U.S.A. and the U.S.S.R. 
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1ater became the basic working document at the 1945 San 

Francisco Conference which drew up the U.N. Charter. 

Unfortunately however, self-determination, either as a right 

or as a mere principle, was conspicuously and mysterious1y 

absent from the Proposals. 

Was this omission due 'to a duplicity of standards14 

or to innocent oversight on the part of the Four Powers or 

what, one might ask? An answer to that need not be attempted. 

For our purpose, it is sufficient to note here that the 

absence of reference to self-determination in the Proposals 

greatly reduces any help which might otheniise be derived 

from the DumbartonOaks Proposals, when it comes to the 

ana1ysis of the legal significance of the U eN ~ Charter pro-

visions covering the principle. 

SAN FRANCISCO AND SELF-DETERMINATION 

Soon after the end of the Dumbarton Oaks Conver-

sations, the representatives of about fifty countries met 

at San Francisco for the purpose of drawi~g up a cons ti-

tutional document to, govern the then" projected world organization. 

At San Francisco, among the amendments introduced to the 

DUmbarton Oaks Proposals which had become the basic working 

14. That is, were the four sponsoring powers suggesting 
indirectly that once they had successfully defended 
their self-determination against the German threat, 
the value contained in the principle had become ipso 
facto spent? 
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document at the Conference, was one15 by the four sponsoring 

powers incorporating the principle of self-determination 

into the ProposaIs. This particular amendrnent was proposed 

for the four-power sponsorship by the Soviet Union which 

felt that the new world organization should see to it that 

dependent countries were enabled, as soon as possible, to 

take the path of national independence. 16 Although the 

united States had sorne suspicions that the Soviet Union 

might utilize the amendment for sorne sinister ends if it 

finally became part of the U.N. Charter, the former none-

theless conceded that it would be difficult to oppose the 

amendment and the principles contained therein;17 

There was no discussion ~ithin the four-power 

caucus at San Francisco, and the available records of the 

Conference do not show that there was .a discussion by the 

Conference, on whether or not 'self-determination', as finally 

provided for in the Charter has sorne normative substance. 

15. The four sponsoring powers proposed only the amendment 
which introduced the principle of self-determination 
in Article 1(2) of the present Charter. The same phrase 
was inserted in Chapter IX, Section A (1) (Article 55 
of the present Charter) by the Ccrordinatio~ Committee - . 
vide R. Russell and J. Muther, A History of The united 
Nations Charter, (Washington D.C.: Brookings Institution, 
1958), p. 819; but compare United Nations Conference on 
International Organization (hereinafter cited U.N.C.I.O.) 
Documents Vol. 3, p. 690. 

16. vide R. Russell and J. Muther, op. cit., at p. 811. 

17. Vide ibid. 
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In its summari report of its sixth meeting, aIl that 

CommitteeIii said on self-determination was to point out 

a division of opinion among delegates. l8 One group had 

asserted that the principle needed universalization in 

its application while the other would like to have it 

applied only to the cases of the non-self~governing peoples. 

committeeI/l itself, in the report, did not recommend the 

adoption or rejection of any of those two views, neither àid 

it put forward a view of its own. 

Again, in its subsequent full reportl9 which 

embodied its own recommendations to Commission I, CommitteeI/l 

did not give any direct hint as to the juridical status it 

had envisaged for the self-determination of peoples' provided 

for in the Charter. Equally noteworthy is the fact that 

'when the text of Article 1(2)20 as recommended by committeeI/l 

came for the consideration o~ Commission I, members of the 

Commission unanimously adopted it by a silent acclamation. 

~8. Vide U.N.C.I.O. Documents, Vol. 6, p.296i this dis­
agreement··was ·not even over "the Jurid:i:-cal character of 
the provision with the amendment but over the extent 
of· the application of the principle contained in the 
amendment. 

19. Vide"U.N.C.I.O. Documents, Vol. 6, p. 396. 

20. It was Chapter 1(2) in the draft proposaIs but the 
actual Charter designation is used here to avoid 
confusion. 
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There was no comment, rernark or question relating to the 

juridical effect of the amendment to Article 1(2).21 

With regard to Article 55,22 Committee II/3 

recommended23 the adoption of the amendment basing friendly 

relations amo~g nations on "respect for the principle of 

equal rights and self-determination of peoples." 24 In 

this case, too, there was no discussion or decision on 

the normative effect of the amending phrase. 

That the principle of self-determination had 

gone through a chequered existence up to the birth of the 

U.N. is apparent from the foregoing pages. From its hey­

day during the First World War, it subsequently found itself 

almost in the limbo for forgotten principles Ior about a 

decade and a half. Then" Adolf Hitler revived it and 

misused it. The peoples who were frightened by imminent Nazi 

aggression found it an effective rallying principle. It 

appeared to have been forgotten at Dumbarton Oaks but it re-

emerged at San Francisco and found a place in the U.N. Charter 

without any discussion or controversy over its possible 

juridical status. 

21. Vide U.N.C.I.O. Documents, Vol. 6, p. 65. 

22. This was Chapter IX, Section A (1) in the draft proposaIs 
but, again, the Charter designation is being used for 
clarity's sake. " 

23. Vide Report of the Rapporteur of Committee II/3 to Com­
mission II, U.N.C.I.O. Documents, Vol. 8, p. 80. 

24. In fact, the exact phrase as used by the sponsoring powers 
in their amendment passed through CommitteeII/3 and Commission 
II without any amendment or suggestion of an amendment. 
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Throughout all those ups and downs, the principle 

of self-determination of peoples retained its character 

as an important principle of international politics. It 

was not, and it did not become, a norm of customary inter­

national law giving rise to rights and obligations.çognizable 

under the law of nations. 

After this conclusion, one is tempted to ask: 

Did the inclusion of the principle in the U~N. Charter 

amount to a revolutionary step by way of international 

legislativeaction transforming an otherwise political 

principle into a legal right? In other words, did the 

U.N. Charter, on its inception, create any right of self­

determination, in the sense that the word'righ~ is under­

stood in law? This question will engage our attention 

in the two immediately succeeding Chapters. 
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CHAPTER IV 

ARTICLE 1(2) OF THE UNITED NATIONS CHARTER 

"Le droi·t des peuples ~ disposer d'eux-mêmes 
ne constitue donc pas une r~gle de droit 
positif; c'est en réalité un principe p01itique ••• ,,1 

SELF-DETERMINATION: A CHARTER RIGHT OR A CHARTER PRINCIPLE? 

Article 1(2) of the United Nations Charter states 

that one of the purposes of the U.N. is: 

"To deve10p friend1y relations among nations 
based on respect for the principle of eq~al 
rights and se1f-determination of peoples, 
,and to take other appropriate measures to 
strengthen univers al peace. n2 

In the absence of some punctuation mark like a comma coming 

immediate1y either before or after the 'and' following 

'equal rights', the word 'principle' must be taken to app1y 

both to 'equa1 rights' and to 'self-determination.' The 

phrase which is therefore up for analysis here is 'the 

principle of se1f-determination of peoples'. 

The experts who met at San Francisco to draw up 

the U.N. Charter cou1d not have been unaware of the fact that 

se1f-determination had hitherto been only a princip1e, a1beit 

1. Per Mon. Juvigny, the representative of France at the 
U.N. Economie and Social Council in 1952 -- quoted from 
Alexandre-Charles Kiss, Répertoire Français De Droit 
International Public, op. cit., paragraph 509. 

2. The French text reads: "Développer entre les nations des 
relations amicales fondées sur le respect du principe de 
l'égalité de droits des peuples et de leur droit ~ 
disposer d'eux-mêmes, et prendre toutes autres mesures 
propres ~ consolider la paix du monde". 
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an important one, in international politics for peace. Thus, 

by the use of the word 'principle', it is submitted that it 

was the intention of the framers of the Charter that self-

determination should retain its existing character as a 

principle. In other words, because of the em~l~ent of 

the word 'principle' in apposition to the 'self-determination 

of peoples', it is quite reasonable to infer that there was 

no intention on the part of the drafters of the Charter to 

elevate the principle of self-determination into a legal right. 

At San Francisco, Committee III which had charge 

of the drafti~g of Article 1(2) referred to 'principle' in 

its recommendation to Commission I.3 Commission l itself 

adopted the whole of Article 1(2), as recommended by 

Committee Ill, without a comment, question or dissent from 

any of the members of the Commission. 4 

The contention here is that 'principle' was employed 

selectively and without any misunderstanding or error as to 

its significance. 5 If a right of self-determination was 

3. Vide U.N.I.C~O. Documents, Vol. 6, p. 396; but compare 
IbIa., p. 704, where Sub-CommitteeI/lA referred to the 
'right' of self-determination. This, however, must be 
considered as an instance of the common loose use of the 
word 'right', in view of its disappearance in aIl the 
latter drafting stages, after the draft Article had left 
the Sub-Committee. 

4. Vide U.N.C.I.O. Documents, Vol. 6, p. 65. 
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intended, the drafters of the Charter would have used 

some appropriate word or words to that effect. It is thus 

surprising that the.significance of the use of the word 

'principle' does not seem to be fully appreciated at 

certain learned quarters, including the Councils of the 

United Nations. 

In the deliberations which take place within 

the Councils of the United Nations, many representatives 

use the expressions 'theright of self-determination' and 

'the princip le of self-determination' so interchangeably 

that one cannot help concluding that those representatives 

concerned are as yet to.make up their minds on what they 

think is the juridical status of 'self-determination' as 

provided for in the Charter. The type of indecision 

referred to here, was demonstrated by Mrs. Tsaldaris, the 

representative of Greece at the U.N. General Assembly's 

Third Committee. During the Committee's debate on 

Article 1 of the two Human Rights Covenants, she gave the 

support of her country to the Article and stated,inter alia, 

as follows: 

" ••• if individuals and peoples believed in and 
livèd by certain principles, those principles 
needed to be secured and applied by instruments 
of application. • •• self-determination was a 
universally recognized principle and right, 
and that right should be set forth in the 
Covenants. If the United Nations did not share 



that op1n1on and if the principles pro­
claimed in the Charter were to remain mere 
principles "that would not be implemented, 
the United Nations could have rested content 
with the Univers al Declaration of Human Rights 
and need not have spent years preparing legal 
instruments. ,,6 " 
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It is clear from the above quotation that the Greek represen­

tative had not made up her mind whether self-determination 

was a right or a mere principle. 

In fact, the United Nations, as a corporate 

body, is alsoguilty of a fai1ure to make up its mind on 

whether the Charter provides for the Wright' or the 

'princip1e' of self-determination. For example, in Resolution 

637A (VII) of December 16, 1952, the General Assembly 

sta tedinter" "a'l"ia: 

"Whereas every Member of the United Nations, 
in conformity with the Charter, should respect 
the maintenance of the right of self-determina­
tion7 of aIl peop1es and nations". --...--. 

After the General Assemb1y had referred to the Wright of 

se1f-determination' in the preambu1ar paragraph quoted above, 

it went on1y as far as recommending that: 

"The States Members of the United Nations 
shall uphold the ïrincip1e of self-determina­
tion8 of all peop es and nations ". _" '" 

61. Vide U oN. Document A/C. 3/SR635, paragraph 3. 

7. Emphasis supplied. 

8. Emphasis supplied. 
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The text of the Charter provisions on self-determination 

offers no justification for the type of dichotomy that is 

evident in the quoted clauses of General Assembly Resolu­

tion 637A(VII). In the absence of any strong evidence 

that by 'principle' of self-determination, the drafters 

of the Charter meant the Wright' of self-determination, 

it is contended that Article 1(2) should be interpreted 

only as laying down self-determination as a mere guiding 

principle.~ 9 Thus, any reference to a Charter right of 

self-determination of peoples, should be viewed as an 

outright.misinterpretation of the .Charter or as a back­

door attempt to amend the Charter provisions on self-

determination by reading Wright' for 'principle'. 

THE GENERAL PURPORT OF ARTICLE 1.(2). 

The words of Article 1(2), taken as an aggregate, 

do not carry a normative import. lO For a right to arise from 

Article 1(2), it is not enough that the provision forros an 

integral part of the Charter and that the Charter, as one 

instrument, is binding upon its signatories. In addition, 

the words of the provision must, upon a legal construction, 

be generative of the right that is alleged to arise therefrom. 

9. nA fundamental difficulty with the argument that the 
Charter has created a right of self-determination in 
subject peoples is that it speaks itself only of a 
'principle' and not of a right" per D.P. O'Connell 
in his bOOk! International Law, Vol. I, (London: Stevens & 
Sons Ltd., 965), p. 337. 

10. This, in fact, applies to the whole of Article 1. 
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Unfortunately, the words of Article 1(2), as they stand, 

are justa fIat declaration of purpose de futuro. Thus, two 

learned writers were right to have said of Article 1(2) that, 

in essence,i t UI is a declaration of. goodwill towards peoples 

which have not yet achieved self-determination" ll and that 

it does not offer a sufficient basis for immediate claims by 

such non-self~governing peoples for a change of status. 12 

The contention that Article 1(2) is devoid of a 

normative content does not mean that the provision does not 

have muchimportance. It is certainly of much importance. 

For example, to the organization itself, the provision con­

stitutes a challenging goal for the achievement of which the 

U.N. has the le gal authorization and competence to direct 

its endeavours. Also, the provision contributes to help the 

organization to take calculated steps in a purposeful way 

rather than grope towards no properly identifiable objective. 

To the person who just wants to know something about the 

U.N. and its work, Article 1(2) of the Charter is informa-

tive because it constitutes notice to the world at large as 

to one of the objectives which that world organization, as a 

corporate entity, wou1d strive to achieve. Fina11y, and to 

the cri tic, the provision provides part of the background 

against which one can undertake either a contemporaneous or 

11. Vide N. Bentwich and A. Martin, A Commentary on the 
Charter of the United Nations, (London: Rout1edge & 
Kegan Paul, 1950), p. 7. 

12. ·ibid. 
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an ex post facto assessment of the success or failure of 

the U.N. in its work. 

THE PROBLEM PHRASE 

a) The search fora meaning 

We may postulate that the word 'right' rather than 

'principle' is used in apposition to 'self-determination of 

peoples' in Article 1(2). Again, we may assume that the 

provision is not, in its tenor, a mere declaration of 

purpose de futuro, as suggested above. 13 In short, we may 

postulate the employment in Article 1(2) of a phraseology 

which is s'Q,ch that it ex facie purports to create "the right 

of self-determination of peoples". It:ts submitted that, 

even on these very generous presuppositions, no right of 

self-determination would become established. This is because 

"the right of self-determination of peoples" is meaningless. 

Out of a meani~gless phrase, no right can arise. 

When an expression carries an almost infinite 

number of meanings all of which are not just possible but also 

reasonably probable, then the expression, in fact, has no 

meaning. This statement contains not only a patent paradox, 

but also an evident truth. It is not being suggested that 

a phrase must have one only of what Hans Kelsen terms a 

"true meaning".14 It is possible and, indeed, usual to have 

13. Vide supra, p. 44~ 

14. Vide Hans Kelsen, Law of the United Nations, (New York: 
Frederick A. praeger Inc., 1950), (2nd Impression, 1951), 
p. xiv. 
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an expression having several meanings which are probable. 

When such a situation arises, it is said that there is an 

ambiguity and the function of a judicial tribunal, in such 

a case, is to make a rational selection, out of the compet-

ing probable meanings, of the one meaning which the tribunal 

holds to be themost probable. This is the objective of 

judicial interpretation properly so called. 

At the other end, when the expression in question 

has, not just several, but many meanings, almost aIl of 

which are equally reasonable and probable, the expression 

ceases to be merely ambiguous and it becomes meaningless or 

hyper-ambiguous. 15 It is a matter of de9ree as to where to 

drawthe line between a mere resoluble ambiguity and 

'ambiguity' amounting to meaninglessness. It may be diffi­

cult to decide on where to draw the line in some cases, but 

with regard to the phrase "the right of ·self-determination 

of peoples", the ambiguity contained therein obviously 

obtains proportions sufficiently gross to render it meaningless. 

What is meant by "the right of self-determination 

of peoples", it may be asked? Following Professor Cobban, 

one may define it as the right of peoples to constitute 

15. Here, 'meaningless' and 'hyper-ambiguous' are being 
used synonymously. and hereafter, they and their 
derivatives will be so used. 
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independent states and determine their own.governments. 16 

The first insoluble problem is to de termine who constitute 

'a people'. There does not appear to he any rational 

criterion for identifying 'a people' that will not radically 

affect the existing state boundaries and thereby seriously 

endanger international peace and tranquility. 

If religion is taken as the criterion, we succeed 

in 1~ga11y justifyi~g17 the break-up of India, as it existed 

in 1945, into India and Pakistan, as they exist now, only to 

find ourselves in sorne difficulty trying to justify the 

refusaI of Moslems-dominated Nigeria to accept the seces-

sion of Christian 'Biafrans'. If we were to go a step 

further and classify 'a people' not just on the broad christian 

and non-christian lines but on the sub-divisions within those 

two broad religious gropps, that May result in a reason­

able solution, by wayof a partition, for the Protestant­

Catholic friction in Northern Ireland. But a general appli­

cation of that classification throughout the world,18 wou Id 

be subversive of the peaceand territorial integrity of Many 

a multi-denominational country; and today, only few countries, 

if any, could bê classified as unideriominational. 

16. Vide Alfred Cobban, National Self-Determination, 
(Chicago: The University of Chicago Press, 1944), p. 45. 

17. That is, justifying it on the ground of the alleged 
right of self-determinations of peoples. 

18. Or at least, throughout the territories of states 
parties to the U.N. Charter. 
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Is 'a people' to be c1assified by language? 

Shou1d that be answered in the affirmative, al1 the mu1ti­

lingual countries, especia11y in A~ica, wou1d be in danger 

of a break-up into micro-states. For examp1e, Ghana is 

on1y about 92,100 square miles in area with a population 

of about eight million, but it has about fifteen languages, 

six of which are considered sufficient1y 'major' to merit 

separate programmes on thegovernrnent~owned radio station. 

This means that a language yardstick for the identification 

of 'a people' who~shou1d have and enjoy se1f-determination 

cou1d reduce Ghana into about six micro-states. If race 

is resorted to as the yardstick, Guyana cou1d break up 

into two sma11 states ~ one for the Negroes and the other for 

the Indians. A co1our eriterion wou1d mean that a sovereign 

state for black Americans wou1d have to be earved out of the 

United States~ On the other hand, a re1iance on co1our cou1d 

have some start1ing resu1ts. For examp1e, France cou1d have 

argued in the A1gerian independence question that the issue 

of se1f-determination did not arise there sinee both the 

French and the A1gerians are white. 

In order to avoid the prob1ems inherent in the 

use of eo1our, race, language or religion as a criterion for 

determining the unit entit1ed to enjoy se1f-determination, 

one may be attraeted by the suggestion of a quantita~ve 

eriterion. It was suggested about ha1f a eentury ago that 
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'a people', for the purpose of exercising the right of 

self-deterrnination, should be such a quantum as is 

"capable of independent existence.,,19 Today, there are 

a number of countries that enjoy independent and full 

sovereign existence with populations of under a million 

in each case. 20 Relying on this fact, any disgruntled 

portion of the population of any state could put up a 

demand for the right to independent existence, if the 

dissidents could count a million or more in their fold. 

It is difficult to find a yardstick for identifying 'a 

people' that would be more potentially.generative of 

international chaos. 

Thus, there does not appear to be any rational 

way of eliminating or even reducing the hyper-ambiguity 

inherent in the phrase "the self-deterrnination of peoples", 

and so long as the hyper-ambiguity remains insoluble, so 

lo~g will the phrase be incapable of bearing a legal right. 
-

Recently, the Secretary-General of the U.N., U. Thant, tried 

probably to confine 'peoples' within limits and thus reduce 

sorne of the words hyper-ambiguous nature. He was reported 

to have asserted that the princip le of self-de~e~ination 

19. Theodore S. Woolsey, 'Self-deterrnination' American 
Journal of International Law (hereinafter cited as 
A.J.I.L.), Vol. 13, (19l9), p. 302, at p. 304. 

20~ For example, Gambia, Barbados and Costa Rica. 
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of peoples is not to be applied to parts of the popula­

tions within member states of the U.N. 21 On that hypothe'sis 

of his, he dismissed summarily the Biafran claim for 

self-determination. However, the Secretary-General's 

hypothesis is unacceptable because the U.N. Charter, upon 

which he was apparently relying, refers to 'peoples', and 

it is a fact that a member state is not necessarily made 

up of only one people. 22 

If we put aside the insoluble problem of 

delimiting, on some practicable and rational basis, the 

unit that may enjoy the alleged right of self-determination, 

we get enmeshed in the equally insoluble problem of' laying 

down the nature and content of the righti and unless the 

nature and content of the alleged right is reasonably 

ascertainable, it cannot subsist as a right. 

b) FormaI independence and self-determination 

Does a people, on obtaining its own state and 

, government ipso facto become self-determined? This question 

has both an internaI aspect and an external aspect. 

21. The Secretary-General was speaking in a Radio Ghana 
interview on January 9, 1970. 

22. Compare Australia's Sir Percy Spender's observation, 
during the U.N. General Assembly's Third Committee 
debate on Article 1 of the two Human Rights Covenants, 
that "a people was not necessarily a nation and a nation 
was not necessarily one people" - vide U.N. Document 
A/c.3jSR647, paragraph 22. 
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Wi th regard to the, ,external aspect of the 

question~ the U.S.A. rightly answers it in the negative 

by its frequent charge that the countries which are 

formally independent but are under Soviet Union's sphere 

of influence are not self-determined. 23 

Concerning the internaI aspect of the question, 

Ciprianos Codas hassuggested that the self~Qetermination 

of peoples should be based on " authentic, free and con- . 

sciousexpression of their sovereign will" 24 and that "Fraud, 

fear, violence and civil obfuscationn25 constitute a negation 

of the right. He added that peoples under totalitarian 

regimes do not enjoy the right. 26 If his' assumption that 

peoples have a 'right' to self-determination is conceded 

for the sake of argument, it will be found that his hypo-, 

thesis commands the support of logic. The U.N. Charter refers 

to the self~determination of peoples and not states. Thus, 

if astate is independent andself-determining, the people 

of the state concerned may nonetheless be non-self-determined, 

if for example, they are smarting under a dictatorship. 

23. Vide for example, R. Murphy, 'The Principle of Self­
Determination in International Relations 'op. 'cit., 
at p. 894. 

24. Vide World Peace Thoughh Law by the Athens World Con­
ference (St. Paul, Minnesota: West Publishing Co., 1964) 
p. 107. 

25. ibid. 

26. ibid,. 
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In practice, however, there appears to be 

agreement among member states of the united Nations that 

the interna1 power-structure of a member state is not to 

be questioned in international councils. -This agreement 

is usua11y rationali~ed by reference to Article 2(7) of 

the U.R. Charter. But in reality, the agreement thrives 

on a common East-West desire to have a type of modus vivendi. 

Thus, where there is an East-West concurrence, as it was 

the case in the question of General Franco's regime in 

Spain, the importance of Article 2(7) is watered down. 

TO the extent that many international protectors 

of human rights stop short at penetrating the corporate 

structure ca11ed 'state' to examine if the people in a 

state are, in fact, collectively determining their own 

affairs, the Charter provisions on the self-determination 

of 'peop1es' have been misconstrued to mean the self­

deter.mination of ·states'. A possible dilemma that 

arises here is that, if 'states' is read for 'peoples', 

then colonia1 peoples who do not, in international law, 

constitute states, would have no case claiming that the 

Charter provisons on self-determination applies to them too •. 

Surprising1y, the U.N. has been operating, in the face of 

this de1imma, with such amazing flexibility ~hat one is 

left wondering as to what the world organization thinks 

'peoples' means in the Charter provisions on self-determination. 
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When dea1ing with member states, the U.N. appears to equate 

'peop1es' with the 1ega1 abstraction known as 'states'. 

But when it is dea1ing with non-se1f-governing countries, 

the U.N. app1ies the concept of se1f-determination to 'peop1es' 

as a collection of individua1s. It is not too much to 

su~gest that the U.N. has been ab1e to take actions, in 

matters involving the issue of se1f-determination, with that 

high degree of f1exibi1ity because the relevant Charter pro­

visions upon whichit re1ies 1ay down a p01itica1 idea1 or 

princip1e and not a righ~-creati~g norme 

In any ca.se, the answer to the question whether or 

not a people become se1f-determined by reason on1y of the 

fact that they have obtained for.ma1 independence, will be 

conditioned by the answer to the question whether 'peop1es' 

in the Charter provisions on se1f-determination means a col­

lection of individua1sorthe state as a corporation. The 

latter question .has'. not been answered conc1usive1y in inter­

national 1ega1 circ les and so the former question too is 

yetto beanswered conc1usive1y. 

c) The' Pan-Africanist phi10sophy 

Is thea11eged right exercisab1e on1y in certain 

pre-determined directions? Pan-Africanist opinion which 

is sometimes supported by sorne Asian countries, for examp1e, 

supports a unidirectiona1 exercise of the right subject to a 

proviso that the direction changes with a change in the 

colonial circumstances of a peop1e. In other words, the 

consensus of African opinion is that c010nia1 peop1es can 

exercise the a11eged right of se1f-determination on1y 
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secession-wise by breaking off from the tutelage of the 

metropolitan countries. Before explainlng the proviso, we 

may refer to the question of Algerian independence because, 

in that case, the Pan-Africanist philosophy was given some 

practical expression. 

At a meeting of the First Committeepf the U.N. 

General Assembly, in 1958, a joint draft resolution27 on 

Algeria was presented by a, group of 17 states, mainly from 

Africa and Asia. One of the preambular paragraphs of the 

draft stated that, the General Assembly: 

"Ré'co'grl'iz'i'ncqthe right of 'the A~gerian 
people to l.ndependence". 

The Haitian representative submitted an amendment28 which 

was intended to change the above-quoted preambular paragraph to: 

" Récogni'z:ing , in virtue of Article 1, 
paragraph 2, of the Charter, the right 
of the Algerian people to decide for 
themselves, their own destiny". 

The argument of the Haitian representative was that neither 

the l~tter nor the spirit of the U.N. Charter authorized the 

U.N. to indicate to a people the political direction which 

they should follow and that the 'Algerian people were free 

to choose from several other alternatives, two of which 

were either an integration withFrance or independence. 29 

27. Vide U.N. Document AjC.ljL232. 

28. Vide U.N. Document AjC.ljL233. 

29. Vide U.N. Document AjC.ljSR.l022, paragraph 40. 
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On behalf of the sponsors of the draft resolution 

and in what was apparently intended to be a reply to Haiti, 

Ghana, which only a year before had been a beneficiary of 

voluntary integration of the former British Togoland, side­

stepped altogether the argument of Haiti and merely restated 

the "conviction" of the sponsors that aIl peoples had the 

r~ght to independence. 30 Thus, the sponsers were asserting 

that the Algerian people could exercise their alleged right 

of self-determination only in the direction of a total break 

from metropolitan France. 3l 

The" p"rovi'so to the Pan-Africanist philosophy is that 

upon the "people of a colonial country becoming independent, 

they still can exercise their r~ght of self-determination in 

only one direction, but thistime, in the direction of int~gra­

tion. Thus, whileamalgamations like the now defunct Ghana­

Guinea-Mali Union, and the transformation of Tanganyika and 

Zanzibar into Tanzania were commended in African circles, 

the secession bids of Katanga and Biafra were opposed. 32 

Two observations may be made fram the irnmediately 

foregoing paragraphs. First, 'self-determination' lacks a 

" generally accepted precise meani~g and to that extent, it 

doesnot qualify to be regarded as a legal right. Secondly, 

despite their frequent insistence on the existence of a right 

30. Vide U.N. Document AjC.ljSR.l023, paragraphs 1 and 2; 
~Haitian ameridment was dëfeated. " 

31. Videalso Repertory of Practice of United Nations Organs, 
Supplement No. 2, Vol. l, paragraphs 25-8, 55-6. 

32. Vide S.K. Panter-Brick, 'The Right to Self-Determination: 

Its Application to Nigeria', International Affairs, Vol. 4, 
(1968), p. 254, at p. 258. 
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of self-determination, it seems that the perfectly adaptable 

use to which African block of countries put the concept of self-

determination,. is sUc;Jgestive more of the fact that they,in 

reality, regard 'self-determination' as a flexible political 

principle of convenience rather than a rigid and peremptory 

precept of international law. 

d} The economic· ·cons ti tuent of" sel"f;";de"termina tion 

Article 1(2) of the U.N. Charter says nothing about the 

economic constituent of self-determination. But this does not 

mean that at the time of the adoption of this Charter, nobody 

was aware of that constituent. It is thus justifiable to take 

into account the economic aspect of the concept in a discussion 

of the probable meanings and implications of the Charter provi­

sions on self-determination. As far back as almost four decades 

~go, Professor Quincy Wright was aware of the concept's economic 

undertones and remarked that: 

"Se lf-determination means that local are to be 
preferred to foreign interestsand this becomes 
difficult if the latter are more powerful. Thus 
backward areas dominated by foreign capitàl or 
controlled by foreign governments ••• seldom get 
out of such control except by violénëe."33 . 

If this remark is not limited to "backward areas" and if it is 

taken as being descriptive of a constituent of 'self-determination' 

as provided for in Article 1(2) of the Charter, several Western 

countries would be guilty of violations of self-determination 

because their capital dominates many foreign countries. 

e) The: "·leg-aT e"ffe"ct" o·f: "the"Vag-ue"ne"s··s" inherentin"the 
expression "the right of self-determination" of peoples". 

The foregoing are demonstrative of the futile and 

enigmatic nature of trying to find for the expression "the 

34. Vide his book, Mandates Under The League of Nations, (Chicago: 
The University of Chicaqo Press, 1930). DO. 564-5. 
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meaning that could be applied generally. 

Nonetheless, it is appreciated that rnere 
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difficu1ty of interpretation does not affect the normative 

content of a treaty provision. An international judicial 

tribunal should, and it frequently does, rnake considerable 

effort to find the meaning of Many an obscured provision. 

But, on the other hand, if as in the case of Article 1(2),34 

the words of the provision, considered careful1y, fail to 

evince any definite meaning which the tribunal can proper1y 

attribute to it without the tribunal being gui1ty of out­

right arbitrariness, then the only alternative is to 

declare that that provision is wi thout effect to the eX,tent 

that it is highly vague. A reasonable degree of definite­

ness is indispensable in order that a treaty provision May 

have juridical gravity. If this degree of definiteness is 

absent, the provision has no gravit y and thus cannot stand. 

If it cannot stand, it follows that it cannot support a 

lega1 right. It has been ruled that: 

liA legislative act which is so vague, indefinite, 
and uncertain that the courts are unable, by accepted 
ru1es of construction to determine, with any reason­
able degree of certainty, what the Legislature 
intended, or which is so incomplete or conflicting 
and inconsistent in its provisions that it cannot 
be executed, will be declared to be inoperative and 
void. "35 

34.. For the sake of the argument here, we are still proceed­
ing on the postulate that Article 1(2) refers to the 
Wright' and not the 'principle' of se1f-determination. 

35. per curiam, in Ba1zer V Caler (1937) 74 p. 2d., 839 
at p. 845. 
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The dictum is taken from the judgment of a national court in 

acSse involving the construction of a national 1egislation. 

But it is a dictum which evidently embodies a common sense 

rule and so there is no reason why it should not be applied, 

in the construction of the provisions of an international 

legislation. If the dictum is applied to the Charter pro-

visions on self-determination, those provisions become 

inoperative to the extent that they are "vague, indefinite 

and uncertain". 

Even the most loyal supporters of the 'right'of 

self-determination of peoples would have to concede that such 

a right could be meaningful only ifOit is exercised within 

proper limitations andin proper circumstances. In this 

connection, it is contended that if a legal right was 

intended in Article 1(2) of the Charter, a clearer language 

would most probably have been used not only in laying down 

the r~ght, but also in prescribing the conditions for its 

exercise or enjoyment as weIl as its limitations. During 

the discussion of Article 1 of the two Human Rights Covenants 

at the Third Committee of the U.N. General Assembly, the 

Swedishdelegate expressed a similar view and added: 

"Political wisdom required that the whole question 
should be studied and mapped out before that prin­
ciple of self-determination was raised to the rank 
of a right." 36 

36. Vide U.N. Document AjC.3jSR64l, paragraph 19. 
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One is not unaware of the telelogical school of 

interpretation which in interpreting a provision of a 

treaty, de-emphasizes th~ importance of the text and looks 

to the broad objects and purposes of the treaty and to 

"the parties' shared expectations." 37 Apart from the 

questionable validity of the view of the telelogists,38 

it would be observed that even if they are taken on their 

own plane, a right of self-determination of peoples cannot 

be recognized under Article 1(2) of the Charter. This is 

an ~név~table conclusion because, in the absence of any 

discussion at the San Francisco conference on the normative 

effect of the provision's reference to the self-determination 

of peoples, and the conflicting ex post facto views expressed 

by the parties39 to the Charter, it is difficult to identify 

any. expectations with regard to the meaning and implica­

tion of 'self-determination' which can be considered to 

be "sl?-ared Il by the parties·. Thus, not even the liberal 

telelogical approach can be employed in the circumstances 
. 

of Article 1(2) in which, in order to make some dêfinite 

37. M.S. McDougal, H.D.' L~sswell and J.C. Miller, 'The 
Interpretation of Agreements and World Order, (New 
Haven: Yale University Press, 1967), p. xvii. 

38. For example, compare Lord McNair's observation that 
t.he task of interpretation is to discover the inten­
tion of the parties lias expressed in the words used 
b them in the li ht of the surroundin circumstances" 
h~s emphas~s - v~de h~s book, The Law of Treat~es 

(Oxford: Clarendon Press, 1961) ,. p •. 365; vi"dealsc, 
C.C. Hyde, International Law, Vol. 2, (Boston: Little, 
Brown & Co., 2nd Revised Edition., 1945), p. 1471. 

39. Especially during the discussion of Article 1 of the 
two Human Rights Covenants at the U.N. General Assembly's 
Third Committee, vide for example, U.N. Documents 
A/C.3/SR633-647. 
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meaning and recognize a right out of it, a judicial tribunal 

would have to cross the border of interpretation into the 

field of rectification and revision. 40 "Rights cannot be 

presumed to exist merely because it might seem desirable 

tha t they should,lr.o 41 

f) The lack of intention to create a legal right 

Finally, it may be pointed out that 'self-deter-

mination', even as a-mere principle, is a politically 

delicate matter. In view of this, it is very difficult to 

think of how the parties to .the Charter wouldhave created 
. '. .. .. , ....,;.~ .... ~- -- . ~ 

a legal right in respect of self-determination in the 

apparent uncontroversial way in which Article 1(2) was 

adopted at San Francisco. 42 Thus, the contention is ven-

tured that, not only doesthe hyper-ambiguity in Article 

1 (2) render that provision inc~p~ole of supporting a legal 

right of self-determination of peoples, but also the inten­

tion tocreatesuch a legal right was absent on the part 

of the creators of the U~N., both at the time the Charter 

was bei~g prepared and at the time it was adopted. 

40. Vide South West Africa Cases, Second Phase, IJ::I.ternational 
COllrt of Justice~- 00_ (hereinafter cited as I~C.J.) 
Reports, (1966), p. 4, at p. 48. 

'41. Video :ibid. 

42. Compare the circumstances of the adoption of Article 1(2) 
of the Charter (vide sUïra, pp.34-:1> with those of the 
adoption of Arti~l 0 the two Hurnan Rights Covenants 
(vide U.N. Documents A/3077 and A/C.3/SR633-677). 



THE INCIDENCE OF OBLIGATION 

In any case, if Articl.e 1(2) of the Charter 

were construed as containing a 1~ga11y cognizab1e right 

of se1f-determination of peop1es, there wou1d be very 

1itt1e value in that right because it cou1d be c1aimed 

on1y. as against the United Nations and not any of its 

constituent states members. Since the Advisory Opinion 
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of the International Court of Justice in the Reparation 

Case,43 there has not been any douht that an international 

organization can possess rights separate from, and 

independent of, those of its members. There is no 

reason why an international organization 1ike the United 

Nations shou1d, converse1y, not be capabl.e of bearing 

obligations a1so separate from those of themember states. 44 

In the Charter, where'member states of the U.N. 

have rights or ob1igations r phrases 1ike "A11 Members,n 45 

liA Memberll46 or "Each Member n47 are used. Where both the 

~rganization and member states are invo1ved, appropriate 

words 1ike 1lThe Organization and its Members,,48 are emp1oyed. 

43. I.C.J. Reports, (1949), p. 174. 

44. Article 34 (1) of the I.C.J. Statute states: "On1y 
states may be parties in cases before the Court. Il -

This may make the enforcement of therights and obligations 
of an international organization difficu1t, but that is 
a different matter a1together. 

45. Vide, for examp1e, Article 2 (2-5). 

46. Vide, for examp1e, Articles 5 and 6. 

47. Vide, for examp1e, Articles 9(2) and 18(1). 



The opening words of Article l,· "The Purposes of the 

United Nations are", clearly show that what follow in 

that Article are specifically referràble to the organi­

zation. Thus, even if by virtue of Article 1(2), a 
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right of self-determination of peopleshas been created, 

it will be the corporate organization alone that has 

responsibility for bearing the incidence of the obliga­

tion ,. that may be reflected directly by the right. In 

such a case, the U.N. could be said to default in its 

obligations if, for example, it were improperly to send 

forces into a country's territory. 

However, violations and threats of violations 

of the alleged right of self-determination of peoples 

are to be feared from states rather than from the United 

Nations Organization. Therefore, if Article le 2)' per 'se 

can obligate only the U.N., any right contained in that 

provision would, pro tanto, be considerably reduced in 

its utility. 

CONCLUSION 

The arguments made in this Chapter may be 

recapitulated thus: By the use of the word 'principle' 

rather than 'right' the framers of the Charter showed that 

they had no intention of creating a right;49 secondly, 

49. The absence-of-intention argument is bolstered up 
by the fact of the uncontroversial adoption of the 
Charter provisions covering the self-determination of 
peoples. 
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had the words of Article 1(2) beenexfac·i·e positive in 

expressing the creation of the right of self-determination 

of peoples, that effort would have been frustrated by 

.the hyper-ambiguity inherent in the phrase "the self­

determination of peoples"; lastly, Article 1(2) applies 

to the U.N. and not to its members or ~o boththe U.N. 

and its members and co~sequently, if everi.a right of 

self-determination of pe~ples is deducible from the 

provision, it. is a right of very little value. 

In contending that only the corporation of the 

U.N. can possibly have an obligation under Article 1(2), 

it is not being suggested that member states of the U.N. 

may not have sorne obligation in respect of that provision. 

In fact, to the extent that membèr states areobliged to 

help, or at least, refrain from impeding .the organization 

in the achievement of its purposes, member states may 

have an obligation concerning or in respect of Article 

1(2), since that provision contains sorne of the purposes 

of the U.N. However, such an obligation upon member 

states would arise as a corollary to the right of the 

U.N. to receive co-operation from its members and not as 

a corollary to an alleged right of self-determination 

of peoples. 



CHAPTER V 

ARTICLE 55 OF THE UNITED NATIONS CHARTER 

OVERLAPPING WITR ARTICLE 1(2) 

Article 55 of the U.N. Charter reads: 

"With a view to the creation of conditions of 
stability and well~being which are necessary 
for peaceful and friendly relations among 
nations based on respect for the principle of 
€Sual rights and seif-determination of peoples,l 

e United Nations shall promote: 

a. higher standards of living, full 
employment, and conditions of economic 
and social progress and development~ 

b. solutions of international economic, 
social, health, and related problems~ 
and international cultural and educa­
tional cooperation~ and 

c. universal respect for, and observance 
of, human rights and fundamental free­
doms for all w~thout distinction as to 
race, sex, language, or religion." 
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Several of the arguments made in the immediately foregoing 

Chapter to the effect that no right of self-determination 

of peoples is deducible from Article 1.( 2). of the U. N • 

Charter would apply, mutatis mutandis, to Article 55. 

In particular, the following similarities may be pointed out. 

1. Emphasis supplied~ the phrase is in exactly the same 
terms as the one appearing in Article 1(2). 
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First, the original Article 55,2 as presented at 

San Francisco by the four sponsoring powers in the Dumbarton 

Oaks Proposals, did not contain any reference to 'self­

determination'. However, after the four-power amendment 

had added a reference to self-determination to Article 

1(2),3 the Coordination Committee inserted the same 

amending phrase in Article 55. 4 When Article 55 was passed 

through the various stages fer detailed study, it was 

amended in some respects which are not relevent here, 

but the whole long amending clause containing the reference 

ta 'self-determination of peoples' emerged from the 

Committee stageS and finally from the whole conference 

intact. The records of the conference do not show any 

opinion at the conference as to the juridical status the 

principle of the self-determination of peoples might acquire 

by virtue of the reference to it in Article 55. 6 

2. That is, Chapter IX Section A(l) of the Dumbarton Oaks 
Proposals; for clarity, a reference to Article 55 
means Chapter IX Section A(l) of the Dumbarton Oaks 
Proposals, where the context so suggests. 

3. The Article was designated in the Dumbarton Oaks 
Proposals as Chapter 1(2). 

4. Vide U.N.C.I.O. Documents, Vol. 3, p. 690. 

5. That is, Committee II/3 of the San Francisco conference. 

6. Vide Report of Committee II/3, U.N.C.I.O. Documents, Vol. 8, 
p:-79, at p. 80. 
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Thus, the conference records do not have much 

positive interpretative va1ue. The epithet 'positive' 

is used because the records, in a negative way, may 

demonstrate that no 1ega1 right was contemplated. The 

creation of a right 1ike the one alleged, which would 

have very far-reaching po1itical consequences for many 

countries, wou1d have been subjected to much controversial 

debate and, most probab1y, strong opposition, before it 

was finally adopted. Thus, in view of the fact that the 

conference records do not show that there was any such 

controversy over, or opposition to, the amendment,7 the 

records negative1y confirm that a legal right of self­

determination of peop1es was not intended. 

The second point of similarity is that Article 

55, like Article 1(2), mentions the 'principle' and not 

the Wright' of self-determination of peoples. Therefore, 

if one were to construe Article 55 as being generative of 

a l~gal right of se1f-determination, that would be tanta­

mount to a violent over-stretching of words. 8 

7. Vide' 'supra, p:,,\ .37 

8. The more detai1ed discussion on the significance and 
implications of the use of 'principle' in Article 1(2) 
applies mutatis mutandis to Article 55f vide supra, 
PP.39~43; but compare the view of the Byelorussian 
delegate to the U.N. General Assembly's Third Com­
mittee (vide U.N. Document A/C.3/SR 644, paragraph 19). 
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Then, as it has already been noted in connection 

with Article 1(2),9 ·the phrase 'self-determination of 

peoples' is hyper-ambiguous to the point of meaninglessness 

and so the phrase cannot be a bearer of a right. 

The fourth and last similarity of the arguments 

in respect of Article 55 and those in. respect of Article 

1(2) is that the former Article, like the latter, is refer­

rable to the U.N. as a body and no'!::: to the individual 

member states thereof, nor even to both the world organiza- . 

tion and its individual member states. The consequence is 

that even if a right of-self-determination of peoples were 

deemed to be created by Article 55, only the U.N. as a 

corporate legal person would bear the incidence of the 

obl~gation arising out of, or in connection ~ith~ the right. 

This would cons~derably whittle down the importance of 

such a right. lO 

It is to be noted that the argument that is 

emphasized in the immediately foregoing paragraph does not 

deny the creation of a legal right of self-determination. 

The importance of the argument, however, lies in the fact 

that astate which is confronted with a legal claim, based 

on Article 1(2) or Article 55 or both, for s,elf-determina­

tion, can use it as a second line of defence to parry off 

the claim, should the tribunal hearing the matter reject 

the arguments which deny altogether the creation of the right. 

9. Vide· supra, pp. 45-60. 

10. Vide ~ls~ supra, pp. 61-2. 
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THE VERBAL STRUCTURE OF ARTICLE 55 

It will be observed that Article 55 opens with 

the words: 

"With a view to the creation of conditions 
of stability,and well-being which are neces­
sary for peaceful and friendly relations 
among nations based on respect for the 
princip le of equal rights and self-determina­
tion of peoples, the'United Nations shall 
promote:" 

The Article then concludes with an enumeration of the things 

and conditions which "the United Nations shalllpromote n • 

That the united Nations, by the employment of 

the verb 'shall' in Article 55, is peremptorily obligated 

to act is indisputable. The U.N. is under an, obligation 

to act. But what the world organization is required to do 

is to promo te the things, standards and conditions stated 

in Article 55(a), (b) and (c) and not those mentioned in 

the opening limb of the Article. Thus, unfortunate though 

it may be, the consequence of the verbal structure of 

Article 55 is that, not'even a mere promotional obligation 

has been imposed upon the U.N., as a corporate entity, in 

respect of any of the things stated in the opening part of 

Article 55, including the self-determination of peoples. 

It may be parenthesized that where the obligation is to 

'promote', a bona fiàe maximum effort towards the achievement 

of the things, standards or conditions to be promoted satisfies 

Il. Emphasis supplied. 
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the obligation. By contrast, if the dut Y is to 'maintain' 

or 'achieve' things, standards or conditions, it would 

appear that anything short of the 'maintenance' or 'achieve­

ment' of the things, standards or conditions would amount 

to a failure to meet the obligation and the cause of the 

failure would merely be an aggravating or extentuaing 

circumstance, as the case may be. 

The implication of the words "With a view ton 

in Article 55 is that the creators of the Charter felt 

that if the standards and conditions laid down in Article 

55 (a), (b) and (c) are promoted by the United Nations, 

the conditions referred to in the opening part of Article 

55 would be achieved. This is certainly a hope which may 

or may not materialize, but there need not be any specula­

tion on that. The point of importance is that, if the 

U.N. promotes aIl that is listed.in Article 55 (a), (b) 

and (c), its obligations under Article 55 are wholly discharged. 

If the discharge of those obligations results 

in the conditions recited in the opening limb of Article 55, 

the world would be better off and most people would welcome 

that. On the other hand, if the promotion of the standards 

and conditions contained in paragraphs Ca), (b) and (c) of 

Article 55 by the world organization does not result in the 

establishment of the ideal stated in the opening part of the 

Article, it would be unfortunate. It may be parenthesiz.ed 
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here that such an unfortunate result is not at aIl 

improbable because the self-determination of peoples is 

an element of the ideal stated in the opening part of " 

Article 55 and ye~, of aIl the three paragraphs of 

Article 55, it is only (c) that may, by i~s use of the 

broad term 'human rights', be said to cover the self­

determination of peoples; however, doubt is cast on such 

a broad construction of 'human rights' because the 

Univers al Declaration of Human Rights which is supposed to 

be "an authoritative interpretation of the Charter provisions 

on 'human rights', does not contain any reference to self­

determination either as a right or as a mere principle. 

In any case, if the dis charge of the promotional 

obligations contained inparagraphs (a), (b) and (c) of 

Article 55 does not result in the achievement of the ideal 

stated in the opening limb of the Article, that would not 

amount to a default in, or a breach of, an obligation on 

the part of the U.N. That would only be an unfortunate 

consequence of an inaccurate judgment on the part of the 

framers of the Char~er in anticipating that the promotion 

of aIl the things and standards laid down in Article 55 (a), 

(b) and {cl would lead to the "creation of conditions of 

stability and well-being." 
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Then, by declaring that "conditions of stability 

and well-being" are "necessary for peaceful and friendl.y 

relations'among nations", the framers of the Charter did 

not merely express a view that rnay or may not be accurate 

but they, in effect posited a speculation12 upon a hope,l.3 

an exercise which does not result in the creation of any 

right or obligation~ 

At this ~age, the role and importance of 'sel.f-

determination' in Article 5,5 cornes up for scrutiny. Upon 

careful examination, it would be observed that the whol.e 

phrase "based on the principle of equal rights and self­

determination of peoples" functions as an adjectival 

phrase describing the type of "peaceful and friendly relations 

among nations" that are envisaged under Article 55. Thus, 

the role of the expression "self-determination of peoples· 

is quite a humble and passive one, namely, it forms part 

of the description of conditions whichthemselves involve 

neither a right nor an obligation under Article 55. 

It is necessary to consider whether the legal situa­

tion, in respect of Article 55, as analysed above, would change 

by reading that Article in conjunction with Article 56. 

12. That is, a speculation that without '~conditions of 
stability and well-being" there cannot be "peaceful 
and friendly relations among nations". 

13. That is, a hope that the promotion of the conditions 
and standards in Article 55 (a), (b) and (c) will 
lead to "the creation of conditions of stability 
and well-being." 



72. 

Under Article 56, member states of the U.N. 

have obligated14 'themselves: 

"to take joint and separateliction in co­
operation with the Organization for the 
achievement of the purposes set forth in 
Article 55." 

The obligation upon each member state is to act, not on its 

own, but in "cooperation with" the U.N. Thus the essence 

of the dut Y imposed upon the signatories to the Charter, 

by virtue of Article 56, is to cooperate with the world 

organization in the realization of the standards and condi­

tions which form the subject matter of the organization's 

promotional obligation under Article 55." If, as i t has 

been explained, the organization's dut Y under Article 55 

does not cover the promotion, respect or maintenance of 

the right or even the mere principle of self-determination 

of peopl.es, then the correlative dut Y of the signatory 

states, which states merely have to cooperate with the organi­

zation, also ~oes not extend, logically, that far. A 

fortiori, it is completely out of place to talk about the 

positive creation of a legal right of self-determination 

of peoples, withinthe context of Article 55 of the Charter. 

14. That is, by virtue of the word 'pledge' - vide Report 
on the Racial Situation in South Africa (U~Document 
A/2505, paragraphs 94-100). 

15. The 'joint and separate' implies that, in cooperating 
with the U.N., a member state may act individually in 
sorne respeèts whîle acting in conjunction with sorne 
other member states in other respects. 



THE LEGAL SIGNIFICANCE OF U.N. RECOGNITION OF 
THE RIGHT OF SELF-DETERMINATION 
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The U.N. has frequently, through its General 

Assembly, recognized the Wright' of self-determination 

of peoples. It is appropriate to put such U.N. recog­

nitions of the right in their proper legal perspective 

because, very often, rather too much is read into U.N. 

resolutions recognizing the right of self-determination 

of peoples. 

One example of how some supporters of the right 

of self-determination tend to over-value U.N. ~ecognitions 

of the right will be in place here. In 1955, the U.N. 

Secretary-General, Dag Hammarskjold, addressed the U.N. 

General Assembly's Third Committee. In that address,16 

the Secretary-General suggested the setti~g up of an ad hoc 

çommittee to attempt to reach agreement on certain basic 

principles relating to the question of self-determination 

wi th the view to embodying such basic principles. in a 

declaration to be adopted by the General Assembly. This, 

in his view, wO.uld be a 'way out of the political impasse 

in which the'draft Article 1 of the two Human Rights Covenants 

found itself. Throughout that address, the Secretary-General 

referred to IIthe princip le ofself-determination of peoples ll
• 

16. Vide U.N. Document A/C.3/L466. 
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In the Third Committee's debate on the address, 

a number of delegationsexpressed their annoyance over 

the address. 17 In particular, the Saudi Arabian represen­

tative, Mr. Baroody, registered his country's strong 

objection to the Secretary-Gene~al's use of the word 

'principle' to describe the self-determination of peoples. 

Mr. Baroody pointed out that self~determination was not 

something which was at its theoretical stage of principles 

but rather it was a right because "it had been recognized 

as a right by anoverwhelming majority of the members of 

the General Assembly,,18 in resolution 42lD(V) of December 

4, 1950. 

Mr. Baroody was articulating a relativelycommon 

misconception about the legal significance of U.N. 

decisions, the misconception that a particular legal 

opinion reflects the true legal position, by reason only 

of the fact that that opinion is held by the U.N •• To 

come specifically to our subject, the question that arises 

is: Is there a Charter right of self-determination of 

peoples by reason only of the fact that the overwhelming 

majori ty of the member.s of the General Assembly of the U. N • 

have supported resolutions recognizing the right of self­

determination of peoples? 

17. For example, Iraq (U·. N. Document A/C. 3/SR635, paragraph 
9), Czechoslovakia(ibid., paragraph 1) and Syria. (U.N. 
Document A/C.3/SR634, paragraph24). 

18. Emphasis supplied, vide U.N. Document A/C.3/SR633, 
paragr§lph 19. 



The answer is in the negative. A political 

stampede, in arbitrarily selected fact-situations, by 

a two-thirds or more-of the General Assembly, is not 

necessarily right even morally, let alone legally. 

The'U.N. has faci1ities for changing the law but that 

is not the same thing_as,saying that it is above the 

law. It is subject to the rules of general interna­

tional 1aw as we11 as the restriction and limitations 

in the Charter wbich created it. The corporate views 
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of the U.N., as manifested in its resolutions, on what 

,the law is, are entit1ed to much respect. But all the 

same it is worthy of emphasis that the U.N. has no 

special powers to pronounce, conclusively through its 

political organs, upon the existence of a right if, 

as it is in the case of the Charter provisions on the 

self-deter.mination of peoples, the provisions reliéd 

upon do not, on a proper legal construction, evince the 

alleged right. Thus, the fact that the General Assembly 

has frequent1y recognized, in its resolùtions, the right 

of self-deter.mination of peoples, does not by itself 

mean that de jure, there is such a right. 



CHAPTER VI 

THE INTERNATIONAL COVENANTS ON ECONOMIC, SOCIAL AND 
CULTURAL RIGHTS AND ON CIVIL AND POLITICAL RIGHTS 

THE C~NESIS OF ARTICLE 1 

In 1948, the Universal Declaration of Human 
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Rights was adopted by the U.N •• The Declaration, as it was 

adopted and as it exists now, contains no provisions on 

the self-determination of peoples .either as a concept 

with a normative content ~ or as a mere principle. How-

ever, in 1952, when the drafting of the International 

Covenants on Economic, Social and Cultural Rights, and 

on Civil and Political Rights was in progress, the U.N. 

General Assembly specifically directed that a provision 

on the right of self-determination of peoples should be 

included in both Covenants. l In fact, the General 

Assembly was 50 anxious to see the right firmly secured 

in the Covenants that it did not merely direct that the 

right be included in the Covenants, but it went a step 

further to suggest the verbal form the provision should 

have. 2 

1. Vide General Assembly Resolution 545 (VI) of . 
February 5, 1952. 

2. Vide ibid. 



The General Assembly, by commissioning that 

a 'right' of self-deterrnination of peoples should be 

provided for in the Covenants, had given the signal 

for a significant departure frorn the Charter's phraseo­

logical approach to the question because the latter 

instrument refers to the 'princip1e' of self-deterrnina­

tion of peoples. With this in view, it is reasonable 

to assume that the General Assembly was conternplating 

77. 

on a provision that would not be a rnere guiding principle, 

but rather a provision that would consecrate the ageless 

'prinéiple of self-deterinnation.into a legal right. On 

this hypothesis will proceed the examination of the 

question whether or not the conternplated objective of 

the General Assernbly to secure for aIl peoples a legal 

right of self-deterrnination, has been effectuated by the 

two Covenants. 3 

THE DRAFTING STAGES 

The two Covenants were initially drafted by the 

united Nations Commission on Human Rights. They were 

then passed on to the Third Committee of the General 

Assernbly4 which discussed ~em in detail and Article by 

Article before they were passed further on to the General 

Assernbly's plenary session for adoption. S 

3. More specifically, by Article l of the Covenants. 

4. Hereinafter referred to as the 'Third Cornrnittee'. 

5. yide ~.N. General Assernbly Resolution 2200A (XXI) of 
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Attention may now be turned specifically to 

Article 1 of the Covenants because it is the provision 

that deals with the question of self-determination.· The 

Article, quoted in extenso, reads: 

"1. AlI peoples have the right of self­
determination. By virtue of that right they 
freely determine their political status and 
freely pursue their economic, social and 
cultural development. 

2. AlI peoples may, for their own ends, 
freely dispose of their natural wealth and 
resources without prejudice to any obliga­
tions arising out of international economic 
cooperation, based upon the princip le of 
mutual benefit, and international law. In 
no case may ~ people be deprived of its own 
means of subsistence. 

3. The States Parties to the present Covenant, 
including those having responsibility for the 
administration of Non-Self-Governing and Trust 
Territories, shall promote the realization of 
the rignt of self-determination, and shall 
respect that right, in conformity with the 
provisions·of the Charter of the United Nations." 

The procedure adopted by the Third Committee in 

respect of aIl the final drafting of Article 1 was the 

following: First, there was a general debate on the Article 

during which amendments to the Commission's6 text were 

proposed; this was followed by the appointment of a Working 

Party 7 ta re-drart the text; the re-drafted text was then 

discussed by the full Third Committee which adopted8 the 

6. That is, the U.N. Commission on Ruman Rights. 

7. Vide U.N. Document ~/3077, paragraphs 52-7. 

8. vide U.N. Document A/3077, paragraphs 72-6. 
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the fina1 text that was recommended to the plenary session 

of the Genera1 Assembly for adoption. The records of the 

Third Committee's proceedings on Article 1 thus do consti­

tute a va1uab1e fund from which one cannot but draw upon 

to a considerab1e extent, in the course of analysing the 

normative effect of the Article • 

. -----!I!l1E CONSTRUCTION OF THE ARTICLE 

a} General remarks 

In Chapter FOur, it was argued that the fact 

that Artic1e 1(2) of the U.N. Charter spoke of the 'principle' 

of se1f-determination suggested that the framers of the 

Charter did not have any intention to secure, by that 

provision, a 1egal right in respect of the self-determination 

of peop1es. Then in the same Chapter, we postulated a 

situation in which the phrase used in Article 1(2} of 

the Charter were nthe right of self-determination of 

peoples" instead of nthe principle of self-determination of 

peoples n • Even on that presupposition, it was contended 

that a proper 1ega1 right in respect of self-determination 

would not be created and vested in 'peoples'. In Article 1 

of the two Ruman Rights Covenants, however, the word Wright' 

and not 'princip1e' is actually used in apposition to the 

expression 'se1f-determination'. Thus in this present 

Chapter, we are dealing with a real factual situation and 
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not a situation imagined for the purpose of clarifying an 

argument. It is therefore appropriate here to state, for 

the sake of emphasis, a point which is obvious and was thus 

assumed to need no specifie mention in Chapter Four. 

The point is that, the word Wright' 'is a 

technical term which connotes a particular legal concept. 

Two of the indispensable constituents of this concept 

Wright' are that, there must be an identified or identifi-

able thing or object in respect of which there is the 

right, and secondly, the entity which or who is designated 

as the holder of the right must also be identified or 

identifiable. If these two elements of a Wright' are not 

present, then the alleged Wright' cannot be a right properly 

so called or a legal right. As an illustration, if it is 

said that Mr. OWus-u has a right to X, but X is not ascer-

tained and there is no reasonable way of ascertaining 

what that X represents, then the right Mr. OWusu is supposed 

to have is legally unreal. On the other hand, if it is 

said that Y has a right to a specifie book, but Y who, 

or possibly which,9 is supposed to have the right to the 

book is not ascertained and there is no reasonable way of 

ascertaining, then as a matter of law, there will be no 

right to the book because the supposed right will be lacking 

an identified or an identifiable holder. A fortiori, where 

9. That is, the right-holder may be a corporate person 
and not a natural person. 
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both the subject matter of the rightand the designated 

right-holder are unascertained and unascertainable, 

there will be no legal right. 

It follows from the immediately foregoing that 

the recitation of the word 'right' in respect of something, 

is not conclusive that, as a matter of law, sorne entity 

has a legal rightin respect of that something. 

With regard to the alleged right of self-determina­

tion of peoples, the thing in respect of which there is 

claimed to be a legal right is 'self-determination' and 

the supposed right-holders are designated 'peoples'. 

However, as it has been explained in relation to Articles 

1(2) and 55 of the U.N. Charter, neither the substance of 

self-determination nor those who constitute 'a people' are 

ascertained or ascertainable and ipso facto, there cannot be 

a right of self-determination of peoples. The reasoning in 

respect of those two provisions of the Charter in connection 

with the juridical effect of the high degree of ambiguity 

that inheres in the expressions 'self-determination' and 

'peoples' will, mutatis mutandis, apply to Article 1 of 

the two Human Rights Covenants. 

It is true that Article 1 of the Covenants con tains 

clauses which purport to be descriptivelO of what the right 

of self-determination, as provided for in the Article, embraces. 

10. The second sentence of Article 1(1) and the whole of 
Article 1(2) of the Covenants are, at best, only des­
criptions, and not definitions, of the content of the 
right of self-determination of peoples. 
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But, it is also equally true that those descriptive clauses 

are themselves very ambiguous and, far from eliminating or 

even reducing the vagueness inherent in the statement "All 

peoples have the right of self-determination",ll they 

rather complicate it further. 

In the first place, the most important word 

'peoples' was left with neither a definition nor a descrip-

tion. In explaining why the U.S.S.R. had voted for Article 

l, even though it would have preferred that 'nations' were 

added to 'peoples' for the purpose of laying down the units 

or entities to be made entitled to the right of self­

determination, the U.S.S.R. delegation at the Third Committee 

stated, inter alia, that "it had been clear from the debate 

that the word 'people~' included nations and ethnic groups."12 

That was a very good rationalization for the way the U.S.S.R. 

had cast its vote. But for our purpose, the problem with 

othe vagueness in 'peoples' is not solved by knowledge of 

some of the entities covered by the expression. To remove 

the ambiguity, it is an indispensable prerequisite that 

there should be the possibility of determining, by some 

reasonable yardstick, the other entities covered by 'peoples'. 

11. Vide Article 1(1) of the Covenants. 

12. Emphasis suppliedi vide U.N. Documents A/C.3/SR676, 
paragraph 49 and A/C.3/SR668, paragraphs 13-6. 
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The problem is how to decide on what criterion or 

yardstick is practicable and reasonable. For example, 

the reasonableness of a criterion which appears to have 

a general acceptance may not stand much scrutiny. It is 

generally accepted that the people of a colonial territory 

do constitute 'a people' for the purpose of being entitled 

to enjoy self-determination. The reasonableness of that 

is questioned not because it is not important that 

colonial peoples are able to enjoy self-determination, 

but because the criterion does not take account of situa-

tions in which a country may be formally independent and 

yet be subject to controls from an external power. 13 

Although, self-determination is an undefined and, most 

probably, an undefinable term, it is both unreasonable 

and dangerously simplistic to limit it to traditional 

colonial power - colonial country relationship.14 

The unreasonableness in other criteria like 

language, race, colour or religion lies in the fact that 

any of them is most likely to increase significantly around 

the world, demands for secession, with their accompanying 

consequence of world-wide instability that will be 

generative of international chaos. 

13. For example the present U.S.S.R.-Czechoslovakia relation­
ship involves the violation of the latter's self-determina­
tion by the former even though Czechoslovakia enjqysformal 
independence. 

14. Compare D.W. Bowett, Self-Determination and Political 
Rights in"the Developing Countries, Proceedings of the 
American Society of International Law, (1966) 1 p.129. 
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In view of the enigmatic nature of the definitional 

problem involving 'peoples', onecannot but share with a 

distinguished Pakistani jurist in his lamentation that: 

" ••• the expression 'aIl peoples ••.• , is 
the most uninformative part of the total text 
of the Article [Article 1 of the Covanants] 
and can mean anything or nothing -- according 
as you have the means of compelling people to 
accept one or the other meaning of the expres­
sions used."15 

As it has been pointed out,16the clauses in Article 

117 that may be taken as being descriptive of the contents 

of the right of self-determination, carry their own ambiguities. 

Does °freely de termine their political status" in Article 1(1) 

mean that, for example, the French-Canadian people are at 

liberty to opt out of the Confederation of Cana~a, or it 

means thay are free to determine their political status 

only to the extent that that status is compatible with the 

continued existence of the. Confederation essentially in its 

present form? In any case, does "freely" mean that the 

French-Canadian people, in determini~g their political status, 

should not be subjected to any political pressures from either 

the Canadian Feder~l Government or the Government of France or 

15. Per A.K. Brohi in a 'Foreword' to S. Shaheen's The 
Communist Theory of National Self-Determination, (The 
Hague: W. Van Hoeve Ltd., 1956), p. xiv. 

16. Vide supra, p~.~81.2. 

17. Here and hereinafter in this Chapter, a reference to 
Article 1 or part thereof means Article 1 or part thereof 
of the two Covenants. 
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both, or it means free from economic pressures emanating 

from business interests external to French Canada? If 

by "freely" is implied the absence of physical coercion, 

then Article 1 (1) is pro tanto irrelevant 'through anachr.onism 

because in these moderntimes, foreign influences usually 

take subtle, sëphi~ti~ated and sometimes, 'imperceptible 

forms. On t~e other hand, if "freely" !.in Article 1 (1) 

implies the absence of these subtle and imperceptible external 

influences ,'. then the provison undermines completely any 

normative vlaue it may possess, by virtue of its being 

unrealistically and diametically opposed to the hard facts 

of present day international life. No nation or people 

can be spared the strong economic, social and cultural 

influences, intentional or otherwise, emanating from other 

nations or peoples, unless it is a nation or people cut off 

from the rest of the world and therefore from civilization _ .. ~ 

too. 

b) Article l, Paragr~h 2. 

With regard to Article 1(2), it is observed that 

its first sentence is of no normative consequence. It 

does not encumber any state or people with a legal obligation, 

nor does it vest any positive right as such. The verbused" 



is -may·18 and so the whole sentence must be taken as 

laying down a permissive19 way in which all peoples can, 
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if they wish, deal with their natural wealth and resources. 

The provision contained in the first sentence of Article 

1(2) does not oblige a people to refrain from disposing 

of its natura1 wealth and resources in the ±nterest of 

a foreign people, nor does it prohibit a foreign people 

from accepting such a disposition. 

But the fact that that first part of Article 

1(2) lacks normative consequence may not mean that it 

lacks any legal consequence. It·is arguable, for example, 

that a people that seizes foreign owned property may rely 

on that provision as a legal authorization. This was, 

in fact, one of the reasons why the leading Western 

'capitalist' countries, particularly the U.S.A., voted 

against Article 1 at the Third Cbmmittee20 and have also 

not become parties to the Covenants. However, the apparent 

authorization granted under Article 1(2) is stated to be 

without prejudice to any obligations arising out of inter­

national law; international law already permits nationalization, 

provided the nationalizing state complies with certain condi­

tions including the paying of prompt and adequate compensation. 

18. Compare the use of "shalrl ~.in Article 1(3). 

19. That is, in contradistinction to 'mandatory' or 
'obligatory'. 

20. Vide U.N. Document A/C.3/SR676, paragraph 30. 
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It is evident therefore,that this opening part of Article 

1(2) does not represent a departure from the existi~g 

legal position in international law. Thus, if it was meant 

to give a legal basis for the renewed2l ,economic dimens~on 

that the alleged right of self-determination of peoples 

had lately assumed, it is submitted that the provision 

failed to achieve that aim, through failure toemploy the 

appropriate words. It is: further submitted that, the 

states which have not become signatories to the Covenants 

for fear that the property of their nat'ionals, owned in 

foreign lands, may be subjected to arbitrary seizures and 

confiscations on the authority of Article 1(2), should be 

taken to have boycotted the Covenants ex abundanti cautela 

rather than out of a feeling of positive conviction that 

they would put themselves into a l~gally vulnerable 

position, if they should become signatories. 

Concerning the second sentence of Article 1(2), 

it is noted that it is very important because, both by 

its collocation in the scheme of the wnole of Article 1(2) 

and by its peremptory language, it enjoys an overriding 

dominance over the first part of Article 1(2). The effect 

of its peremptory language is that if a people enters into a 

21. The economic undertones of the concept of self­
determination has been recognized since, at least, 
the past four decades, hence the use of the word 
'renewed'; vide Quincy wright, Mandates under The 
League of Nations, op~ cit. 
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transaction which has the effect of depriving that people 

of its own means of subsistence, then that transaction, 

will be void, notwithstanding the international lawrule 

that obligations voluntarily assumed are binding. 

However, what that second part of Article 1(2) 

provides for is, .in substance, nei ther the creation of the 

right of self-determination of peoples nor the rec~gnition 

of such a right. The.provision merely seeks to guarantee 

a minimum economic security that is necessary for the 

continued existence of any people qua a people. A people 

that is deprived of its own means of subsistence, has two 

alternatives -- either to seek subsistence on the means of 

another people or_.to remain without any means of subsis­

tance. In the latter case, it will extinct as a people. 

In the former case, the people may most probably become 

prone to losing its autonomy and thus its self~determination 

to the people upon whose means of subsistence the deprived 

people is obliged to rely. 

The immediately foregoing statement is based on 

the supposition that a people which possesses its own 

means of subsistence, also enjoys self-determination. It 

is a notorious fact, however, that a people may possess 

its own means of susbsistence and yet enjoy no self­

determination or autonomy. In such a case, the question 
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of a loss of self-determination consequent upon a depriva­

tion of a people of its own means of subsistence cannot 

arise. Thus the fact that the second part of Article 1(2) 

provides a guarantee against the deprivation of a people 

of its own means of subsistence is not tantamount to eithe-r 

a creation, recognition, or even guarantee against a 

deprivation, of a right of self-determination of peoples. 

In other words, if the possession of its own meansof sub­

sistence by a people does not necessarily imply the enjoy­

ment of self-determination, then a treaty protection against 

dispossession of the me ans of subsistence, is not neces­

sarily a protection against a possible deprivation or 

denial or self-determination. A fortiori, such a treaty 

protection cannot be violently stretched to mean actual 

creation of a right of self-determination. 

c) Article_l, Paragraph 1. 

The possible normative effect of the general tenor 

of~Article 1(1) may now be looked into. The opening part 

of that provision states: IIAll peoples have22 the right 

of self-determination". The corresponding text recommended 

by the U.N. General Assembly and also submited later by the 

U.N. Commission on Human Rights read: "All peoples and all 

22. Emphasis supplied. 
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nations shall have the right of self-determination".23 It 

was the Working Party appointed by the Third Committee that 

changed the "shall have" to "have" and this change was 

accepted by the full Third Committee, apparently without the 

members fully appreciating the full legal implications of 

the change. 

If the "shall have" had been retainèd, it would 

have been clear that a right of self-determination was being 

created to take effect at sorne future date. Nonetheless, 

since that future date was not stated in the provision, it 

would have beendifficult to sayat what precise future 

time the right would have becorne operative. This view is 

shared·in by Rosalyn Higgins who also appears to justify 

the use of the present tense on the ground that it renders 

self-determination "not as a right enforceable at sorne future 

tirne under indefinite circumstances, but as a legal right 

enforceable.here and now.,,24 It is difficult to accept 

her conclusion. The best way of effectively securing the 

right would have been for the drafters to retain the future 

tense and specify the future date at which the right would 

begin to be operative. For exarnple, the provision could 

have been changed to read "AlI peoples shall have the r~ght 

23. 

24. 

Ernphasis supplied; vide U.N. General Assembly Resolution 
545 (VI) of February-5; 1952 and U.N. Document E/2573, 
annex I. 

vide her book, The Developrnent of International Law through 
The Political Organs of the united Nations, (London: Oxford 
university press, 1963), p. 100. 
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of se1f-determination, upon the coming into effect of this 

Covenant." The mere change of the future to the present 

tense was a change from one ineffectua1 phraseo1ogy to 

an equa11y ineffectua1 one. 

The desire to "emphaisze the fact that th.ë right 

referred to was a permanent one,,25 was stated by the Chairman 

of the Working Party to be the rationa1e behingthe change 

of tense. The Chairman did not e1aborate whether by 

'permanent' h~ was imp1ying that there was a right of 

se1f-determination of peop1es even before the adoption 

of the Covenants or that there wou1d, in future, always 

be a right of se1f-determination even if the Covenants 

are abrogated, or both. It may not be too far-fetched 

to suggest that the Chairman and a majority of members 

of the Working Party probab1y be10nged to the schoo1 of 

thoug~t that ho1ds the view that the U.N. Charter has 

estab1ished a 1ega1 right of se1f-determination or that 

such a right has come inti:) being subsequent to the inception 

of the U.N. by virute of a modern customary norm of inter­

national 1aw. It is further suggested that their be1ong-

ing to a schoo1 that be1ieved that the right was, at that 

time, a1ready in existence wou1d necessarily have conditioned 

their thinking, hence the dec1aratory tenor that was given 

to the opening sentence of Article 1(1). 

25. Vide U.N. Document A/C.3/SR668, paragraph 3. 
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The verb 'have' is a very passive one and, if 

used in the present tense as it has been used in Article 

1(1), it impliesa status quo. 26 In the context of 

Article 1(1), 'have' purports to declare an existing 

fact, the fact of the possession of the right of self-

determination by aIl peoples. And it is a notorious 

observation that a declaratory provision of a treaty merely 

restates anoexisting customàry rule. It followsOthat 

the stre~gth of such a declaratory provision varies 

directly with the validity of the rule the existence of 

which the declaratory provision assumes. Therefore, with 

the opening sentence of Article 1(1) merely declaring and 

not creating a right of self-determination, its normative 

value depends exclusively upon the validity of the assump~ 

tion upon which that provision proceeds, the assumption 

that aIl peoples possess aOright of self-determination. 

Thus, since there has never been a customary right of self-

° o.determination either before the inception of the U.N. 27 or 

after,28 the otherwise inspiring words "AlI peoples have 

the right of self-determination", in effect, declares what 

is non-existent and, ipso facto, that provision achieves 

nothing in the nature of rights and obligations. 

26. The French text is no less declaratory in tenor nor is 
it any less suggestive of a status quo. It reads: "Tous 
les peuples ont le droit de disposer d'eux-mêmes." 

27. Vide supra, Chapters II and III. 

28. Vide below, Chapter VII. 
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d) Article l, paragr~ph 3 

With regard to Article 1(3), its most striking 

feature is the use of the word· 'including' which word, 

taken with the context, lays at rest any previous views 

that obligations, if any, in respect of self-determination 

were to be borne only by the traditional colonial and 

trustee powers. 

The employment of "shall promote" and "shall 

respect" in Article 1(3) indisputably connote the intention 

to create obligations. What obligations? Firstly, there 

is the obligation "to promote the realiza-t:-ionof the right 

of self-determination" and secondly,· ·there is the dut Y to 

"respect that-right" • 

On the obligation to "promote the realization 

of the right of self-determination", it is submitted that 

that amounts to no more than an undertaking by the states 

parties to the Covenants to work, bona fide, towards the 

establishment or creation of that right, that is, the right 

of self-determination. The contention is based on the 

combined effect of the expressions "to promote ll and 

urealization". The Oxford English Dictionary defines "to 

promote" as, inter alia, IIto further the grOwth, development 

progress or establishment of anything or to support actively 

the passing of a law or measure, to take the necessary steps 
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for the passing of a law"; II: to realize"means, inter alia, 

"to give reality to somethingmerely plannedor,:imagined". 

The dut Y to endeavour to secüre the creation of the right 

is altogether different from the dut Y that would arise if 

the right of self-determination were effectively established. 

It is conceded that the intention was to create an outright 

legal right. 29 However, that intention fails here for 

want of a choice of appropriate words. 30 

It is to be noted that,even thoughstates 

parties to the Coven~nts cannot be accused, by virtue of 

Article 1(3), of violating a legal right of self-determina­

tion, in so far as they have assumed obligations towards the 

achievement or establishment of such a right, they are not 

to do anything that will run counter to or militate against, 

the establishment of the right. This means that astate 

party that acted in disregard of the princip le of self­

determination would be acting in a manner which impedes the 

elevation of the political principle to the status of a 

legal right and, to that extent, the state party concerned 

would be in default of its undertaking under Articlel(3). 

29. The pre-adoption debates on Article 1 clearly evinced 
an intention on the part of the states partiesto establish 
a legal right; for example, vide U.N. Documents A/C.~R641-
665, 667-677. 

30. "Many treaties fail - and rightly fail - in their object 
by reason of the words used. 1I per Lord McNair, The Law 
of Treaties,·op. cit., p. 383. 



With regard to the. obligation 'fo "respect that 

right", it is contended that that part of Article 1(3) 

results from a putting-the-horse~before-the-cart exercise. 

One can only respect a right that exists. Thus, the under­

taking to "respect that right" is solidly based on the 

supposition that there is already such a right. There­

fore, in the absence of any multipartite international 

instrument3l or customary international legal norm32 ' 

establiShlng the right of self-determination of peoples, 

the dut Y to "respect that right U is theoretical and 

capable of neithe~ performance nor breach. 

e) Concluding observations 

Two further points may be stated shortly. The 

first is that, had Article 1(3) not failed to employ words 
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ex facie creative of "the right of self-determination", that 

objective of establishing a legal right woul~ nonetheless 

have been frustrated by the phrases lack of juridical 

definiteness. 33 

31. If there were any such multilateral international 
instrument, the right will derive its life from 
that instrument and not from Article 1(3) of the 
Covenant. 

32. Vide Chapters II and IITsupra and Chapter VII below. 

33. Vide supra, pp. 45-60. 
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Secondly, a treaty"is res inter alios acta as 

regards states non-parties and so only signator~ states 

would bear the incidence of the obligations arising out 

of the allegedright. This means that the refusaI by 

almost aIl the important countries of the West to become 

parties to the Covenants, considerably undermines the 

utili~y of the right of self-determination of peoples, 

even if such a right has effectively been established 

by the Covenants. 

The conclusion is that a right of self­

determination of peoples is not deducible from Article 1 

of the Covenants, notwithstanding the clear intention 

of the drafters to secure the Wright' in the Coveriants 

by Article 1. If this conclusion should be regarded 

as 'non-progressive' the following words of the International 

. <fi" 
Court of Justice,' in its 1966 judgment of the' Soüth We'st 

Africa Case, may be borrowed for a rejoinder: 

IIIf, on a correct legal reading of a given 
situation, certain alleged rights are found to 
be non-existent, the consequences of this must 
be accepted. The Court cannot properly postulate 
the existence of such rights in order to avert 
those consequences. This would be to engage in 
an essentially legislative task, in the service of 
political ends the promotion of which, however; 
desirable in itself~ lies outside the function 
of a court-of-law.",j4 

34. South West Africa Cases, Second Phase, ;r.C.J. Reports, 
op. cit., at.p._36. 



CHAPTER VII 

KlDERN INTERNATIONAL CUSTOMARY LAW A'ND THE 
RIGHT OF SELF-DETERMINATION 

OPBRDIG REMARKS 
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In Chapter Three, it was argued to the conclusion 

that up to the inc~ption of the U.N., customary inter-

national law rules, as they then existed, did not 

recognize a 'right of self-determination of peoples,;l 

In the present Chapter, the objective is to repudiate any 

suggestion2 that the legal position obtaining in the pre-

U.N. years has beerl,al tered and tha t a modern customary 

ru1e of international law which establishes the right of 

self-determination of peoples has corne into operation 

subsequent to the birth of the U.N. 

A convenient way of achieving this objective 

is ta give a concise staternent of the process of custornary 

ru1e-formation in international law and to demonstrate 

that the political principle of self-deterrni~ation has 

not gone through such a norm-creating process •. 

1. Vide supra Chapter III,' especially pp. 3'1-3. 

2. For example, vide J.G. Starke, An Introduction to 
International Law, op. cit., p. 120, and Ian Brownlie, 
Principles of Public International Law, (~xford: 
Clarendon Press, 1966), p. 483. 



THE EMERGENCE OF A NEW CUSTOMARY RULE OF LAW 

There is weighty authority in support of the 

proposition that consent is of the essence of the forma-

tion of a customary rule of international law. Writing 

on the emergence of new customary norms of international 

law relating to the sea, Professor McDougal has observed 

that customary rule-formation is: 

Ua process of continuous interaction, of 
continuous demand and response, in which the 
decision-makers of particular nation states 
unilaterally put forward claims of the most 
diverse and conflicting character to the use 
of the World' s seas, and in which other 
decision-makers, external to the demanding 
state and including both national and ±bter­
national officiaIs, weigh and appraise the se . 
competing claims in terms of the interests of 
the world conununity and of the rival claimants, 
and ultimately accept or reject them. n 3 
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An0ther writer has described the process as comprising "the 

assertion of a right, on the one hand, and consent'to or 

acquiescence in that assertion on the other. n4 Professor 

Tunkin also lends his support to the consent theory of 

customary rule-formation and explains that: 

3. M.S. McDougal, 'The Hydrogen Bomb Tests and the 
International Law of the· Sea', A.J.I.L., Vol. 49 
(1955), p. 356, at p. 357. 

4. I.C. Macgibbon, 'Customary International Law and 
Acquiescence', B.Y.I.L. Vol. XXXIII (1957), p. 115, 
at p. 117. 



"the essence of an international custom as 
a process or means of creating a norm of 
international law consists in agreement 
among states. ,,5 
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It is generally agreed that this consent or agreement need 

not be universa16 nor does the usage in respect of which 

this consent or agreement is required have to be 

ancient or traceable to a time immemorial. 7 

Unfortunately, however, the use of words like 

'consent' or 'agreement' to denote an ingredient of 

customary norm-formation may le ad to misleading inferences. 

For example, one may be misled into thinking erroneously 

that, if astate has not 'agreed' or 'ÇQnsented' to a 

particular general customary rule of law or, where astate 

has already agreed or consented, if it revokes its consent 

or withdraws its concurrence, then that stateceases to be 

bound by that customary rule. 

5. G.I. Tunkin, 'Remarks on the Juridical Nature of Customary 
Norms of International Law', 49" "Ca"lif"o"rn"i"a Law Review (1961) 
p. 419, at p. 423; vide also D.P. O'Connell, International 
Law, Vol. I, ""op.ci~pp. 6-7: 

6. Vide J.L. Kunz, 'The Nature of Customary International 
Law', A.J.I.L., Vol. 47, (1953), p. 662, at p. 666 and 
G.I. Tunkin," op." cit., at p~ 425." 

7. Vide G.I. Tunkin, "Op." cit., at p. 419 and also J.L. Kunz, 
op. cit., at p. 666. 



100. 

A simple and practicable test may be stated 

as follows: In a particular set of circurnstances, if 

there is a reasonable international consensus to the 

effect that a particular usage has become a binding 

norm of international law, then such a norm may be taken 

to have come into being. This, in fact, implies a double . . . 

consensus - firstly, as to the existence and nature of 

the usage and secondly! as to the usage having become 

obligatory. The use of the term 'consensus' rather 

than 'consent' or 'agreement', more accurately connotes 

the fact that astate may be bound by a particular rule 

of customary international law8 even though that state 

may have neither consented nor agreed to it. Further, 

the employment of the epithet 'reasonable' is rightly 

suggestive of the fact that for a cçnsensus to have a 

norm-creating effect, it must be,in the circumstances, 

a reasonable one. 

Following the above suggested test, it will be 

appreciated that a concurrence in a given usage by a 

numerical majority or minority of states is not conclusive 

as to whether or not the consensus required to transmute 

the usage into a rule of law has been obtained. For 

example, if the U.S.A. and the U.S.S.R. should alone follow 

8. What is being discussed are general, and not 
regional, customary rules of international law. 
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a particular practice with regard to the ~se of the 

surface of the moon, that may be an internationsl consensus 

reasonable in'the' present c'i'r'cUIns't'an'ces,.9 Consequently, 

such a U.S.S.R.-U.S.A. consensus could conceivably~create 

a customary rule relating to the use of the lunar surface. 

Conversely,an international consensus on the use of the 

lunar surface will not be a reasonable one in the present 

circumstances,lO and hence not capable of generating a 

customary rule of law, if both the U.S.A. and the U.S.S.R. 

do not share in that consensus. 

More generally, it may be contended that if 

none of the states, upon whom an alleged customary norm 

places an obligation, shares in the consensus backing 

up the norm, that consensus can hardly be deemed reason-

able enough to make the alleged customary norm subsiste 

EVIDENCE' OF 'INTERNATIONAL CONSENSUS 

It follows from the forego~ng that an inter-

national lawyer seeking to prove the formation of a 

customary rule of international law, has, in effect, his 

burden reduced to searching for evidence of thereaching 

of a reasonable international double-consensus. 

9. That is, in the present circumstances in which the 
U.S.A. and U.S.S.R. are the only states engaged in 
sëientific operations on the lunar surface.' 

10. Vides'upra footnote 9. 
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In other words, the lawyer's task is to gather materials 

which cumulatively prove that there is a reasonable inter­

national consensus, firstly, on the existence and content 

of the usage that is alleged to have become a rule of law, 

and secondly, on the fact that the usage has become a 

rule of law. 

In this search, the international lawyer's 

field of operation is wide. He may look throughthe 

debates and resolutions of international organizations of 

the inter-governmental or inter-state type. Hemay have to 

collect in bits and pieces, the decisions of sorne 

relevance of national courts, national legislations, pro­

nouncements by statesmen and states-officiaIs, as weIl 

as the writings of jurists of high repute. In short, 

the lawyer may pick up anything that possesses sorne 

evidentiary value relative·to the fact whether or not a 

reasonable international consensus exists. 

More specifically, it may be emphas~zed ~at 

the.debates, resolutions and, in general, the practice of 
the U.N. do constitute a very valuable source of evidence 

on the consensual practice of states. Thisisas it should 

be because the U.N. has in its membership, over 120 states 

of varying economic, political or ideological inclinations. 
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AlI these member states are 'represented by high govern-

ment officiaIs whose speeches, votes, abstentions and 

even walk-outs usually reflect the views and feelings of 

the represented states on specifie matters that are in 

issue. 

Thus, it could 'be said that the U.N. is a type 

of mirror in which the views and practices of member 

states are usuallyll reflected and to that extent, its 

high value as a source of evidence to establishthe 

presence or absence of an international consensus on 

any matter becomes apparent. 

It is quite tempting to say that there isthe 

requisite consensus to create a customary norm of 

international law simply becausethe overwhelming majority 

of countries have supported a particular concept with 

their U.N. votes over a long period~ However, if the 

impression created by the votes is weighed against what 

the individual states do and how they behave in fact, or 

with statements by authoritative spokesmen of these 

states outside the councils of the U.N., the picture that 

may eventually appear, may be of anything but an international 

Il. 'usually' but not 'always' because occasionally, 
the majority may take a decision or act in a 
particular way in order to get an ad hoc political 
advantage - in such a case, the reflection would 
be distorted by politics. 
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consensus. That is why one must resist the temptation of 

equating U.N. practice with the consensual practice of 

member states, in order to avoid falli~g into the error 

of thinking that the corporate practice of the U.N. is, 

per se, creative of international customary legal norms. 

By way of parenthesis, it is noted that resolutions of 

the Security Council, and of the General Assembly·,13 may 

per se bind member states. But such resolutions are in 

the nature of delegated positive international legisla­

tion,14 the authority to legislate having been delegated, 

directly or indirectly, by member states~ those binding 

resolutions thus properly belong to a discussion of 

positive legislation and not customary norm-formation, 

at the international level. 15 

The role which U.N. practice plays in the 

emergence of a new customary rule of international law 

is only evidentiary and not creative. In other words, 

U.N. practice does not per se create international customary 

legal norms. Rather, it may evidencethat consensus of 

states, which consensus alone has creative capacity 

13. For example, General Assembly resolutions relating to the" 
internaI administration of the U.N. are binding. 

14. That is, in contradistinction to customary international 
legal norms. 

15. For a general discussion on the normative capacity of 
resolutions of international organizations, Vide tl. H.N. 
JOhnson, 'The Effect of Resolutions of the General " As sertlb ly 
of th~ United Nations', B. Y .I.L., Vol.XXXII' (1955-6), p. 97 ~ 
H.A. Smith, 'The Binding Force of League Resolutions', 
B.Y.I.L., Vol. XVI (1935), p. 157. 
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relative to international customary legal norms; and even 

that evidentiary value of U.N. practice may be seriously 

undermined ,according as to whether or not the U.N. actions 

or resolutions were pushed through by an ad hoc political 

rnajority, in circums:tances showing that very little, if 

any, objectivity was brought to bear on the specifie 

matters concerned. 

SELF-DETERMINATION AS A MODERN CUSTOMARY RIGHT IN 
li:f1TERNATJ:ONAL LAW? 

On the basis of what has been said above16 on 

how a customary norm of international law comes into being, 

for one to succeed in establishing that since the inception 

of the U.N. a right of self-determination of.peoples has 

come into being by virtue of a new customar~< rule of, in-- -

~ernational ~aw, one has to establish two things. It has 

to be shown that, in the material period, there has been 

a reasonable international consensus, firstly on the 

existence and content of a conception of the self-determina-

tion of peoples and secondly, on the fact that peoples may 

now enjoy this sel.f-determination as ofright. 

16. vide supra pp. 98-105. 
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Wi th regard to the °first requisi te consensus, 

it is conceded that there is a happy coincidence of the 

minds of many states on the existence of a concept of the 

self-determination of peoples and the political necessit:y 

of aIl peoples being able to enjoy this self-determination. 17 

But a closer examination cannot but reveal that it is 

really a mere theoretical consensus or a consensus on an 

abstraction bearing the label 'the self-determination 

of peoples' • 

When it cornes to the more important question of 

concrete conducts relating to 'self-determination', the· 

picture that emerges is one of a total lack of inter-

national consensus. For example, the U.S.S.R., U.S.A., 

Britain, Chile and Tanzania aIl agree, in principle, to 

the ~mportance of the concept of self-determination, ·asan 

abstraction. But in matters concerning the concretemani­

festations of that concept, there is much controversy. 

17. The inclusion in the U.N. Charter of provisions on the 
princip le of self-determination, as weIl as the 
numerous U.N. resolutions on the subject (for example, 
U.N. General Assembly Resolutions 1514 (XV) of December 
14, 1960, 2105 (XX) of December 20, 1965, 2160 (XXI) of 
November 30, 1966 and 2403 (XXIII) of December 16, 1968) 
evidence such coincidence of minds. 
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The U.S.A. holds that the U.S.S.R., in its relations with 

its satellite countries, does not respect the precepts of 

the concept of self-determination,18 while the U.S.S.R. 

denies this and instead taunts the traditional colonial 

countries for showing disrespect for the concept; Chile 

protests,19 contrary to the view of the U.S.A.,20 against 

the possibility of a negation of a people's self-determin-

ation through foreign domination of its natural resources; 

Britain refused to accept the concept of self-determination 

as forming a legitimate basis for Katanga and Biafra 

secessionist attempts,2l but Tanzania holds that Katanga 

had no claims to self-determination and, in the sarne 

breath, avers that Biafra's claims to self-determination 

were proper. 22 

18. For example,' vide R. Murphy, 'The Princip le of ,Self­
Determination """'Iïl"International Relations' ,op'. 'c'i t ~ , 
at p. 894. 

19. Vide Digest of International Law, Vol. 5 (Washington D.C.: 
Department of State, 1965), pp. 75-6. 

20. For example, vide 'Statement by Mrs. Lord',' U .. 'S'.' 'S't'ate 
Department BuIrëtin, Vol. XL, p. 175. 

21. This is an inference from the fact that Britain opposed 
the seccessionist bid of both Katanga and Biafra. 

22. Vide Julius K. Nyerere, The Nigeria-Biafra Crisis, 
(Dar es Salam: Government Printer, 1969), pp. 3-7. 
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In short, different states have different and 

sometimes contradictory views on the elements that form 

the substance of the 'self-determination of peoples'. 

What is worse, the views of individual states on what are 

the constituents of the self-determination of peoples 

are not only contradictory. Those views also appear to 

fluctuate accord~ng as to who is being accused of a 

violation of the self-determination of a people. To 

this extent therefore, there is an absence of that inter-

national consensus that can be generative of an inter-

nationa~ customary legal norm which, "in its turn, can be 

generative of the right of self-determination of peoples. 

It is true that international consensus has been obtained 

in concrete instances like the condemnation of the Republic 

of South Africa for not allowing the South West African 

people to enjoy self-determination. However, such ad hoc 

and politically motivated consensus should be deemed as 

neither sufficiently general nor reasonable to be generative 

of an international customary legal norm embodying a 

general right of self-determination. 

There is also an absence of the second requisite 

international consensus, that is, a consensus on the claim 

that peoples may now enjoy self-determination as of right. 23 

During discussion on Article 1 of the two Human Rights 

Covenants at the Third Committee of the U.N. General Assembly, 

23. That is, a right based on a ,customary norm of inter­
national law. 
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the U.K. and the Australian delegates sarcastically refer­

red to the "so-called right of self-determination".24 

The obvious inference from that taunting sarcasm is that 

the two countries did not subscribe to the view that the 

enjoyment of self-determination had.become a right. There 

;s no evidence that the U.K. or Australia or the other 

countries which, at that time, denied the transmution of 

the principle of self-determination into a customary right, 

hav.e now changed their view. 

In order probably to circumvent the difficulty of 

establishing the necessary international consensus to the 

effect that self-determination has become a customary right 

in international law, sorne over-zealous protagonistsof the 

alleged right intimate that th~'r~ght arises by necessary impli­

cation in that, without it, aIl other human rights become 

nugatory.25 This argument is unconvincing because if it 

is pressed to its logical conclusion, it would have the 

absurd result of reducing the Universal Declaration of 

Human Rights, that Magna Carta of the World, into a worthless 

24. Vide U.N. Documents A/C.3/SR635, paragraph 26 and A/C.3/SR647, 
paragraph 21; sorne other important countries like 'Sweden 
(vide U.N. Document A/C.3/SR641, parÇigraph 15) and Canada 

(vide U.N.Document A/C.3/SR653, paragraph20) also directly 
or:fndirectly rejected claims that such a legal right exists. 

25. For example, vide the draft resolution tabled at the 
U.N. General Assembly's Third Committee jointly by 
Saudi Arabia and Afghanistan (U.N. Document A/C.3/L474) • 



document containing a string of platitudes, by reason only 

of the fact that"it contained no provisions on self-

determination. Happily, it is simply not true to say that 

the enjoyment of self-determination is an indispensable 

pre-condition for the enjoyment of all.other human rights. 

For example, th~'''peàple of Ghana enjoyed freedom of 
1 

expression, freedom from arbitrary imprisonment and other 

human rights when Ghana was a colony. Ironically, it is 

a fact that the Ghanaian people rather lost many of their 

human rights for a period of about a decade, sub~equent 

to their becoming a self-gove~ning people. 

Finally, it is appreciated that a claim that a 

legal right of self-determination has now come into being, 

by virtue of customary norms of international law, carries 

with it, by implication, a further claim that important 

countriès like the U.K., Australia" Canada and the U.S.A. 

which specifically opposed26 Article 1 of the two Human 

Rights Covenants and have refused to become signatories 

'to the Covenants can, nonetheless, be saddled with obliga-

tions that may be reflected by the alleged right. This is 

so because if a right is based both on a customary norm of 

international law and on treaty law, countries, which are 

not signatories to the treaty are nonetheless obligated to 

110. 

respect the right sinee their concurrence is not necessarily 

required in order for them to be bound by the custornary norm 

on which the right is based. 

26. Vide U.N. Document A/3077, paragraph 76. 
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The claim that the non-signatories tothe two 

Human Rights Covenants are nonetheless obligatedto 

respect the alleged right is so serious that it has to 

be rejected, in the absence of very solidgrounds to 

back up the claim. For example, there would be such a 

sOlid, ground if the Covenants had, in very clear terms, 

stated that Article 1 was codifying an already existing 

customary rule of international law and the many non­

signatories had refused to become parties for reasons not 

amounting to a challenge that sucha customary rule or 

norm already exists. 

CONCLUSION 

It may be said, in conclusion, that it certainly 

will be in the interest of international peace and tran­

quility if peo?les allowed themselves to be guided by the 

principle of self-determination. But it will be wrong 

for one to pretend that the principle has now been consecra­

ted into a legal right, by virtue of a modern customary 

rule of international law, if there is not the requisite 

international consensus on the content of the principle, 

the units which may be beneficiaries of the principle, and 

on the fact that the principle has nQW acquired a normative 

character. 
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CHAPTER VIII 

CONCLUSION 

In the preceding Chapters, the concept of 

self-determination of peoples was subjected to legal 

scrutiny with the view of appreciating what legal 

reality, if any, the concept possesses within the 

framework of international law. 

Shortly stated, the conclusion that flows 

from the scrutiny'is that international law does not 

have, and has never had, provision for a general right 

of self-determination of peoples. This conclusion 

is'essentially based on two broad factors, namely, 

structural ineffectiveness and substantive vagueness. 

In other words, there is no legal right of self-determina-

tion of peoples, firstly, because each of the multilateral 

treaty pr.ovisions·allegedly establishing the right has a 

verbal structure which, upon a proper construction, fails 
-.. :: .. 

to evince the alleged right, and secondly, because the 

concept of the self-determination of peoples is so vague 

in its substance that the claimed right cannot be founded 

upon it. 
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These two factors are pertinent to an assess­

ment of the future of the Wright'. The structura1 prob1em, 

relevant only in a discussion of a possible treaty right 

of self-determination, can he eliminated without much 

difficulty through the exercise of mare care in the 

drafting of any future t~eaty intended to provide for the 

right. Thus: the substantive vagueness factor remains 

the only serious problem that stands in the way of the 

elevation of the Wright' into a right properly so ca11ed. 

In this connection, the process of customary 

norm-formation is ill-suited for overcoming the prob1em. 

There has not 50 far been acustomary right of self­

determination of peoples because states have frequent1y 

differed diversely as to which situations do, or do not, 

involve the issue of self-determination to the extent 

that the international consensus required to give rise to 

such a customary right has -not been achieved. No grounds 

appear to exist for any optimistic expectation that the 

views of states on the content of the concept of the self­

determination of peoples will, without any positive steps 

to co-ordinate those views, become sufficiently concurrent 

to result in the achievement of a norm-creating international 

consensus that will be generative of the right of self­

determination. 
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With the almost infinite elasticity of the principle or 

concept of self-determination, it is only through a positive 

co-ordinated action, by way of international legislation, 

that an international concurrence on what exactly the 

concept i~volves can be obtained. 

It follows that he who wishes to see the right 

of self-deterrnination of peoples find a place in inter­

national law, should direct his endeavours towards the 

preparation and adoption of an appropriate multilateral 

treaty of.general application. In this direction, too, 

there are no grounds for optimism about the future. In a 

treaty, it will be extremely difficult to def·ine 'self­

deterrnination' and 'peoples' in any clear and meaningful 

way without scaring off from becoming signatories, some 

important members of the wO.L'ld family of nations. For ., 

example, if a convention defines 'self-determinati.on' to 

. give it some~onomic undertones so as to legitimatize the 

confiscation or arbitrary nationalization of foreign owned 

property, most of the Western countries whose capital 

dominate many foreign countries, w~ll most probably not 

become parties to it with the inevitable result that the 

convention will fail to have the desired impact on the 

world scene. 
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the unit of people in 

whom a treaty vests the right is defined on language 

lines, most of the states with two or more language groups 

will, most probably, decide not to become signatories to ' 

the treaty'. Whatever defini tion you. gi ve to 'people' and 

'self-determination', the states which get the slightest 

apprehension that sorne material interest of theirs might 

be adversely affected, will refuse to 'bind themselves 

under the international instrument concerned. l In these 

circumstances, an example of the pertinent questions which 

wi.ll have to be answered is: Of what real value is a 

treaty providing for the right of self-determination of 

peoples, with 'peoples' defined on linguistic lines, if 

only uni lingual states are parties to it? 

A way of effectively avoiding a~y material boy­

cott of a treaty creating the right is to leave the phrase 

"the right of self-determination of peoples" altogether 

undefined or defined in terms so vague that states can 

feel sure that they can become signatories wi tho~t render·­

ing themselves legally vulnerable in any of their material 

1. For example, the main reason for the refusaI of many 
Western countries to become parties to the two Human 
Rights Covenants was their fear that Article 1 of 
the Covenants might be relied upon to expropriate 
arbitrarily, property owned abroad by their nationals. 
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interests. Unfortunately, however, such a high degree of 

vagueness as will induce a large number of states to become 

parties to the multilateral international instrument, will 

have the additional and unwelcome consequence of rendering 

juridically nugatory the provision that ex facie purports 

to create a legal right of self-determination of peoples. 

Another factor making it improbable that an 

effective international instrument will be adopted, in 

the forseeable future, to establish the right is that, 

despite aIl appearances to the contrary, the concept of 

self-determination is progressively becoming irrelevant 

in world affairs. U.N. Secretary-General, U. Thant, in 

his January, 1970 African tour, was reported by Radio 

Ghana to have said that the concept of self-determination 

does not apply to populations within a member state of the 

U.N. and added, in more specifie terms, that it did not 

apply in· the Nigeria-Biafra conflict. If this particular 

view of the Secretary-General is accepted as an accurate 

articulation of world opinion,2 then the princip le of self-

determination is deemed currently to apply only in inter­

state, and in colonial power-colonial territory relationships. 

2. The Secretary-General's statement has been criticized 
above ('supra p .50 ), but from an observation of the 
world scene, for example, the way secessionist bids 
within U.N. member states have received no world 
sympathies, it looks like he was, in fact, verbalizing 
the existing feeling among states. 
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Therefore, with the eventual demise of traditional colonial­

ism, which demise is expected not in a too distant future, 

the principle will have application only in inter-state 

relations. 

But in any situation in which one state may 

properly claim that it is being prevented by another from 

determining its own affairs, it would appear that the 

victim state would have sorne legal grounds more concrete 

and more certain to support a charge against the offending 

state, than the ground of a violation of a so-called 

right of self-determination. The victim state may be able 

to charge that the accused state is, for example, violating 

the former's territorial integrity 30r sovereignty, or 

intruding into its domestic affairs,4 or the offending 

state may be accusëdof acting in a manner amounting to a 

threat to, or a breach of, international peace and security.5 

The 1968 U.S.S.R. led Warsaw Pact powers' 'invasion' of 

Czechoslovakia may be cited for a specifie illustration. 

In that case, anybody wishing to impugn on the legitimacy 

of the 'invasion' may find it more fruitful to argue that the 

'invasion' constituted an unsolicited intervention in 

3-;- Vide Article 2(4) of the U.N. Charter. 

4. Vid"e" ibid ., Article 2 (.,) • 

5. Vid"e" "ibid., Article 39. 
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Czechoslovakia's domestic affairs, or a violation of its 

territorial integrity, or a situation threating inter­

national peace and security than to dissipate effort 

arguing on the very weakground of a violation of a so­

called right of se1.f-aetérmination. 

Thus, the existence of several alternative legal 

. grounds more solid and less elusive-than the ground based 

Q~ the concept of self-determination of peoples will have 

the effect of making it both unnecessary and improbable 

that efforts will be made in the near future to secure 

the adoption of a multilateral international instrument 

that will effectively legislate the right of self­

determination of peoples. 

It is appropriate to add that the proposition 

that there is not a legal right of self-determination of 

peoples is not equivalent to stating that the concept of 

self-determination cannot have a 1egal significance. It 

certainly can. For example, under the en forcement pro-

cedures contained in Articles 39 to 42 of the U.N. Charter, 

the Security Council is not restricted in choosing a basis 

for its subjective determination that a threat to, or a 

breach of, peace exists. 6 Once the Council has determined 

6. Vide N. Bentwic:h and A. Martin, A Commentary on the 
Charter of the United Nations, op. cit., p. 88, and 
J.L.Brierly, The Law of Nations, (Oxford: Clarendon 
Press, 6th Edition, 1963), p. 382. 
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that a threat to, or a breach of, peace exists, it can act 

under those enforcement provisions, and the question of 

whether or not the threat arose out of an otherwise 

domestic matter, or a violation of a purely political 

principle, or a default in a legal.obl·igation by violating 

a legal right, becomes irrelevant. 

It follows that if one can show in specific 

cases that refusal to respect the principle of self­

determination has created a situation amounting to a 

threat to, or a breach of, international peace, the 

Security Council' can be seised with-eompetence to act within 

the powers conferred on it by Articles 39 to 42 of the U.N. 

Charter and it will be unnecessary to determine the 

question whether or not there is a legal right of self­

determination. In the South-West Africa Case, for example, 

if African countries raise sufficient.hue and cry and 

exhibit physical manifestations 9f their annoyance at the 

situation to the extent that the Security Council. gets 

satisfied that a ~)'.reat to international peace has arisen, 

the Council will be seised wi th competence to act to recti'fy 

the situation. If the Council decides that it is the refusaI 

of South Africa to let the people of South-West Africa enjoy 

self-determination and not the behaviour of the African 

countries thàt is the cause of the threat to peace, the 

Council can act accordingly without getting involved in the 

determination.of a preliminary question as to whether or not 
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the people of South-West Africa have a legal right to 

self-determination. However, the converse must also 

be emphasized that the fact that the principle of self­

determination of peoples may have a legal significance 

does not mean that there is a legal r~ght to the 

interests proclaimed by the principle. 

Finally, it may be restated in conclusion 

that, despite sorne utterances to the contrary, and des­

pite sorne positive international efforts to effect a 

change through multipartite international legislation, 

the concept of self-determination of peoples remains 

today whatit was during the presidency of Woodrow 

Wilson and before -- a political desideratum. 
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