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SUMMARY: 

Thisstudy deals with the problem o~ liability 

~or space damage. Follqwing a review of the potentially 

hazar~ous conditions and situations giving rise to liabi

lit y, the thesis o~fers a comparative study o~ the conteni~ 

porary doctrines o~ liability as developed in the civil 

law and common law systems, as weIl as in some selected 

national legislations relating to air law and nuc.lear 

energy Iaw. 

Further consideration is given to the develop-

ment of liability doctrines in international Treaty and 

customary law. 

The inquiry is particularly devote~.to an 

analysis o~ the three draft conventions on liability, 

now before the UN Legal Sub-Committee as weIl as the 

prospects for an appropria te regime of liability for 

space ground damage, collision damage and damage caused 

by contamination. 
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INTRODUCTION 

In the past ten years the possibility of space 

travel has passed.far beyond the stage of. imaginative 

fiction,l and the exploration and exploitation of space 

have become a reality. Man's interest in outer space is 

age-old, and his inquiries into the properties and 
2 

objects of outer space have always been intense. Since 

the rocket exploration of the upper a.tmosphere began in 

1945,3 both the development of rocket vehicles and the 

techniques of placing scientific equipment including 

artificial satellites in outer space advanced rapidly. 

Today, it is possible to explore outer space with many 

types of instrumentalities and millions of miles away. 

from our planet. Numerous facilities for the launching 

of rockets, space ships, space probes, satellites, and 

other objects, have come into existence in recent years. 

In addition to the United States and the Soviet Union, 

the two original space powers, other countries (e.g. 

France, United Kingdom, Italy) are beginning to partici-

pate in major space projects. In fact, mankind today is 

entering into a new era of great discoveries. The 

1. Cyrano de Bergerac, Voyage to the Moon and the Sun (1656). 
2. See Wells, H.G., The outline of History, p. 11 vol. l 

Garden City Books, N.y., (1961). 
3. Report of the UN Ad Hoc Co:mmittee on the Peaceful uses 

of Outer Space,Doc. A/4141, July 14, 1959, Part II. 

1 
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Russians, as weIl as the Americans, have already sent 

their space vehicles to land on the moon,4 and, berore 

long, man will land on the moon's surrace. 

In these circumstances it is or paramount 

importance that the rule or law should evolve "berore 

'de racto' situations have crystallised too ra~".5 
Certain steps in developing a regime or law ror outer 

space already have been taken by the United Nations. By 

resolution 1472 (XIV) or 12 December 1959 the General 

Assembly established a Committee on the Peacerul Uses or 

Outer Space. This Committee then established two Commit-

tees: the Technical and Scientiric Sub-Committee and the 

Legal Sub-Committee. In a. report to the General Assembly, 

the Ad Hoc Committee itemized the Illegal problems suscep

tible or priority treatment" and arter recognizing the 

principle or the rreedom or outer space ror all the 

nations on the basis or equality, top consideration was 

given to the problem or liability ror in jury or damage 
. 6 caused by space veh1cles. 

4. Luna 9 and Surveyor l landed on the moon in February 
and June 1966 respectively. 

5. Jenks, Wilrred, C., "International Law and Activities 
in Space lt

, Legal Problems or S:pace Exploration, A 
Sen,ate Symposium, p. 35, (1961). 

6. See note 3 Supra, Part III & II. 
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The principle or international responsibility 

ror space damage was first enunciated in the 1963 U.N. 

General A.ssembly Declaration of' Legal Principles Govern

ing the Activities or States in the Exploitation and Use 

or Outer space.7 Ever since, the Legal Sub-Committee of.' 

the U.N. Committee on the Peacerul Uses or Outer Space 

has been considering the question ~r liability ror 

damage caused by the launching or objects into outer 

space in an mttempt to prepare an international conven-

tion on the matter. It is hoped that su ch a convention 

will be agreed upon in the near future as the rule or 

Treaty Lawhas already been extended into the realm or 

outer space with the conclusion of.' the rirst Treaty or 

Principles Governing the Activities or states in the 

Exploration and Use or Outer Spa ce, including the Moon 

and Other Celestial Bodies, concluded in December 19, 

1966 under the auspices of the United Nations General 

kssembly. 

The purpose of this the sis is to examine)::rL-the 

light or a comparative study or the existing doctrines 

or liability in both national and international law -

the three drart conventions on liability ror damage 

caused by space activities now berore the U.N. Legal 

7. U.N. Gen. Ass. Res. 1962 / XVIII / December 13, 1963. 
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Sub-Committee, as weIl as the varions recommended solu

tions to the problem o~ space liability. 

Chapter l, o~~ers a review o~ the potentially 

hazardous activities in space as weIl as the situations 

giving rise to liability. A legal definition o~ the 

ultrahazardous activities in space is attempted as 

weIl. 

Chapter II, deals with the contemporary doc

trines o~ liability. This will,be mainly a legal survey 

o~ the rule o~ liability in some selected national legal 

systems. The principal topics o~ the discussion are: 

First, a consideration o~ the concept and development o~ 

the idea o~ ~ault as weIl as the doctrine o~ abuse o~ 

right and the theory o~ risk in the civil law system. 

Second, a brief review of the regime of liability in 

the common law system, namely: the doctrines of nuisance, 

negligence, Res Ipsa Loquitur, and strict or absolute 

liability. Further consideration is given to some 

selected national legislations of the air and the nuclear 

energy. 

In Chapter III an attempt is made to review the 

trends in the development of the international law of 

liability in both Treaty Law and customary law. 
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Chapter IV is devoted to the efforts of the 

United Nations in regard to the problems of space liabi

lit y) and an analysis of the three draft conventions now 

before the U.N. Legal Sub-Committee is ~ffered. 

ChapterV deals with the prospects for an 

appropriate rule of liability for space damage. The 

principal topics are: Liability for damage to third 

partie s on the ground, liabili ty for collision dam8.ge 

and liability for damage caused by contamination. 



CHAPTE"R l 

POTENTIALLY HAZARDOUS ACTIVITIES AND 

SITUATIONS GIVING EISE TO LIABILITY 

Today we are witnessing only the beginning of 

Many promises ànd challenges that space age is offering 

to mankind. Prediction about the.future of spmce explo

ration is hazardous, for at the time of Columbus no one 

could foresee the wonders of the North Americans of our 

day. This is one side of the pictu,re and it is important, 
~ 

however, to remember that there are also potential 

negmtive effects of space activities. One cannot exclude 

the possibility of damage caused by the potentially 

hazardous activities·in space. 

Although this chapter is converned with factual 

circumstances, it seems appropriate, for the service of 

clarity, to consider at the outset the legal nature of 

the ultrahaz.ardous space activities. 

1- The Legal Nature of the Ultrahazardous Space Activities:-

The ter.m ultrahazardous activity needs to be 

defined, and it should acquire a meaning in the law in 

additibn to its original meaning in fact. In the general 

principles of international law there is no definition of 

such ter.m or concept. In municipal law, the problem came 

into being with the growth of the machine age and became 

6 -
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more important in the early days of aviation when air

craft and balloon flights were held to be extremely 

dangerous activities. In the èivil law doctrine, some 

French scholars observe that Article 1384 of the French 

civil .~ode which reads: "one is responsible not only for 

the damage caused by oners own act, but also for that 

caused by the things which are in oners custody", should 

apply when a thing had caused the damage byitself,but 

not when it was in the hands of a man. Others give wider 

scope to the application of Article 1384 hence to the 

definition of dangerous things. They consider that the 

liability should apply to ever.1 dangerous thing that was 

subject to the necessity of custody by reason of the 

danger it created.
l 

However, the French "Cour de CassSl.

tionlt in full chambers in 1930 rejected - in a leading 

case - any kind of distinction and ruled that Article 

1384 was to have general application in all cases of 

liability for damage caused by things. 2 In the common 

law systems, the distinction is made clear, and the 

general principle of liability for dangerous things is 

based on this distinction. The expression dangerous 

1. H & L Mazeaud and A. Tunc, Traité Théorique et Pratique 
de la Responsabilité ~Délictuelleet--Contractuelle, Vol. 
2, No. 1195, 1212, 5thed., [957 - 6a. 

2. Cass. ch. reunies, 13 Fevrier 19}0, 57. 
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things is held to equate the words o-r Blackburn J. "things 

likely to do mischie-r i-r they escape" in the classic case 

of Fletcher vs '.Rylands.3 One point ~-r view4 groups the 

cases with regard to dangerous things into three classes:-

a) Things dangerous in themselves • 
. 

b) Things dangerous by reason of their position. 

c) Things dangerous because defective. 

As a general propos i tion, Charle sworth formulSite s : 

"To constitulbe anything a dangerous thing., its powerto 

cause damage must be: 

a) inherent; the power to cause damage must be 

of the very essence of the thing. 

b) invariable. 

c) due to human agency. 

The expression ultrahazmrdous activity has never 

been legally defined better than in the c1assic words of 

the American 'Re statement of TortsS which Illay be taken as 

valid in both the common and élivil law systems. An ul tra-

3. 1868, L.~. 3 J.L. 330. 
4. Charlesworth, D.J., Liability for dangerous things, 

p. 6 - 14, (1922). 
5. American Law Institute, Restatement, :Torts, No. 520 

(1938) • 
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. hazardous activity is an Sl.Ct or course of conduct which 

IInecessarily involv€ls a risk of serious harm to the person, 

land or chattels of others which cannot be èliminated by 

the exercise of the utmost carEl" and which "is not a 

mmtter of COlllDlon usage lt
• Ac co rdingly , Sin activity is 

considered ultrahazardou~ because of the instrumentality 

which is used in carrying it on, the nature of the subject 

matter with which it deals, or the condition which it 

creates. 

Observe how perfectly the terse language of the 

Restatement covers aIl elements of hazard. Howeverone 

can conclude that an ultrahazardous activity, as a matter 

of law, is a question of fact, for what is hazardous in 

law is in effect a. certain particular set of factual 

circumstances. 

2-Dangerous Instrumentalities:-

The completion of various space missions depends 

on special categories of tools and instrumentalities. The 

idea of using rockets to attain the very high velocities 

required for space travel is the key technology in space 

activities. Thus the rocket plays the major role in space 
, 

flight and it is the most powerful and dangerous engine 

known to man~ 
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The ascent of a giant rocket makes every space 

launching a dangerous adventure. A rocket engine is m 

device to convert chemical energy into kinetic energy, 

thus producing a propulsive effect or a thrust. 

One source of hazard is the high energy propul

sion systemsneeded tO,overcome the forces of gravit y and 

air, and to accelerate the space vehicle to a, high speed. 

Chemical liquids are the known substances which contain 

enough available chemica1, energy to be converted into 

kinetic energy. Als these liquids are injected into the 

combustion chamber of a rocket engine under pressure, a 

great deal of heat is generated, thus for.ming a large 

amount of high-pressure, high tempe rature gas which is 

liable to exp10de and cause fire and great damage to life 

and property. 'Further:more, scientists are looking 

forward to improve the payload capacity by deve10ping 

high energy propulsion, systems, including hydrogen -

oxygen rocket engines. 6 Another promising method - though 

more hazardous - is the use of nuclear energy rather than 

the combustion process used in chemical rockets. Nuclear 

fission can produce about ten million times as much energy 

6. Gatland, K.W., ed., Spaceflight Today, p. 28, London 
Illife Books Ltd., (1963). 
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ffiS the best chemical propellents. 7 One more source o~ 

danger is the launching vehicle itsel~, the booster which 

is a complex device. It consists o~ thous~nds o~ parts, 

systems and subsystems, including hydraulics, electrical 

and timing systems, explosive bolts, electronics, discon

nectors, helium, nitrogen and air pressure. Each item o~ 

these parts and systems is critical and liable to explode 

or ignite and cause tremendous damage if it fails to 

operate in proper time with split second timing and in 

har.mony with aIl the other systems and devices within the 

giant rocket booster. The launching process itsel~ is a 

series of hazardous and complicated operations. Each 

time a huge rocket smears itsel~ across the sky on a 

river o~ fire roaring in a titanic blast o~ blinding 

flame and smoke exploding downward with tremendous thunder, 

this is an event of great excitement and danger. The 

smallest and least powerful American launching vehicle is 

the :gremt Mercury - Atlas booster which sent astronaut 

Gordon Cooper into orbit, stood 93 ~eet ta11, 16 feet 

wide and weighed 265,000 pounds. Toda~ the Americans are 

building the Saturn V booster which will send the Apollo 

7. Ibid. The president o~ the United States recently 
asked the Congress ~or $ 91 million to begin develop
ment of a nuclear - powered rocket engine for deep 
space probes to be known as the ItRovern , The Montreal 
Star, p. l, Feb. 28, 1967. 
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spacecraft to the Moon. It stands 362 feet tall, as tall 

as a 30 story building, having a lift-off thrust of 

7,500,000 pounds. Each launch of the Saturn V with the 

Apollo is expected te cost the· United States about 150 

million dollar.
8 

The Americans are design4.n:S'r.[\ another 

booster known as the rocket "Novait whichwould require a 

minimum thrust of 9,000,000 pounds obtained by clustering 

six of the huge F - 1 en~ines develpped by the Rocketdyne 

Division of North American Aviation in order to achieve a 

two-way lunar mission.9 

Spacecraft like Mercury, Gemini, Apollo, and 

the Rus sian Vostoks are flying instrumentalities as 

hazardous as the giant boosters launching them into space. 

Space capsules are but artificial meteors plunging into 

space. When they re-enter the earth's atmosphere rushing 

from space, a splashdown could be expected any where on 

the surface of the earth. If the astronaut miscalculates 

the timing of firing his retrorockets by few seconds, his 

capsule misses its landing point by hundreds of miles and 

will fall like a hurtling rock causing great damage in 

the area of the impact. The retrorockets must be pointed 

8. Caidin, Martin, Wings Into Space, p. 17, Holt, Rinehart 
& Winston, N.Y., (1964). 

9. Gatland, Op. Cit. supra note 6 at 77. 



- 13 

exactly in the direction the capsule is moving and the 

astronaut should keep the heat shield,during the re-entry~ 

pointed directlyahead of him or else if he enters the 

atmosphere sideways, the capsule will return to the earth 

as ashes and flaming fragments. The terrifying physical 

scale of damageby its impact on the surface can be 

easily envisaged. Because it,plunges through the atmos

phere in an extraordinary friction, the edge of the heat 

shield ï'eacheà temperatures of 30000 F and the tempera

ture of its shock wave reaches 11,OOOoF, hotter than the 

surface of the sun. lO 

3- Situations Giving Rise to Liability:-

It is too much to hope that the perilous route 

to the Moon could be travelled without a disaster. Al-

though it was a national tragedy, the loss of life of the 

first three of the Apollo astronauts early this yearll 

May result in accentuating the urgent need for an inter

national convention on liability for damage caused by 

10. Caidin, Martin, Op. Cit. supra note 8 at 10. 
11. On January 28, 1967 in a sudden searing flash of fire, 

the American Astronauts Gus Grissom, Edward H. White II 
and Roger B. Chaffaey, the first three of the Apollo l 
capsule, lost their lives only 218 feet off the ground 
on the launching-pad in Cape Kennedy while they carried 
on a routine training sequence. It is believed that the 
cause was a flaw in the'électrical system of the capsule. 
The Montreal Star, p. l, Jan. 2e, 1967 and the Toronto 
Globe and Mail, p. 4, Jan. 31, 1967. 
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space operations. Not long ago, a disaster could have 

occurred in the United States because someone had forgot-

ten to remove a two-cent protective plastic cap from a 

vital piece of tubing in a rocket engine. AlI signs 

indicated that a flaw in the Apollo l electrical system 

was the cause of its tragedy. Had the Apollo accident 

occurred in space, the consequences might have been ev en 

more serious. If a space vehicle were to crash, there 

would be damage from blast, fire, heat, and fragmentation. 

If the vehicle crashes within a short time after the 

launching,most of its fuel May still be unconsumed, and 

explosions with secondary fires would be probable. What 

will happen if a huge rocket veers off course because of 

malfunction or failure of guidance? As visualized by a 

commentator,12 "The force of its impact could crush a 

building or any other object in its way. Its heat could 

cause burns and ignite inflammable materials over a wide 

area. The resulting damage might resemble the devasta

tion le ft by a meteor." Veritable catastrophe can be 

occasioned if a nuclear powered booster or spacecraft 

exploded in the airspace over a populated area. Serious 

12. Beresfor'd, S., "Liability for ground damage caused by 
spacecraft",Legal Problems of Space Exploration, A 
Senate Symposium, p. 540, (1961), (Hereinafter cited 
as Symposium). 
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consequences can be envisaged: large scale physical 

destruction through direct force of explosion, burns by 

thespread of fires over vast areas, injuries and loss 

of life by impact, fire and heat among the large number 

of human beings who may be involved,and contamination 

of the air and pollution of water. 

Incidents on this scale may not happen, but 

the possibility that they may happen is a nightmare and 

should be provided against. In one of the early space 

flights, tragedy nearly took place when an American 

missile, launched from Cap Canaveral in 1959, went off 

course and landed in the Brazilian territory. In 1960 

fragments of a U.S. spacecraft came to rest in a South 

A~rican far.m.13 In the same year a U.S. rocket was 

reported to have fallen over Cuba as a. result of mal-
14 

function. The American Atlas booster that orbited 

Col. John Glenn on February 20, 1962 was disintegrated 

in the atmosphere and its fragments fell on South 

Africa but caused no .damage.15 

In addition to damage on the'earthls surface, 

space activities may occasion collisions, radio inter-

ference, and contamination in airspace and in outer 

Schrader, G., "Space Activities and Resulting Tort 
Liabilitytl, 6th Space Law Colloquium, Paris (1963). 
N.Y. Times, TIec. 2, 1960, p. 10. 
N.Y. Times, March 2, 1962, p. 20. 
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space. Frequency ofspace f1ights is continuous1y 

increasing. Countless man-made objects are travelling 

unrestrained in space. These objects may cause har.m. .. 

to aircraft and people aboard. Collision May occur 

between spacecraft and aircraft in airspace, for every 

spacecraft must penetrate the airspace wherever its 

final destination may lie. A.ccidents may happen in air

space as weIl as outer space involving space vehicles, 

satellites, fragments of rockets, capsules, and many 

other flying objects, whether in the course of f1ight, 

while orbiting, or during the re-entry to the atmosphere. 

If radioactive material were released from a nuclear 

powered space ship, tremendous damage to life health and 

property might result, in case the earth's atmosphere or. 

the water were contaminated. AlI human beings and other 

living organisms of the earth's environment would suffer 

extensive losses and irreparable damage. 

One other major possible danger attributable 

to space activities is the interference with radio signaIs. 

Navigational aids, and safety and distress signaIs, are 

conducted by radio transmission in the sea and in the air. 

Spacecraft are guided, controlled and tracked by radio 

communications. In the course of the extensive use of 

radio communications as a basic element for the control 
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and sa~ety o~ space travel, any inter~erence with the 

radio signaIs or confusion of radio ~requencies could 

very weIl result in extensive losses to life and property 

on the éarth's sur~ace as weIl as in airspace and outer 

space. 

One important situation which May give rise to 

liability ~or damage is the possibility o~ weather modi-

~ication. There are a variety o~ ways in which man can 

alter the conditions in the upper atmosphere. Serious 

ef~ects May result according to the degree o~ such 

alteration. 

In Many instances the passage o~ a large rocket 

through the upper atmosphere was reported leaving a 

bright trail causing agitation o~ the ionosphere detect-

able by radio means. However this is a localized 

phenomena which has been judged as har.mless.16 On the 

other hand, although an atmospheric alteration that 

af~ects man's environment seems most unlikely, neverthe-

less, it is always possible that there might be dire 

16. "Statement on Upper Atmospheric Pollution by Rocket 
Exhaust and Chemical Injection Experiments", COSPAR 
Consultative Group on Potentially Har.mful E~~ects o~ 
Space Experiments, UN Doc. A/AC. 105/20 Ann. III, p. 
6, Florence, 16 May, 1964. 
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consequences of contamination such as "the removal of the 

ozone layer, thereby per.mitting for ultraviolet sunlight 

through to the ground; the removal of the free electrons 

in the ionosphere by introduèing an electron 'getter' in 

large quantities, changing the temperature of the atmos

phere by changing the water vapor or carbon dioxide 
17 18 

content". In any event, it has been reported that 

the lithium content of the upper atmosphere May have been 

affected on a world-wide basis for few months in 1962 by 

man-made injections. And that the world-wide background 

of some radioactive traces (tritium, carbon - 14, etc.) 

has been charged by repeated injections, and this has 

interfered with certain studies of circulation and ex-

change rates between regions of the atmosphere. The use 

of nuclear-powered rockets and nuclear reactors in 

satellites May be of possible significance to the pollu-

tion of the upper atmosphere in future space activities. 

Further.more, biological contamination of Mars 

and other planets might be brought about by objects that 

land thereon, thereby jeopardizing the value of infor.ma-

tion that can be gained from studies of these planets 

about Many crucial problems of biology and the evaluation 

17. Ibid. 
18. Ibid. 
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of life. It may10n the other hand,cause biological 

contamination of the earth' s environment from the"se 

planets. 

Mention May also be made to another unlikely 

situation which might give rise to liability for damage 

in the far distant future. It is theoretically possible 

that intelligent life may be existing on other planets 

outside our solar system.19 The inhabitants of these 

planets May be capable enough to travel in the inter

planetary space, and, as there are no IItraffic regula

tions,,20 for outer space, collision is liable to occur 

between earth's space vehicles and other interplanetary 

ships. Damage also may arise from collision on the 

celestial bodies themselves between different space ships 

launched from different planets or celestial bodies. 

19. For a scientific discussion of this theory see Gatland, 
Op. Cit. supra note 6 at 239 - 43. 

20. See statement of Sir Francis Vallat, Former Director 
of the Institute of Air and Space Law, McGill Univer
sity, The Montreal Star, "Dec. 2,1965, p. 13. 
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CONTEMPORARY DOCTRINES OF LIAB ILITY 

Despite the sareguards which have been developed, 

there still remains the element or peril in space ~ctivity. 

This is true because misrires or space rockets occu~, and 

sarety systems rail to operate. In every space rlight, 

there exists the chance or a human error and the risk of' 

an unknown ractor, and hence the probability or damage. 

As the exploration or outer space will continue 

regardless of' such hazards, it is imperative that mppro

priate legal rules be for.mulated to cope with the problem 

of liability for personal and property damage caused by 

space activities. 

In any review of the problem of liability rr-om 

the point of view of international law, it is necessary 

to examine the solutions adopted in the mature legal 

systems, particularly in the two great legal systems of' 

the world, the civil law and the common law. 

1- The Civil Law System:-

A. ~~~_~~~~~~~_~!_~~~!~:-

In the old primitive societies retaliation was 

th~ rule of liability. Great changes in the texture of' 

human society and in the conditions of social relations 

20 
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have been going on for several centuries before the rule 

of retaliation was replaced by the right of compensation 

when the concept of civil responsib!lity appeared in the 

structure of the Raman law. 

Because the right of compensation was histori

cally derived from the old habit of retaliation, it 

started with the srume chmracteristics. Thus as retalia-

tion arises in reaction to the injurious act~a right of 

compensation results automatically from the in jury 

(injuria) irrespective of the fault (culpa) of the wrong 

doer. So far as we can know, there have been no provi-

sions in the Roman Law, either in the Twelve Tables or 

in the law of Aquilia which"required Culpa as a, prerequi-
1 site in the obligation to redress the damage. 

Before the collapse of the Roman Empire, fault 

appeared to be adopted by the Roman jurists as a ground 

for the right of compensation and thus the concept was 

transferred to the old French civil law when the learned 

French jurist Domat started his research for a compromise 

basis in aIl cases which calI for compensation. He was 

1. Marcos, S. "Fundamentals of Obligations: The sources 
of obligation", Vol. l, p. 486, Cairo (1960) (in 
Arabie) • 
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then successful in establishing the general princi:ple of 

fault liability.2 

The principle of fault liability had since then 

became widely accepted as the fundamental stone in the 

regime of liability in most of the civil law municipal 

systems. In particular, the modern French civil law 

adopted the principle in its Ârticle 1382 which reads: 

"Tout fait quelconque de l'homme, qui cause tl autrui un 

. dommage, oblige celui par la faute duquel il est arrivé, 

A le réparer". Likewise, the Egyptian Civil Code, pro

claims in Article 163 that: "Toute faute qui cause un 

dommage mautrui oblige celui qui l'a commise. le 

réparer". It is obvious that liability, according to 

these provisions, is· based upon three fundame.ntals: faul t, 

damage, and the relationship of cause and effect (causa

lit y) between fault and damage. 

Preliminary mention should be made in this 

connection to the fact that fault is generally defined by 

civil law writers as a breach of the dut Y of care. This 

dut Y of care is not limited to certain groups of people 

alS in the common law, but it is a general duty based on 

the general principles of liability for torts in the civil 

2. Id. at 488. 
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1aw (Responsabilité délictuelle). This duty of care ls 
, . - 3 

a dut Y to the public at large. The criterion of fault 

ls the behaviour of a reasonable, .careful and prudent 

man under like circumstances of the defendant (le bon 
4 

pére de famille). 

So far, we have noted that the general princip1e 

in civil 1aw is that if there is no fault, there ls no 

1iabi1ity, (pas de faute, pas de responsàbi1ité). 

B. ~~_~~!~!2~~E~_2f_~~~_!~~!_2f_!!~~_!~~_~~~ 

Emergence of New 'Doctrines:---------------------------
By the end of the nineteenth century, ,the number 

of liabi1ity suits was increasingly g~owing due to severaI 

reasons and factors of which the fo11owing might be pointed 

3. See Tunc, A., "The Twentieth Century Development and 
Function of the. Law of Torts in France", 14, Int. & 
Comp. L.Q., p. 1091, (1965). 

4. In this connection, Dr. Marcos, the outstanding Egyp
tian civil 1aw authority, points out a fundamenta1 
difference between the French and the Egyptian civil 
codes. Article 164 in the latter provides that "Toute 
personne répond de ses actes illicites~ pourvu qU'elle 
ait agi avec discernement". The word 'discernement" 
does not appear in the French code, thus the defini~ 
tion of fau1t according to the Egyptian civil code 
should in princip1e inc1ude two elements: The objec
tive element which is the breach of a preexisting 
legal dut Y (the dut Y of carel, and the subjective 
element, which requires discrimination on the part of 
the actor. There is only one exception to this rule 
as provided by Article 164 (2). Marcos, Op. Cit. 
supra note 1 at 520 - 22. 
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out:-

i- Society became more complex and new risks were 

created with the application of modern science to 

industry and engineering. 

ii- The expansion of materialiam due to the progressive 

development of industryand commerce which resulted 

in immense increase of profits and fortunes-, hence 

individuals tended to seize every opportunity to 

redress their damages and claim for compensation. 

iii- The wide-spread practice of insurance against civil 

liability as a collective scheme to assure compensa

tion for all cases. This resulted in the decline of 

individual liability and in a general carelessness 

on the part of those insured. 

For such reasons and others, the legislation 

seemed to be unable to cope with the requirements of the 

modern society, and a great deal of legal research and 

debate centered around liability subjects in the eivil 

law. The matter resounded deeply in both the French and 

Egyptian courts who attempted to fill the gap by adopting 

modern trends and creating new legal duties. 

The Most important outcomes were the doctrine 

of abuse of rights (théorie de l'abus du droit), and the 

theory of risk (théorie du risque). 
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Doctrine of Abus du Droit: 

As has been previously mentioned, the general 

principle of liability in civil law is "pas de faute pas 

de responsabilité". In many cases, especially after the 

industrialization of the society, the proof of fault 

became the major obstacle inproviding for compensation. 

Because liability in divil.~aw arises from the breach of 

a pre-existing legal duty,and because legal duties, if 

not created by legislation, could be created by the Judge 

who has the power to create such duties according to each 

case, taking, SlS a criterion, the behaviour of Sl. reason-

able, careful, and prudent mano The êourts tended in the 

first place to extend their powers in creating the legal 

duties as a means of controlling the element of fault and ...... 

the breach of duties in order to provide for the protec

tion of the injured persons. 

Through this medium, the oourts imposed new 

duties by which they restricted the exercise of various 

rights, and on such grounds the doctrine of abuse of 

rights was established in civil law.. 

Abuse of rights is based on the fact that aIl 

rights are relative and not absolute. The power granted 

through any particular right should be exercised within 

certain restrictions and limits according to the objectives 
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of such right. Traditionally, there i~ a distinction in 

the civil law between defined rights, (droits définis), 

and the simple faculties (simples facultés). A right is 

the power to act for realizing an interest which is 

protected by the law. For example, the rights of pro

pert y, and the right of action at law.As for the 

faculty, it is a freedom. The freedom to do what is not 

prohibited bylaw, such as the freedam of speach, free

dom of travelling on the public roads and highways, 

freedom of commerce, and so forth. The traditional 

theory of civil liability restricted the exercise of 

faculties, and not of the rights. There was no fault 

whatsoever in the exercise of a right, hence there could 

be no liability for any damage resulting therefrom, even 

if damage was caused intentionally.5 A person who drives 

a vehicle on the road, in exercising such a simple faculty, 

is under a general legal dut Y to the public at large, to 

take reasonable care and not to cause damage to any person. 

But a landowner who is digging in,or building on his own 

land will not be viewed as responsible for any damage 

caused to the neighbouring properties as a result of his 

acts while making use of his rights of property, unless 

he exceeds the limits of his rights, then he will be 

5. Marcos, Op. Cit. supra note 1 at 5570 
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an swerable, not for a wrong done while exercising his 

rights, but for exceeding the limits of his rights. 

Within such a narrow channel, the traditional theory of 

civil liability, limited the concept of fault. Abus du 

droit was then created to enlarge liability circle, and 

to for.mulate a new shape for the concept of fault which 

results from the misuse or abuse of rights. 

The present doctrine of abus du droit is 

derived from more than one source. In particular, it 

has its origin in two dis~inct systems of law: the Roman 
6 law·and the law of Islalll. At the time of the French 

Revolution, the theory vanished and disappeared due to 

the expansion of individualism, thus it did not appear 

in the Napoleonic Code. With the progress of society and 

the resulting complexity of' interests, individualism 

began to fade, and socialism worked its way to the concepts 

of law. It was then, when the doctrine of abuse of rights 

was reinstated by the courts supported by a majority of 

the French jUrists.7 However, a great deal of criticism 

6. Concerning the origin of the theory in the law of Islam, 
seeDr. Elsaid M. Elsaid, "The extent of marital rights 
and their restrictions in Islamic law and the modern 
Egyptian law", thesis, Cairo (l936). Also Dr. Shehata, 
Shafik, "The.theory of abuse of rights in the jurispru
dence of Islam", 2, ·Review of the society of comparative 
legislation, Paris (1952). 

7. Headed by Josserand and among them Char.mont, Gény and 
Saleilles •. 
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has been made against this theory on the ground that the 

abuse of right could not in fact be envisaged. For mis

using a right means exceeding itslimits and acting 

without right, because a right ceases to exist when its 

abuse commences. "Le droit cesse oll l !abus commence ll • 

The French and the Egyptian60urts widely and· 

liberally applied the doctrine of abuse of rights long 

before it was contained in their civil codes. Besides, 

the theory was adoptedby modern civil codes of several 
8 countries such as Germany, Sweden, U.S.S.R. and Egypt. 

8. According to Article 226 of the German civil code, no . 
right can be exercisedmerely to cause harm to others. 
Article 2 of the Swedish Federal Code provides that 
each person should exercise his rights and fulfill his 
obligations in accordance with the rules of good faith 
"La bonne foi". But the apparent abuse of rights is 
not lawfully permissable. In the Soviet Civil Code 
the provision of' Article 2, indicates that civil rights 
are protected by law unless they were exercised incon
sistently with theireconomic and social objectives. 
The Egyptian. oivil :èode explicitllf adopts the principle 
of the limitation ànd relativity of aIl rights whether 
real or personal. Article 4 proclaims that "He who 
legitimately exercises his right, shall not be held 
responsible for the damage resulting therefrom ll • The 
cases where an exercise of a right is viewed illicit, 
are expressed in Article 5 which reads: "The exercise 
of a right is regarded illegitimate when.:. i- If it is 
merely intended to cause harm to others. ii- . If i t :~: 

:·tends to satisfy an interest of a minim importance in 
relation to the resulting harm suffered by the others. 
iii- If it tends to the satisfaction of an illicit· 
intere st" • 
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In the foregoing pages, we have been much 

concerned with the details of the doctrine of abus du 

droit as developed in the oivil law. This doctrine has 

enjoyed a wide generality of reception in many civil 

law states. Moreover, i t has been applied by Interna

tional tribunals,9 taking municipal law developments as 

the _analogy for an international situation.lO Judge 

Alvarez', in the Fisheries Case, suggested that the 

doctrine of abus du droit must now be regarded as having 
Il 

been received into customary international law. Such 

an internationally adopted doctrine may very well call 

for strict limitations upon the old claim that states 

are to be answerable only for their~.fault. 

Accordingly, in the area of space liability, 

if state A launches a rocket into outer space causing 

damage to her neighbour state B, the launching state can

not escape liability on the ground that she was making 

use of her right of free access to outer space. Taking 

municipa~ developments, in the area of the doctrine of 

abus du droit, as analogy for an international situation, 

9. The Free Zones of Upper Savoy and the District of Gex 
(1929) P.C.I.J. Sere A, No. 22; The German Interests in 
Polish Upper Silesia (1926) P.C.I.J. Sere A, No~ 7. 

10. The 'case of the Anglo-Iranian Oil Company (1952) I.C.J. 
Rep. 93, 133 - 135. 

11. The Fisheries Case (1951) I.C.J. Eep. 116, 149 - 153. 
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the right or rree access to outer space and peaceful 

activity therein, is granted to each state only within 

the limits of an international dut Y not to cause damage 

to any other state~ 

The Concept of Risk: 

In the early days or industrialization, a machine 

in the ractory was in its nature a har.mful potential. In 

Many cases where a workman was injured by machinery, the 

general rules of liability failed to protect the victim, 

and to provide ror compensation due to difriculties in 

obtaining evidence. In view of the complexity or the 

ractory and its technical installations and organization 

it was almost impossible for a plaintifr to be able to 

prove, under aIl circumstances, the rault or his employers. 

Such injustice called for a rundamental change 

in the traditional rules of civil responsibility, parti

cularly as the old concept or fault appeared unable to 

cope with the dangerous conditions of modern life. Thus 

the concept of risk worked its way into some areas in the 

system of civil liability as a substitution of the idea 

of fault. The doctrine of risk was rirst declared by the 

French authority Labb~ who, up to the year of 1890, devo

ted his works to the principle of fault liability. In 

1890 he declared that the concept of risk should substitute 
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rault as a ground ror liability and that he, who by his 

conduct crea tes a risk in the society, should bear the 

consequences. To provide ror the contrary would be to 

require the injured person to bear the risk. It has 

been argued that, ir the srume activity had resulted in 

rruitrul consequences, the producer would not have waived 

the benerits to others. Thus to render justice it should 

be recognized that he who carries on the dangerous acti

vit Y must, according to the results, enjoy the rruits or 

bear the risks. (Qui a les prorits doit supporter les 

pertes). On the other hand it is to be pointed out that 

every occurrence is caused by a combination or various 

reasons and the theory or risk is based on a practical 

balance between all these reasons, depending on the risk 

itselr which originated the har.m. 

However, this theory of risk caused heated 

controversy in both the French and Egyptian jurisprudence. 

Those in ravour of objective liability maintain that the 

innocent victim should have the right to repair his dam
ages automatically and under aIl circumstances. Those 

advocating the principle of fault deplored such a doctrine 

as offending the Christian principle that liability should 

only rest on fault. The French authority Planiol led a 

strong opposition against the theory claiming that it is 

far from any progress in the art of law and that it is in 
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Finally~the theory of risk failed to replace 

the principle of fault as a ground for liability in civil 

~. It received little support in its struggle to 

achieve generality in the system of liability while fault 

liability remained in its dominant position. Neverthe

less, the social po1icy has, with comparative ease, led 

to the adoption of objective liabi1ity in some specific 

areas as an exception to the general rule of fault 1iabi-

1ity. This is particularly true in the legislations of 

workmen's compensation, civil aviation, and nuclear 

energy. The deve10pment of liabi1ity insurance provided 

in this connection a strong argument for the support of 

th d t · 13 e oc r~ne. 

To sum up, the concept of risk as applied in 

municipal law" appears to be one of the most appropriate 

12. See Sa1eh, Dia Eldin, International Comparative Air 
Law, Doctorate Course, Ein Shams University, Cairo, 
(1963), (in Arabic). 

13. This doctrine is contained in the provisions of the 
French workmen's compensation Act of 1945, the Act of 
1929 concerning the victims of war and the Air Navigm
tion Act of 1924. In Egypt this doctrine is contained 
basically in the workmen's compensation Act of 1950 
and the Act of 1942 concerning damage caused by war to 
the buildings and machiner,i of factories. The Draft 
Act of' 'che Egyptian Air Law, now under consideration, 
adopts the doctrine of abso1ute liability based on the 
concept of risk. 
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analogies for assessing possible policies about losses 

caused by space activities. 

2- The Common Law System:-

Nuisance in common law is usually understood 

as a civil wrong. Some judicial decisions ruled that 

nuisance is the interference with the neighbour's enjoy

ment or use of his property.14 In another definition, 

nuisance is considered as an lIact or omissionll which 

unlawfully annoys, disturbs, or interferes physically, 

or by any other means, with the enjoyment of any person 

of his land, profït, health, comfort, or convenience.15 

Some writers take the view that the law of nuisance is 

based on the Roman Maxim: "Sic utere tuo ut a lienum nùn 

laedas lt
, one should not use his property in such an un-

reasonably .and unnecessarily way that May disturb his 

neighbour.
16 

From the point of view of this thesis the 

doctrine of nuisance is unlikely to be applied in space 

operations involving an international situation. Even in 

aviation it had, but a limited application.17 

14· 

15. 
16. 
17. 

Salmond, The Law of Torts, p. 85, n. 10, (14th ed. 
Heuston ed. 1965). 
The Dige st of English Civil'Law No. (819). 
Salmond, Op. cit. p. 85. 
Haley, Space Law and Government, p. 236, (1963). 
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In the common law there is no general part as 

in the civil law. A. dut Y to take care in civil law is Sl 

general dut Y to the public at large. By contrast, this 

dut Y oi' care in the common law is not universal, it does 

not extend to aIl· situations and aIl persons and aIl 

modes oi' activities. A plaintii'i' in an action i'or negli-

gence in common law must prove that the wrong-doer was 

under a legal dut Y to him·to take reasonable care Slnd 

that the harm he has sui'i'ered is the result oi' the dei'en-
18 dant's breach oi' this particular duty. 

Negligence is usually dei'ined as conquct19 

which involves an unintended act or i'ailure to act as a. 

reasonable man. The concept oi' reasonable i'oresight is 

the criterion oi' liability in the law oi' torts. It is 

the standard oi' conduct to which the actor must coni'or.m 

18. In Palsgrai' v. Long Island R.R., 284, N.Y. 339, 162 
N.E. 99 (1928), The Court ruled that there is no 
liability i'or negligence unless there exists in the 
particular case a legql dut Y to take care and this 
dut Y must be one which is owed to the plaintii'i' him
seli' and not merely to others. 

19. Salmond regards negligence as ua. state oi' mind 
providingthe essential condition oi' liability i'or 
recognized tortsn. Salmond, Op. cit. supra note 14 
at 268. 
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to avoid being negligent. 20 The deter.mination of the 

extent of reasonable foreseeabi1ity and who is the 

reasonable and prudent man, is a question of 1aw. Genera1-

ly the s~~pdard of reasonable conduct requires that the 

perfor.mance of care must be "proportionate to the apparent 
21 

riskn • A.s the disproportion between risk and· care 

exists,there enters into the conduct of the actor a degree 

of cU1pability.22 However, it should be pointed out that 

neither negligence in êommon l-aw, nor fault in c'ivil:1aw, 

should be c1assified in degrees. ·For negligence or fault 

exists at the very moment, when a legal dut y is broken. 

Duties could vary in their importance, but there could be 

no varying degrees in the breach of a dut Y although varia

tion might exist in the extent of the resulting har.m. 

20. Professor Heuston declares (in Salmond on Torts) that 
the maxim usually cited in this connection namely na 
man must be taken to intend the natural and probable 
consequences of his actif - this maxim "is misleading 
because it confuses the proposition to be proved with 
the means of proving that proposition". He further 
points out the difference between intention and negli
gence stating that l1the wilful wrongdoer is he who 
desires to do har.m, . the negligent wrongdoer is he who 
does not sufficiently desire to avoid doing it". 
Salmond, Op. Cit. supra note 14 at 266 - 67, n. 4. 

21. Haley, Op. Cit. supra note 17 at 241. 
22. The word negligence is often used to denote the idea 

of social fault~ It is defined in the Restatement of 
Torts as "any conduct, except conduct reck1essly dis
regardful.of an interest of others, which falls below 
the standard established by 1aw for the protection of 
others against unreasonable risk of harm", Restatement, 
Torts, No. 282, (1934). 
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This explains why the Napoleonic code in civil law aban-

doned the Raman theory or classirying rault into degrees 

which was previously adopted by the old French civil code 

(raute légére and raute lourde).23 

In an action ror negligence, the existence .or 

carelessness on the part or the derendant is undoubtedly 

a prerequisite. It is on the plaintirr to establish that 

the derendant has been careless in breach or a speciric 

legal dut Y to him. 

One seeming problem in the area or negligence 

is the onus or proor. Ir the plaintirr rails to produce 

reasonable evidence that the incident was caused by the 

derendant's negligence, the judgement shall be entered 

ror the derendant. Such a burden might cause great hard-

ship to an innocent derendant in a case of space incident:., 

The plaintirr in such incident can prove the accident but 

he cannot prove how and why it happened because or the 

complexity or the techniques and engineering involved. 

Besides, ir national security considerations were involved 

the true origin of the accident will undoubtedly lie 

23. This theory is still existing in sorne areas in 
civil law. In particular the Egyptian legislation 
concerning tutorship as regards the rault or the 
tutor. 
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solely within the knowledge of the government concerned 

and the plaintiff will thus be faced by an insur.mountable 

hardship.24 

Res Ipsa Loquitur: 

In the Anglo-American jurisdictions procedural 

assistance was provided to help the innocent plaintiff to 

avoid such an intolerable position. In many cases where 

the thing speaks for itself,the panacea was the applica

tion of the Latin maxim Res Ipsa Loquitur. This maxim is 

not a ,doctrine of liability, it is merely a rule of 

evidence. It shifts the burden of proof tram the plain

tiff to the de fendant so that it is for the defendant to 

disprove negligence while it is for the plaintiff to prove 

nothing more than the facts of the accident itself.25 

24. Haley gives an example stating that: "When Si United states 
rocket lands on someone's property the military can be 
expected to block off the area immediately, tq set up the 
strictest security measures and to be less than willing 
to make available to the complaining party a report on the 
accident tl • Haley, Op. Cit. supra note 17 at 242. 

25. This doctrine is not a presumption. Being a procedural 
device it should not be confused with any doctrine ~po
sing a strict standard of liability in cases of dangerous 
things. The maxim is defined in the Digest of the English 
Civil Law No. 1014 as follows: tlWhen an object is under 
the control and management of the defendant and it causes 
har.m to the plaintiff of a kind which, in the ordinary 
course of things, does not happen if the person having 
control or management of similar objects exercises proper 
care and the defendant is under a dut Y to exercise care 
to prevent it har.ming the plaintiff the har.m will be 
presumed (in the absence of explanation) to have been 
caused by the defendant's negligence". 



- 38 

Familiar instances of applying this doctrine 

are accidents by trains and ships whenever the object 

causing the damage was entirely under the control of the 

defendant who is the sole source of explanation as to 

how and why the accident happened. In connection with 

aircraft accidents, the courts generally are reluctant to 

apply the doctrine in situations where it cannot be 

ascer_tained that the crash could not have occured "but 

forlt26 the negligence of the aircraft operator. 

In Canada, in the case of Zerka Romby and Alex 

L G Ao 27 th t 1° d th d t ° f v. au - oma -~rways, e cour app ~e e oc r~ne t) 

res ipsa loquitur where the aerop1ane crashed as the 

machine fai1ed to function short1y after it had taken off. 

However, in the United States,in the case of Rochester Gas 

and E1ectric Corporation v. Dun10P~~ the oourt was re1uc

tant to apply the princip1e to a situation where an air-

craft damaged the p1aintiff's property while 1anding in 

the dark due to the fai1ure of an engine. The ëourt held 

that aircraft frequent1y crash for unpreventab1e causes 

and that the fai1ure of an engine raised no probabi1ity 

of negligence. 

26. Haley, Op. Cit. supra note 17 at 242. 
27. 23 D.L.R. (2nd) 145 (1960). 
28. 1933 U.S.A. Av. R. 511. 
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In the landmark case o:C",l\filliams v. United 
29 

States, an Air Force jet aircraft exploded in mid-air 

causing damage as it showered flaming gasoline on the 

plaintiff's land. The decision was that res ipsa loquitur 

is not applicable to accidents involving unconventional 

aircraft like jets. The Court of Appeals reasoned that 

as a Judge can have no sufficient scientific knowledge of 

the ordinary course of things in a complex novel and 

specialize.d area, there could be no reasonable inference 

of negligence drawn from thefacts of the case. Some 

writers criticised this decision pointing outthat· ll the 

Court May have usurped the function of the jury in holding 

that the rule could not apply" .30 Besides, the c.ourt wa.s 

"unrealistic" in its finding because large numbers of jet 

aircraft are engaged in daily flights all over the world.31 

Furthermore, the Court have treated the maxim "as if it 

were a presumption the application of which is &. question 

of law to be determined by the Judge'! whereas under the 

majority and the best view it is not a presumption at all.32 

In the English case of Fosbroke - Hobbes v. 

Airwork Ltd., Judge Goddard J. declared:"In the first 

29. (1955) 218 F. 2d 473 (5th Cir.). 
30. Haley, Op. Cit. supra note 17 at 243. 
31. Ibid. 
32. Id. Illlt 244. 
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place l hold that the doctrine res ipsa loquitur applies. 

While it is unnecessary to decide whether this doctrine 

would apply to every accident occuring to an' meroplane in 

the course of a prolonged flight, here we have disaster 

at the ver,y beginning just as the machine had taken off 

and weIl before it had attained the height at which the 

journey would be perfor.med. It was an accident which l 

think aIl are mgreed ought not to have happened. It was 

argued that l oUght not to apply this doctrine to an 

aeroplane, a comparatively new means of locomotion and 

one necessarily exposed to the many risks which must 

encountered in flying through the air, but l cannot see 

that this is any reason for excluding it. Large numbers 

of aeroplane are daily engaged in carrying mails and 

passengers aIl over the world and as is weIl known they 

arrive and depart with the regularity of express trains. 

They have indeed become a common-place method of travel 

supple~enting, though not superseding, rail and se~ 

transport. Railways were just as great an innovation 

when they took the place of the stage coach, yet the 

éourts found no difficulty in applying to them by the 

year 1844 the same doctrine that had for.merly been applied 

to stage coache s: Carpus v. London and Brighton Ryll. 33 

33. Citedby McNair, The Law of the Air, p. 79, (3rd ed. 
Keer and Evans ed. 1964). 
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Under the circumstances of Williams v. United 

states, the maxim, in certain cases, provides no help for 

the innocent plaintiff to discharge the onus which lies 

upon him to prove negligence. For such a plaintiff this 

doctrine has proved a "broken reedn •34 In proposing the 

foundation for a regime of liability in the event of 

space damage we c~n learn much from the Williams case. 

Realizing.that space operations will most probably be)for 

quite some time,uncertain and specialized activities, 

many courts may be reluctant to apply the doctrine of res 

ipsm loquitur. One is led to conclude that international 

lawyers will soon foresee the need for the establishment 

of an appropriate regime of liability for space damage 

with absolute liability being imposed. Some writers35 

believe that as space operations become less dangerous 

and more certain, the doctrine of absolute liability may 

cease to apply and be replaced by a less rigorous 

doctrine. However, it is to be noted that liability for 

damage caused by aircraft to third person on the ground 

is still up to the present time based on the doctrine of 

absolute liability. 

34. Goldie, II
ILiability for Damage and the Progressive 

Deve·lopment of International Law", 14, I.C.L.Q.., 
1197 - 98(1965). 
Haley, Op. Cit. supra note 17 at 24lt- - 45. 
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c. The Doctrine of Strict Liability:-
------------------~-------------

In ID certain period, in the history of the 

Anglo-Saxon law, the element of culpability or the 

wrongful intention seemed to be the corner stone of 

liability system. As Sir John Salmond expressed it: 

1tWhen one man does harm to another without any intent to 

do so and without any negligence, there is in general no 

reason why he should be compelled to make compensation". 

He further states: "By compelling compensation the loss 

is merely shifted from the shoulders of one man to those 

of another but it remains equally heavy. Reason demands 

that a loss shall lie where it·falls unless some good 

purpose is to be served by changingits incidence and in 

general the only purpose so served is that of punishment 

for wrongful intent or negligence. There is no more 

reason why l should insure other persons against the 

har.mful results of my own activities in the absence of 

any (mens rea) on my part than why l should insure them 

against the inevitable accidents which result to them 

from the forces of nature independent of human actions 

altogetheru •
36 In another period,and in the course of 

the struggle between standardisation and individualisa

tion, together with the growth of the machine age, there 

appeared a tendency to interpret the law in the way most 

36. Salmond, Op. cit. supra note 14 at 29. 
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favourable to the innocent victim. The se curi t y of such 

victims became predominant over the defendantls interest 

in freedom of action, thus liability became independent 

of intention or negligence and the doctrine of strict 

liability worked its way into the common law in certain 

areas. 

The Rule in Fletcher veRylands:37 

This is the classic case of strict liability 

where a landowner allowedwater to overflow from a 

reservoir into the mines of ~etcher. The headnote reads: 

UIt is a Tort for a landowner to cause damage by the 

escape (even without negligence of his) of any extraordi

nary source of danger which he has brough upon his land". 

Blackburn, J. (in Court of Exchequer Chamber) 

declared: "We think thrut the true rule of law is that the 

personwho, for his own purposes, brings on his land and 

collects and keeps there anything likely to do mischief, 

if it escapes, must keep it in at his peril; and, if he 

does not do so, he is prima facie answerable for aIl the 

damage which is the natural consequence of its escape. 

He can excuse himself by showing that the escape was the 

consequence of vis major or the act of God, but, as 

37. (1868), L.R. 3 H.L. 330. 
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nothing of this sort exists here, it is unnecessary to 

examine what excuse would be sufficient. The general 

rule, as above stated, seems on principle just". 

The House of Lords entirely concurred Lord 

Chancellor Cairns adopting Blackburn's J. judgement as 

stated in the Exchequer Court. This case is viewed in 

the common law doctrine as a case of absolute liability. 

It should, however, be kept in mind that as long as 

defences such as vis major or the act of God are admitted, 

liability may be strict but never absolute.38 There would 

seem to be no doubt that space rockets come under the 

heading of dangerous things which expression has come to 

be held to equate Blackburn's J. Itthings likely to do 

mischief, if they escape". Nevertheless,the doctrine of 

strict liability as traditionally understood in the case 

of Fletcher v. Rylands falls short of the requirements 

of liability which space activity calls for. The excep

tions of vis major and act of God have been developed as 

part of the rule in this case and seem to be viewed by 

the common law jurisdictions as if they were a necessary 

element of the rule.39 Such exculpatory rules are the 

38. Winfield, The Law of Torts, p. 41+4, (7th ed. Jolowicz: 
and Lewis ed. 1963). 

39. Id. at 449 - 463. 
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escape routes from liability if the cause of a space 

incident was ascribed to either of these dei'ences with 

the resultthat the loss would lie on the shoulders of 

the innocent victims. 

3- The Municipal Law of the Adr:-

Trends in the municipal law of the àir have 

analogies that may prove helpful in the process of 

for.mulating the rule of liability for damage caused by 

space activity. The question of liability for damage 

caused by aircraft to third pers ons on the ground shall 

be considered here in some selected national legislations 

of civil law and common law States, as weIl as socialist 

states. 

A. Civil Law States:----------.. -------
France:-

The story of the French A~r law legislation 

begins with the Aerial Navigation Act of May 31, 1924 

adopting the doctrine of absolute liability. 

Prior to this Act, the general rule of liability 

governing this field was the provision of Article 1382 of 

the French 'civil code. In a case of an aircraft crashed 

in a public ceremony causing personal injuries, the court 

cleared the defendant's feet as the plaintiff failed to 
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prove fault on the part of the defendant.4-0 In another 

case the Court held that there is a presumption of fault 

against the defendant and applied the provision of A.rti~le 

1384- C. CiV.,4-i and ruled that: "Attendu CJiue le ballon 

n'etait plus sous l'action m~ssous la garde de son pilote, 

que l'article 1384 C. Çi~ est applicable dansl'espéc~, 

qU'il y a présomption de faute contre Bacon".4-2" Article 

l384-has been interpreted by the French ~ourts to the 

effect that the custodian of the thing is liable for 

damage eaused by it,and that in order to rebut the presump

tion of liability established by this article it does not 

suffice to prove that the guardian did not commit any 

fault. He can excuse himself only by proving that the 

damage suffered was due to a vis major, an act of the 

plaintiff himself, or an act of a third party, and that 

these external circumstances could neither have been fore

seen nor resisted.43 

40. 

41. 

42. 

43. 

Tribunal de la Seine, Revue Juridique Internationale 
de la Locomotion Aérienne, p. 184(1910). 
Article 1384 reads-as follows: liOn est responsable 
non seulement du dommage que l'on cause par son propre 
fait, mais encore de celui qui est causé par le fait 
des personnes dont on doit répondre, ou-des choses que 
l'on a sous sa garde". . .. 
Tribunal de la Seine, January 24, 1906, Répert. 
Dalloz, p. 2 - 17, (1907).' . 
H & L. ~azeaud and A. Tune, Traité Théorique et 
Prati ue de la Res onsabilitê Délictuelle e-t Con
tractuelle, Vo • 2, os. 1 2 -·27, 1 90, 1 1 - 54, 
5th ed~, (1957 - 60). 
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As judicial decisions tended to interpret the 

civil law provisions in the way most favourable to the 

innocent victims, the French legislator along with this 

general judicial trend have made provision in the Adr 

Navigation Act of 1924, to ensure compensation for damage 

caused by aircraft to third parties on the surface adop

ting the doctrine of absolute liability. 

Article 53 in the fourth part of this Act 

(Dommage et Responsabilité) providesthat: IIL'exploitant 
-

d'un a.éronef est responsable de plein droit des domm.8l.ges 

causés par les évolutions de l'aéronef ou les objets qui 

s'en détacheraient aux personnes ou biens situées m la 

surface. Cette responsabilité ne peut etre attenuée ou 

écartée que par la preuve de la faute de la victime lt
• 

The most recent relevant French legislation, 

is the TIecree No. 55 - 1590 of November 30, 1955 which 

provides for codification of the French aviation laws. 

Article 36 of.thisDecree reads exactly as Article 53 of 

the 1924 Air Navigation Act.44 

44. The English translation of Article 36 of the 1955 
Decree 'reads: "The operator of an aircraft shall be 
liable as a matter of law for the damages caused by 
the flight of an aircraft or by objects detached from 
an aircraft to persons or property on the ground. 
Such liability may be mitigated or avoided only by 
pro6f of the fault of the injured person". Text in = 
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In his r~port~ G. Ripert, the Chair.man of the 

Committee which drafted the 1924 Act, justified the adop

tion of absoluteliability by pointing out that liability 

for torts (Responsabilité délictuelle) primarily presumes 

a state of equality in the positions betweenthe har.m 

doer on one hand~ and the victim on the other hand. An 

aircraft has an excellent position in the sky above the 

surface while it represents a great hazard to persons and 

properties on the surface~ during its taking off, landing 

or in flight. The learned jurist declared: "L'aéronef 

est la partie active~ dynamique, dangereuse... La victime 

au sol est dans l'~possibilite de se prémunir d'avance 

contre les dangers possibles, sa situation est nettement 

inférieure. De la, l'existence d'une responsabilité trés 

sévére et quasi automatique tt
• 

He further states: "Il n'y a pas de réciprocité 

eventuelle de préjudice, pas d'égalité dans les situations 

respectives. A des pouvoirs exceptionnels doit corres

pondre une responsabilité spéciale". 45 

= Air Laws and Treaties of the World, U.S. Committee on 
Commerce, Doc. 89th Cong., lst Sess., Vol. l, p. 700-
708, July 1, 1965, (liereinafter cited as World Air 
Laws and Treaties). 

45. Cited by Dia Eldin SaI eh, International Comparative 
Air Law, Doctorate Course, Ein Shams University, Cairo, 
pp. 21, 74, (1963) (in Arabie). 
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Of important significance is the fact that the 

French authority is ~own as one of the leading supporters 

of the traditional theory of fault in civil responsibility. 

However, faced with the new hazards of air navigation in 

1924 at the time of drafting the French law of the air, he 

strongly advocmted the doctrine of absolute liability for 

damage caused by aircraft. 

One possible objection may today be raised to 

Ripert's powerful argument by saying that with the improve

ments in the manufacture, maintenance and navigation of 

aircraft during the last thirty years, i t seèms:.inappro

primte to maintain the application of such a rigorous 

standard of liability to the field of aviation in the 

nineteen-sixties. 

It is true that Aeronautical engineering has 

made remarkable progress during the last thirty years. 

Nevertheless, safety in the air has not yet attained per

fection despite all available skills and inventive capa

cities. It is worth remembering - though regrettable -

that aircraft accidents still occur due to circumstances 

and situations over which the crew May have little or no 

control. 

As Eolmes expressed-it: "The possibility of el. 

great danger has the sarne effect as the probability of a 
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less one, and the law throws the risk of the venture on 

the person who introduces the peril into the cO:mmunity ll.4
6 

This explains why the French legislatorafter more than 

a quarter of a century kept the sarne text of the 1924 Aet 

in the Decree of 1955. 

Switzerland:-

The first regulation for safety and security in 

air navigation, was made in Switzerland by the Federal 

Decree of January 27, 1920 which was replaced by the 

Federal Law on Air Navigation of TIecember 21, 1948. 

In the Swedish legis1ation objective 1iability 

is imposed for any damage caused by aircraft and those who 

are made responsible cannot, under any circumstances, 

exonerate themselves, even if the victim's fault was in

volved. There is no escape route unless it is pronounced 

by the Judge. Thus Article 26 of the 1920 Federal Decree 

proclaims: ilLe Juge peut prononcer l'exonération totale, 

ou partielle de la responsabilité civile en cas de faute 

du lèsé ll • 

The 1948 kct regulates the responsibility towards 

third parties in its Articles 64 to 74. The provision of 

Article 64 (1) reads as follows: ilLe dommage causé par un 

46. Holmes, The Common Law. p. 154 - 55, (1881). 
-" 
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aéronef en vol aux personnes et aux biens qui se trouvent 

~ la surface, donne droit â réparation, par cela seul 

q~'il est établi que le dommage existe et qu'il provient 

de l'aéronef". 

It is clear that the Swedish legislator was-in 

the 1948 Act - influenced by the 1933 Rome Convention~ for 

the Unification of Certain Rules relating toDamage Caused 

to Third Parties on the Surface, to the extent that the 

provision of Article 64 is almost a copy of Article 2 of 

this convention. 

'. " 

According to Article 64, it is sufficient for 

the victim ta prove the damage and the relationship of 

cause and effect between the aircraft in flight47 and the 

damage. Article 70 provides for campulsory guaranties 

and securities, to ensure compensation. 

Italy:-

The general rules of liability for damage caused 

to a third party were first regulated in Italy by the pro

visions of the 'Decree promulgated in August 20, 1923. 

47. Aircraft in flight is defined in the law (Art. 64/3) 
as: "L'aéronef est considéré comme en vol du début des 
opérations de dêpart juaqu'â la fin des operations 
d'arrivée" • Text in World Air Laws and Treaties, p. 
2370, note 44 supra. 
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~ticle 38 o~ this Decree, relating to the damage caused 

by aircraft, caused mu ch controversy in the Italian 

jurisprudence because o~ its ambiguity. The Article ~irst 

prohibits thedropping o~ objects ~rom an aircra~t in 

flight with the exception o~ the case o~ clear necessity. 

However, the provision indicates that damage as such,and 
, 

damage caused by objects ~alling ~rom aircra~t while in 

ascent or descent is always recoverable except in case o~ 

~orce majeure. The law was entirely silent in regard to 

damage causedby the crash o~ aircra~t itsel~. 

Prior to the 1923 Decree, liability in ai~ navi

gation was covered by the .Decree o~ November 27, 1919 

which proclaimed in clear ter.ms that the de~endant in an 

aircra~t accident is - under aIl circumstances - subject 

to a presumption o~ ~ault and that the only admissible 

de~ence in this respect is the force majeure, which was 

very restricted in practice. 

Today the Italian legislation which is in ~orce 

is the ItCodice Della Navigatione" passed in March 30, 1942 

(Decree No. 327). Part II covers the liability ~or damage 

caused by aircraft in Articles 965 to 973. It is based on 

the principle o~ absolute, but limited liability, with the 

right to a defence o~ contributory negligence. The opera

tor of an aircraft is made liable upon proo~ by the injured 

party that damage exists and is attributable to the aircraft. 
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According to Article 965 the operator shall be 

liable, rrom the take-orf until landing, for damages 

caused by the aircrart to persons and property on the. 

ground,including those resulting from àct or God.48 

The United Arab Republic:-

The case of damage caused by aircraft in Egypt, 

is ruled by the general principles of liability as set 

rorth in the Egyptian Civil Code enacted in July 16, 1948 

and came into force October 15, 1949. Article 178 or 

this .code reads: "He who has in his custody things which 

require special care or mechanical engines,is responsib1e 

for the damage caused by these things unless he proves 

that the damage was due to an externa1 cause which cannot 

be imputed to him". 

In the "exposé des motifs" the drarters of this 

provision pointed out that the doctrine or objective 

responsibi1ity was not adopted because of the "present 

phase of the country's economyft and that the liability ror 

damage caused by things iS.sti1l in the Egyptian legisla

tion subjective and not objective. Liability thus is 

based on fault with a presumption against the guardian. 

It seems better to say that in Article 178 what 

48. World Air Laws and Treaties, p. 1359 - 61. 
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is presumed is not fault but liability itself. According 

to the provision,the guardian is responsible unless he 

proves the "external cause which cannot be imputed to him". 

A defendant in an action based on this Article cannot 

excuse himself' simply by disproving his fault.For the 

only right of defence is the Itexternal cause". Thus the 

Egyptian ~aw in this respect is based on· a presumption of 

liability (Prêsomption de responsabilité). In other words 

the guardian's obligation in the law is that of result and 

not merely of means (obligation de rèsultat pas une simple 

obligation de moyens). More precisely we can say that 

liability for damage caused by aircraft or any other 

mechanical engine which requires special care in its main-

tenance is based on the theory of fault. However, the 

tault of the guardian i8 not only presumed but it is proved 

(faute prouvée).49 The only defence that can rebut this 

proved fault is to break its causal connection with the 

damage by proving the "external cause lt
• 

It remains to mention that the guardian in the 

Egyptian law is generally meant to be the owner or the 

person who is in control of the thing, and makes use of it 

for his own benefit. As from August 13, 1953 the operator 

of an aircraft within the definition contained in Article 

49. Marcos, S., Op. Cit. supra note 1 at 700. 
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2 of the 1952 Rome Convention, is the person responsible 

for the damage, by virtue of Act No. 396. 

Finally, mention should be made to the fact that 

today the Egyptian legislator is concerned with a Draft 

Act for a national Air Law imposing absolute lia1;>ility for 

damage caused by aircraft to third persons on the surface. 

Common Law States 

The United Kingdom:-

The British Air Law has in large measure been 

created by statute. The 1920 Act was the first to cover 

the question of liability for damage caused by aircraft 

with absolute liability being imposed in this respect. 

Then in 1949 the most comprehensive statute known as the 

Civil Aviation Act was enacted. 

The principal provisions in the 1949 Act rele

vant to the question of liability for damage caused by 

aircraft are in section 40 which in fact re-enacted the 

provisions of section 9 of the Ail' Navigation Act of 1920. 

An absolute liability is imposed upon the owner of the 

aircraft to pay compensation for the damage caused by his 

aircraft irrespective of any negligence on his part. Thus 

in simple language section 40 (2) reads as follows: "Where 

material loss or damage is caused to any person or property 

on land or water by, or by a person in, or an article or 



- 56 

person falling from, a~ aircraft while in flight, taking 

ofr or landing, then unless the loss or damage was caused 

or contributed to by the negligence or the person by whom 

it was surrered, damages in respect of the loss or damage 

shall be recoverable without proor of negligence or inten-

tion or other cause or action, as if the loss or damage 

had been caused by the wilrul act, neglect, or default or 

the owner or the aircraftu • 

It is clear that this provision is to the errect 

that the action lies without proor or negligence indepen

dent or intention or other cause. The available statutory 

derence is the contributory negligence or the plaintiff 

himself. Of course the wording of the section is clear 

enough to exclude the traditional defences of the inevi

table accident and the act of God. 

As a means of mitigating the rigorousness or the 

rule of absolute liability~limitation was placed on the 

amount of the compensation payable.50 Moreover section 43 

of the Act compels the persons responsible for the rlight 

of an aircraft to take compulsory third party insurance. 

50. Section 42 contains the rules governing the limita
tion of liability which are fixed in the 5th schedule 
to the Act. 



57 

However~these two sections (42 & 43) have not been brought 

into :t'oree. 

The United States:-

It is essential to realize at the outset that 

the United States is characterized by neI? own Federal 

philosophy. There is no unif'or.m air legislation in the 

U.S. since many subjects do not f'all within the Federal 

jurisdiction. However, there is an increasing tendency 

to unify aIl matters pertaining to the air throughFederal 

legislations. 

An action f'or damage caused by aircraft in the 

United States falls to be deter.mined according to the law 

of' the State in which the action is tried. As we have 

already seen,a number of' doctrines have been discussed and 

applied in the Common law jurisdictions. ~cording to 

prosser,5l the law began with little or no concern of 

personal culpability as an essential element in tortious 

liability. The foundation of liability then was quite 

objective: where there has been an in jury there has to be 

remedy. Then the law as it grew tended to become more 

moralized until liability was connected with fault and 

then again with the growth of the machine age, the pendulum 

51. Prosser, Handbook of the Law of' Torts, pp. 14, 16, 
315, 2nd ed., (1955). 
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swung back once more toward the strict objective standards 

of liability. 

At an early point in the development of the law 

of the air in the United States, aeroplanes were held to 

be ultrahazardous instrumentalities52 and the owner of an 

aircraft was, in case of accident, made absolutely liable 

for any injur,r or damage caused by his aircraft. Thus a 

unifor.m statute was passed and adopted in the period from 

1920 to 1930 by some twenty one states in the United-., 

States.53 Section 5 of the Unifor.m Aeronautics Act reads 

as follows: "The owner of every aircraft which is operated 

over the lands or waters of this state, is absolutely 

liable for injuries to persons or property on the land or 

water beneath, caused by the ascent, descent or flight of 

the aircraft or the dropping or falling of any object 

therefrom, whether such owner was negligent or not, unless 

the in jury is caused in whole or in part by the negligence 

of the person injured or the owner or bailee of the proper

ty injured". 

states which did not apply the Unifor.m Aeronau-

tics Act have also adopted the doctrine of absolute 

52. 

53. 

An ultrahazardous activity is defined in the Restate
ment of Torts, No. 520, (1938). 
See states listed in Haley, Op. Cit. supra note 17 
at 238. 
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liability in cases of aircraft damage on the surface.54 

The progress attained in aeronautics in the 

United States have led to the abandonment of absolute 

liability and to its substitution in the laws of Most of 

the states by either a provision that proof of in jury or 

damage on the surface byaircraft shall be a "prima facie lt 

evidence of negligence or by applying the traditional 

test of negligence, with variations as to the presumption 

of negligence or the doctrine of res ipsa loquitur. 

Socialist States 

The Union of Soviet Socialist Republics:-

The first :Soviet regulations concerning civil 

aviation were enacted on January 17, 1921. In 1932 the 

scattered rules were unified in an Air Code which was 

revised and superseded by the Air Code of TIecember 26, 

1961 effective January l, 1962. 

The most important part of the new code are the 

provisions relating to liability for bodily injuries to , 

passengers and for damages to cargo, luggage and mail im 

domestic and international transportation. Howeve~ the 

problem of damage caused by aircraft on the ground was not 

solved in this code which contains no special rules on 

54. Ibid. 
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this aspect of liability. 

The Basic Principles of Civil Law enacted in 

December 8, 1961 and effective May l, 1962 contain rules 

on general liability and on liability for particular 

hazards. The general rules of liability apply in all cases 

where the àir code does not establish special mles. 

The general doctrine of liability adopted by the 

Basic Principles of Civil Law is that liability for damages 

is conditioned upon fault. The pertinent article reads as 

follows: ltArticle 37: Faul t as a condition of liabili ty for 

breach of obligations: A person who does not perfor.m his 

obligation or perfor.ms it in an improper way shall ~e 

liable only in case of fault unless it is otherwise esta

blished in law or in an agreement. The absence of fault 

shall be proved by a person who breaches his obligation ••• " 

However, this general rule of fault liability was 

eliminated in the case of liability for particular hazards 

and replaced by the doctrine of strict or objective liabi

lity. Article 90 speaking about "liability for in jury 

inflicted by the source of increased hazardlt provides that: 

"0rganizations and citizens whose activities involve hazard 

to persons coming into contact with them (transportation 

organizations, industrial or construction enterprises, 

owners of cars, etc.) shall be liable for in jury caused 
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by the source or increased hazard unless they prove that 

the in jury was the result or force majeure or of the 

intent or the injured personne The article mentions only 

lIintent or the injured personu œnd omits ltgross negligence lt 

as was provided in section 404 of the old Civil Code. 

Nevertheless~it is to be pointed out that the exception 

or "gross negligencen was not omitted in section 101 or 
-

the 1961Adr Code where gross negligence in addition to 

intent may be taken into account only in the case or force 

majeure, where the carrier can reduce the amount of com-

pensation or even deny it entirely if he can prove that 

intent or gross negligence of the injured person has 

contributed to the in jury. 55 

55. Section 101 reads: "The carrier shall be liable in 
accordance with the laws of the U.S.S.R. and the 
constituent republics ror the death, bodily impair
ment or he al th or othe:r in jury to heal th, caused to 
a passenger at take-orr, during the flight or at 
landing of the aircrart, or at boarding and disem
barking or a passenger, unless the carrier proves 
that the in jury occured as a result of an intentional 
act or the injured person. In the case where the 
passenger's death, impair.ment or health or other 
in jury to health have been caused as a result of 
rorce majeure, the carrier shall be liable to the 
usual extent unless he proves that intent or gross 
negligence or the injured person has contributed to 
the in jury or has aggravated it. In case where the 
carrier proves that gross negligence of the injured 
person contributed to the in jury or has aggravated 
it, the amount of the compensation ror damages must 
be decreased in accordance with the general rules of 
the civil law or compensation for damage must be re
rusedtt

• World Air Law & Treaties, p. 2561. 
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Section 101 is part of chapter VII dealing with 

the liability of the air carrier for bodily injuries to 

passengers, and for damage to luggage, cargo and mail. 

Howeve~Jsection 140 of chapter IX regulating 

the uses of Civil Aviation and Civil Aeronautics in the 

Individual Branches of the National Economy, provides for 

the application of section 101 "For in jury to persons and 

damage to property while performing a:ny work ir.dicated in 

this chapterlt
• This provision of Section 140 l. ..... ay be 

interpreted as applicable to the case of in jury and damage 

caused by aircraft to third persons on the ground. 

To sum up, it is clear that the Soviet law tends 

to adopt a strict rule of liability based on the theory of 

risk in regard to the potentially hazardous activities and 

there would seem to be no doubt that space activities come 

under this heading. 

Po1and:-

The Po1ish Air Law enacted in March 14, 1928 

was based on the doctrine of fault liability. A presump

tion of fault in any aircraft accident was established 

against the owner, and the defendant has so many avai1able 

exculpatory circumstances that can easily frustrate this 

statutory presumption. The defendant may be discharged if 

he proves that he has taken all necessary measures. He 
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can even in the presence of his negligence clear his feet 

if he proves the absence of causal relation between his 

negligence and the damage suffered by the plaintiff. In 

fact aIl traditional defences such as the act of God, the 

inevitable accident, the act of a third party and the act 

of the plaintiff himself weï'e available in the Polish Air 

Law of 1928. However, the new Polish Civil Code has eli

minated aIl defences except the external cause which 
. 56 

cannot be imputed to the defendant, and the pertinent 

Artic.le in the new Air Law enacted in 1962 (Statute of May 

31, 1962 concerning Air Law) reads as follows: "The liabi-

lit Y of operators of aircraft for damages caused by the 

traffic of these aircraft is regulated by the provisions 

of civil law concerning liability for damages caused by 

the use of mechanical means of transport operated by the 

power of nature ••• ,,57 • 

These pertinent rules in the new Polish Civil 

Code are based on the theo~ of objective liability. 

Czechoslovakia:-

Aviation Act of July 8, 1925, is theoretically 

based on fault liability. However, by imposing a strong 

56. 

57. 

Articles 152 and 153 of the Polish Civil Code impo
sing liability for damage caused by things are the 
source of Article 178 of the Egyptian Civil Code. 
World Air Laws & Treaties, p. 2123. 



64 

presumption ot: t:ault upon the ttPossessol''' ot: the ail'crat:t 

that caused damage on the surt:ace, the Czechoslovakian 

legislator had in t:act appl'oached a strict ruleot: liabi

lity. Det:ences ot: the inevitable accident, t:orce majeure 

and the act ot: Aod were not permissible. 

In 1951, Law No. 63 was enacted under the 

socialist regime among the Collectionot: Laws. Rules ot: 

liability t:or damage caused by means ot: transport wel'e 

set t:orth in this legislation. Liability was attached to 

the operator and the law (section 4) admits the di s charge 

ot: his liability t:or a number ot: reasons. This legisla

tion t:latly opposes the "t:atalistic causal liabilityll.58 

This law was abrogated in 1964 when the new Czechoslava

kian Civil Code was enacted under Law No. 40/1964 Collec

tion, et:t:ective April lst, 1964 governing the case ot: 

damage in general. 59 

The review ot: the national air law legislations 

as previously cited, demonstrates that in large areas ot: 

the world, whether influenced by the doctrines ot: riivil 

law,aommon law or socialist law there is a tendency 

t:avouring the adoption ot: strict standards ot: liability. 

58. Michael, Milde, The Problems ot: Liabili ties in Inter
national Carriage by Air, p. 119, Prague, (1963). 

59. World Air Law & Treaties, p. 519. 
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In fact as Haley wrote: "Insofar as liability 

in aircraft cases is concerned, it is much harder to find 

a country where the ordinary rules of tort are applied in 

this field, than to find out where absolute liability is 

the rulen •
60 

4- National Nuclear Energy LegiSlations:-
6l 

It is interesting to note that the commencement 

of the national efforts to regulate the nuclear liability 

have coincided with the advent of the space age. The 

analogy between the two types of activities would appear 

sufficiently close for reasonable inference. 

A. The UnitedStates:-

The first national legislation of this kind"was 

passed in the United States as early as 1954. This legis

lation known as the Atomic Energy Act enacted mainly to 

protect the industry against possible ruinous claims 

~rising from the use of atomic energy. The Act was amen

ded and re-enacted in 1957 under the name of the Price -

Anderson Act. The only question of liability covered by 

this law was the imp.osition of maximum limits upon the 

amount of liability.62 Since this Federal legislation 

60. "Haley, Op. Cit. supra note 17 at 263. 
61. For a general account see Lee,R.S., Liability for 

62. 

Nuclear Damage Caused by Flight" lIistrumentalities, 
Thesis, McGill University, (1964). 
The ~overnmental indemnity is limited to the amount 
Of f1ve hundred million dollars, section 170 of the 
Act. 
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makes no provision ror liabi1ity to third parties as to 

the grounds or liability, and who shall be liable as weIl 

as the availab1e derences to the derendant, thererore the 

governing law is that or torts or the state in which the 

action is tried. 

B. Germany:-

While the Civil Code in Ger.many bases liability 

on rault, the Federal AtomicEnergy Act enacted in 1959 

and came into rorce January 1960 imposesabsolute liabili

ty ror damage caused by nuclear reactors. 63 The theory 

underlying the concept or liability in this legislation is 

that, since there is an exceptional power on one side there 

must be a correspondent special liability on the other side. 

In other words, because or the inequality between the 

person operating a nuclear reactor causing the in jury, and 

the victim receiving this in jury the burden or loss shou1d 

be placed upon the ror.mer. 

or paramount significance is the ract that the 

German legislation has rlatly rerused to allow the opera

tor to minimize his absolute liability by availing himself 

or the traditionally available derences and rec;ourses. 

Thus ev en the commonly permitted exonerations such as m 

natural catastrophe, the state or war or a civil disturbance 

63. Section 25 (1) or the Act. 
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or any other generalforce majeure or mct of God, aIl are 

entirely eliminated.64 

On the other side, a limit was placed on the 

aggregate amount of liability at five hundred million 

n.M. 65 The liability for death or personal in jury is 
. 66 

limited to fifteen thousand D.M. Insofar as liability 

for property damage is concerned, the Act provides an 

estimate in accordance with the market value.67 Besides, 

compulsory insur~ce' or financial guaranteeis imposed 

upon the operator to cover his liability, and autamatic 

indemnity is furnished by the stlJte to cover the damage 
68 in è,Xcess to the financial guarantee. If damage is 

caused by more than one nuclear installation the liability 

. j. t 69 
~s o~n. 

C. The Uni te d Kingdom:-

The first nuclear legislation in the United 

Kingdom was enacted in 1959 and amended in 1960.70 This 

Act contained provisions relating to the nature of liabi

lit y, limitation of liability, who is liable as weIl as 

64. Section 25 of the Act. 
65. Approxirnately 125 million dollars. 
66. Approximately 38 hundred dollars. 
67. Section 31 and 36 (1). 
68. Section 36. 
69. Section 34 (1). 
70. See D. Lloyd, "Liability for Radiation Injuries", 12, 

Current Legal Problems, London, pp. 33 - 55, (1959). 



- 68 -
~or compulsor,y ~inancial security. 

The English ~t pre scribes absolute liability 

~or the "licensee" o~ a nuclear installation.7l lUl 

liability ~or nuclear damage is channeled to the "licen-
72 

see" , and no other person can be held liable ~or such 

damage in order to protect the participants such as 

suppliers, contractors, and carriers.73 The licensee is 

to ~urnish a ~inancial guarantee to coverhis liability 

~or an aggregate amount o~ 5 million pounds.74 The only 

available de~ence is the hostile action during an ar.med 

con~lict which can be proved to have contributed to the 

nuclear damage. 75 • 

D. Switzerland:-

. The Federal Act o~ 1959 which came into ~orce 

in 1960 also provides ~or the imposition of absolute 

liability upon the nuclear operator. AlI liability ~or 

nuclear damage is borne by theoperator whose liability is 

limited to the miximum amount o~ 40 million Swiss Francs 

and he has to take insurance to cover this.amount. 

71. 
72. 
73. 

74. 
75. 

Section 4 (1). 
Section 4 (2). 
Exceptions as to carriersby sea and air are provided 
in section 4 (5). 
Section 5 (1). 
Section 4 (1). 
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The right of recourse is provided against he who 

deliberately causes damage. However, the exonerations of 

liability are confined to two situations, namely the act 

of war and the IIgrave natural disaster of an exceptional 

characterll
•
76 

Thus far, we have considered three mature nation-

al nuclear legislations as examples. In many other 

countries the legislators are concerned with the regula

tion of nuclear liability. Among those we can mention 

Japan who promulgated her nuclear legislation in 1962, 

Sweden who passed an Act in 1960 although expired in 1964,77 

Denmark who promulgated he~ law in 1962 and Italy had sen 

nuclear legislation in force since 1963. Similar legislm-

tions have been enacted or, are in th~ process of being 

promulgated in other countries such as France, Belgium, 

Spain, Netherlands, Austria and Norway.78 

The following tendencies emerge from the above 

cited municipal law:-

1- The adoption of the doctrine of absolute liability for 

nuclear damage • 

. 2- Liability is limited to a maximum amount. 

76. See in general Lee, Op. Cit. supra note 61. 
77. Id. at 46, n. 110. 
78. Id. at 35, n. 72. 
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3- The channelling of liability to one person, either the 

operator or the "licenseett • 

4- Compensation is guaranteed by compulsory insurance or 

security fund and subsidized by the state. 

5- Full protection is given to the victim by eliminating 

the exculpatory circumstances or at least by narrowing 

the scope of defences and exonerations. 

The preceding rules represent the "general 

principles of law recognized by civilized nationstt gover-

ning the liability for damage caused by an ultrahazardous 

activity which is analogus to space activities. The re-

fore, these rules could be applied to space incidents as 

a part of the existing international law.
79 

79. See Haley, Space Law and Govcrnment, p. 263 - 64, 
(1963) • 



CHA PTE R . III 

TRENDS IN THE DEVELOPMENT OF 

THE 

INTERNATIONAL LAW OF LIABILITY 

Thus rarwe have painted the domestic picture 

and we now come to the international scene. 

The 1aw or state responsibility is traditiona11y 

based on the e1ement of rau1t~ i.e., stmtes are answerab1e 

on1y ror their raults. However, with the progress of 

. i d th f t t" 1 "t t" 1 sc ence an e emergence 0 ransna ~ona s~ ua ~ons, 

international 1aw has proved capable to adapt itselr to 

the progressive deve10pment of the international society. 

This chapter shall be devoted to a consideration 

or: rirst, the deve10pment of international law doctrines 

of 1iability in Treaty Law in regard to two areas exhibi

ting comparable problems, namely the Law of the Air and 

the Nuclear Energy Law. Second, the application or liabi-

lit Y doctrines in customary law as developed in interna

tional adjudication. 

1- Tr~;;~~=~~M:-

A. The Law or the Air:-

The 1952 Rome Convention ------------------------
The Convention on Damage caused by Foreign 

1. Jessup, P., Transnational Law, p. 3, (1956). 

71 
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Aircraft to Third Parties on the Surface, concluded in 

1952 in Rome seems to be most directly related to our 

t . . 2 presen ~nqu~ry. 

The convention which was opened for signature 

at Rome on October 7, 1952 adopts the principle of abso

lute liability of the aircraftoperator for damage caused 

to persons or property on the surface by a. foreign air

craft in flight,or by any person or thing falling there

from. Two main factors have affected the adoption of. the 

doctrine of absolute liability in the 1952 Conference of 

Rame: First the inequality between the victim on the 

surface who has neither relationship with, nor control 

over the aircraft causing the damage, and the op~rator of 

the aircraft who gains the profits of the flight. Second

ly, the majority of the national legislation of the states 

participating at the conference were in favour of the 

principle.3 A third factor may be added, namely the 

impossibility on the part of the injured person to prove 

the negligence of the aircraft operator because of the 
" ..... t· 

2. A.s suggested by the UN Ad Hoc Committee, this "Conven
tion and ICAO experience in relation thereto could be 
taken into account (interalia) in any study ••• con
cerning liability for in jury or damage caused by space 
vehicles". UN Doc. A/4141, July 14, 1959. 

3. ICAO Doc. 7379 - LC/34 Conference on Private Interna
tional Air Law, Rome, Sept. - Oct., 1952, p. 15 Chap. 
l, App. AJ.. 
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complexity or œeronautical engineering. 

The donvention rurther places a limitation on 

the amount or compensation recoverable by the claimants. 

This principle or limited liability received a general 

agreement at the Rome Conrerence, and there has been no 

discussion as to its justirication. The convention also 

provides ror a compulsory system or security to cover the 

operator's liability. The trend in the êonvention has 

been to narrow the scope or exonerations and derences.4 

Thus the operator cannot rree himselr rram his absolute 

liability unless he proves the raultof the victim himsel~ 

the intervention or an ar.med conrlict, civil disturbance 

or public authority. Both, the act or God and rorce 

majeu!'e were excluded rrom the available derences. 

The possible revis ion of Rome Convention was 

recently considered by the ICAO Legal Sub-Committee which 

met in Oxrord rrom March 24 to April 4, 1966 and it has 

been asserted by ICAO authorities that "No state in its 

comments suggested any change in the basic principle or 

absolute liability and no such changewas ~uggested by any 

4. The authors of Rome Convention declared in the preamble: 
"moved by a desire to ensure adeqUEt.te compensation for 
persons who suffer damage caused on the surface by 
foreign aircraft ••• " 
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member of the SUb-Committee".5 

With this apparent consensus, it is submitted 

that the Rome Convention of 1952 can be taken as a. collec

tive statement declaring the doctrine of absolute liabili

ty subject to maximum limits as the preferred policy 

relating to the liability for surface ~pact damage. 

Aerial Collision Liability 
---~----------------------

Up to the collision and interference 

between aircraft is regulated exclusively by municipal 

laws. ObviouslY1in any type of collision there is an 

assumption of a pre-existing set of traffic rules which 

have been violated and hence the collision occured. Thus 

liability for the resulting damage is based on fault. 

There have been several attempts to unify the 

rule of liability for damage caused by collision or inter-

ference between aircraft, and the more recent draft conven

tion6 was prepared by ICAO in 1961 in Paris. The objective 

of the proposed convention is the regulation or liability 

5. ICAO Bulletin, Vol. XXI, no. 5, p. 6, 1966. In this 
session the Sub-Committee received a suggestion from 
the International Law Association that there should 
be a single international agreement on the question 
of surface damage caused by aircrart and spacecraft, 
(p. 7). 

6. ICAO Doc. LC/SC/Aerial Collisions no. 71, 27/3/61, 
App. A, p. 7 (The Text of the 'Draft Convention). 
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of operators of aircraft with respect to damage resulting 

from collisions or interference between aircraft in flight. 

Liability in this draft is attached to the operator and it 

is designed to have dual basis: First, the operator should 

be subject to the Warsaw system of the reversal of the 

burden of proof in respect of damage to passengers and 

goods on the other aircraft. However, the operator thus 

liable, can exonerate himself from the presumption of 

liability if he proves that he and his servants or agents 

have taken aIl necessary measures to avoid the damage, or 

that it was impossible for him or them to take such 

measures.7 Secondly, in respect of other damage, (e.g., 

loss of or damage to the other aircraft involved or damage 

caused to any other property on the aircraft and belonging 

to its operator) the operator shall be liable upon proof 

that the collision or interference was caused by his fault 

or that of his servants or agents acting within the scope 

of thelr employment. 8 If the damage was due to the fault 

oi\~two or more operators liability shall be in proportion 

to the degree in which each operator is at fault and in 

the impossibility of ascertaining the degreesof faUlt) 

total damage shall be shared equally by all operators 

7. Contributory negligence of the injured person who is 
not the operator of an aircraft i8 provided as defence 
in Article (6) of the draft convention. 

8. Articles (4) and (5) of the draft convention. 
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involved.9 

The preceding rules represent an appropriate 

analogy relating to space incidents involving collision 

or interrerence between two or more spacecrart in flight 

or betweenspacecraft and aircrart, which will be discus

sed further. 

B. The Law or Nuclear Energ;y:-

As early as 1957, the problemof nuclear liabi-

lit Y has attracted international attention because or the 

ultrahazardous nature of the use or nuclear energy. The 

initial step was made by the European Nuclear Energy 

Agency and the outcome was the Convention on Third Party 

Liability in the Field or NuclearEnergy signed in Paris 

on July 29, 1960 under the auspices or the Organization 

for European Economic Co-operation (OEEC). This conven

tion is the first multilateral agreement covering the 

subject on a regional leyel. It was followed by three 

other ~onventions: Convention on the Liability of Opera

tors of Nuclear Ships concluded in Brussels, May 25, 1962; 

Convention Supplementary to the (OEEC) Paris Convention 

of 1960 which was concluded in Brussels in 1963; and the 

Convention on Civil Liabili ty ror Nucle'ar Damage signed 

9. This rule is derived from Article (4) or the 1910 
Brussels Convention on Collision between Vessels. 
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The fundamental principles of the regime of 

liability as established by this nuclear Treaty Law may 

be summarized as follows:-

a- The provisions relating to the allocation of responsi-

bility have unanimously adopted the theory of the 

"channelling" of liability i.e., aIl liability ia 

imposed upon one person namely the nuclear operator. 

This "has been justified upon grounds of fairness and 
.. Il 
practicality". 

b- The liability imposed is absolute and independent of 

fault as it arises from the risk. It is quasi auto-

matie. The justification of this system of liability 

was expr~ssed in the "exposè des motifs lt which states: 

"because of the special dangers involved in the activi-

ties uithin the scope of the convention and the diffi

cult Y of establishing negligence in view of the new 

la. For text of these conventions see Lee, Liability for 
Nuclear Damage Caused by Flight Instruœentalities, 
Thesis, McGill University, (1964), Appendices A, Al, 
B, BI, C & D, pp. 119 - 250. 

Il. McDougal, Lasswell, and Vlasic, Law and Public arder 
in Space, p. 611, (1963). They wrote: "It is fair 
that those who engage in ultrahazardous activities 
should bear the entire risk of damage that might 
originate therefrom; on the other hand, it would be 
impractical to per.mit exceedingly costly multiple 
insurance coverage of the same risk which would be 
inevitable if the liability were not concentrated in 
a single personne 
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techniques of atomic energyll.12 If more than one 

operator were involved, liability shall be joint and 

several. 

c- The general idea in providing for the exculpatory 

circumstances in the four nuclear conventions is to 

narrow the scope of the traditional defences and to 

restrict the right of recourse. Thus the 1960 Paris 

Convention as amended by the 1964 Additional Paris 

Protocol, provides for the defences of an act of ar.med 

conflict, hostilities, civil wan, insurrection or 

"except insofar as the legislation of the Oontracting 

?arty, in whose territory his nuclear installation is 

situated, may provide to the contrary, a grave natural 

disaster of an exceptional character".13 Exonerations 

of liability in the 1962 Brussels Convention on the 

Liability of Operators of Nuclear Ships are almost 

identical.14 In regard to the 1963 Vienna International 

Convention on Civil Liability for Nuclear "Damage, the 

operator can avail himself of the sœme exonerations as 

in the 1960 Paris Convention.15 

d- Since the p~aGeful use of nuclear energy is carried on 

for the benefit of the community, policy considerations 

12. ttExpose des motifs", Paris Convention, 27 J of A.L. 
& Com.; p. 389 (1960). 

13. Article 9. 
14. Article 8. 
15. Article 4/3 (a) and (b). 
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have called for the placing of a maximum limit of 

liability in respect of any one nuclear incident in 

order to protect the operator from ruinous claims. 

The limit is fixed at 15 million dollars in Paris Con-

vention and increased to 120 million in the Supplemen

tary Convention of 1963. In the 1962 Brussels Conven

tion the limit is fixed at 100 million dollars and at 

5 million dollars in the 1963 Vienna convention.
16 

e- k dut y to maintain insurance or ot~er financial security 

is imposed on the operator to cover his liability.17 

In this respect a noteworthy achievement was reached 

under the Paris Supplementary Convention by establishing 

an international liability pool of public funds to 

t . 18 ensure compensa ~on. 

The main idea affecting the rule of liability 

adopted by the nuclear liability conventions was declared 

by the drafters of Paris Convention in the tlExposés des 
-

Motifs lt which states: "on the one hand, the public exposed 

must be ensured of adequate protection in the face of un-

known dangers, both for legal and for psychological reasons, 

16. 

17. 

18. 

See Article 7 of Paris Convention, Article 3 of the 
Supplementary Convention, Article 3/1 of Brussels 
Convention and Article 5 (1) and (2) of Vienna Con
vention. 
Articlè 10 of Paris Convention, Article 3 (b) Ci) of 
the Supplementary Convention, Article 3/2 of Brussels 
Convention a~d Article 7/1 of Vienna Convention. 
Article 3 (a) and (b). 
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and, on the other hanœ,: the growth of the nuclear industry 

should not be hindered by a burden of liability which 

would be intolerable in the case of an incident assuming 

catastrophic proportions and which could not be covered by 

conventional insurance u •
19 

In for.mulating a rule of liability for damage 

caused by spacecraft, no decision-maker will be able to 

ignore the principles adopted by the nuclear conventions. 

2- ~~~~gm~~=!t~~:-

In the absence of an international rule governing 

a case presented for solution such as the question of lia

bility for damage caused by spa~e act,ivities, it appears 

imperative, after having examined the Law of ~reaty, to 

investigate the existing international custom as developed 

in international judicial decisions. 

However, it should be pointed out at the outset 

that apart from a small number of cases in which a strict 

standard of liability was developed, the general rule in 

stBlte responsibility is still based on fault as was 

declared long ago by Oppenheim: ":An act of state injurious 

to another state is nevertheless not an international 

deliquency if committed neither wilfully and maliciously 

19. Exposé des Motifs, Paris Convention, p. 386, note 12 
supra. 
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nor with culpable negligence ll
•
20 

Nevertheless, there exists a considerable weight 

of opinion favouring the reception of strict liability 

doctrines in certain international relations through 

developing national doctrines such as nuisance and abus 

dU droit, and app1ying them to international situations 

being accepted as general principles of law recognized by 

civilized nmtions. This was reflected in the two famous 

cases namely: Ca) The Trai1 Smelter Arbitration and Cb) 

The Corfu Channel Case. 

A. The Trail Smelter Arbitration:-21 

In this case Canada was held liable" for damage 

sustained by the United States as a result of sulphur 

dioxide fumes emitting from a Canadian smelter operating 

in British Columbia and poisoning crops and fisheries over 

the American border. The decision of the Arbitral Tribunal 

in this case has been traditionally regarded as applying 

the doctrine of nuisance to an international situation. 

However, the question of negligence was not reasoned by the 

tribunal since its ~ard seems to depend upon different 

standards which appear to be much closer to the doctrine of 

20. Oppenheim, International Law, l,8th ed. Lauterpacht 
p • 343, ( 19 55) • 

21. Trail Smelter Arbitral Tribunal Decision, Mar. 11, 
1941. See Text in 35 Am. J. Int'l L., 684 (1941). 
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objective liability22 than to the concept of fault. The 

tribunal Sl.sserted that: uUnder the principles of interna

tional law as weIl as of the United States,no state has 

the right to use or per.mit the use of its territory in 

such a manner as to·cause in jury by fumes in or to the 

territory of another or the properties of persons therein 

whenthe case of serious consequences and the in jury is 

established by clear and convincing evidenceu •23 

Whether or not the doctrine of nuisance was 

invoked in this case in justification of liability, the 

q~estion remains, however, as to the principle for which 

this arbitration stands. Nuisance, though generally 

~cepted in éommon law states, does not enjoy a wide gene-

rality in international relations. It is still parochial 

and not international. On the other hand this decision is 

undoubtedly of doctrinal significance, in that the tribu

nal was imposing strict standards of liability different 

from those usually associated with fault. 

One explanation May be, that in this case a 

presumption of fault was raised which the defendant failed 

to rebut. 24 

22. 
23. 
24. 

Haley, Space Law and Government, p-. 261, (1963). 
Am. J. Int'l., supra note 21 at 716. 
Goldie, uLiability for Damage and the Progressive 
Dëvelopment of International Law", 14 I.C.L.Q., 
p. 1230 - 31, (1965). 
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B. The Cor~u Channel case:_25 

In this case the United Kingdam sued Albania 

holding her responsible ~or loss o~ li~eand property on 

board the British ships which ran into a minefield in the 

Albanian territorial waters. 

The International Court o~ Justice discussed the 

obligations and duties incumbent upon Albania in order to 

decide whether she was responsible or note The~Court 

ruled: "The obligations incumbent upon the Albanian autho

rities consisted in noti~ing, for the bene~it of shipping 

in general, the existence o~ mine~ield in Albanian territo

rial waters and in warning the approaching British warships 

o~ the imminent danger to which the mine~ield eliposed them". 

The Court ~urther asserted that: "Such obligations are 

base d, not on the Hague Convention o~ 1907 no. VIII which 

is applicable in time o~ war, but on certain general and 

well recognized principles namely: elementar.1 considera-

tions of humanity, even more exacting in peace than in war, 

the principle o~ ~reedom o~ maritime communication and 

every state's obligation not to allow knowingly its terri

tory to be used for acts contrary to the.rights of other 
26 

states" • 

25. (1949) I.C.J. Rep. 4. 
26. Ibid at 22. 
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This decision also has been viewed as an inter-

national application of strict standards of liability more 

stringent than the traditional fault liability especially 

as no testimony was offered of Albanian negligence. This 

has been asserted in the dissents by Judges Winiarski27 

and Badawi,28 who argued that Albania had in fact complied 

with the existing international law standards of care and 

that the ëourt was imposing novel and higher standards. 

However, some commentators hint to the conclusion 

reached by the Court that nthese grave omissions involve 

the international responsibility of AlbaniaU,29 and take 

the view that nin so holding, the court was still in the 

limits of the traditional rule, as an act of omission is 

not less a fault than an mct of commission leading to the 

seme re sul t 11 .30 

Be that as it may, one is led to conclude that 

the~ourt based its decision on a presumption of fault 

which Albania failed to rebut. The oourt in so ruling was 

in fact imposing a strict standards of liability. 

This sarne attitude has been taken in internatio-

nal relations through the application of the theory of 

27. Ibid at 49 - 51, 52, 55 - 56. 
28. Ibid at 64 - 66. 
29. Ibid a t 2.3. 
30. Haley, Op. Cit., supra note 22 at 260. 
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abuse o~ rights as an accepted international law doctrine • 

.&bus du droit;'; enjoys a European dominant position and it 
31 

is widely adopted by other civil law countries. 

Pointing out the role o~ this doctrine in the 

international la~Sir Hersh Lauterpacht wrote: "The 

doctrine o~ abuse o~ rights plays a relatively amall part 

in municipal law, not because the law ignores it, but 

because it has crystalliaed its typical mani~estations in 

concrete rules and prohibitions. In international law 

where the process o~ express or judicial law making is 

still in the rud~entary stage)the law o~ torts is con~ined 

to very general principles and the part which the doctrine 

o~ abuse of rights is called upon to play is there~ore 

particularly important. It is one o~ the basic elements 

of the international law o~ torts" • .32 

In several cases the international courts have 

applied this doctrine,33 and as Judge Alvare~ pointed out 

in the ~amous Fisheries case,34 the doctrine has been weIl 

31. 

32. 

33. 

34. 

The doctrine is adopted by the Egyptian Civil Law. 
Supra, chapter II. 
Lauterpacht, The Function o~ Law in the International 
Community, p. 298, (1933). 
The Ger.man Interests in Polish Upper Silesia (1926) 
P.C.I.J. Sere A, No. 7; The Free Zones o~ Upper Savoy 
and the Distrect of Gex (1929) P.C.I.J. Sere A, No. 
22; The Anglo-Iranian Oil Company Case (1952) I.C.J. 
RepG 93, 133 - 35. . . . 
The Fisheries Case (1951) I.C.J. Rep. 116. 
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establiShed in customary international law. 

The preceding discussion indicat~s that the 

christian principle of fault liability is constantly 

developing. "The notion of culpa is always changing 

and undergoing a slow process of evolution, moving away 

from the classical elements of imprudence and negligence, 

it tends to draw nearer to the system of objective lia

bility".35 

Finally, mention should be made to a. recent 

non-judicial settlement of an important significance 

namely the Itex-gratia" payments made by the United states 

in 1954 to redress the damage caused accidently to the 

Japanese fisher.men by the American atomic tests. 

In this precedent the United States has based 

her decision on a sense of responsibility and internatio

nal morals36 which may be viewed as an initial step 

toward the development of an international practice. 

35. 

36. 

Judge Azevedo's dissent in the Corfu Channel 
supra note 25 at 85. 
Since more than thirty years ago, the Franch 
G. Ripert, po1n.ted out the important role of 
of morals in the making of the rule of law. 
Ripert, La RégIe Morale dans les Obligations 
Paris, (1935). 

Case, 

authority 
the rule 
See G. 
Civiles, 



CHAPTER IV 

THE UNITED NATIONS AND THE PROBLEMS 

OF SPACE LIABILITY 

1- Ear1y Considerations:-

In its 1959 report, the UN Ad Hoc Committee on 

the Peacefu1 Uses of Outer Space considered the prob1em of 

1iabi1ity1 and pointed out the main issues as being the 

fo11owing:-

1) The kind of in jury for which recovery may be had. 

2) The type of conduct giving rise to 1iabi1ity: should 

1iabi1ity be without regard to fault for some or all 

activities, or should it be based upon.fau1t? 

3) Should a different principle gove~depending on 

whether the place of in jury is on the surface of the 

earth, in the airspace or in outer space? 

4) Should 1iability of the launching state be unlimited 

in a:m.ount? 

5) Where more than one ;state participates in a particu

lar activity, is the 1iability 'joint or several? 

The first state to respond was the United States 
. 2 

who in 1962 submitted a draft proposaI on the matter. 

The first three questions raised in the report of the Ad 

1. UN Doc. A/4141 , July 14, 1959. 
2. U.S.A. Draft ProposaI on Liability for Space Vehicle 

Accidents, UN Doc. A/S181, Ânn. III, p. 4, Sept. 27, 
1962. 
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Hoc Committee were answered by the United States, but the 

last two were omitted. Personal injur,r, loss of life and 

property damage were suggested as the recoverable kind of 

in jury. .&S for, the type of conduct giving rise to l1abi

lit y, the adoption of the doctrine of absolute liability 

was recommended by the American proposaI in a for.mula that 

allows evidence of contrit>-utorj-"negligence on the part of 

the claimant.· .. ['his principle applies whether in jury 

occurs on land, on the sea or in the air. No reference 

was made to outer space. The questions as to the limita

tion of liability and whether it should be joint or several 

in case more than one state participating in the activity 

causing the damage, remained unanswered inthis early 

American' proposaI. This gap was eliminated in subsequent 

U.S. proposaIs on the matter which will receive further 

consideration in the following pages. 

2- The UN Declaration of Legal principles:-3 

The most relevant international instruments on 

the matter of space liability are the United Nations 

Declaration of Legal Principles Governing the Activities 

of States in the Exploitation and Use of OuterSpace, Nov. 

22nd, 1963, and the recently concluded Treaty of Principles 

Governing the Activities of States in the Exploration and 

3. UN. Gen. Ass.Reso 1962 (XVIII), Dec. 24, 1963. 



Use of Outer Space, including the Moon and Other Celestial 

Bodies.4-

It is desirable to comment on the effect of the 

UN General Assembly Declarations or Resolutions on outer 

space prior to discussing the relevant provisions of the 

1963 Declaration and their applicability to the problems 

of liability. 

Because the traditional slow procedures of custo

mary international law are inadequate to cope with the 

rapid pace of space exploration, increasingly there have 

been widespread demands to use the United Nations as means 

of expressing the world community policy. 

Some writers suggest that the United Nations 

Resolutions should be viewed as legal instruments that can 

create"instant" customary law.lespecially when such resolu

tions are unanlmously adopted • .5 With regard to the 

Declaration of Legal principles, different opinions were 

expressed. One point of view was that such a declaration 

reflects international law as accepted by the majority of 

the members of the United Nations.6 Other opinions, though 

4. Hereinafter referred to as Space Treaty. 
5. Bin Cheng, "United Nations Resolutions on Outer Space: 

Instant International Customary Lawll
, .5 Ind. J. Intll., 

p. 35, (1965). 
6. Stat~ment of the U.S i repres~ntative in the L.5ega1 SUê-) 

Comm~ttee, UN Doc. A/Ac. 105/ C. 2/SR 4-1, p. , (196/ • 
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recognize the fact that the Declaration is an important 

statement of genera1 legal principles7 do not accept to 

abide by it as part of the existing intern~tional 1aw. 

Be that as it may, the fact that the General 

kssembly has not been granted legislative powers, is not 

practically sufficient to deprive its declarations and 

reso1utions of their legal effect. This is particular1y 

true because the 1aw is not mere1y a set of ter.ms and 

procedures, but it is the oollective expression of connnu-
8 

nit y objectives. Further.more, the unanimous agreement 

of the governments of the world assembled in the United 

Nations, on such basic legal princip1es, provides cogent 
9 

evidence as to the state of law. 

Paragraph 8 of the nec1aration of Legal Principles 

appears to be of immediate relevance to the prob1em of 

liability. This provision establishes the principle of 

international responsibility for damage caused by space 

aetivities whether the damage oceurs on earth, in airspace 

7. The position taken by the Austra1ian delegate in the 
Legal Sub-Committee, UN. Doc. A/5549/ Ann. l, p. 14, 
(1963). 

8. Higgins, Rosalyn, The Development of International Law 
Throu the Po1itical Or ans of the United Nations, p. 
9, 19 3; ee also enks, Space aw, p. 170, 19 5). 

9. Ogunbanwo, O., The Exercise of State Authority in the 
Airspaee Over the High Seas, Thesis, MeGi11 University, 
p. 66, (1966). 
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10 
or in outer spa.ce. According to para. 5 of the Declara-

tion,responsibility is channeled to the state, whether the 

activity was carried on by governmental agencies or by non

governmental entities. If an international organization 

was involved, same as weIl as its member states shall bear 

re spons ibili ty. 

In the light of the basic principles enunciat~d 

in this Declaration, it is the task of the UN Legal Sub

Committee to exchange the views and direct careful analysis 

of the various legal concepts and doctrines in the field of 

liability, in order to work out an international convention 

on the sub:ject. 

3- The Space Treaty:-

In December 19, 1966 the UN. General Âssembly 

approved an international Treaty of Principles Governing 

the Activities of States in the Exploration and Use of 

Outer Space, including the Moon and Other Cëlestial 
Il 

Bodies. 

10. Para. 8 reads: "Each State which launches or procures 
the launching of an object into outer space, and each 
State from whose territory or facility an object is 
launched, is internationally liable for damage to a 
foreign State or to its natural or juridical ~rsons 
by such object or its component parts on the earth, in 
airspace, or in outer space". 

Il. Text in UN~Month1y Chronicle, Vol. IV No. l, pp. 42 -
46, Jan. 1967. 
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The Text is now deposited in Washington, London 

and Moscow, opened to a11 ,sta te s t'or signature. The Treaty 

will enter into t'oree when signed by Britain, the Soviet 

Union, the United States and two other nations. The Space 

Treaty is the third achievement in a historie universa1 

co-operation toward wor1d peace: t'irst was the Antarctic 

Treaty ot' 1959 reserving the vast Antarctic Continent t'or 

exc1usive1y peacet'u1 purposes. Second was the 1963 Test 

Ban Treaty barring a11 nuc1ear tests except underground. 

The 'Drat't Treaty was sponsored by 41 ot' the 122 

UN. member States. More important is the t'act that the 

major space powers a10ng with many other States ot' dit't'e

rent po1itica1 and social tendencies were in support ot' 

the Treaty. The main operative provisions relating to the 

problem ot' 1iabi1ity are contained in two articles. Article 

VI reads: "States Parties to the Treaty shal1 bear inter

national responsibi1ity t'or national activities in outer 

space, including the moon and other ce1estia1 bodies, 

whether such activities are carried on by governmental 

agencies 01' by non-governmenta1 entities •.• u . The srune 

article proclaims that: "When activities are carried on in 

outer space, inc1uding the moon and other celestia1 bodies, 

by an international organization, responsibility t'or com

p1iance with this Treaty shal1 be borne both by the inter

national organization and by the States Parties to the 
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Treaty participating in such organizationu • 

Article VII declares that: "Each State Party 

to the Treaty that launches or procures the launching of 

an object into outer space, including the moon and other 

celestial bodies, and each State Party from whose terri

tory or facility an object is launched, is international1y 

liable for drunage to another State Party to the Treaty or 

to its natural or juridica1 persons by such object or its 

component parts on the earth, in air space or in outer 

space, including the moon and other celestia1 bodies". 

These provisions did not break too much new 

ground, as far as the problem of liabili ty is, concerned, 

since the srune principles proclaimed by the Treaty were 

almost identica11y contained in the UN. 1963 Declaration 

of Legal Princip1es. However, its importance lies in the 

fact that it is the foundation stone in the law of space.12 

4- The Draft Conventions on Liabi1ity:-

The UN. Legal Sub-Committee has before it today 

three draft conventions on liability for drunage caused by 

12. Mc Whinney, E., "Will Earthly Accord Follow the 
Space Treaty", The Toronto Globe and Mail, Dec. 
19, 1966, p.7. 
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the launching of objects into outer space, submitted by 
13 14 15 

Belgium, the United states, and Hungar,r. 

In this section, a brief attempt is made te 

review some selected points of agreement and disagreement 

as they have crystallized in the three proposaIs and in 

the discussions of the LegalSub-CoIlD1littee. 

A. ~~~~~~=~!=~~~~§g~~~~~~:-

1- ~~~_~~E~_2!_fEj~~_!2~_~~~~_Q~E~E~~~!2E_~l_è~ 

Claimed:-

The definition of damage for which there would 

be compensation, raised some controversy between the dele

gates in the Legal Sub-ColllIl1ittee. There were two alterna

tive methods of dealing with the problem of defining damage. 

The tirst was that the damage for which there would be com

pensation should be a matter to be determined under the 

national law, either the law of the state liable or the 

national law of the injured person. This theory was a:dopted 

by the Belgium proposaI which proclaims in its Article 2 

that: If 1Damage' shall be understood to l!1ean any loss for 

which compensation May be claimed under the law of the place 

13. UN. Doc. A/AC. 105/c. 2/L. 7/Rev. 2 and Corr. l, 2 & 
3, and W.G. II/27. 

14. UN. Doc~ A/AC. 105/c. 2/L. 8 Rev. 3. 
15. UN. Doc. A!/kC. 105/c. 2/L. 10!Rev. 1. 
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where the loss is causedlt
• The second alternative, which 

was adopted by the U.S. and Hungary, is to set out in the 

convention itself the definition of damage. The U.S. text 

declares that: "'Damage' means loss of life, personal 

in jury, or destruction or loss of, or damage to propertylt. 

Since there maybe internaI injuries suffered without any 

apparent har.m~the Hungarian draft suggests that the provi

sions of the proposed convention "shall apply to compensa

tion for loss of life, personal in jury or other ~pair.ment 

of he al th, and damage to property (hereinafter called 

'damage' )" • This has been made in accordance with an 

amendment proposed by India. 

There was a further point of disagreement with 

regard to compensation for another type of damage l namely, 

the loss of profits and moral damage which was specifically 

provided for in Article 2 of the Hungarian draft, but not 

in the Belgian or the United states drafts. 

2- The Scope of Application:-

The most controversial point in this respe.ct was 

the question of n~clear damage. The Hungarian proposaI 

provides in Article 1 that the provisions of the ,conven

tion "shall not apply to nuclear damage resulting from the 

nuclear reactor of space objects". Such damage is not 

excluded from the application of the ëonvention in the 
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Belgian and the United States proposaIs. 

The Hungarian draft seems on this pointto be 

inconsistent with another provision of its Article l which 

proclaims. that the Convention shall apply to compensation 
? . 

for "other impairmènt of healthlt
• This could be inter-

preted to mean damage caused by nuclear reactors which 

have been used to launch a space object or were installed 

therein. 

Nevertheless, the idea behind excluding the 

nuclear damage' from the scope of the proposed ~onvention, 

seems to be based on established international practice in 

which questions of liability for nuclear damage were dealt 

with in separa te c~nventions such as the 1960 Paris Conven

tion on Third Party Liability in the Field of Nuclear 

Energy, the 1962 Brussels Convention on the Liability of 

Operators of Nuclear Ships, and the 1963 Vienna Convention 

on Civil Liability for Nuclear Damage. To follow this 

course means that the proposed convention would have to be 

supplemented by another convention dealing spe0ifically 

with nuclear damage caused by space launchings while the 

multiplicity of such international instruments governing 

one case of damage, namely space damage, would certainly 

be inconvenient. Moreover, in view of the fact that space 

techniques will, in the near future, be most probably 
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based entirely on nuclear energy, the proposed convention 

would become meaningless or at least its provisions might 

prove to be of limited value. 

Given the intricacy of the problem, it is submit

ted that the matter should be dealt with through a specifie 

provision contained in the proposed êonvention settling aIl 

possible hypothetical cases, such as the damage caused by a 

space nuclear reactor or device which migh.t not necessarily 

be a nuclear damage. Or the case of damage separately 

caused by a fallenspace object which has been launched 

into space by means of nuclear reactor. Also the proposed 

provision should specify that the damage might be instant 

or become apparent over an extended period of time or 

direct or indirect. It goes without saying that such a 

provision could be drafted in the light of the fundamental 

principles of the regime of liability as established by 

the international nuclear Treaty Law. 

Another controversial issue is that of the 

question of whether the nationals of the launching state 

should be excluded from the application of thedonvention. 

Nationals of the state liable were specifically excluded 

from the application of the 'convention in both the Belgian 

and the United States drafts, but not in the Hungarian 
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16 draft. The American and Belgian approach seems to be 

consistent with the principles of public international 

law, for a convention dealing with international liabi-

lit Y must certainly exclude claims by nationals against 

their own state. It goes without saying that an inter-

national claim cannot be presented by a person against 

his own àtate. 

k further question which was answered different-

ly in two of the proposed drafts, was the statua of the 

aliens resident in the territory of the state in which 

the accident occurred. The American draft excludes only 

the nationals of the launching state who suffered damage 

caused by their own state which implies that the Conven

tion shall apply to the non-nationals residing in the 

launching state. Contrary to this apprûach the Belgian 

draft excludes both the nationals and the per.manent 

residents of the launching state. The Belgian provision 

seems to be inconsistent with the generally accepted 

principles of international law in ter.ms of which the 

state of the foreign national who was injured on the 

territory of the launching state would have the right to 

present an international claim against the launching state. 

16. Article l of the Belgian draft and Article V of the 
U.S. draft. 
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Should liability attach without regard to fault 

for some or aIl activities, or should it be based upon 

fauIt? The answers provided by the three drafts do not 

differ wideIy. Two drafts are clearly based on the concept 

of eause -and effect. The Belgian text is perhaps themost 

explicit in proclaiming that: "The occurence 01' the event 

causing the damage shall create a liability for compensa-

tion once proof has been given that there is a relation

ship of cause and effect between the damage, on the one 

hand, and the launching ••• on the other hand".17 The 

second is the American draft which provides that: 11 The 

launching state shall be absolutely Iiable ••• ,,18. -Reflec

tèd here is the influence of La théorie du risque crée in 

the civil law and the doctrine 01' absolute liability in 

common law. In both,liability is objective. It arises 

from the risk itself irrespective 01' fault or negligence, 

since he who conducts the hazardous activity, though free 

from negligence, had control over the instrumentality 

causing the damage and therefore the loss must, in justice, 

be placed on his shoulders. This principle appears to be 

applicable to aIl space activities in both texts. 

17. Article l (b). 
18. Article 2 (1). 
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The most unsatisfactory text in this regard is 

the Hungarian proposaI which containsthree articles 

providing for the principle of liability and exoneration 

therefrom. When one looks at these three articles (3, 4 
& 5) one is forced to conclude that the Hungarian draft~ 

tends to advocate the principle of fault liability or a 

system of watered-down absolute liability.19 Article IV 

(1) explicitly proclaims that: "Whenever damage is done to 

a space object or to persons and property on board by an

other space object, no claim shall arise between each other, 

except in so far as the claimant state produces evidence 

that the damage has been caused because of the fault of the 

other state ••• ll• There is no indication whatsoever as to 

whether or not the same principle shall apply to the case 

of damage to aircraft or to persons and property on board 

or to injuries and damage to third parties on the surface. 

Besides, considering the declaration of article 1 that the 

provisions of the convention shall apply to compensation 

for loss of life, injuries and damage in outer space, in 

the atmosphere or on the ground, article IV would l'aise an 

important question as to whether or not it shall apply to 

19. Ar'ticle 3. 
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other cases of damage. 
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4- The Question of Exoneration:-
------------~--------------

All three draft proposaIs agreed that the basic 

consideration in establishing liability was whether damage 

had occured and whether it was a result of the launching 

of a space objecte However,differences arose as to what 

type of exculpatory circumstances that affect the. chain of 

causation should be allowed to exclude liabili ty. AIl l 

texts, though using different ter.minology, provided for 

exoneration from liability in the event of wilful acts or 

1 . .Çl • 21 gross neg 1gence on the part o~ the state suffer1ng damage. 

In this connexion, the three drafts reflect the influence 

of the international àir law. The explanation of "wilful 

misconduct" or "faute lourde" in the Belgian provision was 

based on the text of Article XIII of the Hague Protocol of 

1955.22 Also the concept of contributory negligence as 

2G. Article V of the Hungarian draft seems to prescribe 
absolute liability only in cases of unlawful activi
ties. Also some Soviet writers advocate the idea of 
"full responsibility in the event of personal or 
property losses for citizens of foreign countries". 
See E. Korovin, "International Status of Cosmus 
Space lt , Legal problems of Space Exploration, Senate 
Symposium, p. 1067, (1961). . 

21. Belgian draft Art. l (c), U.S. draft Art. II (2), 
Hungarian draft Art. III. 

22. Article XIII of the Hague Protocol 1955 reads: "The 
limits of liability ••• shall not apply if it is proved 
that the damage resulted from an act or omission of 
the carrier ••• , done with intent to cause damage or 
recklessly and with knowledge that damage would pro
bably result ••• 1t See statement of Mr. Litvine,the 
representative of Belgium in the Legal Sub-Committee, 
UN. Doc. A./AC. 105/c 2/SR. 50, p. 7, 30 Sept., 1965. 
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applied in the American draft is contained in the provi

sions of Articles 6 & 9 of the 1952 Rome Convention. 

The polemical issue was the defence of natural 

disaster contained in the Hungarian draft but omitted in 

the Belgian and U.S •. drafts. It was noteworthy that the 

United States and Belgium in this connexion followed the 

course of the 1952 Rome Convention which made no provision 

for natural disaster or force majeure as an exonerating 

clause. The cogency of this argument lies in the fact 

that it is natural for the risk of a natural disaster or 

force majeure to be borne by the launching state who chose 

to engage in a hazardous undertaking and must therefore 

assume full responsibility for aIl consequences, and that 

it would be inequitable for other states to share that 

risk and bear the costs of damage which thet suffered. 

There was further disagreement with regard to 

the expression us·ed in the American draft,namely, 

"reckless act or omissionlt
• In the course of discussion 

in the Legal Sub-Committee, it has been argued23 that 

this ter.m means that the United states proposaI provides 

not only for gross negligence, but· for simple negligence 

through omission. The American indication stressed that 

23. By Mr.Rybakov the representative of the Union of 
Soviet SocialistRepublics, UN. Doc. A/A.C. 105/c. 
2/SR. 50, p. 6, 30 Sept. (1965). 
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the term "wilf'ul or reckless act or omission" did not 

Mean mere negligence "but was rather tantamount to 
24 gross negligence". It is noteworthy that the American 

draf't was unique in providing f'or a reduction of' liability 

when the damage suff'ered results partially f'rom the wilf'ul 

or reckless act or omission of' the state suff'ering damage. 

This might entail practical dif'ficulties in so far as to 

what criterion shall apply to determine the degree of' 

exoneration. 

5- ~~~~~_2f_~~~è~1~~I:-

None of' the three proposaIs resolved this ques-

tion. The Hungarian and the U.S. draf'ts, though both 

provided f'or the principle of limited liability,25 the 

f'igure was left blank. Belgium remained unconvinced of 

the desirability of the principle of limited liability. 

It was unf'ortunate that the Belgian text disregarded such 

an important principle. However, it was subsequently 

declared by the Belgian representative in the Legal Sub

Committee26 that his delegation was prepared to reconsider 

his position if an agreement was reached on a. specif'ied 

24. 
25. 

26. 

Statement of' MI'. Sohier, representative of the United 
States of America, Ibid. 
Article II (1) of the Hungarian dJ:>aft & Article IX of' 
the U.S. draf't. 
Statement of MI'. Litvine in the four th session, UN. 
Doc. A/AC. 105/C. 2/SR. 55, p. 3, 6 Oct. (1965). 
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ceiling of liability as weIl as a breakdown of the 

different categories of damage. On the other hand, it was 

not clear from either the Hungarian provision or the U.S. 

text whether the 1imit represented the aggregate sum of 

compensation payable by all states liable, which is an 

important point that would have to be clarified. 

6- The Procedure for Settling Claims and Disputes:-
----------------------------~-----------------

A different approach has been taken by the three 

drafts on questions relating to jurisdiction and procedures 

for settlement of claims for compensation and settlement 

of disputes. 

AlI three drafts, though agreed on the presenta

tion of claims for compensation through diplomatie channels 

and on arbitration medium in case of unsatisfied claim~, 
. 27 

they have disagreed on the procedures to be followed. 

The Belgian draft declares that: "The Arbitration 

Commission shall take its decisions according to law and 

by majority vote. It shall make an award within six monthe 

after the date of its establishment and its decisions shœll 

be bindingtt
• Likewise the U.S. draft stipulates that: "The 

Commission shall deter.mine its own procedure ••• conduct its 

27. Article 4 of the Belgian draft, Articles IV & VII 
of the U.S.A. draft and Articles X & XI of that of 
Hungary. 
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business and arrive at its decision by majority vote". 

And that "The decision oi' the COIllIl1ission shall be rendered 

expeditiously and s~all be binding upon the parties". 

These texts provide i'or an ultimate and binding 

settlement oi' a claim i'or compensation, whereas the Hunga-

rian text provides no ultimate solution ina.sm.uch as it 

leaves the settlement dependent upon the agreement oi'-the 

applicant state and the state liable who ~ay never get 

into accord. In this connexion Article XI oi' the Hungarian 

drai't proclaims, that should the àrbitration cammittee set 

up by the two states "not arrive at a decision, the states 

May agree upon an international arbitration procedure or 

any other method oi' settlement acceptable to both SPates". 

The only text that provides i'or the procedure 

i'or settling disputes through the Jurisdiction oi' the Inter

national Court oi' Justice was that oi' the United States. 

Article X reads: "Any dispute arising i'rom the interprett3l.

tion or application oi' this Convention, which is not 

previously settled by other peacei'ul means oi' their own 

choice, May be rei'erred by any Œontracting ~arty thereto 

to the International Court oi' Justice i'or decision". 

7- The Treatment oi' International Organizations:---------------------------------------------
The problem oi' attaching liability to interna-

tional organizations which conduct space activities was 
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intimate1y connected with the question of deter.mining the 

relationship of such organizations to the provisions of 

the proposed ëonvention. The real controversial issue in 

this respect was the question of the status of the inter-

national organizations as subjects of international law 

(locus standi) and whetheror not they should become parties 

to the convention on the sarne footing as the states. 

There were three possible ways of dealing with 

this problem.. As a standpoint, it should be remembered 

that the Declaration of Legal Principles recognizing the 

importance of the activities of international organizations 

in outer space, has declared in paragraph (5) that respon

sibility for compliance with the principles shall be borne 

by the international organization and its member states.
28 

In dealing with this matter, the Hungarian propo

saI took the rather obsolète view that only states could 

be subjects of international law and, nevertheless, article 

VI simply imposed liability on the "international organiza

tion which has launched or attempted to launch the space 

vehicle or objectn , without providing any appropriate pro

cedure for the acceptance of obligations by such organiza

tion and without conferring any rights on it. Under the 

28. This sarne principle was adopted by the new Space 
Treaty in its Article VI. 
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principles or international law, the Hungarian doctrine 

seems to be unacceptable, ror states parties to an agree

ment cannot impose liability on an international organi~a

tion, whether or not they are members or that organization, 

simply because the Declaration or Legal Principles provides 

that such organizations should be liable. On the other 

side, the Belgian approach to the problem placed the inter

national organizations on the same rooting as states by . 

providing ror such organizations to become parties to the 

convention (according to article 5) and to have the same 

rights and obligations as st~.tes (accordingto article 6), 

thus raising the controversial issue or Itlocus standi" or 

the international organizations. The third and most 

satisractory approach was that taken by the United States 

drart in article III providing ror a simple procedural 

step to be taken by the international organi~tion itselr 

in order to come within the scope or the convention. While 

avoiding dirriculties arising out or the difference in 

status between states and international organizations,the 

American approach)based on the most contemporary practice 

in the United Nations, would enable international organima

tians ta exercise their capacity to enter into international 

agreements by assimilating such organizations as rar Sl.S 

possible to the states without placing them on the srume 

rooting as states. Further.more,the U.S. drart seems ta 

have placed primary responsibility on the international 
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organizmtion with subsidiary liability falling on the 

constituent members in order to encour~ge smaller states 

to pool their resources for the purposes of space research 

through the inter.mediary of such organizations.29 

B. ~g~~~s g~=~~E~~~~~~:-

1- The Dimensional Scope of the Convention:-
--~------------------------------------

The authors of the three drafts and those de1e-

gates who have spoken in the debates of the Legal Sub

Committee agreed that the provisions of the convention 

should apply to damage caused in outer space, in the air 

or·on the ground. The relevant articles in both the Hunga

rian and the U.S. drafts were more explicit in this respect 

·than that of the Be1gium draft~ Article l (1) of the 

Hungarian draft explicitly provides that: uThe provisions 

of this Convention sha11 apply to compensation for 10ss of 

life, personal in jury ••• and damage to property ••• caused 

in outer space, in the atmosphere or on the ground ••• ". 

29. Article III of the U.S. draft reads: "1. If an inter
national organization which conducts space activities 
transmits to the Secretary-General of the United 
Nations a declaration that it accepts and undertakes 
to comply with the provisions of the present Conven
tion, aIl the provisions, except Articles X, XI parage 
2, XIII, XIV and XV, shall apply to the organization 
as they apply to a 3tate which is a Contracting ~arty. 
3. If .••• an international organization fails to pay 
such compensation each member of the organization which 
is a contractinw ~arty, shall ••• be liable for such 
compensation.~.'. 
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Likewise Article II (1) or the U.S. proposalproclaims 

that: IIThe launchingstate shall be absolutely liable ••• 

ror damage on the earth, in air space, or in outer 

11 space ••• 

The Belgian text, though not so explicit, seems 

to be in accord with the other proposaIs. In its Article 

2 it declares that: "Any damage surrered by a ship, air

crart or space device and by the persons and property 

carried therein shall be deemed to have been caused· in the 

territory or the rlag state ••• " It was noteworthy, in 

this respect, that the dirriculty or drawing a distinction 

between outer space and airspace was argued in the debates 

or the Legal Sub-Committee in ravour or deter.mining the 

dimensional aspect or the convention as broadly as practi-

cally possible. Consequently, the Sub-Committee decided 

in its rourth session in 1965 that the provisions or the 

convention shall apply to damage caused on the ground, in 
. 30 the air and in outer space. 

2- Which State is Liable:----------------------
Similarly, there also appeared to be complete 

agreement on attaching liability to the Itlaunching Statetl 

(or international organization). Article 3 or the Belgian 

30. UN. Doc. A/~C. 105/c. 2/SRo 49, p. 5, Oct. lst (1965). 
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proposaI reads: "The launching State shall be held liable ••• It • 

Also Article II (1) of the U.S. draft declares that: "The 

launchingState shall be absolutely liable ••• II • Likewise 

Article VI of the Hungarian draft proclaims that: "Liabi

lit Y for damage shall rest with the State or international 

organization which has launched or attempted to launch the 

space vehicle or object". The term launching was unani

mously understood to Mean attempted launchings. The common 

understanding for the term launching state is the state or 

states (or the international orga~ization) which carry on 

the launching of a space object into outer space or whose 

territory or facility was used for su ch launching.3l It 

is to be remembered that paragraph 8 of the Declaration of 

Legal Principles provides that: "Emch State which launches 

or procures the launching of an object into outer space, 

and each State from whose territory or facility an object 

is launched, is internationally liable for damage lt
• The 

United states seems to have based her proposaI directly 

on this text, while the Hungarian proposaI used the ter.m 

"facilities" only, and the Belgian draft preferred the 

expression "territory". The United States draft was the 

only one to take the procurement of launching into account. 

However, the concept of procuring the launching might 

presumably be what was intended by the Hungarian ter.m lia 

31. Article 2 Belgian draft, Article l (c) U.S. draft and 
A,rticle VI of the Hungarian draft. 



111 

connnon undertaking ll and by the very broad expression ot: 

"participation" which was used by the Belgian drat:t in 

Article 3 which reads: "If several states participate in 

the launching ••• 11 
•. The criteria ot: ownership or possession 

of the space object was found only in the Hungarian drat:t. 

To sum up, it is to be observed that whatever expression 

was used or criteria was advanced to deter.mine the party 

liable, aIl three texts have recognized the responsibility 

of the state carrying out the launching and they all took 

into account the criterion of territory. It goes without 

saying that according to the text of the three drafts,.in 

case where a launching was carried out on the high seas or 

on a territory which belongs to no state, the applicable 

criterion shall be the IIlaunching state" just the srune, 

i.e. the state which carried out the launching operations. 

Recently, this question wasdealt with in the 

new Space Treaty which declares in Article VII that: 

"Each 3tate j?,arty to the Treaty that launches or procures 

the launching of an object into outer space, including the 

moon and other celestial bodies, and each state yarty t'rom. 

whose territ ory or t'acility an object is launched, is inter

nationally liable for drunage ••• u32 It is,however"preferable 

that an international convention on space liability should 

32. Supra note 11 at 44. 
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e1aborate more speci~ica11y on this point. 

3-The Liabi1ity o~ International Organizations:----------------------------------------------
Should an international organization as such, as 

distinct ~rom its member states, which 1aunches or partici-

pates in the launching o~ an object into outer space causing 

damage, be regarded as 1iab1e? There seemed to be genera1 

agreement on the a~~irm.ative answer to this question by the 

authors o~ the three dra~ts. Neverthe1ess, it shou1d be 

pointed out that no such agreement appeared to have been 

~ound in the proposa1s as to the question o~ how the 

princip1e of such 1iability shall apply in practice.33 

In so far as the principle o~ liabi1ity is con

cerned, aIl three dra~ts, though adopting di~ferent methods, 

have provided ~or the liabi1ity o~ international organiza-

tions in the event o~ damage caused by the launching o~ an 

object into outer space by such organizations. Article VI 

(1) of the Hungarian dra~t declares that: "Liability ~or 

damage shall rest with the state or international organizm

tion which has 1aunched or attempted to launch the space 

vehicle or object". Likewise the United States proposa1 

proclaims in Article III (1) that: "I~ an international 

organization which conducts space activities transmits to 

33. See supra, points of disagreement. 
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the Secretary-General of the United Nations a declaration 

that it accepts and undertakes to camp1y with the provi-

sions of the present Ponvention, aIl the provisions, 

except ••• (those relevant only to States) shall app1y to 

the organization as they apply to astate which is a 

Contracting f,arty". The Belgian text treated the inter

national organizations on the sarne footing as the states 

parties to the convention. Thus Article 6 provided that: 

ltlnternational organizations acceding to this Gonvention 

in accordance with the provisions of article :5 shaùl have 

the sarne rights and obligations as states" •. Similarly, 

there has been a unanimous agreement among the authors of 

the drafts that aIl member states of the international 

organization which was held liable should assume joint 

liability to pay the amount of compensation.34 Saving 

that, as previously mentioned, the U.S. draft placed 

primary responsibility on the international organization 

and secondary liability resting with its member states. 

4- The Question of Joint and Several Liability:--------------------------------------------
AlI three proposaIs were based on the concept of 

joint and several liability of states participating in m 

joint undertaking. The provision of article 3 of the 

34. Article 6 of the Belgian proposaI, Article III (3) 
of the U.S. proposaI and Article VII of the Hunga
rian draft. 
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Belgian proposa1, though drafted in a way so as to avoid 

the use of the controversia1 expression of "joint and 

several liability", provides for the same idea in declaring 

that: "If several states participate in the launching of.' a 

space device, each of them shall be liable for compensation 

for the whole of the damage, and a claim for compensation 

may validly be addressed to any one of themtl
•
35 Likewise, 

under the terIns of article II (3) of the United States 

proposaI, where two or more launching states were liable, 

the presenting state may proceed against any or aIl su ch 

states individually or jointly for the total amount of 

damages. The text further provides that once that amount 

was agreed upon or otherwise established, each such state 

proceeded against shall be liable to pay the amount, pro

vided that the aggregate of the compensation paid shall 

in no event exceed the amount which would be payable under 

the convention if only one respondent state were liable. 

The U.S. draft, though using the ter.m "jointly", appears 

to set out what was meant by the concept of joint and 

several liability by providing for the procedure to be 

35. In the fifty second meeting, fourth session of the 
Legal Sub-Committee, Mr. Litvin~ representing Belgium, 
declared that his delegation avoided the use of contro
versial language such as IIjoint and several liabilityll, 
but that the underlying idea was the sarne.' UN. Doc. 
A/AC. lo5/c. 2/SR. 52, p. 13, Oct. lst, 1965.' 
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followed in this connexion without going into the diffi

cult Y of answering the question whether this procedure 

really formulates Ujoint and several liabilityn. 

Unlike the American approach, the Hungarian 

position, taking for granted that there was general agree

ment on the concept of joint and several liability, were 

-two or more states were involved, explicitly declared in 

article VI (2) that: 1tWhere liability may be laid upon 

more than one state or international organization, their 

liability towards the claimant shall be joint and severalu • 

In any event, it seems safe to conclude that 

what in fact was in dispute, is the terminology to be used 

and the method of procedure to be followed and not the 

principle of joint and several liability itself. Never

theless, it is preferable to avoid using such a controver

sial tenm, since it was a possible source of controversy, 

and to formulate, in the convention, a generally accepted 

practical and just procedure to be followed in case of 

joint undertaking. 



CHAPTER V 

THE PROSPECTS ·FOR AN APPROPR~TE 

RULE OF LIABILITY FOR SPACE DAMAGE 

This chapter deals with the advantages and dis

advantages of the various recommended solutions to the 

main issues of liability. Consideration shall be given 

first,to the regime of liability for damage to third 

parties on the surface, secondly to the system of liabi

lit Y governing collision damage and"finally to the rule 

of liability for damage caused by contamination. 

1- Liability for Damage to Third Parties on the Ground:

~. ~~_~~~~!~_2!_~~~2~!~~1:-

The basic problem here is thât of whether the 

damage caused by space activities should, under &11 cir

cumstances, be borne by the party· who conducted such 

activities or in some other- way by the victL~ involved? 

On the one hand, the answer to this question should be 

clear and definite in order that the parties affected ma~ 

know their positions and be able to take appropriate 

measures, if possible, before damage occurs. On the other 

hand, the drafters of the proposed convention, in their 

endeavour to ensure adequate protection to the public, 

should not lose sight of the fact that the scientific 

progress of space research must not be hampered by placing 

obstacles in the way of participants in space ventures, 

and that the growth of space industry must not be hindered 

116 
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by a heavy burden or liability that might be ruinous and 

intolerable in case or catastrophic disaster. 

The principle o~ absolute and limited liability 

plays the most important role in resolving these dirricul

ties. The doctrine or objective liability which results 

rrom the risk irrespective or rault should be the point or 

departure in this connexion. As we have previously noted, 

bothnational and international -trends tend to apply more 

rigorous rule or liability in cases of damage arising rrom 

activities of abnor.ma1 or ultrahazardous nature to protect 

the hopeless victims. In literature, the principle enjoys 

a dominant position as aIl writers agree that absolute 

liability should be imposed ror ground damage caused by 

t · . t' 1 space ac 1.V1. 1.es. Likewise, two or the proposed draft 

1. Dr. DeRode-Verschoor; General View on the Problems 
Studied and still to be Studied in Connection With the 
Responsibility ror the Damage Caused by Spacecrart, -
Firth Colloquium on the Law of Outer Space, Verna (1962); 
Also in the same Col1oquium, TIr. Wimmer, Suggestions ror 
an International Convention on Damage Caused by Space
craft; Dr. Goedhuis, D., Some Observations on the Present 
Legislative Procedure Applied to Outer Space, 6th Space 
Law Colloquium, Paris (1963); Bere2rowski, C .,Rules or 
Liability ror Injury or Loss Caused by the Operation or 
Space Vehicles, Report to the 50th Conference or the 
International Law Association; Goldie, L.F.E., Liability 
for Damage and the Progressive Development or Intern~
tional Law, 14 I.C.LeQ., pp. 1189 - 1264, (1965); 
Beresford, S., Principles or Spacecraft Liability, Third 
Space Law COlloquium, Stockholm (1960); See also in the 
same Colloquium, the views or Cooper, J.C., and Ver
plaestse, J., Damages to Third Parties on the Surrace 
Caused by Space Vehicles,Discussion. 
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conventions now berore the Legal Sub-Committee adopt the 

sarne principle. In the American proposal, the statement 

or the principle or absolute liability is unmistakably 

clear and simple. Also the provision or Article 1 or the 

Belgian proposaI spells out the concept or absolute liabi

lity. Moreover l the statements in the Legal Sub-Committee 
2 

appear to be in support orthe principle. 

The type or damage most directly related to the 

question under consideration, is the surface impmct damage 

caused by aircrart which exhibits comparable problems. 

The system established by the 1952 Rome Convention is 

based on the principle or absolute liability and noattempt 

to introduce degrees in absolute liability or to change to 

the principle or presumption or rault, or to the principle 

or rault has ever been successrul. According to recent 

ICAO inrormation3 no state is suggesting any change to 

this basic principle or absolute liability in Rome Conven

tion. 

A more hazardous activity particularly relevant 

to our present inquiry is the problem or liability ror 

2. Mr. Rybakov, the U.S.S.R. representative declared in 
the 50th meeting or the rourth session that aIl three 
proposaIs under consideration provided ror absolute 
liability and that his delegation saw no basic objec
tion to the principle in ~uestion. UN. Doc. A/AG. 
105/c. 2/SR. 50, p. 3, Sept. 30, (1965). 

3. ICAO Bulletin, Vol. XXI, No. 5, p. 6, (1966). 
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nuclear damage where the concept of absolute liability was 

developed in the nuclear liability Treaties through the 

idea of channeling the prescribed absolute liability to 

the nuclear operator in all'cases except where the damage 

may be regarded as the responsibility of the society as œ 

whole. The same theory is generally applied by national 

nuclear legislations. 

The idea mdvanc~d in justification of the 

principle of absolute liability in aIl such situations~ is 

based on the fact that there is no equality in the posi

tions\,between the two parties of one incident. The injured 

party has neither relationShip with, nor control over the 

activity causing the in jury, and it i8 nor.mally impossible 

for him to produce evidence of fault or negligence against 

the operator of the activity, mostly for reasons of 

complexity and technicality.4 

4. In the ItExposé des Motifs" of the 1960 Paris Convention 
on Third Party Liability in the Field of Nuclear Energy, 
the drafters pointed out that: "In Western Europe, with 
but few exceptions, there is a long established tradi
tion of legislative action or judicial interpretation 
that a presumption of liability for hazards created 
arise.s.when a person engages in a dangerous activity. 
Because of the special d~ngers involved in the activi
ties within the scope of the convention and the di ffi
cult Y of establishing negligence in view of the 
techniques of atomic energy, this presumption has been 
adopted for nuclear liability. Absolute liability is 
therefore the rule, liability results from the risk 
irres}?ective of fault", 27 J. of Air & Com., p. 389, 
(1960). 
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Thus fa~, the p~inciple of absolute liability 

has undoubtedly proved fully justified, nationally and 

internationally, not only upon theoretical grounds but 

also, and more important, upon p~actical considerations. 

The old idea that a loss shall liewhere it falls can no 

longer ttcommend itself to any balanced sense of jUstice ll
•
5 

h system of liability fo~ su~face impact damage 

in space law, should place the bu~den of loss where it 

properly belongs. If a state or a~ international organiza

tion chose to engage in the ult~ahazardous space unde~taking, 

it must assume responsibility for aIl the consequences, and 

the bu~den of loss would be assumed as one of the costs of 

the venture. If the principle of absolute liability was 

found to be adequate for g~ound damage caused by aircraft, 

it is even moreappropriate in the case of damage caused 

by huge rockets or spacecraft which present a stronge~ 

case for absolute liability. 

B. ~~!~~E!~~_~!_~~~~~~!~l:-

It i,s in the system of absolute liabili ty that 

the placing of a limitation on the extent of compensation 

payable30~dinarily operates as a supplemental scheme. 

Such policy is fully justified upon grounds of both legal 

and practical considerations. 

5. Jenks, Space L~, p. 172 - 73, (1965). 
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It is desirable that an international conven

tion would specify a unifor.m ceiling of liability as one 

of its basic principles instead of leaving the matter to 

be determined in different ways according to the national 

law of the injured person. This policy will undoubtedly 

bring about a unification of law, and in practice will 

facilitate settlement of claims and disputes. Besides, 

the adoption of the principle of limitation of liability 

is not a peculiarity of the law of space, for it has been 

accepted in other legal areas. "For instance in the law 

of the sea, the principle was adopted by the 1960 Brussels 

Convention in regard to collisions at sea as weIl as the 

1924 Brussels Convention relating to the Bills of Landing 

(The Hague Rules). ~nother area more assimilated to our 

study, is the nuclear field where aIl the Treaties on 

nuclear liability impose maximum limits on the amount of 

liability. Limited liability has been also accepted in 

the law of the air: in Warsaw Convention,the liability of 

the air carrier, though not ab8olute, i8 limited to fixed 

maximum surns. ~lso in the 1952 Rome Convention the liabi

lit Y of the operator of the aircraft is limited in its 

extent and the principle was met with general agreement 

at the Rome Conference without any debates as to its 

justification. 
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If limitation of liability in amount was found 

to be necessary and proved justified in the foregoing areas 

of the law, it is even more so in the regime of liability 

for surface damage caused by space activities. 

From the practical ·point of view,the limitation 

of liability countervails the rigorous regime of absolute 

liability imposed upon the party undertaking the venture. 

Under such a regime of objective liability, limitation of 

the amount of liability seems indispensable, for both 

ideas, (absolute and limited liability) aretwo wings of 

one system withoutany of which it cannot operate. This 

is particularly true from the point of view of the economic 

feasibility of undertaking space activities. If astate 

chose to engage in su ch hazardous undertaking it must bear 

in mind the probability of an incident giving rise to 

claims for compensation and take this probability fully 

into account as one of the costs of the venture. By limi

ting the over-all amount of liability, such astate could 

be protected against ruinous claims and can reliably insure 

its liability. This insurance is of a dual value, it pro

tects the launching state and in the same time is in the 

interest of the potential victim. Of course, one need not 

to hamper the scientific progress of space research which 

is socially beneficial and contains great prospects for 

the entire world cammunity. If the heavy burden of legal 
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liability was not financially limited, participants May 

hesitate to engage in the hazardous undertaking and all 

would suffer. 

The next step a proposed convention on the 

subject has to take in this connexion, is to decide how 

far and in what way liability should be limited. It May 

be recalled that this matter caused heated controversy a.t 

the Conference of Rome in 1952. However~the sarne issue 

was agreed upon with comparative ease in the conventions 

relating to civil liability for nuclear damage, and by way 

of analogy similar limits to those adopted in nuclear lia

bility May be established in space liability. 

Be that as it May, the problem of fixing the 

limit of liability appears to be of technical and finan

cial nature rather than one of a legal nature. 

C. ~~~~~~~~~~_f~~~_~!~2~!!~I:-

The main objective of the principle of absolute 

liability in a convention for damage caused by space acti

vities is obviously to safeguard the persons on the ground, 

and to provide for an adequate system to compensate the 

victims. The idea which immediately follows is to deprive 

the responsible party of aIl available defences which May 

enable him to minimize his absolute liability. All tradi

tional exceptions and exonerations of liability should be 
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exc1uded and the escape route must be as narrow as practi-

cally possible in order to safeguard the effectiveness or 

the principle. 

The ex change of views which took place in the 

Sub-Gammittee with respect to this question revealed that 

the real issue was a matter of describing factual situa

tions and not of differences on the principle. AlI propo

saIs and debates centered around the chain of causation, 

and different terminology was advanced every time this 

chain of causation between the damage and the 1aunching 

operation has been affected either by a natural unavoidable 

force, or by intentional activity of the plaintiff state. 

ks a standpoint, and in order to provide for a 

solution of this problem, it is desirable to use fresh 

ex.pressions rather than traditional terms such as 1twilful 
~ 

misconduct ll
, "faute lourdelt, "reckless act", "gross negli-

gence" and so forth. For such terms do not give their 

ex.act meaning unless they were used in the legal system 

where they· have originated. ~îe practical example for 

such a case is what happened in the debates of theSub

Gornmittee concerning the expression of n wilful or reckless 

act or omission", contained in the United states proposa16 

6. Article II/2 of the United states proposaI, UN. Doc. 
A/AG. 105/29, Ann. II, p. 8, October l, (1965). 
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amd was interpreted by the U.S.S.R. representative as being 

tantamount to simple negligence7 whereas the concept of 

"recklesslt in many Âmerican jurisdictions is assimilated 

not only to gross negligence but to intention.8 It was 

subsequently made clear by the American delegate that the 

words "wilfullt and "reckless" governed the word "omission" 
- - 9 

as weIl as the word ua:.ct". 

To sum up, it seems preferable that aIl commonly 

available defences nor.mally including catastrophic events 

such as a general force majeure, Act of' GOd, natural dis-

aster, war and civil disturbance, ahould not be allowed as 

accepted exemptions from liability. However~the only case 

which calls for exception is that of an injured state who 

intentionally caused the damage suffered. This case could 

preferably be described in the proposed convention in a 

clear and simple provision similar to that used in the 1962 

Brussels Convention on the Liability of' Operators of 
. 10 Nuclear Shl.ps. 

7. UN. Doc. A/AC. 105/c. 2/SR. 50, p. 5, September 30, 
(1965). 

8. The concept of reckless or wanton is equivalent to 
wilful negligence and distinguished from mere negli
gence in the American jurisdiction. See Restatement, 
Torts No. 282 (1934). 

9. Supra note 7. 
10. Article II/5 of this convention reads: IIIf the opera

tor proves that the nuclear damage resulted wholly or 
partially from an act or omission done with intent to 
cause damage by the individual who suffered the damage, 
the com~etent courts mar exonerate the o~erator wholly 
or partl.ally from his ll.ability to such l.ndividual". 
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--
D. The ~uestion o~ Which State is Liable:--------------------------------------

This case presents no problem i~ a single state 

was involved because the allocation o~ responsibility will 

be clear and easy. But much camplicated problems will 

arise when sever~l states pool their resources for the 

purposes of space research and engage in joint undertaking. 

The ter.m launching state May raise practical di~~iculties, 

some of which could be envisaged in the following hypothe

tic example: state (A) possesses a rocket bearing its 

registration mark holding a spacecraft or capsule belonging 

to state (B)~was launched ~rom a site located in the terri

tory of state (C). The launching was perfor.med by equip-
- . 

ment provided by state CD), operated by experts from state 

(E), and financially supplied and paid for by an interna

tional organization in which states (F), (G) and (H) are 

members having observers at the launching site. State (I) 

was exercising control over the orbit or trajectory of the 

spacecraft which ~ell back to the surface together with 

fragments of the rocket and caused damage on the territory 

of state (J). 

Against which state can the injured party pursue 

her claim for damage? Which state shall be liable and 

which one is the launching state? What kind and what 

degree of participation is required to bring a: state with

in the definition of a launching state and make it liable 
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for the damage? The advanced example is hypothetical, 

however, it is not quite improbable.ll 

A.s a point of departure, a definition of the 

term Itlaunching staten seems to be essential. The objec

tive method in defining this term by considering the acti

vities involved themselves will provide for a practical 

solution. In an attempt to drawup a list of criteria for 

SIl. selected definition of the "1aunching staten which would 

meet with a general satisfaction, the following criteria 

were advanced in the Legal Sub-Committee: Ca} ownership or 

possession of the space object, (b) territory, (c) facili

ties used, (d) the exercise of control over the orbit or 

trajectory. The three draft proposaIs of Belgium, Hungary 

and the United States included these criteria. The United 

States draft added the criteria of procuring the launching, 

as proclaimed in paragraph 8 of the Declaration of the 

Legal Principles and which also appeared in article VII of 

the 1966 Space Treaty. 

Il. The United States and Italy are engaged in s~ace joint 
undertaking known as the "San Marcon project 1. The 
American delegate in the Legal Sub-Committee announced 
in the 48th Meeting of the four th session that some 
launchings took place in the U.S. while the launching 
team wa~ Italian, and that further launchings were to 
take place from ,American platforms in the ocean with 
Italian made space vehicles •.. UN. Doc. A/AC. 105/c 
2/SR. 48, p. 4, Sept. 29, (1965). 
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For the purpose of an international convention 

covering the liability for surface impact damage caused by 

the launching of objects into outer space, it is submitted 

that the term "1aunching statelt shall preferably Mean the 

state or states or the international organization: 

a} Owning or possessing the space object which 

caused the damage, or whose registration mark 

was attached to this objecte 

b} Providing the launching site, whether on its 

territory, on the high seas or in outer space. 

c) Performing thelaunching operations whether by 

providing equ.ipment, materials, personnel, funds 

or any other facilities necessary for the laun-

ching. 

d) Exercising effective control over the orbit or 

trajector,y of the space object causing the damage. 

Moreover,a proposed convention on the subject 

should establish - within its provisions or in a special 

protocol - an appropriate system of identification marks 

and provide for adequate legal and technical registration 
12 

procedures of aIl space launchings and aIl spacecraft. 

12. McDougal, Lasswell and Vlas.:Lc, Law and Public Order 
in Space, p. 615, (1963). They advocate the general 
idea "of providing each spacecraft with appropriate 
identification marks and of establishing appropriate 
procedures, legal and technical, for registration and 
surveillance of aIl spacecraft from the moment they 
leave their launching pads ll • 



',- 129 

Since astate suffering damage might experience 

considerable difficulty in identifying the 1aunching state, 

particularly in cases where the launching was perfor.med as 

a common undertaking involving more than one state, it 

would be equitable and practical to place the liability on 

aIl the states participating in the joint undertaking. 

The applicant state sha1l have the right to decide against 

which of the participating states - aIl being joint1y and 

severally liable to her - she will pur sue her claim. ~1 

participating states may take up the question of apportion

ing liability among themselves by entering into appropriate 

arrangements with each other, taking into account the type 

and degree of participation in the common undertaking.
13 

Another point to be considered i5 that of the 

responsibility of the international organizations engaged 

in space activities. The discussion of this point raised 

the old controversial issue of the status of international 

organizations as subjects of international law. Howeve~ the 

view that only states could be subjects of international 

13. Supporting this trend, Mr. Litvine,the representative 
of Belgium in the Legal Sub-Committee stated that nif 
states agreed on a launching operation, they should 
be allowed 'co make their own arrangements among them
selves concerning liability. What was needed was a 
solution which would facilitate action by the appli
cant states l1

• UN. Doc. A/AC. lo5/c. 2/SR. 51, p. 9 -
10, October4, (1965). 
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1aw is now rather obso1ete. 

Be that as it may, it is important that any 

arrangement concerning liability must take fully into 

account the existence of joint ventures undertaken by 

some states through the procedure of setting up interna

tional organizations. ~ regards the relationship between 

an international organization and the provisions of the 

convention, different views were expressed in the draft 

conventions as weIl as in the debates of the representa-

tives of states in the Sub-Committee. So far, as pre

viously indicated, the most practical and equitable solu

tion was that proposed by the United States whichprovides 

for a procedural link through which an international 

organization can bring itself withinthe scope of the 

convention without raising the controversial issue of the 

status of the international organizations. Moreover,the 

American approach, based on the idea of encouraging space 

research, placed primary responsibility on the interna-

tional organization with subsidiary responsibility falling 

on the constituent members. 

E. Financial Security:-

Because of the extensive phisicalscale of damage 

which a space disaster may bring about, the number of human 

beings who May be affected and the mass destruction with 

aIl the ensuing financial problems, it is essential to 
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provide for financial security as one of the compulsions 

of the liability to guarantee the payment of compensations. 

It is noteworthy that all conventions on nuclear liability 

contain provisions imposing upon the nuclear operator the 

dut Y to maintain Insurance or any other reliable financial 

security covering the aggregate amount of his liability. 

Special arrangements are also made to ensure that the 

financial security shall remain effective and cannot be 

suspended or cancelled unless certain provisional procedures 

were exhausted. 

The establishment of a world fund
14 

to which all 

nations of the world community pool their contributions is 

probably the most constructive idea with regard tospace 

activities.15 However,some writers argue that this solu

tion, though it appears lt a ttractiveu ,16 may encounter many 

14. Professor Pépin suggests the establishment of an inter
national guarantee fund in order toprovide for the 

.payment of compensations. See Damages to Third Parties 
on the Surface Caused by Space Vehicles, Discussion, 
Third Space Law Colloquium, Stockholm (1960); Madame 
De-Verschoor takes the same view, See Authorities cited 
note l supra. 

15. The idea of a common pool to which participant states 
contribute, was firstintroduced in the 1963 Brussels 
Supplementary Convention to Paris Convention. Profes
sor McDougal states in this connexion that it is real.
sonable and fair that states as they share the benefits 
must share the risks according to their possibilities. 
See McDougal, Lasswell and Vlasic, Op. Cit. supra note 
12 at 619. 

16. Jenks, Op. Cit. supra note 5 at 173, 286. 
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difficultiesconcerning the administration and financing 

of an international pool. However, it is submitted·that 

the United Nations organization is expected to be able to 

overcome such difficulties.17 

F. Jurisdiction and Settlement Procedures:-

Questions relating to jurisdiction, sett1ement 
""-- ... 

of claims and settle~~~t ~f disputes are fundamenta1 

problems which should be dea1t with in any convention on 

liability, for they are in fact the executory instruments 

of the principles laid down in the convention. The best 

approach in this connexion was that adopted by the United 

States proposal which draw a 1ine between the procedures 

for settling claims for compensation' and the procedures for 

17. See Von Rauchhaupt, The Damages in Space Law, Report 
of Working Group IX, Fifth Space Law Co11oquium, Varna 
(1962). The report declared: tilt seems to be advis
able that.a special international authority should 
receive all necessary guarantees and money for the 
potentia1 cases of world space damage and still better 
have them in their possession before the per.mission of 
the covered world space flight be granted. This 
system should be applied not only for the spacecraft 
of the rich states but also for the spacecraft of the 
poorer states and the private ownersll

• In this con
nexion Professor Cooper takes the view that all these 
suggestions give rise to al1 kinds of complications. 
He suggests that each state should establish a natio
nal guarantee fund for payment of compensation in case 
of space damage, then the state collects from the 
responsible party. See Cooper, J., Memorandum of 
Suggestions for an International Convention on Third 
Party .Damage Caused by Space Vehicles, Senate Sympo
sium, p. 680 - 83, (1961). 
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settling disputes. There is.a general agreement in the 

Legal Sub-Cammittee that claims shall be presented through 

diplomatic channels.-l8 However,there are differences with 

regard to the tllne limits for presentation of claims but 

it is easy to bridge them. The Belgian proposaI suggests 

two years while the other two proposaIs suggest a period 
19 . 

of one year which seems more desirable from the practi-

cal point of view. If the claim is not settled through 

this medium aIl are agreed on arbitration as the appro-
20 

priate medium for settlement of claims. This approach 

is quite different fram that of the conventions on nuclear 

liability. The 1960 Paris Convention generally places 

exclusive jurisdiction in the courts of the state where 

the nuclear installation is situated. The 1962 Brussels 

Convention provides for the jurisdiction of the Interna

tional Côurt of Justice in case of litigation. The srume 

approach was adopted in the 1963 Vienna Convention. There 

is no doubt that the jurisdiction of the world ~ourt is 

the Most desirable and appropriate instrument for settling 

18. 

20. 

Article 4 (a) of the Belgian Proposal, Article IV (3) 
of the U~S. Proposal and Article X of the Hungarian 
Proposal. 
Article 4 (a) of the Belgian Proposal, Article IV (4) 
of the U.S. Proposal and Article IX of the Hungarian 
Proposal. 
Article 4 (c), (d), (e), (f) of the Belgian ProposaI 
Article VII (1), (2), (3), (4), <'5), (6) of the 
American draft and Article XI, (1), (2) of the Hunga
rian draft. 
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international disputes since i~ has a1ways proved high1y 

efficient. Neverthe1ess, it is unfortunate that one of 

the major two space powers, name~y the Soviet Union is not 

in favor of this jurisdiction. Therefore, the arbitration 

medium appears to b,e the on1y practical solution for this 
21 

problem. The most appropriate approach relating to 

settlement procedures through arbitration was that adopted 

in Article VII of the U.S. proposal which provides for an 

l Of t o 22 u1timate sett1ement of c a~ or compensa ~on. 

2- Liability for Collision Damage:-

Space incidents may involve collisiQns or 

21. The American proposal i8 theon1y draft convention 
which provides for the jurisdiction of the World Court 
in Article X which reads: "Any dispute arising from. 
the interpretation or application of this eonvention 
which is not previous1y sett1ed by other peacefu1 
means of their own choice, may be referred by any ©on
tracting ~arty thereto to the International Court of 
Justice for decision". The same approach was adopted 
by the original working paper submitted by the Belgian 
Delegation to the Legal Sub-Committee which proclaims 
in A.rtic1e 5 that: nIf the state which is liable. does 
not take a decisionconsidered satisfactory by the 
plaintiff state within six months, the latter shall be 
entitled to take the c1aim for compensation before the 
International Court of Just-ice", UN. Doc. A/AC. 105/19 
Ann. II, p. 11 - 12, Mar. 26, (1964). In the recent 
session of the Sllb-Committee the U.S.S.R. representa
tive dec1ared that "He ~egretted that the United states 
despite the wishes expressed by the majority in the 
Sub-Committee, had maintained its earlier prOVision, 
raising the controversial issue of the jurisdiction of 
the International Court of Justice". UN. Doc. A/AC. 
105/C. 2/SR. 48, p. 11, Sept. 2-9, (1965). 

22. Supra, Points of disagreement. 
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interference between two or more spacecraft in flight or 

between spacecraft and aircraft. The collision May take 

place in airspace or in outer space. Such incidents call 

for a special system of liability. 

A. ~2_~~~~S~~gn~_~!_~g2_~!2È!2~:-

In the not distant future the supersonic commer

cial airliners will commence operations. The x-15 has 

already penetrated the lower reaches of outer space,23 and 

it is able to soar well above the perigee of Explorer III, 

mttaining an altitude of 110 miles. This vehicle is 

reported capable of achieving a speed of some 5,000 miles 

an hour in level flight, then coast into the realm of 

satellites and glide back to earth.24 Hence, the probabi

lit Y of collision and interference between different 

flight instrumentalities in the airspace and in space is 

increasing, and the matter should be regulated by l~ 

without delay. It is unfortunate that up to the present 

time the problem of collision and interference between 

aircraft is still internationally unresolved, despite the 

efforts of ICAO to draft a convention on the subject. One 

would hope that the Legal Sub-Committee, in attempting to 

conclude a convention on the liability for damage caused 

23. Haley, Space Law and Government, p. 98 (1963). 
24. Haley, Survey of Legal Opinion on Extraterrestrial 

Jurisdiction, Sena te Symposium, p. 719, (1961). 
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by the launching or objects into outer space, Will seek 

co-operation and coordination with the International Civil 

Aviation Organization to achieve tlcompatibilitytlr25in 
. 26 

regulating almost identical types or incidents. 

The basic problem here is the absence or trarric 

regulations which are essential in the deter.mination or 

the cause or collision. For in any type or collision 

there is an srssumption or ;è. pre-existing rules of trafric 

or navigation which have been violated, and as a result of 

this violation the collision occurred. Thererore, the 

establishment of sorne rules regulating aerospace naviga.-

tion seems indispensable for a system of liability for 

damage caused by collision between two or more spacecraft 

and between spacecraft and aircrart. Such rules may 

regulate the passage or a spacecrart or a rocket in air

space en route to outer space and there must be co-ordina-

tion between these rules and the rules or the air as set 

forth in the Chicago Convention. 

Collision or interference can be discussed, 

either according to the type of vehicles involved, or 

26. 

Vlasic, I.A., Law and Public Order in Space, working 
paper, Washington World Conference- on World Peace 
through Law, p. 20 - 21, Sept. (1965). 
See Lee, R.S., Liability for Nuclear Damage Caused by 
Fiight Instrumentalities, Thesis, McGill University, 
p. 163, (1964). 
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a.ccording to the area where i t took place. As regards the 

place o~ the incident, collision or inter~erence might 

occur:-

a) in airspace. 

b) in outer space. 

c) and possibly (though remote) on celestial 

bodies. 

With respect to the type o~ vehicles involved, 

collisions and interrerence are liable to occur:-

a) between spacecraft and aircra~t. 

b) between two or more spacecra~t. 

c) a ~ar out possibility o~ collision between 

interplanetary space ships. 

In the following pages incidents pertaining to 

the second classification are briefly outlined. 

B. The System of Liability:------------------------
1) Collision between Spacecraft:-

In the event o~ collision or interference between 

two or more spacecraft in flight, there are special ~actors 

which must be taken into account be~ore deciding which 

principle of liability to apply. When state (A) launches 

an object into outer sp-ace inflicting har.m upon another 

object launched by state (B), whether the incident took 

place in airspace or in outer space, there exists equality 
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in the positions of both parties. In other words, both 

parties through their identical activities may have equally 

contributed to the incident causing the damage. They have 

mutually and willingly accepted the chances of the same 

risk and possible har.ms. 

In such a situation the principle of absolute 

liability makes no sense and the normal rule of liability 

based on fault should work its way again to govern the case, 

since aIl the factors jusl:;ifying the doctrine of absolute 

liability are absent. Rigorous system of absolute liabi

lit Y mpplies only to exceptional situations, where there is 

inequality between the parties involved. 

One major objection could be raised to the 

mpplicabillty of fault liability in this connexion, namely, 

that negligence could be difficult to prove for thesame 

reasons as in the case of liability for ground damage. 

However, it seems sound to advocate the idea that the 

parties involved shall equally share the liability if it 

is impossible to deter.mine the negligence of any party. 

If any degree of fault could be established against any 

party, this should be taken into account in establishing 

liability and particularly in the apportionment of the 

compensation. 27 

27$ Jenks, Op. Cit. supra note 5 at 287; McDougal Lasswell 
& Vlasic, Op. cit. supra note 12 at 624. . 
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The American position in this connexion is to 

provide for absolute liability in general and in aIl space 

incidents because, so the argument goes, collisions in 

space are highly unlikely to occur. 28 However, m possibi

lit y of such collision does not seem to this author so 
~ ... '. 

remote as not to constitute a threat. Therefore, the 

Hungarian approach applying fault liability to collisions 

between spacecraft seems preferable. 

Some writers29 draw a distinction betweenthe 

case where the space activity involved is a shareable 

activity and that of'a non-shareable activity, adopting 

the principle of fault liability but with a presumption of 

negligence against the conductor of the activity in the 

first case, and imposing absolute liability on the non

shareable activity towards the shareable activity, in the 

second case. This idea may appear theoretically a.ttractive, 

howeve~.a distinction between shareable and non-shareable 

space activities will in practice involve many political 

and perhaps military issues, thus raising unsur.mountable 

28. The American representative in the Legal Sub-Committee 
declared that his delegation has deliberately disregar
ded ~em6tè_ possibilities in order to keep the principle 
of absolute liability as comprehensive and simple as 
possible, UN-. Doc. A/AC. 105/C. 2/SR. 50, p. 4 - 5, 
Sept. 30 (1965). 

29. Goldie, L.F.E., Liability for Damage and the Progres
sive Deve1opmentof International Law, 14, I.C.L.Q., 
p. 1257 - 58, (1965). 
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dirriculties. Moreover, there is no clear objective 

criteria through which this distinction could be practical-

1y and sarely drawn. 

Since the liability advocated is not absolute, 

the principle or limitation or liability does not appear 

to be justiried and exonerations or liability sha.ll prerer

ably be conrined to the case in which the derendant state 

proves that the damage was a result or an act or omission 

done with intent to cause damage by the applicant state. 

2) Collisionbetween :Spacecrart and .A:ircrart:-

Ir the collision or interrerence involved a 

spacecrart and an aircrart in airspace, the applicable 

rule or liability is not clearly stated in literature. 

One view takes the position that a spacecrrurt has better 

position than the aircrart in ter.ms or superior perror.mance, 

thus it creates greater risk than the aircrart which has no 

more opportunity to evade a spacecrart than a person on the 

surrace, and thererore the doctrine or absolute liability 

should apply.30 Another point or view argues that the air

crart is the vehicle which has better opportunity than the 

30. Cooper, Op. cit. supra note 17 at 681, See McDougal, 
Lasswell and Vlasic, Op. cit. supra note 12 rut 624 -
25. They agree on the principle or absolute liabili
ty with certain exceptions to be considered. 
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spacecraft because the latter is more restricted while the 

former is "highly manoeuvrsible tt •
31 This second school of 

thought is divided into two opinions: the firs~advocates 

m presumption of neg1igence on the part of the spacecraft 

coupled with a fundamenta1 collision ru1e which ob1igates 

aircraft to give way to space,craft to the effect that if 

the aircraft fails to comp1y with this basic rule, the 

spacecraft shal1 be discharged of the burden of proof.32 

The second opinion is in favour of fault 1iability on the 

ground that if the differences in speed and in the capabi

lit Y of manoeuvring are the contro11ing factors at the 

present time, then one must bear in mind the immense speed 

of supersonic aircraft, the risks of which may probab1y be 
.. 

comparable to those of space ships. On the other hand, 

spacecraft at the present time are high1y contro11ed, and 

in the not too distant future will be equipped with special 

wings to facilitate its manoeuvrabi1ity.33 

The foregoing discussion indicates that differen

ces in the legal opinions are based on uncertainty in the 

technical knowledge of capacity, capabi1ity and performance 

of both spacecraft and modern aircraft. 

31. Goldie, Op. cit. supra note 29 at 1256. 
32. Ibid. 
33. Goedhuis, D., Some Observations on the Present Legislm

tive Procedure Applied to Outer Space, 6th Space Law 
Co1loquium, Paris, (1963). 
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It would seem that the system of liability 

covering these contingencies Should have a dual basis: 

first,theliability between the operators of the spacecraft 

and aircraft. Second, the liability of both operators 

towards the persons and property on board the aircra:ft and 

spacecraft. 

In regard to the system of liability to the 

persons and property (not belonging to the operators), it 

would seem a sound policy to recommend the imposition of 

absolute liability upon both operators with an insurable 

maximum amount,since the inequality in positions is present 

in this çase. Exonerations from liability should prefer

ably be confined to the sole case where the defendant 

proves that the plaintiff had intentionally caused the 

damage. To provide for other traditional defences such ®s 

the Act of God, the ar.med conflict, the natural disaster 

or the force majeure, is to place the loss on the victim's 

shoulders which is an inequitable solution • 
. ,. 

In respect to liability of the operators towards 

each other, the problem is more complicated and requires al. 

cautious solution. It is to be taken intoaccount that the 

situation is vague and the positions are not clear as to 

whether or not .there is inequali ty between a spacecraft in 

its advanced shape, and an aircraft in its recent modern 
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type. Nevertheless, the present understanding is that the 

spacecrart represent greater risk, but on the other hand 

aircrart are more capable or manoeuvring. The most appro-

priate approach thererore, is to return to the original 

rule or tault liability with a presumption or negligence 

set against the spacecrart being apparently in the superior 

position. 1iürtheI"more"the establishment or aerosp2l.ce navi-

gation rules is indispensable in order to deter.mine what 

acts or omissions shall be considered negligence or rault. 

Until this question is resolved in an international agree

ment, it is advisable to operate the rule suggested by 

Goldie in this connexion, namely an aircrart should give 

way to spacecrart and ir it rails to do so the spacecrart 

shall be discharged or its burden or proor.34 

In keeping with this approach, derences such as 

the Âct or God, ar.med conTlict or rorce majeure appear to 

be in order. However, the principle or limitation or the 

liability or opera tors toward each other does not seem 

justiried and comp'e~;ation should be paid ror the actual 

damage according to the value or property at the time or 

collision or the cost or repairs whichever is the least. 

34. See Jenks, Op. cit. supra note 5 rut 286. 
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3,. Liability fo!' Damage Caused by Contamination:-

In discussing the events giving !'ise to liability, 

mention has been made ea!'lie!' of contamination caused by 

space activities.Follution of the ea!'th envi!'onment may 

!'esult f!'om the b!'inging to ea!'th of bacte!'ia f!'om oute!' 

space, nuclea!' detonations and expe!'iments with climate. 

Also the b!'inging to celestial bodies of bacte!'ia from the 

earth and the disposaI of !'adioactive waste in oute!' spa.ce 

may !'esult in space contamination.35 

Scientifically, the p!'oblem of space contamina

tion is deal t l'li"th th!'ough ItCETEXIt, the Commi ttee" on Conta

mination in Ext!'a~'~e~!'est!'ial Exploration of the Committee 

on Space Reaea!'ch of the Inte!'national Council of Scienti-

fic Unions. This Committee advises on the app!'op!'iate 

precautions fo!' the avoidance of such contamination. 

Because the question of contamination is still 

la!'gely unexplo!'ed from both technological and legal pe!'s-

pectives, possible claims by states fo!' alleged contamina-

tion losses a!'ising out of space activities, present amost 

difficult problem. Although the task of formulating the 

mpp!'op!'iate legal rules in this a!'ea is at the p!'esent time 

35. Jenks, The International Law of Outer Space,Repo!'t -to 
the Institute of Inte!'national Law, p. 173 - 74, (1962); 
McDougal, Lasswell and Vlasic, Op. cit. supra note 12 
at 625. 
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extreme1y difficult, it is imperative that the matter 

should be regulated as early as possible. 

The question now may be asked: can the contrumi-

nation of and::'from space be viewed as an international 

deliquency? In otherwords, on what basis in law an obli

gation to take appropriate precautions against space conta-

mination, according to.the specifie standards of CETEX, can 

be placed upon states participating in space activities. 

In December 1963, the United Nations General 

Assembly adopted the Declaration of Legal Principles to 

guide nations in exploring and using outer space "in ac

cordance with international law" and "in the interest of 

maintaining international peace and security" as weIl as 

flwith due regard for the corresponding interests of' other 

states" • 

These principles were again asserted in the 1966 

Space Treaty which urges states to conduct exploration of' 
.. 

outer space including the moon and othercelestial bodies 

"so as to avoid their har.mful contamination and also ad-
, 

verse changes in the environment of the earth resulting 

f'rom the introduction of extra-terrestrial matter and, where 

necessary, shall adopt appropriate measures for this purposell.3~ 

36. Article IX of' the Treaty. 
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Su ch principles, being part or the existing 

international law, are in ract the main source or obliga

tion ralling upon states participating in space activities. 

Rence they ought to rollow the advise or CETEX and adopt 

appropriate measures to avoid har.mrul contamination or and 

rrom outer space and celestial bodies. Since no nation 

has power to exercise its sovereignty over the areas in 

rree space,all rights in space and celestial bodies are 

common and equal, and each state is thererore enti tled to 

enjoy the use or these areas and to claim respect ror its 

rights thereor. 

The liability arising rrom the violation or such 

an international obligation createsa wholly new problem or 

law. The rule or liability as it has been developed in 

certain doctrines or municipal and international law rel~

ting to activities or an abnor.mal or ultrahazardous nature 

may help provide a relatively acéepted body or internatio

nal law in this contexte 

In the law or some countries, as we have noted, 

the tendency is to abandon more and more the old theory 

that there is no liability without tault actual or presumed. 

Liability is now admitted in many cases or dangerous activi

ties on the mere ground that the person who creates a risk 

is bound by law to compensate those who surrer dammge there

by caused. This theory - commonly·called "La theorie du 
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risque cr~ell in the civil law doctrine - dominates the 

area of workmen's compensation for accidents as weIl as 

liability for damage caused by dangerous thingsé From 

our earlier discussion, it will also be recalled that the 

cammon law has analogies that may prove helpful in the 

process of for.mulating a rule of liability for this new 

situation. Incidents of application of the doctrine of 

ures ipsa loquitur tl to aircraft accidents and other 

occurences such as the escape of gas or water from mains 

have been previously explored in justification of a strict 

standard of liability. Nevertheles~ and due to certain 

necessary conditions for the mpplication of this doctr:t.ne, 
.\ 

its results have proved uncertain in easing the difficult 

burden of proof of negligence imposed on the plaintiff. 

Another way in which national systems, particularly 

American courts, apply the rule of absolute liabilityto 

some conditions and activities, is the doctrine of special 

liability for ultrahazardous activity as adopted by the 

American Restatement of Torts. In order to bring such 

doctrine into operation, the condition created must involve 

extreme danger which is not a matter of cornmon usage and 

which cannot be eliminated by the exercise of utmost care. 

This analogy strongly suggests the application of the rule 

of absolute liabili ty based on the doctrine of ul trahaz·ar-

dous activity to the case of injurious contamination caused 
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by space activities.37 

Another type of more hazardous activity, parti

cularly relevant to our study, is that of liability for 

nuclear damage. Recalling from our previous discussion, 

we note that both national legislations and international 

Treaty Law have established the principle of absolute 

liability placed exclusively on the operator of the nuclea;r 

installation or ship for losses caused by nuclear incidents. 

Looking into the customary international law, the 

landmark decision in "Trail Smelter Case", which considered 

the liability of Canada for its activity which gave rise to 

pollution, appears to be of immediate relevance to the 

present inquiry. The importance of this decision, which is 

37. In this regard, Professor Mc Dougal and Associates 
suggest a distinction between instances· of activities 
regarded as ultrahazardous and those not regarded as 
such with the impositiDn.of absolute liability in the 
first case and a system of liability based on 
"reasonableness arrived at through multifactoral 
analysis, not unlike that employed in deter.mining 
comrnon law negligencë ornuisance'~ in the second case. 
Although the y offer a comprehensive set of important 
factors which could be taken into consideration in 
deter.mining responsibility for such activities, it 
would appear practically preferable to classify aIl 
space activities under the definition of ultrahazar
dous activity so as to avoid any possible controversy 
in establishing the controlling factors on one hand, 
and on the other hand,to keep the principle of absolute 
liability as comprehensive and simple as possible in 
one type of activity, namely, space activity. See 
Mc Dougal , Lassw'ell and Vlasic, Op. cit. supra note 12 
at 631 - 32. 
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traditiona11y viewed as re~lecting the common law doctrine 

o~ nuisance, lies in its doctrinal signi~icance, in that 

it is a breakthrough incustomary international 1aw ~rom 

the traditiona1 ~au1t 1iability towards a -strict standard 

o~ liability in cases where one state creates unnecessary 

hazards for others.38 

The only relevant rules in the international law 

6~ the sea are those o~ the 1954 International Convention 

~or the Prevention o~ Pollution o~ the Sea by Oil and the 

Geneva Convention on the High Seas. These conventions 

though provide for the prevention of pollution o~ the sea. 

by oi1, do not regulate civil liability for losses arising 

from such pollution in ter.ms of penalties for violations. 

Finally, in the more recent practice o~ states, 

the most significant case bearing uponthis matter is the 

position taken by the United states Government in the 

diplomatie exchange with Japan regarding the American 

nuclear tests o~ March lst, 1954 which injured Japanese 

fisher.men and caused damage to the Japanese ~ishing indus

try. In this situation the United states made an "ex 

gratia" payment o~ $ 2 million to Japan withçmt re~erence 

38. See important commen ts on thi-s decision in McDougal, 
Lasswell and Vlasic, Ibid p. 628. 
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to the question or 1ega1 liability.39 However, a1though 

the United states regarded the tests as action in selr

derence, it is pertinent to point out that the princip1e 

underlying the' Trail Smelter Case is that each state is 

internationa1ly responsible for in jury or damage caused by 

its acts or omissions to other states or their nationals. 

Because or theextreme danger or nuclear ~etonations, the 

American nuc1ear tests in the Marshal Islands were denoun-

ced by the Soviet Union and claimed to be Sl. viola tion or 

the customary international law or the sea.40 The A.rro-' 

Asian nations concluded41 that such tests constituCe an 

international deliquency against humanity and that the 

state exercising them should be held absolutely liable in 

damage thereby caused. To some extent, this problem is or 

immediate urgency as it may be recalled that the Antarctic 

Treaty or 1959 prohibits the texting or any type or weapons 

and that the Moscow Nùclear Ban Treaty or 1963 RIso prohi

bits such tests except underground. Further.more, the 1966 

Space Treaty expressly rorbids the testing or any typè or 

weapons on celestial bodies. 

39. Mc Dougal and Schlei, "The Hydrogen Bomb -Tests in Pers
pective: Lawrul Measures ror Security", 64 Yale L.J., 
p. 649, (1955). 

40. Id. 
41. A.sian-Arrican Legal Consultative Committee 6th session, 

Cairo, Feb. - March 1964, "Conclusions Concerning the 
Legality or Nuclear Testslt

, 59, Am. J. Int'l., p. 721, 
July (1965). 
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~ter noting the above various incidents in 

which analogy May possibly be invoked, it will be safe to 

conclude that the imposition of liability for damage caused 

by contamination of and from space should, in equity and in 

law, be based on the doctrine of absolute and limited lia

bility attached to the participant whose activity had 

caused the in jury. The basing of liability for injurious 

contamination on negligence appears to be inappropriate, 

since the standards by which to deter.mine negligence in 

contamination incidents are yet to be developed. Moreover, 

if such standards were to be developed, they will undoub

tedly present insur.mountable dif,fliculties in obtaining 

evidence. 



CON C LUS ION 
=================== 

From the preceeding general survey of the 

development of doctrines of liability in both national 

and international law, it is now possible to predict with 

remsonable certainty what rule of liability will predomi

nate in the case of space damage. It thus appears that 

the traditional for.m of fault liability is generally 

abandoned and that the tendency of the law on both natio

nal and intèrnational levels is to adopt the theory of 

objective liability in situations involving abnormal 

hazards, on the ground that the person who creates Si con

dition involving a high degreeof risk is liable for the 

resulting har.m regardless of fault. Contemporary munici

pal and international air law End the law of nuclear 

energy mre but one illustration of this tendency. 

Liability concepts have been thoroughly discussed 

in the UN. Legal Sub-Committee during the preparation of the 

draft agreements on liability for damage caused by objects 

launched into outer space. The advantages and disadvantages 

of each concept were carefully weighed. General agreement 

on the desirability of applying the doctrine of absolut&. 

liability for ground damage has already been achieved. How

ever, some argue that fault liability should apply to cer-

tain cases of collision damage. It is also worth noting 

1.52 
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that a1though there was rapprochement o~ views on some 

points, substantial differences of views remain on a 

number o~ issues. One, however, must take into account the 

complexity of the problems of liability, and it là therefore 

only fair to state that the Sub-Committee has a use~ul role 

in clari~ing the dif~erent positions and in narrowing the 

gaps with regard to some important principles.1 

. Despite the slow progress in the work o~ the 

Legal Sub-Committee on the preparation ofaàonvention on 

liability which has been on its agenda since 1962, it is 

hoped, especial1y after the conclusion of the 1966 Space 

Treaty, that the Sub-Committee will be able to overcome 

the existing differences and work out an. international 

convention on the subject. The universal acceptance o~ 

such a l:'onvention would benefit not on1y the innocent third 

parties on the surface, but also the safety of navigation 

in airspace and in outer space. In this context the regis-

tration o~ spacecraft in a public registry, for purposes o~ 

easy identification of the party liable would seem highly 

1. Professor Vlasic states: "The disappointment caused by 
the slow rate of progress in the preparation of this 
.convention should not be per.mitted to obscure great 
practical benefits that will flow from the efforts of 
the Legal Sub-Committee to develop a uniform system o~ 
liability for space activities, applicable both to 
states and international organizations ll

• Vlasic, The 
Growth of S ace Law 1957 - 65: Achievements and Issues, 
mimeo, McGill University, p. 17, 19 7 • 
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desirable.2 Another present necessity relating to the 

deter.mination of responsibility for damages caused by 

collision and interference in space, ls the elaboration 

of some basic rules for space navigation, comparable to 

those of maritiMe and aerial navigation.3 

In conclusion, it is submitted that in for.mulm

ting a regime of liability for damage caused by space 

activities, the following basic pr-inciples appear to be 

most appropriate:-

1- Absolute and limited liability for ground damage and 

injurious contamination. By way of analogy to the 

nuclear liability system, the limit of liability should. 

be realistic and substantial so as to provide adequate 

compensation for all potential victims. On the other 

hand, such limit must not be so onerous as to hamper the 

progress of space research and discourage wider partici

pation in space exploration. 

2- In ~ system of objective liability, exonerations frOID 

liabili ty should be kept at 8). minimum. 

3- The Convention should provide for financial security so 

as to protect he who caused the damage and he who suf-

fered it. 

2. Ibid a t u.1. 
3. Ibid at ~6. 
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4- International organizations engaged in space activities 

should be made liable under the proposed convention by 

providing f'or a procedural link (as proposed by the 

United States) which can bring them under the scope of' 

the Convention without being placed on the sarne f'ooting 

Bi.S states. Under this arrangement primary responsibi

lit Y should rest with the international organization 

with secondary responsibility f'&lling on the member 

states. 

5- Liability should be joint and several in cases of' joint 

undertaking where more than two states or international 

organizmtions are involved. 

6- The rule of' liability f'or collision betl'l1een spacecraf't 

and aircraf't in f'light may be based on a presumption of' 

f'ault against the spacecraf't with a legal dut Y on the 

aircraf't to give way to spacecraf't. If' the aircraf't 

f'ails to comply with this dut y, the spacecraf't would be 

discharged of its burden of proof. 

7- Liability for damage caused by collision between two or 

more spacecraft, should be based on f'ault and apportio

ned according to the degree of fault. If it is impos-. 

stble to establish the degree of fault, liability should 

be equally shared. 

8- The most appropriate practical method for settlement of' 

claims and disputes is clearly the modality of arbitr91-

tion. 
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UNITED NATlpNS 
GENERAL ASSEMBLY 

A/RES/1962 (XVIII) 
24 December 1963 

," 

RESOLT.rrION ADOPTED BY THE GENERAL ASSEMBLY 

[on the report or-the First Committee (A/5656)] 

1962 (XVIII). Declaration or Legal 'Principles Governinf .' 
the Aotivitiesot States in the Exploita ion 
and Use ot Outer Space i 

The General Assemb1y, 

Inspired by the great prospects o~ening up berore mankind 
as a resu1t or man's entry into outer spaoe, 

Reoo~iZing the oommon interest. or a1l mankind. in the pro-. 
gress ot e exploration and use of outer spaoe for peaceful 
purposes, 

Believing that the exploration and use of outer spaoe should 
be carried on for the betterment of mankind amd for the benerit 
or States irrespective or their degree or economic or scientiric 
deve1opment, 

Desiring to contribute to broad international co-operation 
in the sclentiric as weIl as in the legal aspects or exploration 
and use or outer space ror peacefUl purposes, 

. Believin, that such co-operation will contribute to the 
, deve10pment 0 mutual understanding and to the strepgthening 

of rriendly relations between na.tions md peoples, 

Recalling its resolution 110 (XI) of 3'November 1947, 
which condemned propaganda designed or likely to provoke or 
encourage any threat to the peace, breach of the peace, or 
act or aggression, and considering that the aforementioned res
olution is applicable to outer space, 

Taking into consideration its r~solutions 1721 (XVI) of 
20 December 1961 and 11-102 (XVII). or 14 December 1962, adopted 
unanimous1y by the states Members or United Nations, 

Solemn1y d.eclares that in the exploration and. use or 
outer space stat~"s should be p,uided .. by the rollowing principles: 

1. The exploration and.' use or outer spaoe shall be carried 
on ror the benefit and in the interests or aIl mankind .• 
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~ 2. Outer space ard celestial bod.ies 8.l'e !ree' fol' explora-
tion and use by all States on a basis of equality and in accor
danoe with international law • 

..c 3. Outer spaoe and oelestial bodies are not subjeot to na
tional approprtation by claim of sov8reignty, by means of use or 
oooupation, or by any other means. 

4. The aotivi~ies of States in the explorat10n and use of 
outer spaoe shall be oarried on in aooordanoe wi th international 
law, inoluding the Charter of the United Nations, in the interest 
o~ maintaining international peaoe and seourity and promoting 
internati onal co-operation··.and understanding. 

5. States beu tnternational responsibility fol' national 
aotivities in-outer spaoe, whether oarried on by governmen~al' 
agenoies or by non-governmental entities, and for assuring 
that national aotivities are oarried on inoonformity with the 
prinoiples set forth in the present D~olaration. The aotivities 
of non-@Pvernmentàlentities in outer spaoe shall require author
ization and oontinuing supervision by the State ooncerhed. l.Jhen 
activities 'are oarried on in outer spaoe by an international 
organization, responsibility fol' oomplianoe with the prinoiples 
'set forth ln this Declaration shall be borne by the international 
organization'and by the States .partioipating in it. 

6. In the exploration and use of outer spaoe, States shall 
be gUided by the principle of oo-operation and mutual assisj;anoe 
and shall ccnduct all their activities in outer spaoe wi th d.ue 

. regard for the oorresponding interests of other States. If a 
State has reason to believe ~hat. an outer spaoe aotivlty or ex
periment planned by it or; its nationals would oause potentially 
harmful interferenoe with aotivities of other States in the 
peaoeful exploration and use of outer spaoe-,--tt-shall undertake 
appropli'iate international oonsultations be forc proceed.ing wi th 
any suoh aotivity or experiment. AState whioh·has reason to 
believe t hat an outer space ~otivi ty or experiment planned by 
anothe:r state would oause potentially harmful interferenoe wi th 
aotivi ties in the' peaceful exploration and. use of outer space 
May request oonsultation ooncerning the aotivity Of experiment. 

7. The State on whose registry.an objeot launohed into 
~uter spaoe ls oarried. shall retain juri sdiotion and oontrol 
over suoh obje ct, and any personnel" there on, while in outer 
space. OWnership of objects launched into.outer spaoe, and 
of the 11" oomponent parts', fs' not'affect~d br the'ir passage' 
througn outer spaoe or by their return to the earth. Suoh 
objeots or oomponent parts found beyond the limits of the 
State of registry shall be returned to that State, whioh shall 
furnish --1dentlf'y'ing data upon request prior to return •. y 
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8. Each State which launches or procures the launching 
of an object into outer space, and each State fram whose ter
ritory or facility an object is launched, is internationally 
liable for damage to a foreign State or to its natural or 
juridicalpersons by sucb object or its component parts on 
the e~th, in air space, or in outer spaoe. 

9. states shall regard astronautsas envoys of mankind 
in outer space, and. shall render to them all possible assis
tance in the event of accident, distress, or emergency landing 

'on the territory of a foreign State or on the high seas. As
tronauts who make suoh a landing shall be safely and promptly 
returned to the State o~ registry ot their spaoa vehicle. 

l280th ~lenary meetins, 
1 December 196 • 
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APPENDIX B 

Il TC_'li.1 01 Allllex to A/RI'.s/2222 (XXI) 

T"cal)' 01 1''';IIci/,lr!s GOllcl'Ilillg tlle 
Actir/iti,:s 01 Slates i" tllc Exl,'o,.atioll 
alld Use 01 Ol/ter Slmee, i"cludillg 
'"e Moon ami Otller Celestial 

, Bodics 

j Tilt: ST,\U:S PARllF.S TO TIIIS 
1 TRt:ATY, 

Il Inspircd by the great prospects opening 
up bdore mankind as a result or man's 

i 
1 , 
t 

1 
1 
1 

1 \ 

1 i' 
1 

.i
', entry into outer space, 

Reeognizing the corn mon int!!rest or , 
ail mankind in the progress of the ex- : 
ploration and use o[ uüiëï space for /. 
peaec[ul purposes, " , 

Bclicv;ng that the exploration ami me , ' 
" of outer spaee sllould be cmrried on (01'---+\-;',..,..., -----

the bene fit of ail peoples' irrespecti\'e of f; 
the degree of their econornic or scientific ! ' 
11ç\'cIQpm(mt , i 

D~j/rlng 10 contrlbutc to broDd Inter· !.'\ 
national co-opcration ln the sCÎentilic as 
wcll as the legal a~pccts of the explora- r; 
tion and use of autel' spar.e for peacerul '.' 
purposcs, ! l . 

Rclicfl;ng that such co·operation ,viii 1 ' 
cOlllribute to the c1eveloprncnt o[ nllltllal Il 
tlntlcratanding and to the 5trcnglhcnlng 
of frienc1ly rclat/ons bClwècn States and 1 
peoples, 

Rr.ealli"g resollltion 1M2 (XVIII) en-
tilled "Declaration of Legal Principles 1 
Govcrning the Acli\'ilie~ of States in the 
F.xploration and Use or Outer Sp~c", ! 
which WOlS adopled ullanimously by the Il: 
United Nations Gelleral Assemhly on 13 
December IOIi!!, l' 

Ilrral/illg resollllioll 18R·! (XVIII), 1 :,.:. 1 
callill~ UjlOlI States to rcEraiu from ---""114-.;--. 

l'iadug in orbit arotlml the eanlt any 1 il' 

ohjects carryi"g lIudeal' weapolls 01- nny 
othl'" Jdnds or ,,·cnpotls of nlass dcstruc- 1 

tinn or fl'OIII illSlallillg Sil eh weapolls ail t 
celestia' bodics, which WolS adop_;!d un- i 
allil\lou~ly by the United Natior,s Gen- 1 i 

cra' Assemhly on ~ 7 Oètobcr HI6:J, 1 i 
Taftillg necolmt 01 United Natiam ' , 

General Assembly resolulion J 10 (II) of 

R.:CORIl 011 THE MONnl 

; 

---------_-,.t!!';L.I:,:.:'.,t.: ... ' ..... ~ .. ,~._" .. ,,: .. ~ .... ! .. ~ .. ~ 
•• ~ j '1';"" ,,' •• ',,,:" .~.. :.o.' t 
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3 Novemhcl 1917, which con<1emned 
propagan<1a desigm:d or likcly to pro
voke or encollrage any threat to the 
peace, brcadl or the peacc or act o[ 
aggression, and rousidering that the arore
mentioned resollltion is applicahlr to 
ollter spa cc, 

Convillccd tlmt a Trraty on Principles 
Coverning the Activities of States in 
the Exploration and Use of Outer Spa cc, 
including the Moon and Other Celestial 
Ilodies, will fmther the pur poses and 
principles of the Charter or the United 
Nations,. -

Have agrccd on the following: 

Àrticle 1 
The exploration and use of outer space, 
including the moon and other celestial 
bodies, shall be carried out for the benefit 
and in the interests of ail coulltries, 
irrespective of their degree of economie 
or scielllilic development and shall be 
the province of ail mankind. 

Outer space, inclllding the mooll and 
other celestial bodies, shall be (ree for 
exploration and use by ail States with
out discrimination o( any kind, on a 
basis of equality and in accordance with 
international law, and there shall be (ree 
access to ail areas or cclestial boclies. 

There shall be (reedom o( scientific 
investigation in ollter spa ce, inclllding 
tne moon and other celestial bodies, and 
States shall facilitate and encourage intcr
national co-operation in su ch investiga
tion. 

Article II 

Outer spa ce, inclllding the moon and 
other cclestial bodies, is not sl1bject to 
national appropriation by daim of 50V

ereignty, by means o( use or occupation, 
or by any other means. 

Article III 
States Parties to the Treaty shall carry 
on activities in the exploration and use 
of outer space, inclllding the moon and 
other celestial bodies, in accordance with 
international law, including the Charter 
oC the United Nations, in the interesl 
o( maintaining international peace and 

rOLITICAL AND SECURITY 
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secllrity :lIId l'wmoting international (o. 

operat ion :111<1 lIn<1erstanding. 

Article 11' 

States )':lrlÎrS to the Treat)' underlake 
not to place in orbit around the earlh 
any objects carrying nuclear \\TapOnS or 
any other kiuds of weapollS or mass 
destruction, install sllch weapollS on 
cclestial bodies, or station such weapons 
in outer space in any other manner. 

The moon and other cclestial hOllies 
shall be lIsed hy ail States Parties to the 
Treaty exclusivcly (or peaccflll purposC's . 
The establishment of military bases, in
stallations and fortilications, the testing 
of any type o( 'l'eapons and the conduct 
of military manoeuvres on cclcstial bodies 
shall be (orbidden. The use o( military 
personnel (or scientific research or (or 
any other peaceflll pllrposes shall not be 
prohibited. The use of any eqllipmelll 
or Iacility necessary for peaccful explora
tion o( the mooll and other cclestial 
bodies shall also not be prohibited. 

Article V 

States Parties to the Treaty shall regard 
astronatlts as em'oys of mankind in outer 
spacc and shall render to themall pOSt 
sible assistancc in the event of accident, 
distress, or elllergency lallding on the 

. tenitory of another' State Party or on 
the high seas. ,"'hen astronallts make 

• sllch a landing, they shall be safdy and 
promptly returned to the State of regis
try of thcir space vehicle. 

In carrying on activities in ollter space 
and on celestial bodies, the astronauts 
oC olle State Party shaH render ail pos
sihle assistance to the astrollauts of other 
States Parties. 

States Parties to the Treaty shall im· 
mediately inform the other States Parties 
to the Trcaty or the SeCretary-Ccneral 
of the United Nations of any phellomcna 
they discoycr in outer spacc, illcll1din~ 
the moon and other ce]cstial hOI!ies. 
which couIc! cOllstilUtc a danger to t h(' 
life or health of astronauts. 

Article VI 

States Parties to the Trcaty shall hcar 
in'.,crna1Ïon;t1 responsihility for national 

43 

...... ~---.., . .,.':...,. .. .,..\-,..-,.,..,.---,.....,......., ....... ----,......---.... -...---.,..,-..... ~...,.,I;_. -~"" .. q •. PJ'.' ,"j,j.o ,I··,! ••. r--:-;-:-.' 

,. 



~,~~\::;;·;,~·,~·~t:~~:i.&~~ .. ~ __ ~~_:.~~; _~ ..... ~~ __ -_-, _ .. ., .... :..UI..:..:.:.~ ............ :..-._ . ..;...;., ___ ... _.~~_._ •. _--' ... _l •• ". __ •• _-'"""_~'·""·_···· . -

• 
-, 
li 

i' 

! 
l' 

l' 
, ' 

i' 

: ',-l. __ ,._ 

...... ,',1 0 ' rio' ' ... . ~-. 

:~'_ •. '"'.'J."'"".;~.,,' , __ , .... !'.:.! ... .';" ... , •. ,-.~.~ •••. --_ r==P" 

aui\"itks in outcr spa cc, illcluding thc 
muon and othcr cdestial bodies, whethl'r 
~lIch activities :Ire carried on by gO\'ern, 
mcntal agencil's, or by non-governmental 
cntitics, and for assuring th~t national 
activities arc carried out in con fonni t y 
with the pro\"bions set forth in the 
present Treaty. The aetivitiC's oC non-

. go\'ermnental entilies in outer space, in
c1uding the moon and other eelestial 
bodies, shan require authorization and 
continuing supervision by the State con
eemec!. '''hen aetivilies arc carried on 
in _ outer space, including the mooll and 
other celestial bodies, by an international 
organization, responsibility for eompli
anee with this Treaty shaH be borne 
both by the international organization 
and by the States Parties to the Treaty 
participating in su ch organization. 

A"ticle VII 
Eaeh State Party to the Treaty that 
launches or procures the launchillg oC 
an object into outer space, including 
the moon and other celestial bodies, and 
each State Party from whose territory 
or Eacility an object is launched, is in
ternationally liable for damage to an
other State Party to the Treaty or to ils 
natural or juridicalpersons by suclt ob
ject or its component parts on the earth. 
in air space or in outer spa cc, including 
the moon and other cclestial bodies, 

Article VIII 
AState l'ilrty to the Treaty on whose 
registry an object launched iuto outer 
space is carried sllilll retain jurisdiction 
and control over such object,. and over 
any persollnel thereof, while in outer 
spacc or on a celestiill body. Ownership 
oC objects lallnched into outer spa cc, in
c1uding objects landed or constl1lcted on 
a celestial body, and of their component 
parts, is not afTected by thcir presence 
in outer space or on a celestial body or 
by their return to the earth. Such objects 
or component parts found beyond the 
limits oC the State l'art y to the Treat)' 
on whose registry they are Cilrried shan 
he returlle<1 to that State, which shan, 
ul'0n request, Curnish identifying data 
prim' to their retum. 

A,·tic1c IX 

ln the exploration :lIId use of outer 
spa cc, illclllding thc moon and othcr 
ccJestial bo<1ies" States J>ilnies to the 
Treaty shall be guided by the printiple 
of co-operation and mil tuai a~siMancc 
and shall conduet ail thcir aClivitics in 
outer spa cc, including the m(lon and 
other celestial bodies, with due regard 
to the corresponding interests oC ail olher 
States Parties to the Treaty. States Par
ties to the Treaty sha1\ pursue slIIdies 
of outer space, including the 1\100n and 
other celestial bodies, and conduet ex
ploration of them so as to avoid t!teir 
harrnCul contamination and also adverse 

. changes in the environmellt oC the eanh 
resulting from the introduction of extra
terrestrial matter and, where necessary, 
sha1\ adopt appropria te . mcasures for 
this purpose. If a State Party to the 
Treaty has reason to believe that an 
activity or experiment plarinecl by it or 
its nation ais in outer space, inc1uding 
the moon and other celestial bodies, 
would cause potentia1\y harmful inter
ference with activities of other States 
Parties in the peaccCul exploration and 
use of outer space, including the moon 
and other celestial bodies, it shan under
take appropria te international consulta
tions befoTe proceeding with ally such 
activily or experiment. A Slate l'art)' to 
the Treaty which. has reason to bdieve 
that an activity 01' expel'ÎlIlent pl:lllncd 
by another State l'art y in outer space, 
including the moon and other cc1eslial 
bodies, wOlild cause potentia1\y harlllf\ll 
interCerence with activities in the peace
Cul exploration and use of outer space, 
inclllding the moon and other celestial 
bodies, may re<Juest consultation collcel"n
illg the activity or experimellt. 

Article X 
In onler to prolllote international co
operation in the cxploration and usc of 
outer spa cc, inc1l1ding the 1I100n aJld 
other celestial bodies, in conformit)' with 
the pmposes of this Treaty, the States 
l'arties to the Trcat y shan consider (lJl 
a basis of equality any reqllests by otl1er 
States Parties to the Treaty to be aO:onlcd 
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:111 0pp0l'lunity to observe th!: lIighi of 
spart' ohjecis launched by thos(~ Stall'\. 

The lIalllre of su ch al~. 0pl'0rtllllily 
for obsel'valioll amI Ihe condiliclIIs IInder 
which il cO\lld be alTorded shall he de· 
termined by agreement between the 
Siaies cOllcl'rncd. 

Article Xl 
ln arder ta promote international co· 
operaiion in the peaccful exploration 
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tl'rllal iC/II;.1 illtt~I"I-:CJ\'el'lIm(,llIal 01'1;;' IIi la' 

tiolls in Ilu: ('''l'lnralioll alld me of f11l1el' 
space, illcl\ldill~ Ihe 1110011 and oliwi 

. CCll'Mial hodics, shall-lil' 'n'M''II\'ccl hl' the 
Slatl'S Parties 10 the "J'l'l'Olt Y eilhcr with 
Ihe appropria te :nternational org;lIIi1.a· 
tion or with olle or more States mem· 
bers of· thal international orgallÎ7.atioll, 
whieh arc Partics to this Treaty. 

Article XIV 
and use oC outer spa ce, State~ Parties 1. This Treaty shall be open ta ail States 
to the Treaty conducting activities in for signature. Any State which does 1101 

outer spa cc, including the moon and.' siglL!his Treaty bdore its entry iota 
other celestial bodies, agree to inCorm (orce in accordance with paragraph li 
the Secretary·General o( the United Na· of this article may accede to it at any 
tions as weil as the public and the time. 
international scientific community, to the 2. This Treaty shall be subject to 

./ greatest extent Ceasible and practieahle, ratification by signatory States. Instru· 
oC the nature, conduct, locations and re· ments o( ratification and instruments of 
sults of such activities. On receiving the accession shall be deposited with the 
said infonnation, the Secretary·General Governmen15 of the Union of Soviet 
of the United Nations sho\lld be pre'· Socialist Republics, the United Kingdom 
pared to disserninate it immediately and of Great Britain and Northern lrel:\I,,1 
elTectively. and the Ulliied . States orAmerië3~ ""hieh 

A,'ticle XII 

Ail stntiolls, installations, equipment and 
spa ce vehicles on the moon amI other 
celestial bodies shall be open to repre· 
5entatives of other States Parties to the 
Treaty on à basis of reciprocity. Su ch 
representati\'es shall gÎ\'e reasonable .ad
vance notice or a projecled visit, in order 
that appropriate consultations may be 
held and that maximum precautions maJ 
be taken to assure sarety and to avoid 
interference with normal operations in 
the facility to be visited • 

Article Xlii 
The prm'isions or this Treaty shall ap' 
ply to the acti\'itics of StOl les P,trties to 
the Treal)' in the exploration and \\Se 
of outer space, including the moon and 
other celestial bodies, whethel' su ch ac· 
tivities arc carried on by a single State 
l'al'I)' 10 Ihe 'J'l'caty or jointly wilh othcr 
States, indllding cascs \l'hel'e they arc 
carried 011 wilhin thc framewol'l:. of in· 
ternational inter·govel'lunental organiza
tions. 

Any practieal questions arising in con· 
nexion \Vith activitie5 carried 011 by in-

POUTle"', ANP SF.CURITY 

are hereby designated the Depositary 
Go\'ernments. 

8. This Treaty shall enter into force 
upon the deposit of instruments of ratm· 
cation by live GO\'ernments .including 
the Go\'ernments dl'sign:lled as Deposi· 
tary C;:;overnments limIer this Treaty. 

4. For States whose' instruments oC 
ratilication or accession arc deposited 
subsequent to the entry into (orce of 
this Treaty, it shall enter into force on 
the date of the deposit o( their instru· 
ments of .ratification or accession. 

5. The Depositary Go\'ermnents shall 
promptly inrofln ail signatory and accecl· 
ing States of the date of each signature, 
the date of deposÎt of each instrument 
of ratification of and accession to this 
Treaty, the date of its entry into force 
and othe\' notices. 

6. This Treaty shall be registel'l'd h)' 
the Depositary Go\'ernmellts pu\'Suant to 
Article 102 of the Charter oC the lTnitl'd 
Nations. 

Article Xl' 
Any State Party to the Trealy ma)' pro· 
pose amendment~ to this Treaty. Amcml. 
ments shall enter Înto rorce for cadi 
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Slale l'art)' to th(~ Tn:at)' ael'eplÏlIg thC' 
alllC'11I1I1ll'lIl~ "1'0" thdr Olr(j'l'irlllee il)' a 
majol'il)' o( the SI;Ilcs l'al'lies to the 
Trealy and thC'rC'afl('r for each TC'main· 
illS SI;\le l'a 1'1 Y to the "J'l'cOlly on the 
date or acceplane(' Il)' il. 

Article XVI 
Any State )'arty ta the Trcaty ma)' gh'e 
notice of its wilhdrawal from the Trealy 
one year afler ilS Clllry into force by 
wrillen notification to the Ueposilary 
Go\·ernmcnts. Such wilhdrawal shaH take 
elTecl one ycar rrom the date of reccipt 
oC titis notification. 

Article X"ll 
This Treaty. oC which the Chinese. En· 
glish. French. Russian and Spanish texts 
are equally authentic, shaH be deposited 
in the archives o( the l>eposilary Go\'ern· 
nients. Duly cerlilied copies o( this Treaty 
shall be trallsmilled by the Depositary 
Governments to the Go\'ernments o( the 
signa tory ami acceding States. 

IN WITNESS WIIERF.OF the un<lersigned, 
duly ilUlhorilcd, ha"ç signe" this Tnmty. 

DONE in ................................. al lhe chics 
oC London, 1\[oscow and Washington. 
the ...................... day o( ...................... one 
thousand 'nille Imndred an(!.. .................. · .. 

Illlcl'vcntion in Ihc Domcslic 
AfI'nit·s oC Stntcs 

GF.NI::RAL ASSEMIILY ADOl''I'S 
]h:SO~UTION 

The General Assembly on December 19 
aclopted a resolution conllelllnillg 0111 
(orms o( intervention in the domestic 
aITairs o( s'tatcs and urging ail states to 
reCraiil from armed inten'ention, suln'er
sion, terrorism or other indirect Corm~ o( 
inlervention to change an existing systelll 
or to interrere in ci\'i1 striCe in another 
stOl le. The resollltion, which wa~ recolII' 
mentled to the Assclllbly by the First 
(l'olitical and Securily) COlllllliuce, WOlS 

aclopted by' a \'ote of 111 in Ca\'our to 
none agaimt, ",ith 2 ahstentioll5 (Malta, 
United Kingdom). The drart, originally 
slIbmiued by the SO\'iet Union, WolS later 
modified by amelldmcilts propo~ed by 19 
Latin Amerlcan delegations and co·spon·. 

~ol'l'cl Il)' ;1 11I1lllhcr (lC ACliC01l1 a1l11 A,jan 
Ildc'gal iClll~. Thc :1I1Il'nI111lI'I1I' wcn' :'1' 
l'w\'C'd h)' a "ole of 100 i" (a \'011 l' to /lnlll: 

a~aiuM. wÏlh 1 ôlhstculio" (1"XI 011 /,. 51.) 
Thc ilell1, elllitlcc! "Slalus oC lhe illl' 

plell1elllalioll of the ])('(bralion on the: 
Inadmi~sibility of 'Inten'eution in dl(' 
J)(llIIcstir AlTairs or States ancl the' l'ro 
tcction of their JndepenllelHe and So\'· 
creignly" WOlS indllded as an ac!ditioll:t1 
item in the agenda oC the Iwenty·Ii .. ~1 
session as the So\'iet Union hac! recplcHC'd 
in a letter dated Sel'temhcr 23. I\l the 
same time, the Soviet Union suhmiued il 
draft resolution IInder which the General 
Assembly would reaffirm the DedaraliQll, 
which was aclopted at the 20th scssion; 
urge the immediate cessation of inten·en. 
tion, in any (orm whatever, in the dome'-· 
tic aITairs oC states ancl peoplcs; cali 011 

ail states to carry out Caithrllll)' their ohli· 
gations under the United Nations Chart!· .. 
ancl the provisions o( the Declaration on 
non·inter\'ention (resolution 2131 (XX»; 
condemn ail forms of intervenlion in the 
domestic alTairs o( states and people~ as a 
hasic source o( danger to world pc:tcr; 
illlt1wlIl'n thml! 5tiltC~ which, in \'iO)iltioll 
of the United Nations Charler and the 
Declaration on non·interventioll, eng:tgc 
ill armccl intervention in the domcstic 
alTairs or other states ancl peoples, that hy 
so doing they assume resllonsibilily Cor ail 
consequences which mOly ensile, inc1U!ling 
comequences to themsc1ves. 

COllsideration in Commillee 

The l'irst (l'oliticill and Securily) Com· 
mince. which consitlered the item from 
Decemhcr 5 to 12, had bdore il the draft 
resolution submitted by the Soviet Union. 
On No\'emlJrr 30, the represenlali\'es oC 
Hl Latin American states-Argenlin;!, 
Boli"ia, Jlra1.i1, Chilc, Cblomhi;!, Cosla 
Rica, the Dominican Repuhlir, Emaclor, 
El Sal\'ador, Guatemala, IIaiti. Honduras, 
lI(cxico, Nicaragua, l'analll:1, Paraguay, 
Peru, Urllguay al1el VCllcwcJa- snhlllitlcd 
amemlmenls to the dr:lrt resolulion hl" 
fore the Comminec. On DC'cembcr 9 and 
10, the same tlelegatiollS suhlllittcd re· 
"ised amendments to the drart. Thl'~c 
were subsequentl)' co.sponsored hr nurlll:t, 
Burundi, the Democratie RellUblie of lhe 
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Belgium: Proposal (A!AC.105!C.2!L.7!Rev.2 

and Corr. l, 2 and 3; and WG II 21) 

CONVENTION ON THE UNIFICATION OF CERTAIN 
RUIES GOVERNING LIA.BILITY FOR DAMI\.GE 

CAUSED BY SPACE DEVICES 

TheContracting Parties, 

Recal1ing the Declaration of Lega~ PrincipleG governing 
.the at:tivities of States in the exploration and use of outer spa ce 
adopted by the GeI;leral Assembly of the United Nations on 13 December 
~963 and embodied in resolution ~962 (XVIII). 

Recognizing that activities in the exp~oration and peaceful 
uses ·of outer space may from time to time res~t in damage, 

. . 

Recognizing the need to estab~ish rules governing ~iability 
vdth a view to ensuring that compensation 1a paid ·for damage thus caused, 

Have agreed ~s rollov~: 

Article l 

(a) The provisions of this Convention shall apply to compensation 
for damag~ caused to pers ons or property by a space device or space 
devices. They sball not apply tO,compensation for damage caused in 
the territory of the launching State or suffered by its nationals or 
permanent residents. 

(b) The occurrence of the event causing the damage shal~ creatc 
a liabi~ity for compensation once pro of bas been given tl~t there is a 
relationship of cause and effect between the dama~, on the one hand, 
and the launching, motion or descent of all or part of the space device, 
on the other hand. 

(c) Liabi~ity for compensation shall cease to exist in the event 
of wilf'ul misconduct on the part of the app1icant State. "Wilful mis
conduct" shall be understood to mean any act or omission perpetrateù 
either with intent to cause damage or rashly and in full know~edge that 
damage wi~~ probably result. 

Article II 

"Damage" shal1 be understood to mean any 10ss for which 
compensation may be clairned under the Law of the place where the 10ss 
is caused. Any dama~ suffered by a ship, aircraft or space device 
and by the persons and property carried therein shall be deemed to have 
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been caused in the territory of the flag State or, in the case of a 
space device and the persons and property carried therein, in the ' 
territo~J of the launching State. 

"Iaunching" shall be understood to mean an attempted 
launching or~launching operation proper, whether or not it fulfils 
expectations of those responsible therefore. 

"Space device" sball be understood to mean any device 
intended to move in space and sustained there by means other than the 
reaction of air, as well as the equipment used for the launching 
and prop~sion of the device. 

"Iaunching State" shall be understood to mean' the State 
or states which carry out the launching of a space device or "Tho se , 
territory is used for such launching. 

"Applicant State" shall be understood to mean the state 
which has been injured, or whose nationals or permanent residents have 
been inJured and which presents a claim for compensation. 

Article III 

The launching State shall be held liable for compensation 
for damage causèd in the circurnstances stated in Article l, as defined 
in Article' II. If several Sta.tes partic1pate in the launching of a 
space device, each of them shall b'e liable for compensation for the 
whole of the damage, and a claim for compensation may validl.y be 
addres .. sed to any one of them. 

Article ,IV 

(a) Within two years after the occurrence of the dallage, 
or after the identification of the State liable under Article II, the 
applicant State sOOll present through the diplomatic channel, 1.0 the 
State which it holds liable, all claims for compensation concerning 
itself and its nationals and residents. 

(b) If the applicant State or a pers on represented by it 
brings an action for compensation before the Courts or administrative 
or~ns of the Statereceiving the claim, it shall not at the same 
time present a claim for compensation for the same damage under the 
provisions of this Convention. The said provisions shall not be 
considered to require, by implication, the prior exhaustion of such 
remedies as nay exist under the rules of ordinary l.av in the State 
recei ving the claim. 
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Cc) If the State receiving the claim has not taken, within'" 
six months after being approached, a decision considered satisfacto~J 
by the app1icant State, the latter may have recourse to arbitration. 

Within'ninety days of the date of the request addressed 
to it by the app1icant State, the State receiving the claim sha11 appoint 
one arbitrator, the app1icant State shall appoint a second and the 
President of the International Court of Justice a third. If theState 
receiving the claim fai1s to appoint its arbitrator within the prescribed 
perind, the person appointed by the President of the In'I;ernational 
Court of Justice shall be the so1e arbitrator. 

The Arbitration Commission shall take its decisions 
according to lavand by majority vote. It shall make an award within 
six months after the date of its establishment and its decisions shall 
be binding. 

Cd) Surns due in compensation for damage ahall be fixed and 
payable either in the currency of the appli~ant State or in a freely 
t~n§f~~bl~ QYrr@nG1! 

(e) The periods specified in thisArticle shall not be subject 
to interruption or suspension. 

(f) There ahall be joinder of claims where there is more than 
one applicant in respect of damage due to the same event or where 
more than one State ia liable and the damage ws caused by more than 
one spa ce device. 

Article V 

1. This Convention shall be open for signature by States 
Members of the United Nations or any of the specialized agencies 
or parties to the Statute of the International Court of Justice, 
and by any other State or international or~nization invited by the 
General Assembly of the United Nations to become a Party to the 
Convention. Any State or international organization which is invited 
to do sa but does not sign this Convention may accede to it at any time. 

2. This Convention shall be subject to ratification or approval 
by signatory States. Instruments of ratification or approval and 
instruments of accession shall be deposited with the Secretary·-Genera.l 
of the United Nations. 
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3. This Convention shall enter into force thirty days a:rter 
the date of the deposit of three instruments of ratification, approval 
or accession. For each State which deposits its instrument of 
ratification, approval or accession after the entry into force provided 

. for in the preceding paTagraph, this COllventiun shall enl;er" into force 
on the date of deposit of such instrument. 

Article VI 

International organizations acceding·to this Convention 
in accordance with the provisions of Article V shall have the sam.e 
rights and obligations as states. The States members of the said 
international organization shall be held jointly liable for the 
obligations of the latter, in the same mnner as provided for in 
Article III, whether or not such States are parties to the Convention. 
The accession of an international organization shall be accompanied 
by a notification of the acceptance by the States members of the 
organization concerned of the joint obligations so assumed. 

The elaims referred to in Article XV (a) MaY, in the C~6e 
of the international organization, be presented through the Secretary-
General of the United Nations. . 

Article VII 

Each Contracting Party ma.y notify the Secretary-General 
of the United Nations of its witharawal from this Convention not less 
than five years a:rter its entry into force. Such withdrawal shall 
take effect one year a:rter receipt of the notice which must be in 
writing. Such withdrawal shall not relieve the Contracting Party 
concerned of any obligation or liability arising from damage inf'licted 
before its withdrawal takes effect. 

Article VIII 

This Convention ma.y be amended or supplemented at the 
proposal of one or more Contraeting Parties. Such amendments shall 
take the form of additional proto cols which shall be bind.ing on sueh 
Contracting Parties as ratii'y, approve or aceede to them. Sueh proto cols 
shall enter into force when the majority of the Contracting Parties . 
to this Convention have thus aeeepted them. 
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Article IX 

The Secretary-General of the United Nations shall inform 
signatory states, and those which ratify, approve or accede to this . 
Convention, of signatures, the deposit of instruments of ratification, 
approval or accession, the entry into force of this Convention, proposals 
for amendments, notifications of acceptance of additional protocols, 
and notices of withdrawal. 

Article X 

This Convention, of which the Chinese, English, French, 
Russian and Spanish texts are equally authentic, sha11 be deposited 
with the Secretary-General of the United Nations, who shall send 
certified true copies to a11 signatory states andto any State Member 
of the United Nations which so requests. 
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United states of America: revised proposal 

(A/AC.105/C.2/L.8/Rev.3) 

CONVENTION CONCERNING LIABILITY FOR DAMAGE CAUSED BY THE 
IAUNCHING OF OBJECTS INTO OUTER SPACE. 

,(Changesfrom the revised draft submitted on 20 October 1964 are indicated 
by underlined words (new language - except in preamble) and deletions by 

crossing through.), _ 
' .. 

The Contracting Parties, 

Recognizing that activities in the peaceful exploration and use of outer 

. space may on' oc'casion result in damage, 

Recalling 'General Assembly resolution 1962 (XVIII),entitled "Declaration 
, . 

of Legal Principles Governing Activities of States in the Exploration and Use 

of Outer Space", 
, 

Seeking to establish;a uniform rule of'liability and a simple and expeditious 

. procedure governing f~nancial compensation for damage,. 

Believing that' the establishment of such a procedure will contribute to the . . ' . 

. /. growth of friendly relations ~nd co-operation among nations, 

. Agree as' follows: 

1 
ARTlCLEI 
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(c) "Launching State" means a Contracting Party, or an interna.tional 
, ---, . 

organization which has transmitted a declaration Bg~~~~eat~~B to the Secretary-

, General under Article III, paragraph l, o~ this Convention, which launches or 

,procures the launching ot: anobject into outer space or whose territory or facility 

, is used in such launching, or which e~~ercises control "ver thé .orbit or trajectory 
\ 

. of an object. 

(d) "Presenting State" means aState which is a Contracting Party, or ~ 

'. international organization which has transmitted a declaration Bg~~~~eat~t;B to the 
'~--' 

Secretary-General under Article III, paragraph l of this Convention, which presents 

, a claim for compensation to a Respondent State. 

(e) "RespondentState" means a launching State, or an' international 
.. _; .... ..... .. - -. 

organization which' has.transmitted ~ declaration-.Bgti:~~eati:9B ta theSecretary-

General under Article 'III" paragraph l of this Convention" from, ~hich 'compensation 

is sought by a Fresenting State •. 
. 1 

,ARTICLE II 

1. The launching Stat'e shall be absolutely liable and undertakes' to pay 

compensation to the Presenting State" in accordancewith the provisions of this 
; , , , 

Convention, for damage on the earth, in air space" or in outer space, l1hich is 

caused by thelaunchi~g of an object into ,outer space, regardless ot: whether sueh 

damage occurs during launehing, after theobjeet has gone into orbit, or during 

the proeess of re-entry, ineluding damage caused by apparatus or equipment used 

in sueh launehing. 

2. If the damage suffered results either wholly or partially from a wilful 

or reeltless aet'or omission on the part of the Presenting State, or'of natural or 

juridieal pers ons ~ it represents, the liability of the launchin~. State to pay 

compensation under paragraph l of this Article shall, to that extent,. be wholly 

,or partially extinguished. 

3.' If under this Convention more than one launehing State woulà. ER,e.;\,.;' be 

liable te-pay-eeEPeBsatieB-~e~-4e.me.ge-iB-=e;'atieB-te·e.BY-OBe-iBeiàent··QBàer-tnis 

e~BveBti:QB, the Presenting State may proeeed against any or all sueh States 
'" 1ndividuallY or jointly for the total amopnt of damages, and once the amount of 

1 '. liability ie agreed upon or otherwis~ eetablished, each such State proceeded 

against shall be liableto pay tRe-~Q~ that amount e~-8QeR-e~BpeB8atieB, provided 
. ',' ... -

,/ 
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that, in no event shall the aggregate of the compensation paid exceed the amount 

which would be payable under this Convention if only one Respondent .State were 

liable. 

4 • The compèns~tion whiah aState shall be liable to pay for damage under 

this Convention shall. b~ determined in,accordance with applicable principles of 

',! international law, justiC!e" and e:quity. 

• 1 

,1 
'1 
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ARTICLE III ' 1 

1. If an international organization which conducts space activities transmits 

to the Secretary-Genera1 of the United Nations a declaration'that it accepts and 

undertakes tocomply with the provisions of the present Convention, ail the 

provisioné, except Articles X, XI, :paragraph 2, XIII, XIV, ancl X!l, sha;Ll apply to 

the organization as they apply to aState which is a Contracting Party. 
. S· . 

3. The Contracting Parties to the prefent C~nvention undertake to use their 

best endeavours to ensure that any international organization which conducts space 
- 1 

activities and of which they are constituent,members is authorized to malte and will 

make the declaration referred to in paragraph l of this Article • 

4. IR-tàe-eveRt-tàat-aR-iRteFBati9Ral-~pgaBiEatieB-fai18-tg-~ay If within , --
one year of the date on which compensation has been agre~d upon or otherwise 

establiahed purauant to Article VII, an·international organization :rails to 'Pay 

such com~ensation, each member of the organization which ia a Contractin~ Party 

ahall, upon service of notice of such default by the Presenting State within three 

mont he of auch default, be liable for such compensation in the manne~ and to the 

extent set forth in Arti~le II, paragraph 3. 

ARTICLE IV 

1. A Contracting Party which suffers'damage referred to in Article II, 

paragraph l, a8-a-pesHlt-Qf-tàe-la~RekiR8-gf-a~-9è~eet-iRt9-9~te~-8~aee, or whose 

natural or juridical persons suffer such damage, may present a claim for 

compensation to a Respondent State. 

2. A Contracting Party may also present to a Respondent State a claim of 

any natural person, other than a person having the nationality of the Respondent 

State, ~epmaBèRtl~ residing in its territory. However, a claim,of any individual , 
claimant'may be presented by only one ContractingParty • 

. . ~ , 

:. ;". . 
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3. A claim shall be'presented through the diplomatiç channel. A Contraeting 
, . 

Party may request another State to present its claim and otherwise represent its 

inter~st in the eventthat· it does no'\; maintain diplomatie relations with the 

Respondent State. 

4. Notice of a cla1~ must be presented within one'year of the date on whieh 

the· accident occurred or, if the Presenting State could no'" reasonably be e~tpected 

to have known o:r the' facts gi ving rise to 'the claim, wi thin one year of the dat e 
. on which these facts. became known to the Presenting State • 

. , .-

ARTICLE V: 

K State shall not be liable tinder this Convention for damage suffered by its 

· own nationals. 

AR'nCLEVI 

1. The presentation of a claim under this Convention shall no'li require 

exhaustion of any remedies in the Respondent State which might otherw1se existe 

2. If, however, the Presenting State, or any natural or juridical person 

whom it might represent" elects to pllrsue a cl~im in the administrative ageneien 

· or ~ourts of the R~spondent State or pursue etàep international remedies ~utSidG 
.this Convention" it the Presenting Sta~ shall not be entitled to pursue e. such 

· claim under this Convention. 

ARTICLE VII 

1. If a claim presented under this Convention is no'" settled within one :rear 

. , from the date on which dOcumentation is completed, the Presenting State may request 
,1 i ... -

the establishment of a commission to decide the claim. In such event, the 

.. '. 'Respondent State' and the Presenting State shall each promptly appoint one pers on 

. to serve on the' commission, and a third person, who shall act as chl'lirman, shall 

be appointed by the President of the International Court of Justice. If the 
. . 

. RespondentState fai~s tç appointits member withinthree months, the person 

iBè.!viè.\le.l I:!,ppointed by th~.President oi the International Court of Justice shall 

èonstitute the Solé meniber of the commission. ' . ,. ' 
,: 
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2. No increase in the membership of the commission sha11 tal>.e place "t-Thm'e 

two or more tae:Fe-i.e-13.93?e-taBB-c;JBe Presenting States or Respondent S'cates are 
. - ---

joined in any one proceeding before the commission. The Presenting States sa 

joined may cOllect1vely appoint one pers on to sel~e on the commission in the same 

manner and sUbject to the same conditions as would be the case for a single 

Presenting Stàte •. Similarly, where two or more Respondent States are so joined, 

they may. collectively appoint oneperson' to s'erve o~the commission in the same 

way •. 
1 

The commission.shal~ determine. its m~ procedure. 

The commission s,ball conduct its business and arrive at its decision .. 
by majority vote. 

5. The decision of the commission shall be rendered e~~editiously and shal1 

be binding upon the parties'. 

6. The expenses incurred in conne~~ion with any proceeding before the 
1· • . 

c'ommission sœll bel divided equally between the parties in the prcceeding. 
":,-

ARTICLE VIII . ' 
Payment or compensa.tion sœll b-e made in a currency convertible readily and 

: . . 
without lOBs of value into the currency of or uaed by thé Presenting State. 

ARTICLE IX 
,. 

The liability of the, launching State ahall not: exceed $ with 
---~-

respect to each la~ching. 

ARTICLE X , 

Any dispute ariaing frcm th~interpretation or application of this Convention, 

,.'. which ia no'C; prev:Lously settled by other peaceful means of' their own choice, may 

< be ref'erred byany"contra~ting Party thereto to the Interna'C.ional Cèurt of Justice 
. \ 

,f'ordecision. 

, ARTICLE XI 

1. A Contracting Party may propo~e amendments to this Convention. An 
, .' \ " . , 

'. amendment ahal1 come11'1to' force for· each Contracting Party accepting the amendment 
. , \.' ~:', .: :.' 

-.t'., 

, ' , ", ."":.: 
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on acceptance by a majority of the ContractingParties, and thereafter for each 

remaining Contracting Party on acceptance by it. 

2. After this Convention has been in force five years a revi!3ion conference 

may be ,ca11ed upon the reques~ of a majority of,Contracting Parties. 

ARTICLE XII 

A Contractine; Party may give notice of withdrawal from this Convention five 

years after its entry, into 1'orce by written notification to the Secretary-General 

, 01' the United Nat,ions. Such, withdrawal shall takè effect one year from the date 

01' receipt 01' the notific~tion by the Secretary-General. SQek-wi~pA~awa1-8Bal~-B9~ 

pelieve-a-State AState witbdrawing from this Convention sha1l not thereby be 

Eelieved. of any obligation, or, ,liabilt ty with respect to damages aris ine; before 

witbdrawal becomes effective. 

AnT!CLl!l XI!! 

The Conv,ention shall be open for signature by States Members of the United 

Nations or ~f any of the E;!pecializedagencies or Parties to the Statute of the 

International' Court Of'Justice,'and b~ any other State invited by the General 

Assembly of the 'Unit~d;'NB;tiè>ns to become a party., Any such Sta.te which does not 

. sign thisConvention,"ntay' a.ccede to it' at any time. :_; :........ 'f. . " ... \ 
:.~ :':'_.. . . .' ---

ARTICLE XIV 

This Conventi~n shall be subject,to ratification or approval by signatory 
, ' 

States. Instruments of ratification or' approval and instruments of,accession 

shall, be deposited with thé Secretary-'General of the United Nations. 

ARTICLE X!{ 

This Convention shall. ent~r into force thil"ty days following the deposit of th 

. fifth instrument of ratific~tion, approval or accession. It shall. enter into force 
. ",i,' ,., . . 

a~ to a Stats ratifyi,ne;;l a,pproving,' oracceding thereafter upon deposit of its 
, " . :', ,1 ' ': 

instrument of ratification,' approval or accession. ' 
. ~ . . ,,' , , . 

, 1 
1 . 

" ,;" , ' 

1 

.: ....... ' 
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The Secretary-General of the United Nations shall inform a11 States referred 

to in Article XIII of signatures, deposits of instruments of ratification, approval 

or accession, declarations referred to in Article III, paragraph l, 'i:;he date o:f 

entry into force o.f this Convention, proposals for amendments, notifications o:f 

acceptances oi: amendments, the date o:f entry into force of each amendment, requests 

for.the convening of a revision conference, and notices of withdrawal, and shall 

transmit to those States certified copies of each amendment proposed. 

ARTICLE l.'VII 

This Convention, ot whi~h ,the Chinese, English, Fre~ch, Russian and Spanish 

'texts, .are equally authentic, shall be deposited vith the Secretary-General of the 

United Nations,:who·shall.~end c;ert1fied'copies of'each tb.th~ States'mentioned 
, .' • . . " J: ••... - /'" - • 

in Article XIII .-; , " " 
"'- :'. , •• e' ": ',: .' " : ' ' j. 
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Hunga.ry: revised draft Convention concerninp; 
Liability for Damage caused by the Launching 

of Objects into Outer Space 

. (A/~C.105/C.2/L.10/Rev.l) 

The Contracting states, 

Recognizing the common interest'of mankind in furthering the peacèful 

exploration and use of outer space, 

.Recalling the Declaration of Legal Principles Governing the Activities of . . 
states in the ~1?loration and Use of Outer Space, adopted by the General Assembly 

on 13 December 1963 as resolution 1962 (XVIII)~ 

Considering tha.t the States and international organizations involved in the 

launching of objects into outer space should be internationally liable for damage 

caused by these objects, 

Recognizing the need for establishinginternational rules and procedures 

concerning such liability to ensure protection'againstdamage caused by objects 

launched into outer space, 

Believing that the establishment of such rules and procedures would facili'tate 
• 

the taking of the greatest possible precautionary measures by states and 

internationalorganizations involved in the launching of objects into outer spac::: 

to protect against damage. inflicted by objects launched into outer space, 

Have decided to conclude the present Convention: 

The scope of liability 

Article l 

1. The provisions of this C~nvention shall apply.to compensation for loss 

of lif'e, personal ~njury or other impairment of health, and damage to property 

/hereinaftercalled "damageV: 

/ ... 

. ... -_._ .. -._------_._-~------
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(b) causedinouter space, in the ~tmosphere oron the ground by any rnaoned 

or unmanned space vehicle or any object after being launched, or conveyed into 

outer space. in any other way, 

but theyshal1 not apP61 to nuclear damage resulting from the nuclear reactor of 

space objects. 

2. Liability is also incurred even if, for aDY reason, the space··vehicl,~ 

or other object has not reached outer space. 

,. For the purpose of this Convention "Space Object" means space ships, 
."' , 

satellites, orbital laboratories, containers andany other devices designed for 

movement in outer space and sustained there otherw1se than bY the reaction of air, 

as well as .th~ meansof deliver.y Of such objects and any parts thereof. 

Article II 

1. Liability under this Convention shall not exceed ••• 

. 2. A claim for damage may be advanèed on the ground of loss of profits and 

moral damage whenevercompensation for such damage is provided f9r by the lawof 

the State liable .for damage in genex;al. 
: , 

Article III 

Unless otherw1se provided in articles IV and V, exemption fr~m liabilitymay 

be granted' on~ inso far as theState liable produces evidence that the damage ba: 

resulted from natural disaster or from a w1lful act or from gross negligence of 

the party suffering the damage. 
1 

Article IV 

1. Whenever damage is done to a space object or to pers ons and property on 

board by another space object, no claim shall arise between each other, except 

in so far as the claimant State produces evidencethat the damage has been caused 

because of the fault of the other State or of a person on behalf of whom the latte: 

State might present a c~im (ar~1cl~ VIII). 

2. If in the càse mentioned in paragraphl, a claim arises on the part of a 

. third State, liability or the states liable for the space objects shall be joint , . 
and severale " 
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Article V 

The state shall assume liability for damage caused on the ground, in the 

atmosphere or in out~r space, ' if the damage occurred while exercising an unlawful 

activity in outer space or the space vehicle or object was lauoched for uolawful 
, ' 

purpeses, or if the damage has otherwise resulted from an unlawful activity" In 
, . .' 

,such cases, . the State liable shall be barred from any exoneration whatsoever. 

The subject of liabili ty 

Article VI 

1. Liability for damage shall rest with the State or international 

organiz~tio~ wQich has ~~ched er ~ttem.pted to lauoch the space vehicle or object, 

el' in th@ CaIEU! or A ~ommon und@l'tfikill'h with A11 th@ 8to.'ti@!iJ pfinioipfi'ti;{,IlG ;Ln tlw 

uode~king or with the State from whose territor,r or from whose facilities the 

lauoching was' made, or with the State which,owns or possesses the space vehicle or 

'. object causing the damage.· 

2. 'Where liability may be laid upon more than one State or international 
• 

organ1zation, their ,liability towards the claimant shall be joint and several. 

'. Article VII 

If liability for damage rests with an international organization, the 

.. financial obligations towards States suffering damage shall be met by the 

international organ1zation and by its member States jointly and severally. . . 

Claims, payment, arbitration 

Article VIII---------

A claim for damage may be made.by a State in whose ~erritory damage has 

occ~red or in" respect of damage suffered by its citizens or legal entities whether 
1 

in the te:rritor,r of that State or abroad. 

Article IX 

A claim must be prés'ented' within one year of the date of occurrence of the 
\ 

~ge,or of the identification of the State that is liable. I~ the applicant 

/ ... 
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State could not reasonably ùe expected to have known of the facts giving rise ta the 

claim,· theclaim must be presented within one year of the date on which tbese facts 

officiall,y became known~· 

Article X· 

The claim shall be prese:p.ted through diplomatie,. channels. The claimant State 

may request a third State to represent its interests in the event it has no 

diplomatie rela~ions withtheState liable. 

Article XI 

1. In case the State l1able does not satisfy the claim of the claimant State} 

the claim for compensation shall be presented to a committee of arbitration set 

up 'by the two states on a ba.sis of pari ty. This commi ttee w:tll deternrlne i ts bWh 

procedure. 

2. Should the committee mentioned in paragraph l not arrive at a decision, 

the States may agree. upon a.ti internatioœl arbitrationprocedure or any other methcd 

of settlement accep~ble·to both State~. 

Article XII 

Claim for compensation for damage caused by a space ship of a foreign State 

shall not constitute ground for sequestration or for the application of enforcement 

measures to such spaceship. 

Fiœl clauses 

Article XIII 

This Convention shall be open for signature to aIl States. It shall be 

subject to ratification. Instruments of ratification shall be deposited with the 

Secretar,y-General of the United Nations. 

2. It shall enter into force thirty deys after the deposit With the 

Secretar,y-General of the United. Nations of the fifth instrument of ratification • 

• _ • 1 . • • • ' 

.•••••• _ •• 1 •.••. ~_.' ___ ••• __ ~ ....... __ .. k_h .. , ... _. __ ....... - ...... - •• _-,.-'" .•• -.- .••.•• ---.-----••••.•. ~_ ..... - .•• ---------- -
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Article XIV 

After the Convention enters into'force' it shall be open for accession to other 

states. Instruments of accession shall be deposited with the Secretar,y-General of '. 

the United Nations. 

Article XV 

With respect to each .State which ratifies the Convention or accedes there.t_o." 

. after the depo~i ~ of the firth instrument of ratification, the Convention sball' 

enter into force ·thirty days afterthe date of deposit by thè State. ofits 

instrument of ratification or accession. 
". 

.' , 

Article XVI . 

Any Contracting state mal" denounce this Convention by' notification to the 

Secretar,y-General of the United Nations. The denunciation shall take effect 

one year after the date on whichthe notificà.t:Î.on has.been received by the 
, . 

Secretar,y-General of the United, Nations. 

( 
1 

Article XVII 

The Secretar,y:General of the United Nations shall notify' all states 

concerning: 

(a) The sigDature of this Convention and the deposi t pf ins·Ll'Ument.Fl 'of 

.I:a.tifj.l.!ati.on 0:1" accession inaccordance with articles "XIII and XIV; . 

(b) The date 9f entr,y into f"rce of this Convention' in accordance wi th 

8.1··(,.l,.1PR XIII ~nd XV; 
(c) Denun(':fa.+.ions receiveil in acco.l'ùance with arliclè XVI. 

Article XVIII 

The original of this Convention,.of which the texts in the Chinese, Eng1ish, 
\ 

French, Russian and Spanish languages are equallY authentic, shal1 be deposited 

with the Secret8.r,y-General of the United Nations, who' she.ll transmit cerlified ,-. 
\ copies tbereof to all States.' 

,1 
:',' . 

~ - ............... __ ......... ~~ ... _.~:: •• _~.:'-' '.~. --~ ,-".: ~-~~. ,: ~_I, ..•...•. j/,'_· ~,'. _,: ~'_. _ .... __ ... ' .. ____ .- __ ._. '. ' . . . --- - - --- ---_ ..... - - - - -----, "._ ... , .. -... -~-.~.:-.~- ..... -._- ~-- .. ~_...:..._ .. ~-:..,-_.-_.~-~_._------



A. P PEN DIX D 

LIABILITYFOR DAMAGE CAUSED BY OBJECTS 

LAUNCHED INTO OUTER SPACE 

183 



" 

, 

(. 
r 

r, 
f' ' 

i, 

, " 

" 

1 

l-' 
H 
{f;J3' 

~ 
1 

v 

" 

Preamble 

Definitions 
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BEWIUM: PRorosAL (AlAC.105/C.'2/L.7/Rev.2 
and Corr.l, '2 and 3; and WG.U/27) 

CONVEflI'ION ON TlIE UNIFICATION OF CERTAIN 
, RULES GOVERNING LIABILI'l'Y FOR DAMAGE 

CAllSED BY SPACE DEVICES 

The Contracting Parties, 

Recal.l1ng the Declaration of Legal 

Princ1ples Governing the Activ1tie9 of 'States 

ln the Exploration and Use of Outer Space 

'~:by 'Glu; Geuual As::cmbly of the' United 

. nations ~ 13 DecemlÎer 1963 and embodied in 

resolution 1962 (XVIII), 
Recogniz1ng that activities in the 

. eXploration Blld peace~ :uses of ou~er space ms.y 

:frœI time to time ,result in damage, 

Recognizing the need to establ1sh rules 

govern1ng l1abil1ty vith a viev to ensuring that 

~ation is paid for damage thus caused; 

Have agreed as follovs: 

-~-. 

Article 2 

.1lama8e" shall be understood to mean any 

loss for Wich compensation ms.y be cla1med under 

the lav of ~e place 'llhere the loss is caused.' 

AD7 damage suffered by a ship, aircraft or apace 

dev1ce and by the persons and J!l'Operty carr1«:d 

therein shaU be deemed to have been 'caused in 

the territory of the flag State or, in the case 

of a apace device and the persons and, property 

carr1ed therein, in the territory o! the 

launching Stete. 

"Laun~ shall be understood to mean an 

attempted launch1ng or a launch1ng operation 

• N~ 

J, 

UNITED' 5TAi'J!5: PROPOSAL 
(AI AC. 105/C.2/L.8/Rev. 3) 

CONVENTION' CONCERNING LIABILI'l'Y FOR DAMAGE 
~AUSED BY THE LAI1NCHIBG OF OBJECTS IN'ID 

OUTER SPACE 

The cantracting Parties, 

, Recognizing that act1vlties in the peaceful 

exploration and use or outer space aia,y 'on 

~cèasion result in damage;, " ' 
, . Recalling General Assembly ~solutlon 1962 

(XVIII), entltled "Declaration of ~gaI 
',Princlp1es Govern1ng Actf.v;f.tles of States in 

'thé Elc.Ploratlon and Use of Outer: sPace" , ' 

Seeldng to establ1ah a un1f~l'III, rule , of 

l1eb1l1ty an'il a s1m,pl~ and exPed1t1ous procedure 

governing-f1nanclal compensation f~ damage, , 

Belleving that the establ1shmel!t ot 'such a 

procedure vill contributeto the grovth of 

friendly relations and co-operation ,among 
nations,-

Agree as follovs i 

"-

... .:!.~ .. " 

"." :' 

HUNGARY: PROPOSAL 
CAl AC. 105/C.2/L',lO/Rev. 1) 

'CONVEflI'ION CONCERNING LIABIU'l'Y FOR DAMAGE 
CAllSED BY THE LAUNCHING OF OBJECTS IN'ID 

OUTER SPACE -

'nie Contractlng States, " 

Recogniz1ng the COIllllOll interest or msnldnd 

,in furthering the peaceful exploration lUId use of 

outer apace, 

Recall1ng t~Declaration, of Legal Princip1es 

Gove,1'I11ng the Actlvitles of Stetes in the 

~orat1on and Use of oUter Space, adopted by the 

General AssemblY on 13 December 1963 as resolutton ' 
,1962 (XVIII), , 

Consldering that the Stetes and internatio~ 

organizat10ns involvedin the launching of obJects 

,into oulier space shol.Îld be internet10nally l1able 

fOr damage caused by these obJects, 

ReCogniz1ng the need for. establ1shing 

1Dt~lonal rules and procedures 'concerning suc!> 

11~1l1tY' to 'ensure protection lIgainst damage 

~ed by obJects' launched lnto outer space, 

: Be11eving t~t the establ1shment of such rules 

laid' procedures lIOuld facil1 tate the tsldng of the 

:' 8re~test lX's~ible precauti~' ;"'asures by Stetes 

\ 
"" "'/', '~""'~"" ,,' ',,',',:,mid iDternat10nal organizations involvedin the 
, .""'~~-'-. ".~ . ~ 

:';, ," . ",:," 'lIiui!ch1ng Of obJects lnto outer space to protect 

:,. '.,,:,l ,: ;": '~:: againstdamllie lntl1cted by obJects launched into . " 
--,.. " , '',; '; ", "'outer, apace, , ' ' , 

.: .. ~~: L .. :: :'7'-~ 

,i/ ):: 
Article l 

For the purposes of t!rl~ Conv:e!,ilcin' 

(a) '"Damage" meBDS. loss of'lite, Personal . . '.. 
InJury, ordéstruction or loss of, Or ~e to, 
property. ' :' ' 

(b), The term'"launch1ng" ~C:IUde~: _. 

at~empted launchings. 

(c) "Launch1ng Stete" means ,a 'Contracting 

Party, or an lnternat101111l orgsn~za~lon Wich 
, , 

bas transmitted a declaratlon to the Secretery-

GeneraI under Article nI, paragraph l, of Ws 

':~' Have dec1ded to conclude the present 

Convention: -' 

Article l .. 
:-.,. 

1. The, provisions of this Convention shall 

apply to compemJlltlon tor loss of life, personal 

inJury or othèr impa1rment of health, and damage to 

l=p8rty (herel~er called "damage"): ... 

3. For the purpose of thia' Co~vention ·Space 

ObJect" Méans space ,ships, 'satellites, orbltal~ 
laboratories, conta1ne~ and &DY other devices 

deslgned for movement lu outer space and, sustained 

there otheMse than by ,the ,reaction of ù.r, as vell 

as the lllesns of del1very of lIuch obJects and any 

Convention, Wich leundaes or procures the , part~ thereot. 

launch,1ng ()f an obJect into outer apooe or ~0811 

.. 
-' 

, ' 
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Field of appllcatio;l 
and exemptions from 
provioians of 
~ 

Article 2 (~) 

proper, vhether or not it 1'ul.1'i~· expectat10ns 

of those responsible therefor. 

"Space dev1ce" shali be 'understood te mean 

any device intended to move 1n space and 

sustained there by means other than the react10n 

of air, as vell as the equipment used for the 

launcbing and propÙls1on of the dev1ce. 

"taunch1ng state" sball be understood to 

mean the State or States whicb carry out the 

launch1ng of a space dev1ce or vhose terr1tory 

1a used. for sucb launcbing. 

~APpl1cant state" sball he lDlderstood to 

mean the State whicb, bas been 1liJ~ or wose . 

. national", . or ~ent, residents have been 

. inJured, and whicb ;presents a cJ.ai!n for 

compensation. 
. ".' 

Article 1. 

(c) ..."wilM. miscOIiduct" shall be-lDlderatood 
\. . 
te mean any set or omiss1on .perpetrated either 

vith intent, to cause <Ùllll86e or rashly and in full 

knovledge that <Ùllll86e vill probably result. 

. Article 1 

.. f) 
Art1cle l (contrd) 

terri tory or fac1l1 ty 1.a usea in ai1ch lBlinch1ng; __ , 
or which exercises cœtroi over the orb1t or 

_::..._~.-:; !.:". .• M._, "::.' :-:.--::,-

. . . 
traJectory of an object. 

'-':(d) ·Present~ Statell ,.;,~ ~. State 'whicb 

1s a Contract~ ~: :~·.an 1nternatiOnal . 

organ1zation which'has transmitted a declarat10n 

to the Sec7"tary-General ~er Àrticle ,In, 
parII81'Bph.1 of this Ci:mveiruon, which presents, a , 

claim for compensat1on te a Reapondent state. 

(e)' ri~spondent State'" méana"a ~ng 
'. , .' 

state, or an Internatlanal organ1zation wich 

bas .transm1tt~d a ~t1on te tIle Secretary-, 

,General under ~cle m, parai!ra}lh 1. ot ~s 
Convention~. tram which compensation ia aought by 

a Prea.enting state; . 

ArUele"U 

. 4. The' compensat1on lIh1cha state shall be 

l1able te pa.y fer dsIIiBse under thia Convention 

shall. be det~ned iD. accordance vith appl1Cable 

pr1nciples' of internat;Ionallav, justice and 

Ï!quity. 
",.: 

.\ 

Artlde II 

.-', 

- \~ 

" -
. ~ Article II t'~\::'-. 

2. A cla1III tor damsge ma.y be advanced on 

the sround ot losa' ct profits and morsl. damae;e 

whenever compensation for such dsmsge ia :Prov1ded 
tor by the lav of the state l1able tor dsmsge in 

geDiera1. " 

Article l 

(a) The FOvisioDaOf this. Convention sball, 1.; The. J"a!!:"chf~ Staté aball be ,.~o1.utely L 'DIe provisions ot this Convention shaU 

apply te compensation for <Ùllll86e caused te persans l1able and lDldertakes 1:0 pa.y compensation te the apply te compensation tor loBB ot' l1te, personal 

1njury or other 1mpa1ment ot hesl.th, and damage te 

property (hereinatter caUed ·~e·): 

or property by a space dev1ce or space devicel!. 

They sball net apply te compensation for lÙlm!l8e 

~ed in the terr!tory of the launcbing State or 

" sUttered by its nations1s or pemanent residents. 
~ : 1 

._r" 

r 

, -- .' 

/ 

Presenting.state, in aceordance vith the 

provisions ot this Coment1on, tor ~ on the 

earth, in air space, or:in outer spaCe, Wich 1s 

. caused by the launchiug ot an object 'inte outer 

space, regard1ess ot lIIIêther sÙCh ~e OCClll'!l 

during launch1ng, atter the obJect bas gcme 

into orbft, or durill8 1;he process ot re-entry, . 

1nc1uding lÙlm!l8e caused by apparatus or equipment 

used in such ~clung. . 
. ..... . .-. 

Ca} ~ed by sn object launcbed inte outer 

lipace, or 
(h) caused in outer space', in the atmoapheré 

lOran. the ground by sny manned or uaDuwied Bpace 

. veh1cle or any object, atter be1ng lsunched, or 

conveyed inte outer space in any.other VSII, 

..... 

but they shaU net apply te. nuclear dsmag~ resulting 

b'OIII the nuclear reactor ot space objects. 

~2 •.. itllb11:1ty is alsG inc:urred even if; tor 

sny reBl!.on, the space vehicle or other obJect haB 

. " DOt reached outer. s~e. 

. "ArtIcle V 

A ètate ahaU nOt lie llab1.e under this 
" . 

Convent1on tor damsge saUered by its ovn 

nationals. .. 
..)' 

-...... 
., ". 

-.t.:. f .c 
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State and international 
organizations made 
lieble and question of 
joint llabill ty 

... ; . 

Article , 

The launching State sball be held llable for 

compensation for damage caused in the , 

circumstances stated in article l, as defined in 

'art1cle 2. If several States participate in the 

launchlng of a spacedev1ce, each of them shap. 

'be lleble for compensatlon for the wole of the 

damage, and a claim for <:OIIlpensation may ,validly 

be addressed te any one of them. 

[Article 2 

"taundûng stateB shall be understood te 

mean the State or States vhich carry out the 

Article II, 

1. The launchl",~ State ahall he ebsolutely 

l1able : .••• 
.L-

/irt~ l 

(c) "~ch1ng StBteB means !1 Cont~ting 

Party, or an internaticmaf organizatian 1Ih1ch 

haB transmitted a declarat1-on te the Secretary

General, wider Article III, parsgraph 1, o~ th1a 

Convention, wlch J.awicbes or procures. the 

launchi!'8 ,of an ,o~ject into outer space or wose 

territory or facill~y :lB used in such laundûng, 

or 1Ih1ch exerc1ses control over the orbit or 

tH.lèct~ry of an Obj~ct.J 

-,e· 
""' .. ' ~ .. 

Art1clé VI ' 

1. 1.1~1l1ty for d~e shaÙ rest vith the 

~te.or intèrDational organlzat1on·vhich bas launched 

'or .attempted te launch'the 'space vehicle or obJect, 

or in the case ot Il COIIII1On undèrtaldng, vith &ll the 

states partic1pating in the undertak1ng or vith the 

State mm wose térritery or tram wose tac111tiea 

the 1annch1ng vas made, or vith the state 1Ih1ch 0I/I1S 

'or paasesaes the space vehicle or object caus1ng the . . . -
damage. :.- -,,' 

2. Where l1ab1l1ty may he laid upon more thsD 

one state or international orgaD1zation, thetr . 
l1aI>1l1ty tOllVds 'the cls1msnt shall be joint and , J.amtÇhing of ;,. spac~ dev1ce - œ., wose terri torY 

ls 'used f~r such lBJJiJ.cbJ.:DgJ -.. ., , 'aeveral. 

./ ' 

ff1 . 

Art1ele II 
'. 

Art1ele 6 
,.:' ~ under th1s Conventlon lDCIl"e thsD one 

Inte'rnational. organhations acceding ta this 'launch1ng state vould be l1able the Presénting 

COnventiOn in accordanee vith ',the provisions of 

article 5 ahall hIr.·e the same rights and 

state may proceed aga1Dst any or aU auch states 

1nd1vlduall,yor joint:q for the tOtal 8111C1Wit of, 

obl1gations as states. 'D1e states members o!~he, damages, and once the amount of llebil1ty lB 

sald interriational organizatlon shall be held 

'jolnUy l1able for the obugations of the latter, 

", in the s~ manner as provided for in Brticle " 

1Ihether or not such States are parties to the 
, , 

. 'Convention: The accession of an international 

agreed upon or otherv1se establ1shed, each âuch 
State proceeded against shall he l1able te pay 

that amount provided ,that, in no evènt shall the 

aggregate of the compeDSation paid, exc"ed the 

amount 1Ih1ch vould ~ payable ~r th1s 

Convention if only one Bespandent state lIere 

l1able. \ 

,'-;'. 
'h-ticle VII 

- U l1ab1l1ty for damage resta "Ü:h an 

international organization, the finé.ncial obligations 

tovarda, States, ~utrerlng damage '~hall be met by the 

international organizatlon and by 1 ts member States _ 

JOintly, and severally. 

',' 
.~. :---;::'~~#~~~::7?~:"'·~·{"_~::":.~:.~:~~~·_~-

~.": .. :' ;,:.~' ...... ' .. ~ •. :.~:. -
.. : ... ' .,::.~-

organ1zat1~n shall be accompanied by a 

notl~cat,10n of the acéeptance by the States 

members of the o'rganization concerned of th~ Joint 

o~l1gations so assumed. 
Art1.cleIII 

'-: .. :,'. 

'!'hé cla1ms referred to in artIcle "- (a) may, 

in the case of the Interna~1onal organization, 

, bépresented through the Secretary-General of the 

United Nations. 

. , 

, . 
1. Ir an IDtel'D&tlonaJ, organlzation wlch 

conducts space activ1t1és transmit;' te the 

Secretary-General of the United Nations a 

declaration that It aœepts and 1UIdertalces ta 

comply vi th the prov:Ï.s1on.Ii of the present 

Convent1~n, aU the. pmvlB10ns, except Art1c~s X, 

,XI, paragraph 2, XIII, XIV, and ri, aha1l apply 

to the orgal1.1z.ati~ as ~ apply 'ta a Sta~ 
, vhicli '~~ a Contracti:2g hrty. 

- - 2. The Contract:ll!s ,Parties, te the present 

CooVention' widertal'.eto uSe their best eDdeavours 

to 1nsure that any intemational, organization 

. _ 1Ih1ch conducts space -=t!v1ties and of 1Ih1ch they 

IIre,constituent members la authorized te make and 

\li11 make the declaratlon ,referred to in 

,_ paragraph l of ~a Artl.cle. 

" 

_ .. ~, 

: ., 

--

'l". 

/' 
.. ~ 

,C,-S)-:, ~. 

" , 

..... 
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State and international 
organizations made 
l1able anü que3tion of 
Joint l1abllity (~) . 
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Article III (cont'd) 

-: .. ;:..:..-

, 
1l-".' .. ,.:;,' ...... ".";"' ::: ...... , oOo.OC· 

,. Ir vithin one year of the date. on lIbieb 

compensaJion bas been agreed upon or otherv1se 

established pursuant·to. Article VII, an 

internationalOrganiZati?~ fails to pay sÙch 

compensation 'each member. of the organiZation 

1lh1eb 1& ~ Contracting Party shall, upon. serv!c~ 

ofnot1ce of.Sucb default by tpe Presenttng State 

vith1n thrèe months of sueb defaul.t, be l1ab:te 

~or s~ compensation in the JIl!WIer and to th~ 

extenteet forth in Articl.e. II, paragraph ,. 

.. 

0' 

,. 

Question of abs01ute 
l1abil1tyand 

.' exonerat!on froat 
l1ab1l1tt 

~ 1 
'f-' 
.'r" 
-cP 

'o-J 
1 

~ 

. ' 

" 

;. 
'0' 

.' 

Article l 

(b) 'nie occurrenc~. of the event causing ~e 

~ shall create a l1ab1l1ty for compensation 

'. once proof bas been given that there is a 

relationBh1p of .cause and effect betlleen .the 

o Article II 

L The launch1ng State Bhall he absolutely 

l1able and undertakes to pay compensation to the 

Presenting State, in accordance 'vith the 

Article nI 
Unl.ess otherv1se provided in.Articles IV and 

V, exemptiOl1 trom llabi~ty ma.y·he sraated onq :La 

BO tar as the State llable producelS evidence that 

provis~Ons . ot th1s Conventiori, tor damage 011 the . the damagé bas result.e<i tram natural d1saater or 

iIIIma6e. on the one' hand, and. the launch1ng, motio" earth, in air space, or :La outer space, 1lh1ch il! tl'oIII a v1ltul set or trom gross negl1aence of the 

. or descent. 'of aU or part of the space:dev1ce, on .~aused by the launching'of an obJect lIito outer.' party sutterb.g the damage. 

the ether band. 
, 

{c} Liabil1ty for compensation shall cease 

.. to èx1st in the event of v1lful. misconduct on the 

part of the appl1cant State.. "Ililtul misconduct" 

. Bhall. he understood to ""'an any act or omission 

perpetrated ei ther vi th intent ta cause damage 

' ... orrashly and in full knowledge that damage vill 

j;Irobably result. 

" 

. Article IV 
space, règardless' of llbether such damage occura 

dur1ng,launC~, '&tter the ~bject 'bas Sone into 
orbit, or dUrtng the ~ess of re-entx7, 1.'. lIhenever damage 1a doneto a sp&Ce abject 

including' damage caused by apparatus or equipnent . or to perscm8' and property on' b<i4rd by another 8p&ee 
used in s~ ·launch1ng.' - abject, no ocla1m shaU arise 1>etween each Oth:r, . _o' --

2. If the damage suffered results either except in 80 far as the cla1mant State produces 

lIbolly or parUally iram. a vUfIil or recklesB ev:ldence that the damage bas been cawied hecause of 

. ,.ct or O!"ission on t;he ~ of the Preseattng 

o State. or ot .natural or Jurid1cal persons that 

it rePreseiltB, the U~111ty of thel.aÜi!ch1ng 

the fault of the ether State or of a person on 

behalt ot vboIIl the latter Stat~ '~ght present a 

~ tJ.rt1cle vrrff. 
-', ... 

, . '. State ta ~ co~ation under paragraph·1 of 
. th1~. ,article shall'. ta that extent, he Woll.y 'cla1m arises on the part ot a th1l'd State, l1abillty 

l!.' If:La the case mentioned in paragraph l, a 

or partially eict1ngu1shed • 
':', . . ~ 

........ ; ... ',--
" 

. .. ~ . "','-: 

" 

" 

., 
- ':,' .. ' '.~-' . 

i o 

';. '-'-

r ..... .f: •.. 
' .. ~ ..... '. .": .... 

, 

...... 

. ~ 1:. , • .:..-

'.'0' 

:';," 

f . '--. 
' .. ~ . \ 

o.f th~ States. l1able tor the Bpace objecta Iihall he 

Jo1m and.Bevera!. 0' 

'c Article V :' 

TM State ab&ll as8UlDe l1ab1l1 ty' tor cùÏmage 

CIIIIISed on the ground, in the atmosphere or in outer 

çSc~, if the dam8gè occurred 1lh1la ~stng an 

, œiavtlll acUv1ty in OIlter Bp&ee or the. BpÏtceVeh1cle 

ar'obJect vu lelmched tor uniavtul purposeB, or if 

the dama&e haaothervise ~te'd trom an UD1avtul 

. activ1ty.· In aueb caselS the State l1able shall he 

barred trœ any exoœration llbatsoever. 
'-. ;-

"' " .. 
"!':.. • 

" 

.. 
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Question of absolut~ 
llabillty and 
exoneration from 
llabllity (~) 

. '~;-.:~ ~··~"':·~.~!.t·.;:..,:..~!--.;.:~~~:.":;': ... :. ·:.!i~1~(-.ot:*-'-: Article III 

Limitation' of 
llabillty in amount 

Payment of compensation 
in convertible currency 

.., 

. . 
".:.', !.:.~. ~:'-

.~, ',' 
...... 

" 

;. 

Artlc:!le IX' 

• The llab1ll ty of the launching State shall 

r" •. ~;.~ '~::" •..•• no:t,:~.~:.$ Vith re'spect to each 

Artlcle 4 

(d) SUms due in compensation for damage 

shall be fIXed and pa.yable e1ther in the currency 

launch1ng. 

. Article VIU 

.l'ayment :?f ciompensation shall be made iD. a 
currency convertlble readily and vithout loss of 

. ot' the o.ppllcant State or in a freely transfel'81>le value Into. the currcncy of or used by the 

Presentation of claims 
by States or 
international 
organize.tionB and on 
behalf' of natural or 
Juridical 'persons' 

.-~-' .;...:;. 

'. 

. -

currency. .Prèsenttng State. -. 

·Articl~ 2 
-.. 

'- . :Artl~ IV 

5. aAppllc8nt Sto.te" ~be wld~~ 1. A Contractlng Fart Y vh1ch ~er8 
to ·mean the State. vh1ch bas been InJured or ~se·. damage ieferred toin Artlcle II, paragraph l, 

nationale or permanent residents have been . . 
in,lured, and vh1ch presents a cla1m for 

compensation .• 

. .i." 

'r' 

;. 

" 

or. vbose natural or Juridical persona sutter such 

~damage, may present a claim tor compensation to'a 

'. Reapondent State. 

:.,2.. A Contracting Fart Y ma,ysÎao present 

. ,to a Respondent State a cJ.a1m 01' any natural 

person, other .than a person hav1ng the 

. '. national1ty 01' the Respondent State, rea1d1ng in 

····tta terrttory. Hawever, a cla1m of any . 

. 1D<U.v1d~ ~mant ma,y be presentedby only one. 
Contractlng Farty. 

Artlcle III 

'1. "11' an int~rnBtional organ1zatlon vh1ch 

.; conducts '~e actlv1tles transmits to the 

... Secretary-General ot' the l1D1 ted lIations a 

declantlon that .it accePts and undertakeà to" 

coÇly vith the provislons 01' the present 
. :: ........ ,' -

Convl!;lltion, all t~ provisions, ~ept Artlcles X, 

XI, . pa:ragraph 2, XIII, XIV and XV, shall apply 

'. ;'..tO the' organ1zo.tio.n as they apply to a State \Ih1ch 

. la o..Contracting Party. 

_: ... ~ 

" 

'·'-f. "'':-'. 

• .!\... .:' • 
,"' .. 

." _'Unless otheMse provided in Articles IV and V, 

exemptlon trom llabill ty ma:t be granted oDJ.y ln BO 

hI: as the State llable produces evldenee that the . 

c1am/iae .bas_ r,esulted trom natural disuter or t'rom a 

vil:tUl act or t'rcu grass negl1gence ot' the party 

sut't'ering the damage. 

, Article Il 

1. L1.abll1ty under thts Convention shall Dot 
. exceed ..... 

.J 

.. "--" -

" 
. Artlcle VIII 

. A ~.tor d.amaae ~ be made by a State in 

~e .terr1toij d.amaae' bas' occurred or in r,eapect 

of ~ sut't'ered by Ita citizens or legal~entltles 

vhether in the ten;1tor:r 01' that State or Sbroad. 

'. ' 

.' .. ' 
:... 

'_ .... 
,,: 

"/." 

" 

. '." 

---:', "_r'-; 
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-Joinder of actions 

" 

Presentation of 
claims xor 
compensation through 
diplomatie channel 

'. 

;:-:J~ .. c;~ 

Article 4. 

(f) There shall be JOinder of c1aiÎnS vhere 

there is more than one appllcant in respect of 

damage due to the same event or vhere more than 

one state iLllab1e and the d.eJn8,ge vas caused by 

more than one space device. 

·Article 4. 

(a) 1l1th1n tl/O years after the occurrence 

of the damage, or after the iJentification of the 

. Btate llab1e under article 2, the appl1cant Btate 

~ ~ present throughthe diplomatie channel, to 

,the state vh1ch it ho1ds 'l1able, all claims for 

. compensation eoncerning itsell and 1ts nat10nals 

and res1dents. 

, Article 4 

, ~ 
Q' "":") ,- ·u 

Articie'VII . 

Ho increase ln the memblirsldp' of 'the, : 
. ... -" .- :.:-:'._;;c; .:... .. ;:-;.~.:::-7_~·y·;:.:_;·: ... 

2. 

commiss10n s~ take place vhere tvIa ,or more 

Present1ng States or Respondent States are Joined 

1n any one proceed1Dg before the cOl1lllilss1on. . . 
"the Presenting StateJ &CI Joined ma:r œllect1vely -

,apPoint one penoa to serve on the -'-sllion in 

the lame manncr, and subJcct te the _ 

conditions as l/Ould be the case for • ·s1ngle 

Present1ng' State. S1m1l.arly, vh~e tIIIO or more 

. Respoljdent States are. 80 JolJled, thq!11J/l3 

collectively appoint oDe person te &m'Ve on ~ . 

,coam1esion in the same· va.Y. 

Article IV . 

,. A c1a1m shall be preaented tlhEaIgh the 

dip~tic chlUllle1. A Cont~1ng hE!t:r may 

reQ,uest another Btate te pl.elent ieS c1&1III and 

otlierY1se represent lts -lJItereat in Ille !!Vllnt . 

that i ~ does net mainta1n diplomatie Z!'elations -

vith the Respondent' state • 

'.' 

, 

,', 

Article X 

The cla1m BhaU be pj:'esented through diplomatie 

channela. The cl.a1mant Btate .ma:r request a third 

state te represent its interests ln the event'lt haa 

110 diplomatie relatIons vith the state llab1e. 

Article IX ,~. Time-l1m1ts for 
.0> presentation of cla1ms 
~ 

A1't1cleIV 

1 . 

'l'Ursult of remed1es 
ava1lab1e in liab1e 
State or under other' 
international 
Igl'el!!llents 

'. ~ 

(a) 111 th1D. tvo years after the occurrence of 4. N~ice of a cla1m I11118t be pœsented. A cla1m !IIl8t be presented vithin one year of the 

. the damage, or after the ~ 1dentification of the vithin one year' of the date 011 vh1ch tille ~c1~::. t date of occurrence of, the dIIma8e, or of the 

state l1ab1e under article 2, the appl1cant state occurred or~'if 'the Presentlpg state Caùd, IlOt· . - identification of the State that 1s ,l1ab1e. If thEi 
BhaU present through the dip1omat1e channel, to 

the State vh1ch it holde llable, all cla1ms for 

< ~cœpensation concern1ng 1tsel1' ~ its nat1,?nals' 

and residents. 

~. -::. ·(e) The per1ods' specif1ed 1n. this article 

~ IlOt be subJect te interruption oz:. 

~ suspension. ~ 

Art1cle 4 

(b) If the applicant State or a person 

represented by it brings an action for 

compensation before the Courts or administrative 

. orge.n.s of the State receiving the claim, 1t shall 

'not at the same t~me present a c1a1m for 

compensation for the some damage under the 

,provisions of th1s Convention. The said 

provisions shall not be considered to require, by 

implication, the prior exhaustion of such 

remedies as ma:r eXist under the rules of ordinary 

!av in the State rece1v1ng the claim. 
. - -'r 

reasonably be expccted te have knovn otr the fact. applicant State could not reasonably be expccted to 

giv1ng rise to the cla1m, vithin one JIBIIl' of th!!. have'knovn of the facts giviDg 1'1 se to the e1a1m, the 

date on 1IIrl.ch tliése ,facts became ~ ito , the 

PresentiDg State. 

cla1m I11118t be presented vi thin one r-ar of the date on 
:. 1Ib1ch ~~ facts OffiC1a11y' became !movn. 

..... 

, ktlc1e' VI 

1. The presentation of a cl4im ~r th1. 

Convention aha11 IlOt requ1re exhaustlQ1l·of lJD3 

remed1es tU. the ~spondent State 1Ib1ch sdght 

otherY1se eXist. 

2. . U, however, tbe Presenting Sltate, or 

any natural or Jurid1cal person wIlom i~:mlght 

represent, e1ects te, l)1I1'8Im a cla1m in 1jbe 

adminiatrative agenciea or, eourts of tbe Respondent 

Btat .. or pursue international remed1~ CII.1ts1i1e 

this Convention, the Presentlng ~ate lIIball net be 

entitled. te puraue ~ch cla111l under thiII 

Convention •. 

, -

. \ 

'. 

' .. 
" •• "':->" 

.... >.-.;,_ .. _"--

.~ 

~ 



e 
Procedures of 
set tleJ:cnt of claims 
for con1pCosat1on 

• 
~& 
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Spsce object net to 
he subJect to 
sequestration or 
e~orcement .l!Ieasures 

~. 

.,. .. , 

Articb 4 

(c) If the State rcceiving the c1aim has not 

ta:<en~ Vi thin six CIOnths after being approached, 

·a decision considcred satisfactory by the 

app1icant . State, th" latter may have reçourse to 

ar~1trat10n. 

~-:: ~';.cc,:,·:;: .~Artiet.. VII· 

1. It a c1Î111:1 presented under this 

Convention 1s not sett1cd vi thin aile year tram· 

the date on vh1ch doc\Li!entation 1B completed, 

.the -Preseht1ng State . ~ request· the . 

"Btabl1Bhment of a comllifssien te decide the . 

\1"1thin ninety de.ys ot the date of the request c1a1m. .In such event, the RespOndent State'and 

addressed to. it .. by the appl1cant State, the State the PresentingState .sbaÙ each promptly appoint 

receiving . the c1aim she.il appoint ooe arb1 trator, 

the<appl1cant ,S~te.,~1).~:ap.l'Oint a s:cond and 

the President ot the InternaUon8J. Court ot 

one. person to St"!rve _on the cOllllÜssion, and a 

third person, "bo shall act as· abairman, sbsll 

be appo1nted by the Presldcnt ot the 

Justice· a third; It 1;he . State rece1v~"g the c1a1m International Court ot Just1ce. If the 

rails to appoint its arbitrator vithin the Respondent Sta!;e fails 1;:) appoint Its member 

prescribed period, the pex:son appointed by the 

Pres1dent ot the Internatibnal Court ot· Justice 

ahiü.I. be the sole arbitrator. 

. The·.Arbi trat10n CollllÜssion shall, take i ts . 

dec:1s1ons accOrd1~ ta lav and by majority vote. 

It· shsll malte an avard vithin six montbs arter 

. the date or its establ1shment and its dec:is1ons 

shall_ be b!nd1llg. 

. (d). Sums due'in eompens;'uon for damage . . ~ , 

vi thin tbree montbs, the person appointed by the 

President oC ~he InternËional Court ot JUst1ce 

shal.l const1tute the sole memher ot the 

cOllll11ssion •. 

. 2. Ho increase :ln the membersh1p or the 

c0lllll111sion shsll take place vbere tw ~r more'· 
Presenting· States or Respondent States are joined 

1n an)' one plooceed1ng betore ·the cOllllllisslc.n. 

P.resenting States sa jalned maycollect1ve~: 

The 

shsll be fixed and pa,yab1e e1 ther in the currency· appoint one person. ta serve on' the COIIIIIisslon 1n 

Il 
Article XI 

1. In case the. State 11able does not satist"y 

the claim of th, c1a1mant State, the c1a1m tor 
compensat10n shsll be presented t~a comnittee ot 

arbitration set up by the tvo States on a bas18 oC 

parity. This Commlttee vill determine its ove. 

procedure. 

2. Should the cOllJll1ttee mentioned 1n 

~agraph l not ~ive at a decisi~n, the States IIIBY 
. -. : . 

&gree upon aninternat10nal arbltrat10n piocedure or 

sni other method or' sett1ement acdept8b1e ta bath 

States. 
J . 

'. , ,. 

-, 
.-·r_ " 

"1 ',,> 

',' .. '--

-.... 
'.,' -- J 

~.; " 

of the applieant State or' in a freely transterab1e the same manner and ~ect to the 8BIIII! conditions . . 
curi-eney.. as ·vouid.he the case :Car a 'single P.resenting 

. ·(e) The periode specif'ied·ln this arti,~le . State. SimUarly,. vbere tw or more Respond!!nt 

sha1l net be subJect ta interruption or States are so .10ined, they may collect1v~ 

susPension. . 

.(~) There sbsll_ he Joinder ot claims ·vhere 

. there ls more than one appl1cant in respect ot 
d.sInage .due te the ·sam" event or vh!,~e mor: .than 

CIlle State· is llab1e and the damage vas caused by 

morè than one spsce device. 

. appoint one person ta serve on the cOllllliss101l ~ 

the seme. va,y;.. . ' . 
'... The cOlllllisstcm àhsll·dète:i'm1ne !ts oW 

procedure.-

4. The comm1ss1aG shi..u conduct its . . .. . 
business and arrive at lts decision by ma,lority 

vote. 

".".' ...... :: 
; 

.' ' .. :~ ~~ :-
-:' -~. 

;,.' .... 
l , 

. 5'; The dec1sion or the colllll1ssion sbsll he . 

renderèd expeditiOusly and shsll he b1nd.1ng upon 

. , 

. ~ , <' 

• ·KI 
.~~' :,'.'~ ';.: 

the parties. 

~. - .... The· expenaes :lncurred 'in COzme>dOD vith 

an)' proceeding betore the cOllllliss1on shall ~, 

d1v1ded equally betveell the parties' in the 
l'l'OCeeding. 

.( 
-=.--.:"'". 

,. 

."" '-, .. '~ . 

,.-.-

.. ,J, ' • 

" 

Article XII 

'. Cla1m for compensation tor da,maae caused by a 

·lP&Ce IIh1p or & tore1gn State shall not constitute 

grOlIII4 for sequestration or tor the application ot 
'. enfbrcement .JDeuures ta auch .pà(ie ship • 

.' .. ~.~ : ".::..," .' 
... :_ .. >.:..".J,: ~\Ça!'.",,,_, :;;.;;:: 

., ... 
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Article 5 

1. ,This Convention shall be open for signature 

,by States Members of the United Nations or any of 

the speeialized agenF-~so~,part1~s, tO,liE". Statute 

ot the Internati,onal Court of JI1stice, and by any 

other State or international organization 

, ',invited by the Gene~ Assembly ot the United 

, Nations to become a Party to the Convention. 'Any 

, Staté __ international organi'zation vhieh 1a ' 

',1nv1ted to dd so but' does net s1gn this Convention 

'mey ~cede to it at any time. 
1 • 

, 2. This Convention shall be subJect ta 

ratification or approval by signatory States. 

'Instruments of ratification or approval and 

,instruments of accession shall be deposited vith 

~e' Secretary-Gener8.l of the United Nations. 

Article 5 

Article X 

Any' cUapute ari~~Dg ~m'{};~:~'~~~~etation 
'Or application ot this ConventIon, vhich' 1s not 

previoualy settled by other peacetul lIII!ans of 

their ovn choice, mey be referred by any 

'Co~iracting Partythereto't~ 'the Intirnati0DB:l' 

Court ot JI1stice for decision. 

:Article XIII' 

This'èonvention shall be open for, signature 

by States Members of the United Nations or any 
, , 

of the apecialized ~eLcies or Parties to the 

Statute ot the International Court of JI1stice, 

, and by any other State invited by ~he General 

Asàe~bly ot the United Nations to become a, 

party. Any such State vhich does not sign this, 

Convention mey accede ta it at aiiy time. 

Article XIV 

~s Convention shall be subJect 'to 

ratification or, appro-val by: signatory States. 

Instruments ot ratification or approval and 

instrumenta ot accession shall be deposi~ed vith, 

the Seeretary-General ot the United Nationa. 

Article XV 

t.:.U'f' ~ e, 

" .... 

,-
Article XIII 

1. 'nI1s Convention ahall be open for signature 

to aU States:. It shall be subJect to r.atification. . . .. 
Instruments of ratification shall he deposUB!1 vith 

the Seeretary-Geœral of' the United Nations. 

Article XIV 
.' 

Atter the Convention entera into torce 'it. shlill 

bit open'tor accesaion to other States; Instrumenta 
, - .. 

of accession shall he deposUed v:f.ththe Secretary-

Genei-al. of the United Nations. 

. ...• 

-: 
;., 

.. _~ 
: ., ~ ... 

" 
Article xiII 

,. This Convention: shall enter into torce thirty This Convention sball. enter into force th1rt;y' 2.' It (the eoDve.ntton) shall ènter into 
- 1. 

,~ atter the date ot the dePQsit ot three ,days tolloving the deposit ot the titth 'torce thirty days atter the deposit vith ~e 
instruments ot ratification, approva! or 

'accession. For each state vh1ch deposits its 

,instrument ot ratification, approval or accession 

~er the entry into torce provided for in the 

preceding paragrsph, this Convention shall enter 

, ,'into torce on the date of deposit ot sueh 
instrument. ' 

.', -

Article 8 

'lh1s Convention mey be amended or 

supplemented at the proposa! ot, one or' more 

Contracting Parties. Sueh amendments shall teke 

,the tom of additional protocols vbich shall be 

b1nd1ng on sueh Contr8cting iàrties as ratity, 

approve or accede to them. Such protocols ahall 
, . 

enter into torce vben the majorlty ot tJ!e 
, \ , 

inst~ent of ratification, approval or 

accession. It shall enter intô torce as ta a 

State rat,i1'y1nÉ!;, approving, or acced1ng therearter 

upon deposit of i:ts instrument ot ratification,' 

Seeretary-General of the United Nations of the firth 

:instrument of ratification. 

" Article YJi 

'. : 'Vith 'respect to each State vbieh' ratifies the approval, or accession. 
, ", .. ',Cquvention or accedes thereto af'ter the depoait ot 

, ~ tuth instrument ot ratification, the Conv!!l1tion 

~, enter .ioto torce th1rt;y days, atter the date ot 

Article XI 

1. ,A Col1tractiilg Party ms.y propose 

amenclments to this Convention., An amendment 

span come !Dto torce for. eBeh Contracting Party 

accepting the amendment on acce~ance by Il 

major! ty ot the Contrac:tillg, Parties, and 

thereatter for each reuia1ning Contracting Party 

on acceptllllce by it. . ' ..: 
, , 

_ .. ' .:,' tt1', 

" depoait b;y the State of its instrument ot rlltification 

or acceasion. 

L 

',. 

, " 

. . 

, , 

t' 
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Amendments (~) 

\/i thdraval tram and 
denunication ot 
agreement 

.; , .. 

Notitications by 
Secretary-Ce!!eral 

", 

Authentic text and 
deposit ot agreement 

Article 8 (~) 

Contraeting Parties to this Convention have thus 

accepœd them. 

Article 7 

. Each COntraeting Party l1lJJ:j notity the 

Secretary-General~t the Un1ted Nations ot its' , 

vithdrsval tram this COnvention not less than 

'd,;;é' y"BrS ,atter its entry into toree. Sueh 

V1.thdraval shall tBl'.e ettect- one year attèr, 

receipt ot the notice whieh must be in 'I/l'iting. 

Sueh vithdra~ shal.i n~t rel1eve the ContractiDg 

Party concerned ot any obligation or liability. 

'ar1sillg tra~ damage intlicted before its 

vithdravsl takés e,trect. 

Article 9 

The Secretary-Gen~ral ~t the Un1 ted Nati~~ 
shall ~onn 'signatory States, and those whieh 

. ratity, approve or accede te this Convention, ot 
signatures, the deposit ot instruments ot 

'ratification, approval or accession, the entry 

~' 1nto toree ot. Ws Convention, proposals tor 

amendments, n~tifications ot acceptance ot 
additional protocols, and notices ot vithdraval. .. .. " 

Article 10 

This Convention, ot which
o 

the Chinese, EDgllsh 

Fr~, Russ1an aild Spanish texts are equsll.y 

authentic, eluùl be deposited vith the Secretary-

• GeneN1 ot the Un1ted Nations, Wo sball send 

.CI·' 

~:-..~.::-;.:.;;:;.~::-;:;~:.; ".-.- .':.::- -.~. '=":-'.'~ ..:.:": .:.:;;.~' 

, "Article XI (cœt 'd) 

2. Atter this Convention has been ilrn force 

five yeiU'S a rev1àion conf~ce rNJ:I ;Ile ~ed . ~ . .. . . ." . :-
upon the request ot a maJority ot ~tracta:ng , 
Parties. 

Article :aI " 

A Contracting Party ""'Ir give notice 'ct 

vithdraval tram thls Convent1on rive yes= '8.tter 

its entry into toree by 'IIl'1tten not1ficat;j!<l)n ,te 

the Secretary-General of'the Un1ted Natiaam. 

Sueh vi thdrsval shall take d1:eet one' yeia:o trœ. 

the date ot receipt ot the. notification b;v tœ:' 

Secretary-Ceneral. AState vithdraving 0zI0III 

~s COnvention shall not thereby be relIsred ot 
, ' 

"any obl1gatio~ or liability vith respect 1110 

damages ar1sing berore vitbdraval becomeg 

etrective. 

Article' XVI 

The Secretary-eenèral or the Un1ted lRstions 

sball intonn aU States rererred te in 

Article XIII ot si8ne,tures, depoBits 01' 

instruments. ot ~1,fica~on. approval,,9J:",., 

accession, declarations reterred ta.in 

Article II;t, peragraph l, the date ot entI!:Y ioto 

torce 01' th1s Convention, proposals -rôr - . 
amendmenta, notifications or acceptances,lI)t 

IIIIIelldmeDts, the date ot entr7 1nto toree <::Jr each 

IÏmendment, raquesta tor the ~ 01' a 

rev1810n conference, and notices Dt vitbdllmval, 

IIZId ehall transmit te those States certtmed. 

copies .ot each amendment proposed. 

Article XVII 

Article XVI 

Any Contraeting State may denounce. this 

COnvention by notification to the ~ecretary-General 

ot·the. Ua1ted !lations. The denunciation sball teke 

etrect one Ye~ atter the date on whieh the 

notitication bas been received bY,the Secretary~ 

General ot the Un1ted Nstions. , 

, , 

. < . ~ . 
" , 

:Article XVI:i: 

TIIeSecretarY-Cen~ ot the Ùn!ted Nations 
. .. 
8hall notity aU States ~oncern1ng: 

ii':/: 

(a} the signature 'Dt this COnvention and. tlle , 

~~sit ot 1nBtruments Dt ratification or accession 

. in accordllZlce vith articles XIII and XIV; 

(b) the date Dt entry into toree Dt this 

~tioll. in accordance vith article XIII; 

êc) denunciations received in accordance vith, 

article XVI. 

, 

Article XVIII 

This Convention, 01' vb1ch the Chinesœ, The or1glnal Dt this Convention, o~ vhieh the 

Engl18b, French, Russian lIIld SpIIZI1ah textmare texte 'in Chinesej Engl1sh, French, Russian and 

equsJ.4t authentic, shall be deposited v:ltJh the Span1sh languages are equsll.y authentic, sball be 

Secretary-aeneral Dt the United Nations 1iIIIo 'ahall dapoa1ted vith the Secretary-General ot the Un1ted 

certlfied true copies te aU Bignatory States and send certified COlites of each te the ~atms Nations, Wo shall transmit certit1ed copies thereot 

to aU States. te any State Member Dt the United Nations which mentioned in Article XIU. 

so requests. 

. 
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