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SUMMARY :

This sbudy deals with the problem of liability
for space aamage. Following a review of the potentially -
hazardous conditions and situations giving rise to liabi-
lity, the thesis offers a comparative study of the contem-
porary doctrines of liability as developed in the civil
law and common law systems, as well as in some selected
national legislations relating to air law and nuclear

energy law.

Purther consideration is given to the develop-
ment of liability doctrines in international Treaty and

customary law.

The inquiry is particularly devoted, to an
analysis of the three draft conventions on liability,
now before the UN Legal Sub~Committee as well as the
prospects for an appropriate regime of liability for

space ground damage, collision damage and damage caused

by contamination.
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INTRODUCTION

In the past ten years the possibility of space
travel has passed far beyond the stage of imaginative
fiction,l and the exploration and exploitation of space
have become a reality. Man's interest in outer spacs is
age-old,“and his inguiries ihto the properties and
ob jects of outer sgpace have always been intense.2 Since
the rocket exploration of the upber atmosphere began in
19&5,3 both the development of rocket vehicles and the
techniques of placing scientific equipment including
artificial satellites in outer space advanced rapidly.
Today, it is possible to explore outer space with many
fypes of instrumentalities and millions of miles away
from cur planet. Nume rous facilities for the launching
of rockets, space ships, space probes, saiellites, and
other objects, have come into existence in recent years.
In addition to the United States and the ngiet Union,
the two original space powers, other countries (e.g.
France, United Kingdom, Italy) are beginming to partici-
pate in major space proje?ts. In fact, mankind today is

entering into a new era of great discoveries. The

1. Cyrano de Bergerac, Voyage bto the Moon and the Sun (1656).
2. See Wells, H.G., The Outline of History, p. 11 vol. I
Garden City Books, N.Y., (1961).
3. Report of the UN Ad Hoc Committee on the Peaceful uses
of Outer Space, Doc. A/L41L1, July 1, 1959, Part II.




Russians, as well as the Americans, have already sent
their space vehicles to land on the moon,u and, before

long, man will land on the moon's surface.

In these circumstances it is of paramouﬂt
importance'that the rule of law should evolve "before
tde facto! situations have crystallised too faf".g
éertain séeps in developing a regime of law for outer
space already have been taken by the United Nations. By
resolution 1472 (XIV)‘of 12 Décember 1959 the General'
Assémbly established a Committee on the Peaceful Uses of
Outer Space. This Committee then established two Commit-
tees? the Technical and Scientific Sub-Committee and the
Legal Sub-Committee. In a report to the General Assembly,
the Ad Hoc Committee itemized the "legal problems suscep-
tible of priority treatment™ and after recognizing the
principle of the freedom of outer space for all the
nations on the bagis of equality, top congideration was
given to the problem of liability for injury or damage

caused by space vehicles.

. Luna 9 and Surveyor I landed on the moon in February
and June 1966 respectively.

5. Jenks, Wilfred, C., "International Law and Activities
in Space", Legal Problems of Space Exploration, A
Senate Symposium, p. 35, (1961?.

6. See note 3 Supra, Part III & II.




The principle of international responsibility
for space damage was first enunciated in the 1963 U.N.
General Assembly Declaration of Legal Principles Govern-
ing the Activities of States in the Exploitation and Use
of Outer Space.7 Ever since, the Legal Sub-Committee of
the U.N. Committee 6n the Peaceful Uses of Outer Space
has been considering the question of liability for
damage caused by the launching of objects into outer
space in an attempt to prepare an international conven-
tiggmon the matter. It 1s hoped that such aﬁéonvention
will be‘agreed upon in the near future as the rule of
freaty Lew has already been extended into the realm of
outer space with the conclusion of the first Treaty of
Principles Governing the Activities of States in the
Exploration and Use of Outer Space, including the Moon
and Other Celestial Bodies, concluded in December 19,
1966'under the auspices of the United Nations General

Assembly.

The purpose of this thesis is to examine,in:the
light of a comparative study of the existing doctrines
of liability in both national and internationél law -
the fhree draft conventions on liability for damage

caused by space activities now before the U.N. Legal

7. U.Ne Gen. Ass. Res. 1962 / XVIII / December 13, 1963.



Sub-Committee, as well as the various recommended solu-

| tions to the problem of space liability.

Chapter I, offers a review ofithe potentially
hazardous activities in space as well as the situations
giving rise to liability. A legal definition of the
ultrahazardous activities in space is attempted as

well.,

Chapter II, deals with the contemporary doc-
trines of 1liability. This will be mainly a legal survey
of the rule of 1iability in_some selected national legal
gystems. The principel topics of the discussion are:
First, a consideration of the concept and development of
the idea of fault as well as the doctrine of abuse of
right and the theory of risk in the civil law system.
Second, & brief review of the regime of liability in
the common law system, namely: the doctrines of nuisance,

negligence, Res Ipsa Loguitur, and strict or absolute

liability. PFurther consideration is given to some
selected national legislations of the air and the nuclear

energy .

In Chapter III an attempt is made to review the
trends in the development of the international law of

liability in both Treaty Law and customary law.



Chapter IV is devoted to the efforts of the
United Nations in regard to the problems of space liabi-
1ity, and an analysis of the three draft conventions now

before the U.N. Legal Sub-Committee is offered.

Chapter V deals with the prospects for an
appropriate rule of liability for space damage. The
principal topics are: Liability for damage to third
parties on the ground, liability for collision damage

and liability for damage caused by contamination.




CEHAPTER I

POTENTIALLY HAZARDOUS ACTIVITIES 4AND

SITUATIONS GIVING RISE TO LIABILITY

Today we are withessing only the beginning of
many promises Qnd challenges that space age is offering
to mankind. Predic%ion about the future of space explo-
ration is hazardous, for at the time of Columbus no one
could foresee the wonders of the North Americans of our
day. This is one side of the picture and it is important, .-
howeve;, to remember that there are also potential
negative effects of space éctivities. One cannot exclude
the possibility of damage caused by the potentially

hazardous activities in space.

Although this chapter is conzerned with factnal
circumstances, it seems appropriate, for the service of
clarity, to consider at the outset the legal nature of

the ultrahazardous space activities.

l- The Legal Nature of the Ultrahazardous Space Activities:-

The term ultrahazardous activity needs to be
defined, and it should acquire a meaning in the law in
additisbn to its original meaning in fact. In the general
principles of international law there is no definition of
such term or concept. In municipal law, the problem came

into being with the growth of the machine age and became



more important in the early days of aviation when air-
craft and balloon flights were held to be ektremely
dangerous activities. In the divil law doctrine, some
French scholars observe'that Article 138l of the French
¢ivil code which reads: "one is responsible not oﬁly for
the damage'caused by one;s own act, but also for that
caused by the thinéé which are in one's custody", should
apply when a thing had caused the damage by itself, but
not when it was in the hands of a man. Othérs give wider
scope to the appllcatlon of Article 138l hence to the
definition of dangerous things. They consider that the
liability should apply to every déngerous thing that was
subject to the necessity of custody by reaéon of the
danger it created.1 However, the French “Cour de Cassa-
tion" in full chambers in 1930 rejected - in a leading
case - any kind of distinction and ruled that Article
138l4 was to have general application in all cases of.
ligbility for damage caused by things.2 In the common
law systems, the distinction is made cleaf, and the
general principle of liability for dangerous things is

based on this distinction. The expression dangerous

l. H & L Mageaud and A. Tunc, Traité Théorique et Pratique
de la Responsabilité Déllctuelle et--Contractuelle, Vol.
2, No. 1195, 1212, 5th ed., @957 - 60.

2. Cass. ch. reunies, 13 Fevrier 1930, 57.




things is held to equate the words of Blackburn J. "things

likely to do mischief if they escape" in the classic case

Iy

of Fletcher vszylands.3 One point of view groups the

cases with regard to dangerous things into three classes:-

a) Things dangerous in themselves.
bj Things déngerous by reason of their position.

¢) Things dangerous because defective.

As a general proposition, Charlesworth formulates:
"To constitute anything a dangerous thing, its power to

cause damage must be:

a) inherent; the power to cause damage must be
of the very essence of the thing.
b) invariable.

c) due to human agency.

The expression ultrahazardous activity has never
been legaliy defined better than in the classic words of
the American Resgtatement of Torts5 which may be taken as

valid in both the common and.divil law systems. An ultra-

3. 1868, L.R. 3 J.L. 330.
L. Charlesworth D.J., Liability for dangerous thlngs,
Poe 6 - 1)-1-3 (1922)
5. %merégan Law Institute, Restatement, Torts, No. 520
193




- hazardous activity is an act or course of conduct which
"necessarily involves a risk of serious harm to the person,
land or chattels of othérs which cannot be &liminated by
the exercise of the utmost care" and which "is not a
natter of common usage". Accor&ingly, an activity is
considered ultrahazardéué because of the instrumentélity
which is used'in carrying it on, the nature of the subject

matter with which it deals, or the condition which it

creates.

Observe how perfectly the terse language of the
Restatement covers all elements of hazard. However one
can conclude that an ultrahazardous activity; as a matter
of law, is a question of fact, for what is hazardous in
law is in effect a certain particular set of factual

circumstances.

2= Dangerous Instrumentalities:-

The completion of various space missions depends
on speciallcategories of tools and instrumentalities. The
idea of using rockets to attain the very high velocities
required for space travel is the key technology in space
activities. Thus the rocket plays the major role in space

flight and it is the most powerful and dangerous engine

knownr to man.



The ascent of a giant rocket makes every space
launching a dangerous adventure. A rocket engine is a .
device to convert chemical energy into kinetic energy,

thus producing a propulsive effect or a thrust.

One source of hazard is the high energy propul-
sion systems needed to overcome the forces of gravity and
air, and to accelerate the space vehicle to a high speed.
Chemical liquids are the known substances which contain
enough available chemical energy to be converted into
kinetic energy. As these liquids are injected into the
combustion chamber of a rocket engine under pressure, a
great deal of heat is generated, thus forming a large
amount of high-pressure, high temperature gas which is
liable to explode and cause fire and great damage to life
and property. PFurthermore, scientists are looking
forward to impréve the payload capacity by developing
high energy propulsion systems, including hydrogen =
oxXygen rocket engines.6 Another promising method - though
more hazardous ~ is the use of nuclear energy rather than
the combustion process used in chemical rockets. Nuclear

fission can produce about ten million times as much energy

6. Gatland, K.W., ed., Spaceflight Todav, p. 28, London
Illife Books Ltd., (1963).
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as the best chemical prépellents.7 One more source of
danger is the launching vehicle itself, the booster which
is a complex device., It consists of thousands of parts,
aystems and subsystems, including hydraulics, electrical
and timing systems, explosive bolts, electronics, discon-
nectors, helium, nitrogen and air pressure. Each item of
these parts and systems is critical and liable to explode
or ignite and cause tremendous damage if it fails to
operate in proper time with split second timing and in
harmony with all the other systens and devices within the
giant rocket bdoster. The launching process itself is a
series of hazardous and'complicated operations. Each
time a huge rocket smears itself across the sky on a
river of fire roaring in a titanic blast of blinding
flame and smoke exploding downward with tremendous thunder,
this is an event of great excitement and danger. The
smallest and least powerful American launching vehicle is
the great Mercury - Atlas booster which sent astronaut
Gordon Cooper into orbit, stood 93 feet tall, 16 feet
wide and weighed 265,000 pounds. Today, the Americans are

building the Saturn V booster which will send the Apollo

7. Ibid. The president of the United States recently
asked the Congress for $ 91 million to begin develop-
ment of a nuclear - powered rocket engine for deep
space probes to be known as the "Rover'", The Montreal
Star, pe 1, Feb., 28, 1967.
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spacecraft to the moon. It stands 362 feet tall, as tall
as a 30 story building, having a lift-off thrust of
7,500,000 pounds. Each launch of the Saturn V with the.
Apollo is expected to cost the United States about 150
million dollar.8 The.Americans are designiﬁéig another
booster known as the rocket "Nova" which would require &
minimﬁm thrust of 9,000,000 boundé obtained by clustering
six of the huge F - 1Iengines develpped by the Rocketdyne
Division of North Americ;n Aviation in order to achieve =&

9

two=-way lunar mission.

'Spaceéraft like Mercury, Gemini, Apollo, and
the Russian Vostoks are flying instrumentalities as
hazardous as the giant boosters launching them into space.
Space capsules are but artificial meteors plunging into
space., When they re-enter the earth's atmosphere rushing
from space, a splashdown could be exﬁected any where on
the surface of the earth, If the astronaut miscalculates
the timing of firing his retrorockets by few seconds, his
capsule misses its landing point by hundreds of miles and
will fall like a hurtling rock causing great damage in

the area of the impact. The retrorockets must be pointed

8. Caidin, Martin, Wings Into Space, p. 17, Holt, Rinehart
& Winston, N.Y., (196L).
9. Gatland, Op. Cit. supra note 6 at 77.
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exactly in the direction the capsule is moving and the
astronaut should keep the heat shield,durihg the re-entry,
pointed directly ahead of him or else if he enters the
atmosphere sideways, the capsule will return to the earth
as ashes and flaming fragments. The terrifying physical
scale of damage by its impact on the surface can be
easily envisaged. Because it plunges through the atmos-
phere in an extraordinary‘friction, the edge of the heat
shield reaches temperatures of 3000° F and the tempera-
ture of its shock wave reaches ll,OOOO‘F, hotter than the

gurface of the sun.lo

3- Situations Giving Rise to Liability:-

It is too much to hope that the perilousg route
to the moon could be travelled without a disaster. Al-
though it was a national tragedy, the loss of life of the
first three of the Apollo astronauts early this yearll

may result in accentuating the urgent need for an inter-

national convention on liability for damage caused by

10. Caidin, Martin, Op. Cit. supra note 8 at 10.

11. On January 28, 1967 in a sudden searing flash of fire,
the American Astronauts Gus Grissom, Edward H, White II
and Roger B. Chaffaey, the first three of the Apollo I
capsule, lost their lives only 218 feet off the ground
on the launching-pad in Cape Kennedy while they carried
on a routine tralnlng sequence. It is believed that the
cause was a flaw in the alectrical system of the capsule.
The Montreal Star, p. 1, Jan. 28, 1967 and the Torento
Globe and Mail, p. L4, Jan. 31, 1967.
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space operations. Not long ago, a disaster could have
occurred in the United States because someone had forgot-
ten to remove a two~cent protective plastic cap from a
vital piece of tubing in a rocket éngine. All signs
indicated that a flaw in the Apollo I electrical system
was the cause of its tragedy. Had the Apollo accident
occurred in space, the consequehces might have been even
more serious., If a space vehicle were to crash, there -
would be damage from blast, fire, heat, and fragmentation.
If the vehicle crashes within a short time after the
launching, most of its fuel may still be unconsumed, and
explosions with secondary fires would be probable. What
will happen if a huge rocket veers off course because of
malfunction or failure of guidance? As visualized by a
commentator,l2 "The force of its iﬁpact could crush a
building or any'bther object in its way. Its heat could
cause burns and ignite inflammable materials over a wide
area., The resulting damagé might resemble the devasta-
tion left by a meteor." Veritable catastrophe can be
occasioned if a nuclear powered booster or spacecraft

exploded in the airspace over a populated area. Serious

12. Beresford, S., "Liability for ground damage caused by
spacecraft", Legal Problems of Space Exploration, A
Senate Symposium, p. 540, (1961),(Hereinafter cited
as Symposium).
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consequences can be envisaged: large scale physical
destruction through direct force of explosion, burns by
the spread of fires over vast areas, injuries and loss
of life by impact, fire and heat among the large number
of human beings who may be involved,and contamination

of the air and pollution of water.

Incidents on this scale may not happen, but
the possibility that they may happen is a nightmare and
should be provided against. In one of the early space
flights, tragedy nearly took place when an American
missile, launched from Cap Canaveral in 1959, went off
course and landed in the Brazilian territory. In 19%0
fragments of a U.S. spacecraft came to rest in a South
African far'.m.l3 In the same year a U.S. rocket was
reported to have fallen over Cuba as a result of mal-
function.1 The American Atlas booster that orbited
Col. John Glenn on February 20, 1962 was disintegratéd
in the atmosphere and its fragments fell on South

15

Africa but caused no damage.

In addition to damage on the earth's surface,
space activities may occasion collisions, radio inter-

ference, and contamination in airspace and in outer

13. Schrader, G., "Space Activities and Resulting Tort
Liability", 6th Space Law Colloguium, Paris (1963).

1. N.Y. Times, Dec. 2, 1960, p. 10.

15. N.Y. Times, March 2, 1962, p. 20.



space. Frequency of space flights is continuously
increasing. Countless man-made objects are travelling
unrestrained in space. These objects may cause ham.

to aireraft and people aboard. Collision may occur
between spacecraft and aircraft in airspace, for every
spacecraft must penetrate the airspace wheréver its
final destination may lie., Accidents may happen in air-
space as well as outer space involving space vehicles,
satellites, fragments of rockets, capsules, and many
other flying objects, whether in the course of flight,
while orbiting, or during the re-entry to the atmoéphere.
If radioactive material were released from a nuclear
powered space ship, tremendous damage to life health and
property might result, in case the earth's atmosphere or
the water were contaminated. All human Beings and other
living organisms of the earth's enviromment would suffer

extensive losses and irreparable damage.

One other major possible danger attributable
to space activities is the interference with radio gignals.
Navigational aids, and safety and distress signals, are
conducted by radio transmission in the sea and in the air,
Spacecraft are guided, controlled and tracked by radio
communications. In the course of the extensive use of

radio communications as a basic element for the control
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and safety of space travel, any interference with the
redioc signals or confusion of radio frequencies could
very well result in extensive losses to life and property

on the earth's surface as well as in airspace and outer

space.

One important situation which may give rise to
liability for damage is the possibility of weather modi-
fication. There are a variety of ways in which man can
alter the cbnditions in the upper atmosphere. Serious
effects may result according to the degree of such

alteration.

In manj instances‘the passage of a large rocket
through the upper atmosphere was reported leaving'a
bright trail causing agitation of the ionosphere detect-
able by radio means. Howevér this is a localized

phenomena which has been judged as har.mless.l6

On the
other hand, although an atmospheric alteration that
affects man's enviromment seems most unlikely, neverthe-

less, it is always possible that there might be dire

16. "Statement on Upper Atmospheric Pollution by Rocket
Exhaust and Chemical Injection Experiments"™, COSPAR
Consultative Group on Potentially Harmful Effects of
Space Experiments, UN Doc. A/AC. 105/20 Ann, III, Do
6, Florence, 16 May, 196l.
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consequences of contamination such as "the removal of the
ozone layer, thereby permitting for ultraviolet sunlight
through to the ground; the removal of the free electrons
in the ionosphere by introduéing an electron tgetter! in
large quantities, changing the temperature of.the atmos-
phere by changing the water vapor or carbon dioxide
content“.17 In any event, it has been reportedl8 that
the lithium cohtent of the upper atmosphere may have been
affected on a world-wide basis for few months in 1962 by
man-made injections. And that the world-wide background
of some radioactive traces (tritium, carbon = 1ll, etc.)
has been charged by repeated injections, and this has
interfered with certain studies of circulation and ex-
change rates between regions of the atmosphere. The use
of nuclear-powered rockets and nuclear reactors in
satelliteg may be of possible sgignificance to the pollu-

tion of the upper atmosphere in future space activities.

Furthermore, biological contamination of Mafs
and otber planets might be brought about by objects that
land thereon, thereby jeopardizing the value of informa-
tion that can be gained from studies of these planets

about many crucial problems of biology and the evaluation

17. Ibid.
18. TIbid.
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of life. It may,on the other hand,cause biological
contamination of the earth'!s environment from these

planets.

Mention may also be made to another unlikely
situation which might give rise to 1iability for damagé
in the far distant futuré. It is theoretically possible
that intelligent life may be existing on other planets
outside our solar system.l9 The inhabitants of these
planets may be capable enough'to travel in the inter-
planetary space, and, as there are no "traffic regula-
tions“20 for outer space, collisioﬂ is liable to ocecur
between earth's space vehicles and other interplanetary
shipse. Damagé also may arigse from collision on the
celestiai bodies themselves between different space ships

launched from different planets or celestial bodies.

19. For a scientific discussion of this theory see Gatland,
Op. Cit. supra note 6 at 239 - L3.

20. See sgtatement of Sir Francis Vallat, Former Director
of the Institute of Air and Space Law, McGill Univer-
sity, The Montreal Star, Dec. 2, 1965, p. 13.




ED CHAPTER 1II
CONTEMPORARY DOCTRINES OF LTABILITY

Despite the safeguards which have been developed,
there still remains the element of peril in space activity.
This is true because misfires of space rockets occur, and
Safety systems fgil to oper&te. In every space flight,
‘there exists the chance of a human error and the fiék of

an unknown factor, and hence the probability of damage.

&s the exploration of outer space will continue
regardless of such hazards, it is imperative that appro-
priate legal rules be formulated to cope with the problem

of liability for personal and property damage caused by

space activities.

In'an& review of the problem of liability from
the point of view of international law, it is necessary
to examine the solutions adopted in the mature legal
systems, particularly in the two great legal systems of

the world, the civil law and the common law.

1= The Civil Law System:~-

A. The Concept of Fault:-

- e G e Gy S S G e w g S

In the old primitive societies retaliation was
the rule of liability. Great changes in the texture of

human sociebty and in the conditions of social relations
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have been going on for several centuries before the rule
of retaliation was replaced by the right of compensation

when the concept of civil responsibility appeared in the

structure of the Roman law.

Because the right of compensation was histori-
cally derived from the old habit of retaliation, it
started with the same characteristics. Thus as retalia-
tion arises in reaction to the injurious'act,a right of
compensation results automatically from the injury
(injuria) irrespective of the fault (culpa) of the wrong
doer, So far as we can know, there have been no provi-
sions in.the Roman Law, either in the Twelve Tables or
in the law of Aquilia which required Culpa as'a.prerequi—

site in the obligation to redress the damage.l

Before the collapse of the Roman Empire, fault
appeared to be adopted by the Roman jurists as a ground
for the right of compensation and thus the concept was
transferred to the o0ld French civil law when the learned
French jurist Domat started his research for a compromise

basis in all cases which call for compensation. He was

1. Marcos, S. "Fundamentals of Obligations: The sources
of obligation™, Vol. 1, pP. 486, Cairo (1960) (in
ArabiC) ™ -




then successful in establishing the general principle of

fault 1iability.Z

The principle of fault liability had since then
became widély accepted as the fundamental stone in the
regime of liability in most of the civil law municipal
systems. In particular, the modern French civil law
adopted the principle in its Article’l382 which reads:
"Pout fait quelconque de l'homme, qui cause & autrui un
'dbmmage, oblige celui par ia faute dugquel il»est arrivé,
4 le réparer". Likewise, the Egyptian Civil Code, pro;
claims in Article 163 that: "Toute faute qui cause un
dommage & autrui oblige celui.qui l'a commise & 1le
réparer"; It is obvious that liabiiity, accoraing to
these provisions, is based upon three fundamentals: fault,
damage, and the relationship of cause and effect (causa-

lity) between fault and damage.

Preliminary mention should be made in this
connection to the fact that fault is generally defined by
civil law writers as a breach of the duty of care. This
duty of care is not limited to certain groups of peoﬁle
as in the common law, but it is a general duty based on

the general principles of liability for torts in the civil

2. Ia, at L,88.
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law (Responsabilité ddlictuelle). This duty of care is
a duty to the public at large.3 The criterion of fault
is the behaviour of a reasonable, carefu1 and prudent

man under like circumstances of the defendant (le bon

L )
pére de famille) .

So far, we have noted that the general principle

in civil law is that if there is no fault, there is no

liability, (pas de faute, pas de responsabilita).

B, The Develogment of the Idea of Fault and the

By the end of the nineteenth century, the number
of liability suits was increasingly growing due to several

reasons and factors of which the following might be pointed

3. See Tunc, A., "The Twentieth Century Development and
Function of the Law of Torts in France", 1ll, Int. &
Comp. L.Q., p. 1091, (1965).

lte In this connection, Dr. Marcos, the outstanding Egyp-
tian civil law authority, points out a fundamental
difference between the French and the Egyptian civil
codes. Article 16l in the latter provides that "Toute
personne répond de ses actes illicitesf pourvu qu'elle
ait agi avec discernement". The word "discernement"
does not appear in the French code, thus the defini-
tion of fault according to the Egyptian civil code
should in principle include two elements: The objec-
tive element which is the breach of a preexisting
legal duty (the duty of care), and the subjective
element, which requires discrimination on the part of
the actor. There is only one exception to this rule
as provided by Article 16l (2). Marcos, Op. Cit.
supra note 1 at 520 - 22.



out:-
i~ Society became more complex and new risks were
created with the application of modern science to

industry and engineering.

e
[ id
1

The expansion of materialism due to the progressive
development of industry and commerce which resulﬁed
in immense increase of profits and fortunes, hence
individuals tended to seize every opportunity to
redress their démages and claim for compensation.
iiji- The wide-~spread practice of insurance against civil
iiability as a collective scheme to assure compensa-
tion for all cases. This resulted in the decline of
individual liability and in a general carelessness

on the part of those insured.

For such reasons and others, the legislation
seemed to be unable to cope with the requirements of the
modern society, and a great deal of legal research and
debate centered around liability subjects in the ¢ivil
law. The matter resounded deeply in both the French and
Egyptién courts who attempted to fill the‘gap by adopting

modern trends and creating new legal duties.

The most important outcomes were the doctrine
of sbuse of rights (théorie de l'abus du droit), and the

theory of risk (théorie du risque).
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Doctrine of Abus du Droit:

As has been previously méntioned, the general
principle of liability in civil law is "pas de faute pas
de responsgbilité", In many cases, espécially after the
industrialization of the sociebty, the proof of fault
became the major obstacle in providing for compensation.
Because liability in aivilzlaw arises from the breach of
é.pre-existing legal duty, and beéause legal duties, if
not created by legislation, could be created by the Judge
who has the power to create such duties according to each
case, taking, as a criterion, the behaviour of a reason-
able, careful, and prudent man. The courts tended in the
first place to extend their poweré in creating the legal
duties as a means of controlling the element of fault and
the breach of duties in order to provide.for the protec-~

tion of the injured persons.

Through this medium, the dourts imposed new
duties by which they restricted the exercise of various
rights, and on such grounds the doctrine of abuse of

rights was established in civil law.

Abuse of rights is based on the fact that all

rights are relative and not absolute, The power granted

through any particular right should be éxercised within

certain restrictions and limits according to the objectives



of such right. Traditionally, there is a distinction in
the civil law between defined rights, (droits définis),
and the simple faculties (simples facultés). A& right is
the power to act for realizing an intereét which is
protected by the law. UFor example, the rights of pro-
perty, and the right of action at law. 4As for the
faculty, it is a freedom. The freedom to do what is not
prohibited by law, such as the freedom of speach, free-
dom of travelling on the public roads and highways,
freeddm of commerce, and so forth. The traditional
theory of civil liability restricted the eiercise of
faculties, and not of the rights. There was no fault
whatsoever in the exercise of a right, hence there could
be no liability for any damage resulting therefrom, even
if damage was caused ihtehtionally.5 A person who drives
a vehicle on the road, in exercising such a simple faculty,
is under a general legal duty to the public at large, to
take reasonable care and not to cause damage to any person.
But a landowner who is digging in,or building on his own
land will not be viewed as responsible for any damage
caused to the neighbouring propefties as a result of his
acts while making use of his rights of property, unless

he exceeds the limits of his rights, then he will be

5. Marcos, Op. Cit. supra note 1 at 557.



- 27 -

answerable, not for a wrong done while exercising his
rights, but for exceeding the limits of his rights.
Within such a narrow channel, the traditiénal theory of
civil liability, limited the concept of fault. Abus du
droit was then created to enlarge liability circle, and
to formulate a new shape for the concept of fault which

results from the misuse or abuse of rights.

The present doctrine of abus du droit is
derived from more than one source., In particular, it
has its origin in two distinet systems of law: the Roman
law and fhe law of Isla;m,6 At the time of the French
Revolution, the thedry vanished and disappeared'due to
the expansion of individualism, thus it did not appear
in the Napoleonic Code., With the progress of society and
the resulting complexity of interests, individualism
began to fade, and socialism worked its way to the concepts
of law. It was then, when the doctrine of abuse of rights
was reinsﬁated by the courts supported by a majority of

the French jurists.7 However, a great deal of criticism

6., Concerning the origin of the theory in the law of Islam,
see Dr. Elsaid M. Elsaid, "The extent of marital rights
and their restrictions in Islamic law and the modern
Egyptian law", thesis, Cairo (1936). Also Dr. Shehata,
Shafik, "The. theory of abuse of rights in the jurispru-
dence of Islam", 2, Review of the society of comparative
legislation, Paris (1952).

7. Headed by Josserand and among them Charmont, Gény and
Saleilles. .
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has been made against this theory on the ground that the
abuse of right cbuld not in fact be envisaged. Fbr mis-
using a right means exceeding its limits and acting
without right, because a right ceases to exist‘when its

abuse commences. "Le droit cesse ot l'abus commence".

The Frénch and the Egyptian courts widely and
liberally applied the doctrine of abuse of rights long
before it was contained in their civil codes. Besides,
the theory was adopted by modern civil codes of‘severgl

countries such as Germany, Sweden, U.S.S.R. and Egypt.8

8. According to Article 226 of the German civil code, no -
right can be exercised merely to cause harm to others,
Article 2 of the Swedish Federal Code provides that
each person should exercise his rights and fulfill his
obligations in accordance with the rules of good faith
"La bonne foi". But the apparent abuse of rights is
not lawfully permissable. In the Soviet Civil Code
the provision of Article 2, indicates that civil rights
are protected by law unless they were exercised incon-
sistently with their economic and social objectives.
The Egyptian ocivil c¢ode explicitly adopts the principle
of the limitation and relativity of all rights whether
real or personal. Article | proclaims that "He who
legitimately exercises his right, shall not be held
responsible for the damage resulting therefrom". The
cases where an exercise of a right is viewed illicit,
are expressed in Article 5 which reads: "The exercise.
of a right is regarded illegitimate when: i- If it is
merely intended to cause harm to others. 3ii- If it =
tends to satisfy an interest of a minim importance in
relation to the resulting harm suffered by the others.
iii- If it tends to the satigsfaction of an illicit
interest".
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In the foregeing pages, we have been much
concerned with the details of the doctrine of abus du
droit as developed in the civil law. This doctrine has
enjoyed a wide generality of reception-in many civil
law states. Moreover, it has been applied by Interna-
tional tribunals,9 taking municipal law develobments as

the analogy for an international situation.lo Judge

Alvarez, in the Fisheries Case, suggested that the
doctrine of abus du droit must now be regarded as having
been received into.customary international law.ll Such
an internationally adopted doctrine may very well call
for strict limitations upon the o0ld claim that states

are to be answerable only for their fault.

Accordingly, in the area of space liability,
if state A launches a rocket into outer space causing -
damage to her neighbour state B, the launching state can-
not escape 1liability on the ground that she was making
use of her right of free access to outer space. Taking
municipal developments, in the area of the doctrine of

abus du droit, as analogy for an international situvation,

9. The Free Zones of Upper Savoy and the District of Gex
(1929) P.C.I.J. Ser., A&, No. 22; The German Interests in
Polish Upper Silesia (1926) P.C.I.J. Ser., &, No. 7.

10. The case of the Anglo=Iranian 0il Company (1952) I.C.J.
Rep. 93, 133 ~ 135. : |
11l. The Fisheries Case (1951) I.C.J. Rep. 116, 1LhL9 - 153.
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the right of free access to outer space and peaceful
activity ftherein, is granted to each state only within
the limits of an international duty not to cause damage

to any other state.
The Concept of Risk:

In the early days of industriélization, a machine
in the factory was in its nature a harmful potential, 1In
many cases where a workman was injured by machinery, the
general rules of liability failed to protect the viectim,
and to provide for compensation due to difficulties in
- obtaining evidence. In view of the complexity}of the
factory and its technical installations and organization
it was almost impossible for a plaintiff to be able to

prove, under all circumstances, the fault of his employers.

Such injustice called for a fundamental change
in the traditional rules of civil responsibility, parti-
cularly as the 0ld concept of faulﬁ appeared unable to
cope with the dangerous conditions of modern life. Thus
the concept of risk worked its way into some areas in the
system of civil liability as a substitution of the idea
of fault. The doctrine of risk was first declared by the
French authority Labbé who, up to the year of 1890, devo-
ted his works to the ﬁrinciple of fault liability. In
1890 he declared that the concept of risk should substitute
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fault as a ground for liability and that he, who by his
conduct creates a risk in the society, should bear the
consequences. To provide for the contrary would be to
réquire the injured person to bear the risk. It has
been argued that, if the same activity had resulted in
fruitful consequences, the producer would not have waived
the benefits to others. Thus to render justice it should
be recognized that he who carries on the dangerous acti-
vity must, according to the results, enjoy the fruits or
bear the risks. (Qui a les profits doit supporter les
pertes). On the other hand it is to be pointed out that
every occurrence is caused by s combination of various
reasons and the theory of risk is based on a practical
balance between all these reasons, depending on the risk

itself which originated the harm,

However, this theory of risk caused heated
controversj in both the French and Egyptian jurisprudence.
Those in favour of objective liability maintain that the
innocent wictim shoﬁld have the right to repair his dam-
ages automatically and under all circumstances. Those
advocating the principle of fault deplored such a doctrine
as offending the Christian principle that liability should
only rest on fault. The French authority Planiol led a
strong opposition against.the theory claiming that it is

far from any progress in the art of law and that it is in
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fact but a backward step to the primitive times.12
Finally, the theory of risk failed to replace
the principle of fault as a ground for liability in civil
law., It received little support in its struggle to
achieve generality in the system of liability while fault
liability remained in its dominant position. Neverthe-
less, the-social policy has, with comparative ease, led
to the adoption of objective liability in some specific
areas as an exception to the general rule of fault liabi-
lity. This is particularly true in the legislations of
workmenis compensation, civil aviation, and nuclear
energy.’ The development of liability inéurance‘brovided
in this cbnnection a strong argument for the support of

13

the doctrine.

To sum up, the concept of risk as applied in

municipal 1aw, appears to be one of the most appropriate

12. See Saleh, Dia Eldin, International Comparative Air
Law, Doctorate Courge, Ein Shams University, Cairo,
(1963), (in Arabic).

13. This doctrine is contained in the provisions of the
French workmen's compensation Act of 1945, the Act of
1929 concerning the viectims of war and the Air Naviga-
tion Act of 192lL. In Egypt this doctrine is contained
basically in the workmen's compensation Act of 1950
and the Act of 1942 concerning damage caused by war to
the buildings and machinery of factories. The Draft
Act of the Egyptian Air Law, now under consideration,
adopts the doctrine of absolute liability based on the
concept of risk.
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analogies for assessing possible policies about losses

caused by space activities.

2- The Common Law System:-

A. The Doctrine_of Nuisance:-

Nuisance in 6ommon law is usually understood
as a civil wrong. Some judicial decisions ruled that
nuisance is the interference with the neighbour's enjoy-
ment or use of his property.lu In another defiﬁition,
nuisance is considered as an "act or omission" which
unlawfully annoys, disturbs, 6r interferes phjsically,
or by any other means, with the enjoyment of any person
of his land, profit, health, comfort, or convenience.15
Some writers take the view that the law of nuisance is
based on the Roman maxim: "Sic utere tuo ut a lienum non
laedas", one should not use his property in such an un-
reasonébly and unnecessarily way that may disturb his
neighbour.l6 From the point of view of this thesis the
doctrine of nuisance is unlikely to be applied in spaée
operations involving an international situation. Even in

aviation it had, but a limited application.l7

1. Salmond, The Law of Torts, p. 85, n. 10, (1llth ed.
Heuston ed. 1965).

15. The Digest of English Civil Law No. {819).

16. Salmond, Op. cit. p. 85.

17. Haley, Space Law and Government, p. 236, (1963).
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In the common law there is no general part as
in the civil law; A duty to take care in civil law is @
general duty to ﬁhé public at large. By contrast, this
duty of care in the common law is not universal, it does
not extend to all -sitwations and all persons and all
modes of activities, &-plaintiff in an action for negli-
gence in common law must prove that the wrong-doer was
under a legal duty to him to take reasonable care and
that the harm he has suffered is the result of the defen-

dant's breach of this particular duty.ls

Negligence is usually defined as cond_,uctl9
which involves an unintended act or failure to act as &
feasonable man. The concept of reasonable foresight is
the criterion of liability in the law of torts. It is

the standard of conduct to which the actor must cbnfonm

18. In Palsgraf v. Long Island R.R., 284, N.Y. 339, 162
N.E. 99 (1928), The Court ruled that there is no
liability for negligence unless there exists in the
particular case a leggl duty to take care and this
duty must be one which is owed to the plaintiff him-
self and not merely to others.

19. Salmond regards negligence as "a state of mind
providing the essgential condition of liability for
reco%gized torts". Salmond, Op. cit. supra note 1l
at 264.




to avoid being negligent.zo The determination of the
extent of reasonable foreseeability and who is the
reasonable and prudent man, is a question of law. General-
ly the standard of reasonable conduct requires that the
performance of care must be "proportibnate to the apparent
risk".gl As the disproportion between risk and care
exisﬁs,there enters into the conduct of the actor a degree
of culpability.aa However, it should be pointéd out that
neither negligence in common law, nor fault in civil Zlaw,
should be classified in degreés. For negligence or fault
exists at the very moment, wheﬁ a iegal duty is broken.
Duties could vary in their importance, but there could be

: ho varying degrees)in the breach of a duty although varia-

tion might exist in the extent of the resulting harm.

20. Professor Heuston declares (in Salmond on Torts) that
the maxim usually cited in this connection namely "“a
man must be taken to intend the natural and probable
consequences of his act" - this maxim "is misleading
because it confuses the proposition to be proved with
the means of proving that proposition". He further
points out the difference between intention and negli-
gence stating that "the wilful wrongdoer is he who
desires to do harm, .the negligent wrongdoer is he who
does not sufficiently desire to avoid doing it".
Salmond, Op. Cit. supra note 1llL at 266 - 67, n. L.

2l. Haley, Op. Cit. supra note 17 at 24l.

22. The word negligence i1s often used to denote the idea
of social fault. It is defined in the Restatement of
Torts as "any conduct, except conduct recklessly dis-~
regardful of an interest of others, which falls below
the standard established by law for the protection of
others against unreasonable risk of harm", Restatement,
Torts, No. 282, (193L).
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This explains why the Napoleonic code in civil law aban-
doned the Roman theory of classifying fault into degrees
which was pfeviously adopted by the oia PFrench civil code

(faute légére and faute lourde) .23

In an action for negligence, the existence .of
carelessness on the part of the defendant is undoubtedly |
a prerequisite. It is on the plaintiff to establish that
the defendant has been careless in bréach of a specific

legal duty to him.

One seeming problem in the area of megligence
is the onus of proof. If the plaintiff fails to produce'
reasonable evidence that the incident was caused by thé
defendant'!s negligence, the judgement shall be entered
for the défendant. Such a burden might cause great hard-
ship to an innoceﬁt defendant in a case of space incident;.
The plaintiff in such incident can prove the accident but
he cennot prove how and why it happened because of the
complexity of the techniques and engineering involved.
Besides, if national security considerations were involved |

the true origin of the accident will undoubtedly lie

23. This theory is still existing in some areas in
civil law. In particular the Egyptian legislation

concerning tutorship as regards the fault of the
tutor.



gsolely within the knowledge of the government concerned
‘and the plaintiff will thus be faced by an insurmountable

hardship.zh

Res Ipsa Loquitur:

In the Anglo-American jurisdicﬁions procedural
éssistance'was provided to help the innocent plaintiff to
avoid such an intolerable position. In many cases where
the thing speaks for itself,the panacéa was the applica-
ﬁion of the Latinkmaxim Res Ipsa Logquitur. This maxim is
not a doctrine of liability,‘it is merely a rule of
evidence. It shifts the burden of proof from the plain-
tiff to the defendant so that it is for the defendant to
disprove negligence while it is for the plaintiff to prove

nothing more than the facts of the accident itself.25

2y, Haley gives an example stating that: "When a United States

. rocket lands on someone's property the military can be
expected to block off the area immediately, to set up the
strictest security measures and to be less than willing
to make available to the complaining party a report on the
accident". Haley, Op. Cit. supra note 17 at 2L2.

25. This doctrine is not a presumption. Being a procedural
device it should not be confused with any doctrine impo-~
sing a strict standard of liability in cases of dangerous
things. The maxim is defined in the Digest of the English
Civil Law. No., 101l as follows: "When an object is under
the control and management of the defendant and it causes
harm to the plaintiff of a kind which, in the ordinary
course of things, does not happen if the person having
control or management of similar objects exercises proper
care and the defendant is under a duty to exercise care
to prevent it harming the plaintiff the harm will be
presumed (in the absence of explanatlon) to have been
caused by the defendant's negligence®.
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Pamiliar instances of epplying this doctrine
are accidents by trains and ships whenever the object
causing the damage was entirely under the control of the
defendant who is the sole source of explanation as to
how and why the accident happened. In connection with
aircraft accidents, the courts generaily are reluctant to
apply the doctrine in situations where it cannot be
ascertained that the crash could not have occured "but

for"26 the negligence of the aircraft operator.

In Canada, in the case of Zerka Romby and Alex

2 .
v. Lau - Goma Airways,? the court applied the doctrine of

res'ipsa loquitur where the aeroplane crashed as the
machine failed to function shortly after it had taken off.

However, in the United States,in the cease of Rochester Gas

and Electric Corporation v, Dunlopa% the court was reluc?

tant to apply the principle to a situation where an air-
craft damaged the plaintiff!s property while landing in
the dark due to the failure>of an engine. The gourt held
that aircraft frequently crash for unpfeventable causes
and that the failure of an engine raised no probability

of negligences

éé. Haley, Op. Cit. supra note 17 at 2h2.
27. 23 D.L.R. (2nd) 145 (1960).
28. 1933 U.S.A. Av. R. 511.
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In the landmark case of-Williams v. United

States,29 an Air Force jet aircraft e;ploded in mid-air
causing damage as it showered flaming gasoline on the
plaintiff's land., The decision was that res ipsa loguitur
is not applidable to accidents'inVOlving unconventional
aircraft like jets. The Court of Appeals reasoned that

as a Judge can have no sufficient scientific knowledge éf
the ordinary cburse of things in a complex novel and
specialized area, there could be no reasonable inference
of negligence drawn from the facts of the case. Some
writers criticised this decision pointing out that "the
court may have usurped the function of the jury in Eolding
that the rule could not apply"¢30 Besides, the court was
"unrealistic" in its finding because large numbers of jet
aireraft are"engaged in daily flights all over the world.31
Purthermore, the court have treated the maxim "as if it
were a presumption the application of which is“a‘question
of law to be determined by the Judgeﬁ whereas under the

32

ma jority and the best view it is not a presumption at all,.

In the English case of Fosbroke - Hobbes v.

Airwork Ltd., Judge Goddard J. declared:"In the first

29. (1955) 218 F. 24 473 (5th Cir.).

30, Haley, Op. Cit. supra note 17 at 2L3.
31, Ibid.

32. Id. at 2ul.
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place I hold that the doctrine res ipsa loquitur applies.
While it is umnecessary to decide whether this doctrine
would apply to every accident occuring to an aeroplane in
the course of a prolonged flight, here we have disaster
at the very beginning just as the machine had taken off
and well before it had attained the height at which the
journey would be performed. It was an accident which I
think all are agreed ought not to have happened. It was
argued that I ought not to abply this doctrine to an
aeroplane, a‘comparatively new means of locomotion and
one necessarily exposed to the many risks which must
encountered in flying through the air, but I cannot see
that this is any reason for excluding it. Large numbers
of aeroplane are daily engaged in carrying mails and
passengers all over the world and as is well known they
arrive and depart with the regularity of express trains.
They have indeed become a common-place method of travel
éupplementing, though not superseding, rail and sea
transport. Railways were just as great an innovation
when they took the place of the stage coaéh, yet the
¢ourts found no difficulty in applying to them by the

year 18l the same doctrine that had formerly been applied

to stage coaches: Carpus v. London and Brighton Ry“ 33

33. Cited by McNair, The Law of the Air, p. 79, (3rd ed.
Keer and Evans ed. 196l).
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Under the circumstances of Williams v. United

States, the maxim, in certain cases, provides no help for
the innocent plaintiff to discharge the onus which lies
upon him to prove negligence. For such a plaintiff this
doctrine has proved a "broken reed".su In proposing the
foundation for a regime of lisbility in the event of
space damage we can learn much from the Williams case.
Realizing.that space operations will most probably be, for
quite some time;uncertain and specialized activities,
many courts may be reluctant to apply the doctrine of res
ipsa loguitur. One is led to conclude that international
lawyers will soon foresee the need for the establishment
of an appropriate regime of liability for space damage
with absolute liability being imposed. Some writers35
believe that as spaceIOperations become less daﬁgerous
and more certain, the doctrine of absolute liability may
cease to apply and be replaced by a less rigorous
doctrine., However, it is to be noted that liability for
damage caused by aircraft to third person on the ground
is still up to the present time based on the doctrine of

absolute liability.

3. Goldie, "Liability for Damage and the Progressive
Development of International Law", 1, I.C.L.Q.,
1197 -~ 98 (1965). .

35. Haley, Op. Cit. supra note 17 at 2l - 45.
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Ce The Doctrine of Strict Llablllt

In @& certain period, in the history of the
Anglo~Saxon law, the element of culpability or the
wrongful intention seemed to be the corner stone of
liability system. MAs Sir John Salmond expressed it:
"When one man does harm to another without any intent to
do so and without any negligence, there is in general no
reason why he should be compelled to maké compensation".
He further states: "By compelling compensation the losé
is merely shifted from the shoulders of one man to those
of another but it remains equally heavy. Reason demands
that a loss shall lie where it falls unless some good
.purpose is to be served by changing its incidence and in
general the only purpose so served is that of punishment
for wrongful intent or negligence. There is nho more
reason why I should insure other peréons against the
harmful results of my own activities in the absence of
any (mens rea) on my part than why I should insure them
against the inevitable accidents which result to them

from the forces of nature independent of human actions

"3

altogether In another period,and in the course of

the struggle between standardisation and individualisa-
tion, together with the growth of the machine age, there

appeared a tendency to interpret the law 1iIn the way most

36. Salmond, Op. cit. supra note 1l at 29.
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favourable to the innocent victim. The security of such
victims became predominant over the defendant'!s interest
in freedom of action, thus liability became iﬁdependent
of intention or negligence and the doctrine of strict
liability worked its way into the common law in certain

areas.

The Rule in Fletcher v.4Rylands:37

This is the classic case of striet liability
where a landowner allowed water to overflow from a
reservoir into the mines of Fletcher. The headnote reads:
"It is a‘Tort for a landowner to cause aamage by the
escape (even without negligence of his) of any extraordi-

nary source of danger which he has brough upon his land".

Blackburn, J. (in Court of Exchequer Chember)
declared: "We think that the true rule of law is that the
person‘who; for his own purposes, brings on his land and
collects and keeps there anything likely to do mischief,
if it escapes, must keep it in at his-peril; and, if he
does not do so, he is prima facie answerable for all the
damage which is the natural consequence of its escape.

He can excuse himgelf by showing that the egcape was the

éonsequence of vis major or the act of God, but, as

37, (1868), L.R. 3 H.L. 330.
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nothing of this sort exists here, it is unnecessary to
examine what excuse would be sufficient. The general

rule, as above stated, seems on principle just".

The House of Lords entirely concurred Lord
Chancellor'Caifns adopting Blackburn's J. judgement as
stated in the Exchequer Court. This case is viewed in
the common law doctrine &s a case of absolute liability.
It should, however, be kept in mind that as long as
defences such as vis major or the act of God are admitted,
liability may be strict but never absolute.38 There would
seem to be no doubt that space rockets come under the
heading of dangerous things which expression has caﬁe to
be held to equate Blackburn's J. "things likely to do
mischief, if they escape". .NeVertheless,the doctrine of
strict liability as traditionally understood in the case

of Fletcher v. Rylands falls short of the requirements

of liability which space activibty calls for. The excep-
tions of vis major and act of God have been de#eloped as
part of the rule in this case and seem to be viewed by

the common law jurisdictions as if they were a necessary

element of the rule.3? Such exculpatory rules are the

38. Winfield, The Law of Torts, p. Lhl, (7th ed. Jolowicz
and Lewis ed. 1963).

39. Id. at L9 - L63.
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escape routes from liability if the cause of a space
incident was ascribed to either of these defences with

the result that the loss would lie on the shoulders of

the innocent victims.

3= The Municipal Law of the Alr.

Trends in the munlclpal Iaw of the air have
analogies that.may prove helpful in the process of
fonmulating‘the rule of liability for damage caused by
space activity. The question of liability for damage
caused by aircraff to third persons on the ground shall
be congidered here in some selected national legislations

of civil law and common law States, as well as socialist

states.

A. Civil Law States:=

France:-

The story of the French Air law legislation
begins with the Aerial Navigation fct of May 31, 192l

adopting the doctrine of absolute liability.

Prior to this Act, the general rule of 1liability
governing this field was the provision of Article 1382 of
the French civil code. In a case of an aircraft crashed
in a public ceremony causiﬁg personal injuries, the court

cleared the defendant's feet as the plaintiff failed to
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prove faﬁlt.on the part of the defendant.uo In another
case the Court held that there is a presumption of fault
againét the defendant and applied the prevision of Artiéle
1384 C. Cim,ul and ruled that: "Attendu gue le ballon
n'édtait plus sous ltaction meis sous la garde de son pilote,
qﬁé ltarticle 1384 Co Civ. est appliceble danS'l'espéce,
qufll y a présomption de faute contre Bacon". b2 Article
138h'has been interpreted by the French ¢ourts to the
effect that the custodian of the thing is liable for
damage caused by it,and that in order to rebut the presump-
tion of liability established by this article it does not
suffice to prove that the guardian did not commit any
fault. He can excuse himself only by proving that the
damage sﬁffered was due to a vis major, an act of the
plaintiff himself, or an act of a third party, and that
these extermal circumstances could neither have been fore-

L3

seen nor resisted.

40, Tribunal de la Seine, Revue Juridique Internationale
de la Locomotion Aérienne, p. 184 (1910).

Ll. Article 138l reads-as follows: "On est responsable
non seulement du dommage que l'on cause par son propre
fait, mais encore de celui qui est causd par le fait
des personnes dont on doit répondre, ou-des choses que
l'on a sous sa garde"

2. Tribunal de la Seine, January 2, 1906 Répert.
Dalloz, p. 2 = 17, (1907).

L3. H & L, Mazeaud and A. Tunc, Traité Théorlque et
Pratique de la Responsabilité Délictuelle et Con-
tractuelle, Vol. 2, Nos. 1526 --27., 1590, 1651 - 5L,
5th ed., (1957 - 60).




As judicial decisions tgnded to intérpret the
civil law provisions in the way mbst favourable to the
innocent victims, the PFrench legislator along with this
generél judicial trend have made provision in the Adr
Navigation Act of 192li, to ensure compensation for damage
caused by aircraft tc third parties on the surface adop-

ting the doctrine of absolute liablility.

Article 53 in the fourth part of this Act
(Dommage et Responsabilité) provides that: "L'exploitant
dtun adronef est responsaﬂie de plein droit_dés dormmages
céusés‘par les évolutions de l'adronef ou les objets qui

s'en détacheraient aux persomnes ou biens situdes & la

surface. Cette responsabilité ne peut etre attenude ou

dcartéde que par la preuve de la faute de la victime"

The most recent relevant French legislation,
is the Decree No. 55 -~ 1590 of November 30, 1955 which
provides for codification of the French aviation laws.
Arﬁicle 36 of this Decree reads exactly as Article 53 of

the 192l Air Navigaﬁion Act.uu

Ly, The English translatlon of Article 36 of the 1955
Decree reads: "The operator of an aircraft shall be
liable as a matter of law for the damages caused by
the flight of an aircraft or by objects detached from
an aircraft to persons or property on the ground.
Such liability may be mitigated or av01ded only by
pro&f of the fault of the injured person Text in =
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| In his report, G. Ripert, the Chairman of the
Committee which drafted the 1924 Act; justified the adop~
tion of absolute liability by pointing out that liability
for torts (Responsabilité délictuells) primarily presumes
a state of equality in tﬁe ﬁositions between the harm
doer on one hand, and the victim on the other hand. ‘An
aircraft has an excellent position in the sky above the
surface while it represents a great hazard to persons and.
properties on the surface, during its taking off, landing
or in flight., The learned jurist declared: "Ll'adronef
est la partie aétive, dynamique, dangereuse.;.‘ ta victime
au sol est dans lt!'impossibilité de se prémunir d'avance
contre les dangeré possibles, éa situatién est néttement
inférieure. ﬁe 14, 1l'existence d'une responsabilité trés
sévére et quasi aﬁtamétique". ﬂ .

He further states: "Il n'y a pas de réciprocité

dventuelle de préjudice, pas diégaiité dans lesﬂsituatioﬁs
fespectives. A des pouvoirs eXéeptioﬁnels doit corres-

pondre une responsabilitd spéciale".us

= Air Laws and Treaties of the World, U.S. Committee on
Commerce, Doc. 89th Cong., lst Sess., Vol. 1, p. 700~
708, July 1, 1965, (Hereinafter cited as World Air
Laws and Treaties).
45. Cited by Dia Eldin Saleh, International Comparative
Air Law, Doctorate Course, Ein Shams University, Cairo,
pPe 21, T4, (1963) (in Arabic).
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Of important significance is the fact that the
French authority is known as one of the leading supporters
of the traéitional theory of fault in civil responsibility.
However, faced with the new hazards of air navigation in
192l at the time of drafting the French law of the air, he
strongly advocated the doctrine of absolute liability for

damage caused by aircraft.

One‘possible objection may today be raised to
Ripert's powerful argument by saying that with the improve-
ments in the manufacture, maintenance and navigation of
aircraft during the last thirty years, it seéms - inappro-
priamte to maintain the application of such a rigorous

standard of liability to the field of aviation in the

nineteen~gixties.

It is true that Aeronautical engineering has
made remarkable progress during the last thirty years.
Nevertheless, safety in the air has not yet attained per=-
fection despite all available skills and inventive capa-
citiess It is worth remembering - though regrettable -
that aircraft accidents still occur due to circumstances

and situations over which the crew may have little or no

control.

As Holmes expressed-it: "The possibility of a

great danger has the same effect aé.the probability of a
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less one, and the law throws the risk of the venture on ..
the person who introduces the peril into the comm.un:i.‘cy".Ll'6
This explains why the French legislator after more than

a quarter of a century kept the same text of the 192l Act

in the Decree of 1955.

Switzerland:- |

The first regulation for safety and security in
air navigaﬁion, was made in Switzerland by the TFederal
Decree of January 27, 1920 which was replaced bj the

Federal Law on Air Navigation of December 21, 1948.

In the Swedish legislation objective 1iability
is imposed-for any damage caused by aircraft and those who
are made responsible cannot, under any circumstances,
exonerate themselves, even if the victim's fault was in-
volved, There is no escape route unlesswit is pronounced
by the Judge. Thus Article Zé of the 1920 Federal Decree
proclaims: "Le Juge peut prononcer 1texondration toﬁale,
ou partielle de la responsabilité civile en cas de faute

du 1lésa",

The 1948 Act regulates the responsibility towards
third parties in its Articles 6L to 74. The provision of

Article 6l (1) reads as follows: "Le dommége causé par un

I46. Holmes, The Common Law, pe 154 - 55, (1881).
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gdronef en vol aux personnes et aux biens quli se trouvent
4 la surface, donne droit 4 réparation, par cela seul
gu'il est &tabli que le dommage existe et qu'il provient

de ll'adronef™.

It is clear that the Swedish legislator was-in
the 1948 Act - influenced by the 1933 Rome Convention, for
the Unification of Certain Rules relating to Damage Caused
to Third Parties on the Surface, to the extent that the ’
provision of Article 6l is almost a copy of Article 2 of

this convention.

According to Article 6ly, it is sufficient for
the victim to prove the damage and the relationship of
cause and effect between the aircraft in flighﬁh7 and the
damage. Article 70 provides for compulsory guaranties

and securities, to ensure compensation.

Italy:-

 The general rules of liability for damage caused
to a third party were first regulated in Italy by the pro-
visions of the Decree promulgated in August 20, 1923.

h7. ABirecraft in flight is defined in the law (Art. 6l./3)
as: "L'adronef est considéréd comme en vol du début des
opérations de départ juaqu'd la fin des operations
d'arrivée". Text in World Air Laws and Treaties, p.
2370, note Ll supra.
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Article 38 of this Decree, relating to the damage caused
by aircraft, caused much controversy in the Italian
jurisprudence because of its ambiguity. The Article first
prohibits the dropping of objects from an aircraft in
flight with the exception of the case of clear necessity.
However, the provision indicates that damage as such,and
damage caused by objects falling from aircraft while £n
ascent or descent is always recoverable except in case of
force majeure. The law was entirely silent in regard to

damage caused'by.the crash of aircraft itself.

Prior to the 1923 Decree, liability in air navi-
gation was covered by the Decree of November 27, 1919
which proclaimed in clear terms that the defendant in an
aircraft accident is - under all circumstances = subject
to a presumption of fault and fhat the only admissible
defence in this respect is the force majeure, which was

very restricted in practice.

Today the Italian legislation which is in force
is the "Codice Della Navigatione" passed in March 30, 19L2
(Decree"No. 327). Part TI covers the ligbility for damage
caused by aircraft in Articles 965 to 973. It is based on
the principle of absolute, but limited liability, with the
right to a defence of contributory negligence. The opera-
tor of an aircraft is made liable upon proof by the injured

party that damage exists and is attributable to the aircraft.
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According to Article 965 the operator shall be
liable, from the take~off until landing, for demages
caused by the aircraft to persons and property on the

ground, including those resulting fram.ﬁct of God.hs‘

The United Arab Republic:-

The case of damage caused by aircraft in Egypt,
is ruled by the general principles of liability as set
forth in the Egyptian Civil Code enacted in July 16, 1948
and came into force October 15, 1949. Article 178 of
this éode reads: "He who has in his custody things which
require special care or mechanical engines,is responsible
for the damage caused by these things unless he proves

that the damage was due to an external cause which cannot

be imputed to him".

In the "exposdé des mobtifs" the drafters of this
provision pointed“out tﬂat the doct;ine of objective
responsibility was not adopted because of the "present
phase of the country's economy™ and that the liability for
damage caused by thiﬁgs is.stiil in the Egyptian legisla-
tion subjective and not objective. Liability thus is

based on fault with a presumption against the guardian.

It seems better to say that in Article 178 what

L,8. World Air Laws and Treaties, p. 1359 - 61.
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is presumed is not fau;t but liability itself. According
to the provision,the guardian is responsible unless he
proves the "external cause which cannot be imputed to hinm".
A defendant in an action based on this Article cannot
excuse himself simply by disproving his fault. TFor the
only right of defence is the "external’cause". Thus the
Egyptisn law in this respect is based on a presumption of
liability (Présomption de responsabilité). In other words
the guardian‘é obligation in the law isﬂthat‘of result and
not merely of means (obligation dé resultat pas une simple
obligation de moyens). More precisely we can say that
liability for damage caused by aircraft or any other
mechanical engine which requires special care in its main-
tenance is based on the theory of fault. However, the
fault of the guardian is not only presumed but it is proved
(faute )prouvée).,"'9 The dnly defence that can rebut this
proved fault'is to break its causal connection with the

damage by proving the "external cause".

It remains to mention that the guardian in the
Egyptian law is generally meant to be the owner or the
person who is in control of the thing, and makes use of it
for his own benefit. As from August 13, 1953 the operaﬁor

of an aircraft within the definition contained in Article

L9, Marcos, S., Op. Cit. supra note 1 at 700.
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2 of the 1952 Rome Convention, is the person responsible

for the damage, by virtue of Act No. 396.

Finally, mention should be made to the fact that
todaey the Egyptian legislator is concerned with a Draft
Act for a national Air Law imposing absolute liabiiity‘for A

damage caused by aircraft to third persons on the surface.

Common Law States

The United Kingdom:-

_ The British Air Law has in large measure been
created by'staﬁute. The 1920 Act was the first to cover
the question of 1iabiiity for damage caused by aircraft
with absolute liability being imposed in this respect.
Then in 1949 the most comprehensive statute known as the

Civil Aviation Act was enacted.

The principal provisions in the 1949 Act rele-
vant to the question of liability for damage caused by
aircraft are in section 4O which in fact re-enacted the
provisions of section 9 of the Air Navigation Act of 1920.
An absolute liability is imposed upon the owner of the
aircraft to pay compensation for the damage caused by his
aircraft-irrespective of any negligence on his part. Thus
in simple language section L0 (2) reads as follows: "Where
material loss or damage is caused to any person or'pfoperty

on land or water by, or by a person in, or an article or
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person falling from, an aircraft while in flight, taking
off or landing, then uhless the loss or damage was caused
or contributed to by the negligence of the person by whom
it was suffered, damages in respect of the loss or damage
| shall be recoverable without proof of negligence or inten-
tion or other cause of action, as if the loss or damage
had been caused by the wilful act, heglect, or default of

the owner of the aircraft".

It is clear that this provision is to the effect
that the aétion lies without proof of negligence indepen-
dent of intention or other cause. The available statutory
defence is the contributory negligehce of the plaintiff
himself. Of course the wording of the section is clear
enough to exclude the traditional defences of the inevi-

table accident and the act of God.

As a means of mitigating the rigorousness of the
rule of absolute liability,limitation was placed on the
amount of the compensation payable.So Moreover section 113
of the Act compels the persons responsible for the flight

of an aircraft to take compulsory third party insurance.

50. Section 42 contains the rules governing the limita-

tion of liability which are fixed in the 5th schedule
to the Act.
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However, these two sections (42 & 1,3) have not been brought

into force.

The United States:=-

It is essential to realize at the outset that
the United States is characterized by hér own Federal
philosophy. There is no uniform air legislation in the
U.S. since many subjects do not fall within the Federal
jurisdiction. However, there is an increasing tendency

to unify all matters pertaining to the air through Federal

legislations.

An action for damage caused by aircraft in the
United States falls to be determined according to the law
of the State in which the action is tried. As we have
already seen;a number of doctrines have been discussed and
applied in the Common law jurisdictions. According to
Prosser,5 the law began with little or no concern of
personal culpability as an éssential element in tortious
liability. The foundation of liability then was quite
objective: where there has been an injury there has to be
remedy. Then the law as it grew tended to become more
moralized until liability was connected with fault and

then again with the growth of the machine age, the pendulum

51. Prosser, Handbook of the Law of Torts, pp. 1l, 16,
315, 2nd &d., (1955).
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swung back once more toward the strict objective standards

of liability.

At an early point in the development of the law
of the air in the United States, aeroplanes were held to
be ultrahazardous instrumentalit19352 and the owner of an
aircraft was, in case of accident, made absolutely liable
for any injury or damage caused by his aircraft., Thus a
unifonm statute was passed and adopted in the peribd from

1920 to 1930 by some twenty one states in the United --

States.53

Section 5 of the Uniform Aeronautics Act reads
as follows: "The owner of every aircraft which is operated
over the lands or waters of this state, is absolutely
liable for injuries to persons or property on the land or
water beneath, caused by the ascent, descent or flight of
the aircraft or the dropping or falling of any object.
therefrom, whether such owner was negligent or not, unless
the injury is caused in whole or in part by the negligence
of the person injured or the owner or bailee of the proper-

ty injured".

States which did not apply the Uniform Aeronau-

tics Act have also adopted the doctrine of absoclute

52. An ultrahazardous activity is defined in the Restate-
ment of Torts, No. 520, (1938).

53. See sgates listed in Haley, Op. Cit. supra note 17
at 23 .
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liability in cases of aircraft damage on the surface.su

The progress attained in aeronautics in the
United States have led to the abandomment of absolute
liability and to its substitution in the laws of most of
the states by either a provision that proof of injury or
damage on the surface by aircraft shall be a "prima facie®
evidence of negligence or by applying the traditional
test of negligence, with variations as to the presumption

of negligence or the doctrine of res ipsa loquitur.

Socialist States

The Union of Soviet Socialist Republicsg:-

The first Soviet regulations conéerning civil
aviation were enacted on January 17, 1921. In 1932vthe
scattered rules were unified in an Air Code which was
revised and superseded by the Air Code of December 26,

1961 effective January 1, 1962.

The most important part of the new cbde are the
provisions'relating to liability for bodily injuries to
passengers and for damages to cargo, luggage and mail im
domestic and international transportation. Howevern the
problem of damage cauéed by aircraft on the ground was not

solved in this code which contains no special rules on

Sh. Ibid.



this aspect of liability.

The Basiec Principles of Civil Law enacted in
December 8, 1961 and effective May 1, 1962 contain rules
on general lisbility and on lisbility for particular
hazards. The general rules of ligbility apply in all cases

where the &ir Gode does mot establish special rules.

The general doctrine of liability adopted by the
Basic Prinéiples of Civil Law is thaﬁ liability for damages
is conditioned upon fault. The pertinent article reads as
follows: "Article 37: Fault as a condition of liability for
breach of”obligations: A person who does not perform his
obligation or performs it in én improper way shall be
liable only in case of fault unless it is otherwise esta-
blished in law or in an agreement. The absencefof fault

shall be proved by a person who breaches his obligation..."

However, this general rule of fault liability was
eliminated in the case of liability for particular hazards
and replaced by the doctrine of strict or objective liabi-
lity. Article 90 speaking about "liability for injury
inflicted by the source of increased hazard" provides that:
"Organizations and citizens whose activitieé involve hazard
to persons coming into contact with them (transportation
organizations, industrial or construction enterprises,

owners of cars, etc.) shall be liable for injury caused
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by the source of increased hazard unless they prove that
the injury was the result of force majeure or of the
intent of the injured person". The article mentions only
"intent of the injured person" amd omits "oross negligence"
as was pbovided in section uoh of the old Civil Code.
Ne#ertheless’it is to be pointed out that the exception

of "gross negligence" was not omitted in section 101 of
theil961'ﬁir Code whére gross negligence in addition to
intent may be taken into account only in the case of force
ma jeure, where the carrier can reduce the amount of com-
pensation or even deny it entirely if‘he can prove that
intent or gross negligence of the injured person has

contributed to the injury.55

55. Section 101 reads: "The carrier shall be liable in
accordance with the laws of the U.S.S.R. and the
constituent republics for the death, bodily impair-
ment of health or other injury to health, caused to
a passenger at take-off, during the flight or at
landing of the aircraft, or at boarding and disem-
barking of a passenger, unless the carrier proves
that the injury occured as a result of an intemntional
act of the injured person. In the case where the
passenger's death, impairment of health or other
injury to health have been caused as a result of
force majeure, the carrier shall be liable to the
usual extent unless he proves that intent or gross
negligence of the injured person has contributed to
the injury or has aggravated it. In case where the
carrier proves that gross negligence of the injured
person contributed to the injury or has aggravated
it, the amount of the compensation for damages must
be decreased in accordance with the general rules of
the civil law or compensation for damage must be re-
fused". World Air Law & Treaties, pe. 2561.
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Section 101 is part of chapter VII dealing with
the liability of the air carrier for bodily injuries to

passengers, and for damage to luggage, cargo and mail.

Howéven,section 140 of chapter IX regulating
the uses of Civil Aviation and Civil Aeronautics in the
Individual Branches of the National Economy, provides for
the applicaﬁion of section 101 "For injury to persons and
damage to property while perforﬁing any work irdicated in
this chapter". This provision of Section 1L0 may be
interpreted és applicable to the case of injury and damage

caused by aircraft to third persons on the ground.

To sum up, it is clear that the Soviet law tends
to adopt a strict rule of liability based on the theory of
risk in regard to the potentially hazardous activities and
there would seem to be no doubt that space activities come

under this heading.

Poland:-
The Polish Air Law enscted in March 1, 1928
was based on the doctrine of fault liability. A presump-
tion of fault in any sircraft accident was established
against the owner, and the defendant has so many available
exculpatory circumstances that can easily frustrate this
statutory presumption. The defendant may be discharged if

he proves that he has taken all necessary measures. He
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can even in the presence of his negligence clear his feet
if he proves the absence of causal relation between his
negligence and'the damage suffered by the plaintiff. In
fact all traditional defences such as the act of God, the
inevitable accident, the act of a third party and the act
of the plaintiff hiﬁself were available in the Polish Air
Law of 1928. However, the new Polish Civil Code has eli-
minated all defences exceptithe external cauée which
cannot be imputed to the defendant,56 and the pertinéﬁt
Article in the new Air Lew enacted in 1962 (Statute of May
31, 1962 concerning Air Law) reads as fcliows: "The liabi-~
lity of operators of aircraft for damages caused‘by the
traffic of these aircraft is régulated by the provisions
of civil law concerning 1iabilitj for damages caused by
the use of mechanical means of transport operated.by'the

power of nature..."ST.

These pertinent rules in the new Polish Civil

Code are based on the theory of objective liability.

Czechoslovakias-

Aviation Act of July 8, 1925, is theoretically

based on fault liability. Howéver, by imposing a strong

56. Articles 152 and 153 of the Polish Civil Code impo-
sing liability for damage caused by things are the
source of Article 178 of the Egyptian Civil Code.

57. World Air Laws & Treaties, p. 2123.
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presumption of fault upon the "Possessor" of the aircraft
that caused damage on the surféce, the Czechoslovekian

legislator had in fact approached a strict rule of liabi-
lity. Defences of the inevitable accident, force majeure

and the act of Sod were not permissible.

In 1951, Law No. 63 was enacted under the
socialist regime among the Collection of Laws. Rules of
liability for damage caused by means of transport were
Set forth in this legislation. Liability was attached to
the operator and the law (section l) admits the discharge
of his liability for a number of reasons. This legisla-
tion flatly opposes the "fatalistic causal liability".58
This law was abrogated in 196l when the new Czechoslava-
kian Civil Code was ehacted under Law No., 1,0/196l Collec-
tion, effective April 1lst, 196l governing the case of

damage in general.59

The review of the national air law legislations
as previouély cited, demonstrates that in large areas of
the world, whether influenced by the doectrines of ¢ivil
law, common law or socialist law there is a tendency

favouring the adoption of striet standards of 1liability.

58. Michael, Milde, The Problems of Liabilities in Inter-
national Carriage by Air, p. 119, Prague, (1963).
£9. World Air Law & Treaties, p. 519.
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In fact as Haley wrote: "Insofar as liability
in aircraft cases is concerned, it is much harder to find
a coﬁntry where the ordinary rules of tort are applied in
this field, than to find out where absolute liability is

the rule® .60

- National Nuclear Energy Legislations:-61

It~is interesting to note that the commencement
of the national efforts,to regulate the nuclear liability
have coincided with the advent of the space zge. The
analogy between the two types of activitieé would éppear

sufficiently close for reasonable inference.

A. The United States:-

. The first national legislation of this kind was
passed in the United States as early as 195L. This legis-
lation known as the Atomie Energy Act enacted mainly to
protect the industry against possible ruinous claims
arising from the use of atomic energy. The Act was amen-
ded and re-enacted in 1957 under the name of the Price -
Anderson Act. The only question of liability covered by
this law was the imposition of maximum limits upon the

6
amount of liability. 2 Since this Federal legislation

60. Haley, Op. Cit. supra note 17 at 263.

61. For a general account see Lee, R.S., Liability for
Nuclear Damage Caused by Flight Instrumentalities,
Thesis, McGill University, (196h).

62. The govermmental indemnity is limited to the amount

of five hundred million dollars, section 170 of the
Aact .



makes no provision for ligbility to third parties as to
the grounds of liability, and who shall be liable as well
as the available defences to the defendant, therefore the

- governing law is that of torts of the state in which the

action is tried.

B. Germanx:-

| While the Civil Code in Germany bases liability
on fault, the Federal Atomic Hnergy Act enacted in 1959
and came into force January 1960 imposes absolute liabili-
ty for damage caused by nuclear reactors.63 The theory
underlying the concept of liability in this legislation is
that, since there is an exceptional power on one side there
must be a correspondent special liability on the other side.
In other words, because of the inequality between thé
7 ﬁerson operating a nuclear reactor causing the injury, and
the vietim receiving this injury the burden of loss should

be placed upon the former.

Of paramount significance is the fact that the
German legislation has flatly refused to allow the opera-
tor to minimize his absolute liability by availing himself
of the traditionally available defences and recourses.
Thus even the commonly permitted exonerations such as a

natural catastrophe, the gstate of war or a civil disturbance

63. Section 25 (1) of the Act.
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or any other general force majeure or mct of God, all are

entirely elim:i.nai:ed.&L

On the other side, a limit was placed on the
aggregate amount of liability_at five hundred million

D.M.65

The liabiiity for death or personal injury is
limited to fifteen thousand D.M.°® Insofar as lisbility
for property damage is doncefned,the.Act provides an
estimate In accordance with the market value.67 Besides,
compulsory insurence’ or financial guarantee 'is imrosed
upon the operator to cover his liability, and automatic
indemnity is furnished by the stgte to cover the damage

in excess to the financial guarantee.68 If damage is

caused by more than one nuclear installation the liability

is Joint.

Ce The United Kingdom:=-

The first nuclear legislation in the United

Kingdom was enacted in 1959 and amended in 1960.70 This

Act contained provisions relating to the nature of liabi-

lity, limitation of liability, who iIs liable as well as

6lL. Section 25 of the Act.

65. Approximately 125 million dollars.

66. Approximately 38 hundred dollars.

67. Section 31 and 36 (1).

68. Section 36.

69. Section 3l (1).

70. See D, Lloyd, "Liability for Radiation Injuries", 12,
Current Legal Problems, London, pp. 33 -~ 55, (1959).
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for compulsory financial security.

The English Act prescribes absolute liability
for the "licensee" of a nuclear ingtallation. T A11
liabilit& for nuclear damage is channeled to the "licen-
see",72:and no other person can be held liabié#fof such
damége in order to protect the participants such as
suppliers, contractors, and carriers.73 The licensee is
to furnish a financial guarantee to cover his liability
for an aggregate amount of 5 million pounds.7u The only
available defence is the hostile action during an armed

conflict which can be proved to have contributed to the

75

nuclear damage. ~ .

De Switzerland:-

. The PFederal Act of 1959 which came into force
in 1960 also provides for the imposition of absolute
liability upon the nuclear operator. All liability for
nuclear damage is borne by the operator whose lisbility is
limited to the miximum amount of O million Swiss Francs

and he has to take insurance to cover this amount.

71l. Section It (1).

72. Section L (2).

73. Exceptions as to carriers by sea and air are provided
in section I (5).

7h. Section 5 (1).

75. Section L (1).
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The right of recourse is provided against he who
deliberateiy causes damage. However, the exonerations of
liability are confined to two.situations, namely the act
of war and the "grave natural disaster of an exceptional

n 76

character".

Thus far, we have considered three mature nation-
allnuclearllegislations as examples. In many other
countries the legislators are concerned’with the regula-
tion of nuclear liability. Among those we can mention
Japan who promulgated her nuclear_legislation in 1962,
Sweden who passed an Act in 1960 although expired in 196L|.,77
Denmark who promﬁlgated hery law in 1962 and Italy had hér
nuclear legislation in force since 1953. Similar 1egisl@~
tions have been enacted or, are in the process of being
promulgated in other countries such as France, Belgium,

Spain, Netherlands, Austria and Norway.78

The following tendencies emerge from the above
cited muniéipal law:-
l- The adoption of the doctrine of absolute liability for
nuclear damage .

2~ Liability is limited to a maximum amount.

76. See in general Lee, Op. Cit. supra note 61.
77. Id. at Li6, n. 110.
78, Id. at 35, n. 72.
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3- The channelling of lisbility to one person, either the
cperator or the "licensee".

li- Compensation is éuaranteea by compulsory insurance or
security fund and subsidized by the state.

5~ Full protection is given to the vietim by eliminating
the exculpatory circumstances or at least by narrowing

the scope of defences and exonerations.

The preceding rules represent the "general
principles‘of law recognized by civilized nations" gover-
ning the liability for damage caused by an ultrahazardous
activity which is analogus to space activities. There-
fore, these rules could be applied to space incidents as

79

a part of the existing international law.

79. See Haley, Space Lew and Government, Pe 263 = 6L,
(1963).




CHAPTER TII

TRENDS IN THE DEVELOFMENT OF
_ 4

INTERNATIONAL LAW OF LIABILITY

Thus far we have painted the domestic picture

and we now come to the international scene.

The law of state responsibility is traditionally
béséd on the element of fault, i.e., states are answerable
only for their faults. However, with the progress of
science and the emergence of transnational situatioms,
international law has proved capable to adept itself to

the progressive development of the international society.

This chapter shall be devoted to a consideration
of: first,'the development of intermational law doctrines
of liability in Treaty Law in regard to two areas exhibi-
ting comparable problems, namely the Law of the Air and
the Nuclear Energy Law. Second, the application of liabi-

lity doctrines in customary law as developed in interna-

tional adjudication.

1- Treaty Law:-

e e o B s e e it
—_—_—momane=m=

A. The Law of the Air:-

The 1952 Rome Convention

The Convention on Damage caused by Foreign

1. Jessup, P., Transnational Law, p. 3, (1956).

- 71 -
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Aircraft to Third Parties on the Surface, concluded in
1952 in Rome seems to be most directly related to our

. . 2
present inquiry.

The convention which was opened for signature
at Rome on October 7, 1952 adopts the principle of abso-
lute liability of the aircraft operator for damage caused
to persons or property on the surface by a foreign air-
eraft in flight,‘or by any person or thing falling there-
from. Two main factors have affected the adoption of the
doctriné of absolute liability in the 1952 Conference of
Rome: First the inequality between the victim on the
surface who has neither relationship with, nor control
over the aircraft causing the damage, and the operator of
the aircraft who gains the profits of the flight. Second-
ly, the majority of the national legislation of the states
participéting at the conference were in favour of the
principle.3 A third factor may be added, namely the
impossibility on the part of the injured person to prove

the negligence of the aircraft operator because of the

O

~

2. As suggested by the UN Ad Hoc Committee, this "Conven-
tion and ICAQO experience in relation thereto could be
taken into account (interalia) in any study ... con-
cerning liability for injury or damage caused by space
vehicles". UN Doec. &/41lt1, July 1y, 1959. '

3. ICAO Doc. 7379 - LC/3L Conference on Private Interna-
tional Air Law, Rome, Sept. - Oct., 1952, p. 15 Chap.
1, App. &.



- 73 -

complexity of aeronautical engineering.

The cdonvention further places a limitation on
the amount of compensation recoverable by the claimants.
This principle of 1imited liability received a general
égreement at the Rome Conference, and there has been no
discussion as to its justification. The donvention also
provides for a compulsory system of sécurity to cover the
operator's liability. The trend in the Gonvention has
been to ﬁarrow the scopé of exonerations and defences.u
Thus the operator cannot free himself from his absolute
iiability unless he proves the fault of the victim himself,
the intervention of an armed conflict, civil disturbance
or public authority. Both, the act of God and force

ma jeure were excluded from the available defences.

The possible revision of Rome Convention was
recently considered by the ICAO Legal Sub-Committee which
met in Oxford from March 2L to April L, 198& and it has
been asserted by ICAO authorities that "No state in its
comments suggested any change in the baéic principle of

absolute liability and no such change was suggested by any

li. The authors of Rome Convention declared in the preamble:
"moved by a desire to ensure adequgbe compensation for
persons who suffer damage caused on the surface by
foreign aircrafte.e."



- 7 -

n 5

member of the Sub- Commlttee

With this apparent consensus, it is submitted
that the Rome Convention of 1952 can be taken as a collec-
tive statement declaring the dgctrine of absolute liabili-
ty subject to maximum limits as the preferred policy

relating to the liability for surface impact damage.

Aerlal Collision Llablllty

Up to the present tims collision and interference
between aircraft is regulated exclusively by municipal
laws. Obviously,in any type of collision there is an
assumption of a pre-existing set of traffic rules which
have been violated and hence the collision occured. Thus

liability for the resulting damage is based on fault,

There have been several attempts to unify the
rule of liébility for damage caused by collision or inter-
ference between aircraft, and the more recent draft conven-
tlon6 was prepared by ICAO in 1961 in Paris. The objective

of the proposed convention is the regulation of liability

5. ICAO Bulletin, Vol. XXI, no. 5, pe 6, 1966. In this
session the Sub-Committee received a suggestion from
the International Law Association that there should
be a single international agreement on the question
of su§face damage caused by aircraft and spacecraft,
(p. 7)o

6. ICAO Doc. ILC/SC/Aerial Collisions no. 71, 27/3/61,
App. &, p. 7 (The Text of the Draft Conventlon).
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of operators of aircraft with respect to damage resulting
from collisions or interference between aircraft in flight.
Liability in this draft is attached to the operator and it
Es designed to have dual basis: First, the operator should
be subject to the Warsaw system of the reversal of the
burden of proof in respect of damage to passengers and
goods on the other aircraft. However, the operator thus
liable, can exonerate himself from the presumbtion of
liability if he proves that he and his servants or agents
have taken all necessary measures to avoid the damage, or
that it was impossible for him or them to take such
measures.7 Secondly, in respect of other damage, (e.g.,
loss of or damage to the other aircraft involved or damage
caused to any other property on the aircraft and belonging
to its operator) the operator shall be liable upon proof
that the collision or interference was caused by his fault
or that of his servants or agents acting within the scope
of their employment.8 If the damage was due to the fault
aof Jtwo or more operators liability shall be in proportion
to the degree in which each operator is at fault and in
the impossibility of ascertaining the degrees of fault,

total damage shall be shared equally by all operators

7. Contributory negligence of the injured person who is
not the operator of an aircraft is provided as defence
in Article (6) of the draft convention.

8. Articles (L) and (5) of the draft convention.
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involved.

The preceding rules represent an appropriate
anaiogy relating to space incidents involving collision
or interference between two or more spacecraft in flight
or between spacecraft and aireraft, which will be discus-

sed further.

B. The Law of Nuclear Energy:-

As early as 1957, the problem of nuclear liabi-
lity has attracted international attention because of the
uitrahazardous nature of the use of nuclear energy. The
initial step was made by the European Nuclear Energy |
Agency and the outcome was the Convention on Third Party
Liability in the Field of Nuclear Energy signéd in Paris
on July 29, 1960 under the auspices of the Organization
for‘European Economic Co-operation (OEEC). This conven-
tion is the first multilateral agreemént'covéring the
subject on a regional leyel. It waé followed by thfee
other tonventions: Convention on the Liability of Opera-
tors of Nuclear Ships concluded in Brussels, May 25, 19&2;
Convention Supplementary to the (OEEC) Paris Convention
of 1960 which was concluded in Brussels in 1963; and the

Convention on Civil Liability for Nuclear Damage signed

9. This rule is derived from Article (L) of the 1910
Brussels Convention on Collision between Vessels.



in

Vienna in 1963.lo

The fundamental principles of the regime of

liability as established by this nuclear Treaty Law may

be

a-

b-

summarized as follows:-

The provisions relating to the alloccation of responsi-
Bility have unanimously adopted the theory of the
"channelling" of liability i.e., all liability is
imposed upon-one person namely the nuclear operator.

This "has been justified upon grounds of fairness and
practicality".ll

The liabilitj imposed is absolute and independent of
fault.as it arises from the risk. It is quasi auto-
matic. The justification of this system of liability
was expréssed in the "exposd des motifs" which states:
"pecause of the special danéers involved in the activi-

ties within the scope of the convention and the diffi-

culty of establishing negligence in view of the new

10.

11.

For text of these conventions see Lee, Liability for
Nuclear Damage Caused by Flight Instrugientalities,
Thesis, McGill University, (196lL.), Appendices &, A1,
B, B1l, C & D, pp. 179 ~ 250.

MeDougal, Lasswell, and Vlasic, Law and Public Order
in Space, p. 611, (1963). They wrote: "It is fair
that those who engage in ultrahazardous activities
should bear the entire risk of damage that might
originate therefrom; on the other hand, it would be
impractical to permit exceedingly costly multiple
insurance coverage of the same risk which would be
inevitable if the liability were not concentrated in
a single person".




C=-

- 78 -

techniques of atomic energy“.l2 If more than one
operator were involved, 1iability shall be Jjoint and
several,

The general idea in providing for the exculpatory
circumstances in the four nuclear conventions is to
narrow the scope of the traditional defences and to
restrict the right of recourse. Thus the 1960,Paris
Convention as amended by the 196L+‘Additiona1 Paris
Protocol, provides for the defences of an act of armed
conflict, hostilities, civil war, insurrection or
"except insofar as the legislation of the Gontracting
Party, in whose terribtory his nuclear installation is
situated, may provide to the contrary, a grave natural
disaster of an exceptional character".lBl Exonerations
of lisbility in the 1962 Brussels Convention on the
Liability of Operators of Nuclear Ships are almost
'idehtical.lu In regard to the 1963 Vienna International
Convention on Civil Liability for Nuclear'Démage, the
operator can avail himself of the s&me exonerations as
in the 1960 Paris Convention.15

Since the pesceful use of nuclear energy is carried on

for the benefit of the community, policy considerations

12,
13.

15.

"Exposé des motifs", Paris Convention, 27 J of A.L.
Artic:!.e 90

Article 8.

Article L/3 (a) and (b).
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have called for the placing of & maximum limit of
liability in respedt of any one nuclear incident in
order to protect the operator from ruinous claims.
The limit is fixed at lS_million dollars in Paris Con-
vention and increased to 120 million in the Supplemen=-
tary Convention of 19&3. In the 19é2 Brussels Conven-
tion the limit is fizxed at 100 millionrdollars and at
5 million dollars in the 1953 Vienna Gonvention.16

e- A duty to maintain insurance ér other financial security
is imposed on the operator to cover his liability.l
In this regpect a noteworthy échievement was reached
under the Paris Supplementary Convention by establishing
an international liability pool of publiec funds to

18

ensure compensation.

The main idea affecting the rule of liability
adopted by.the nuclear liability conventions was declared
by the drafters of Paris Convention in the "Exposés des
Motifs" which states: "on the one hand, the‘publié exposed
must bé ensured of adequate protection in the face of un-

known dangers, both for legal and for psychological reasons,

16. See Article 7 of Paris Convention, Artlcle 3 of the
Supplementary Convention, Article 3/1 of Brussels
Convention and Article 5 (1) and (2) of Vienna Con-
vention.

17. Article 10 of Paris Convention, Article 3 (b) (i) of
the Supplementary Convention, Article 3/2 of Brussels

Convention a?d Artlcle 7/1 of Vienna Convention.
18. Article 3 and (b)




and, on the other hand, the growth of the nuclear industry
should not be hindered by a burden of liability which
would be intolerable in the case of an incident assuming
catastrophic proportions and which could not be covered by

. . 1
conventional insurance'. 2

In formulating a rule of liability for damage
caused by spacecraft, no decision-maker will be able to

ignore the principles adopted by the nuclear conventions.

2- Customary Law:-

In the absence of an international rule governing
a case presented for solution such as the question of lia-
bility for damage caused by space activities, it appears
imperative, after having examined the Law of freaty, to
investigate the existing international custom as developed

in international judicial decisions.

However, it should be pointed out at the outset
theat apart'from a small number of cases in which & strict
standard of 1liability was developed, the general rule in
state responsibility is still based on fault as was
declared long ago by Oppenheim: "An act of state injurious
to another state is nevertheless not an international

deliquency if committed neither wilfully and malicilously

19. Exposé des Motifs, Paris Convention, p. 386, note 12
supra.



nor with culpable negligence“.zo
'Nevertheless, there exists a considerable weight
of opinion favouring the reception of sgtrict liability
. doctrines in certain international relations through
developing national doctrines such as nuisance and abus
du droit, and applying them to international situations
being =sccepted as general principles of law recognized by
civilized nations. This was reflected in the two famous
cases namely: (a) The Trail Smelter Arbitration and (b)

The Corfu Channel Case.

A, The Trail Smelter Arbitraticn:-21

Tn this case Canada was held liable for damage
sustained by the United States as a result of sulphur
dioxide fumes emitting from a Canadian smelter operating
in British Columbia and poisoning crops and fisheries over
the American border. The decision of the Arbitral Tribunal
in this case has been traditionally regarded as applying
the doctrine of nuisance té an international situétion.
However, the question of negligence was not reasoned by the
tribunal since its award seems to depend upon different

standards which apprear to be much closer to the doctrine of

20. Oppenheim, International Law, I, 8th ed. Lauterpacht
PO 3’-‘-3’ (1935) e

2l. Trail Smelter Arbitral Tribunal Decision, Mar. 11,
1941. See Text in 35 Am. J. Int'l L., 68l (1941).
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objective liabilityZe

than to the concept of fault. The
tribunal asserted that: "Under the principles of interna-
tional law as well asvof”the United States,no state has
thé right}to use or permit the use of its térritory in
such a manner as to cause injury by fumes in or to the
territory of another or the properties of persons therein

when the case of serious consequences and the injury is

established by clear and convincing evidence“.23

Whether or not the doctrine of nuisance was
invoked in this case in justificétion of liability, the
guestion remains, however, as to the principle for which
this arbitration stands. Nuisance, thbugh genérally
accepted in common law states, does not enjoy a wide gene-
rality in international relations. It is still parochial
and not international. On the other hand this decision is
undoubtedly of doctrinal significance, in thet the tribu-
nal was imposing strict standards of liability different

from those usually associated with fault.

One explanation may be, that in this case a
presumption of fault was raised which the defendant failed

to rebut.zu

22. Haley, Space Law and Government, p. 261, (1963).

23, Am, J. Int'l,, supra note 21 at 716.

2. Goldie, "Liability for Damage and the Progressive
Dévelopment of International Law", 1l I.C.L.Q.,
p. 1230 - 31, (1965).
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25

Be. The Corfu Channel Cage:~

In this case the United Kingdom sued Albania
holding her responsible for loss of life and property on
board the British ships which ran into a minefield in the

Albanian territorial waters.

The International Court of Justice discussed the
obligationé and duties incumbent uponlAlbania in order to
decide whether she was responsible or not, ThéfCourt
ruled: "The obligations incumbent upon the Albanian autho-
rities consisted in notifying, for the benefit of shipping
in general, the existence of minefield in Albanian territo=~
rial waterg and in warning the approaching British warships
of the imminent danger to which the minefield egposed them".
The Court fﬁrther asserted that: "Such obligations are
based, not on the Hague Convention of 1907 no. VIII which
is applicable in time of war, but on certain generél and
well recognized prinqiples namely: elementary considera-
tions of humanity, even more exacting in peace than in war,
the principle of freedom of maritime communication and
every state's obligation not to allow knowingly its terri-

tory to be used for acts contrary to the rights of other

states".2

25. (1949) I.C.J. Rep. M.
26. Ibid at 22. .
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This decision also has been viewed aslan inter-
national application of strict standards of liability more
stringent than the traditional fault 1liability especially
as no testimony was offered of Albanian negligence. This
has been asserted in the dissentsrby Judges Winiarski27
and Badawi,28 who argued that Albania had in fact complied

with the existing intermational law standards of care and

that the court was imposing novel and higher standards.

However, some commentators hint to the conclusion
reached byithe court that "these grave omissions involve
the international responsiﬁility of Albania",29 and take
the view that "in so holding, the court was still in the
limits of the traditional rule, as an act of omission is
not less a fault than an act of commission leading to the

same result“.BO

Be that as it may, one is led to conclude that
the Court based its decision on a presumption of fault
which Albania failed to rebut. The ¢ourt in so ruling was

in fact imposing a strict standards of liability.

This same atbtitude has been taken in internatio-

nal relations through the application of the theory of

27. Ibid at 49 - 51, 52, 55 - 56.
29. Ibid at 23.
30. Haley, Op. Cit., supra note 22 at 260.
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abuse of rights as an mdcepted international law doctrine.
Abus du droit; enjoys a European dominant position and it

is widely adopted by other civil law countries.

Peinting out the role ofrthis doctrine in the
international law Sir Hersh Lauterpacht wrote: "The
doctrine of abuse of rights blays a relatively small part
in municipal law, not becausé the law ignores it, but
because it has crystallized its typical manifestations in
concrete rules and prohibitions. In international law.
where the process of express or judicial law making is
still in the rudimentary stage,the law of torts is confined
to very general principles and the part which the doctrine
of abuse of rights is called upon to piay is therefore
particularly important. It is one of the basic elements

of the international law of torts". 32

In several casgses the international courts have

33

applied this doctrine, and as Judge Alvarez pointed out

3L

in the famous Fisheries Case, the doctrine has been well

31, The doctrine is adopted by the Egyptian ClVll Law.
Supra, chapter IT.

32. Lauterpacht, The Function of Law in the Internatlonal
Community, pe 290, (1933).

33. The German Interests in Polish Upper Silesia (1926)
P.C.I.J. Ser. A, No, 7; The Free Zones of Upper Savoy
and the Distrect of Gex (1929) P.C.I.J. Ser. &, No.
223 The Anglo-Iranlan 0il Company Case (1952) I Cede

' Rep.‘93, 133 - 35.
3&. The Fisheries Case (1951) I.C. J.‘Rep. 116.
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established in customary international law.

The preceding discuésion indicates that the
christian principle of fault liability is constantly
developing. "The notion of culpa is always changing
and undergoing'a slow process of evolution, moving away
from the classical elements of imprudence and negligence,l
it tends to draw nearer to the system of objective lia-

bility".35

Finally, mention should be made to & recent
non=-judicial settlement of an important significance
namely the "ex-gratia" payments made by the United States
in 195l to fedress the damage caused accidently to the

Japanese fishermen by the American atomic tests.

In this precedent the United States has based

her decision on a sense of responsibility and internatio-

36

nal morals which may be viewed as an initial step

toward the development of an international practice.

35, Judge Azevedo's dissent in the Corfu Channel Case,
supra note 25 at 85.

36. Since more than thirty years ago, the Franch authority
G. Ripert, pointed out the important role of the rule
of morals in the making of the rule of law. See G.
Ripert, La Régle Morale dans les Obligations Civiles,
Paris, (1935).




CHAPTER IV

THE UNITED NATIONS AND THE PROBLEMS

OF SPACE LIABILITY

l« Early Considerations:-_

In its 1959 report, the UN Ad Hoc Committee on

the Peacefﬁl‘Uses of Outer Space cqhsidefed the problem of

1 .
liability and pointed out the main issues as being

following:=-

the

1) The kind of injury for which recovery may be had.

2) The type of conduct giving rise to liability:
iiability be without regard to fault for some
activities, or should it be based upon.fault?

3) Should a different principle govern,depending

. whether the place of injury is on the surface

earth, in the airspace or in outer space?

should
or all

on

of the

) Should liability of the launching state Be unlimited

in amount?

5) Where more than one state participates in a particu-

lar sctivity, is the liability joint or several?

The first state to respond was the United States

wheo in 1962 submitted a draft proposal on the matter.

The first three questions raised in the report of the Ad

1. UN Doc. A/L1ll, July 1l, 1959.

2. U.S.A. Draft Proposal on Liability for Space Vehicle

Aczidents, UN Doc. A/5181, Ann. III, p. L4, Sept.
1962. ,
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27,
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Hoc Committee were answered by the United States, but the
last two were omitted. Personal injury, loss of life and
property damage were suggested as the recoverable kind of
injury. M&s for the type of conduct giving rise to liabi-
lity, the adoption of the doctrine of absolute liability
was recommended by the American proposal in a formula that
allows evidence of contriﬁutofjfneéligence on the part of
the claimant. ~~-This principle applies whether injury
occurs on 1and,'on the sea or in the air. No reference
was made to outér space. The questions as to the limita-
tion of liability and whether it should be joint or several
in case more than one state participating in the activity
causing the damage, remained unanswered in this early
American proposal. This gap was eliminated in subsequent
U.S. proposals on the matter which will receive further

consideration in the following pages.

3

2~ The UN Declaration of Legal Principleg:=
| The most relevant international instruments on

the matter of space liability are the United Nations

Declaration of Legal Principles Governing the Activities

of States in the Exploitation and Use of Outer Space, Nov.

22nd, 1963, and the recently concluded Treaty of Principles

Governing the Activities of States in the Exploration and

3. UN. Gen. Ass. Res. 1962 (XVIII), Dec. 2L, 1963.
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Use of Outer Space, including the Moon and Other Celestial

Bodies.

It is desirable to comment on the effect of the
UN Generai'Assembly Declarations or Resolutions on outer
space prior to discuésing the relevant provisions of the

1963 Declaration and their applicability to the problems
of liability. '

Because thevtraditional slow procedures of custo-
mary international law are inadequate to cope with the
rapid pace of space exploration, increasingly there have
been widespread demands to use the United Nations as means

of expressing the world community policy.

Some writers suggesﬁ that the United Nations
‘Resolutions should be viewed as legal instruments that can
creaté"instant" customary law,eSpécially when such resolu-
tions are unanimously adopted.s With regard to the
Declaration of Legal principles, different opinioﬁs were
expressed. One point of view was that such a declaration
reflects international law as accepted by the majority of

the members cof the United Nations.6 Other opinions, though

L. Hereinafter referred to as Space Treaty.

5. Bin Cheng, "United Nations Resolutions on Outer Space:
Instant International Customary Law", 5 Ind. J. Int'l.,
p‘ 35, (1965)0 . . . .

6. Statement of the U.S. representative in the Legal Sub-
Cormittee, UN Doc. &E/Ac. 105/ C. 2/SR 41, p. 5, (1965).
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recognize the fact that the Declaration is an iwportant
statement of general legal principles7 do not accept to

abide by it as part of the existing international law.

Be that as it may, the fact that the General
Agsembly has not been granted legislative powers, is not
practically sufficient to deprive its declarations and
resolutions of their legal effect. This is particularlyv
true because the law is not merely a set of terms and
procedures, but it is the'éollective expression of commu-
nity'objectives.a Purthermore, the unanimous agreement
of the governments of the world assembled in the United
Nations, on such basic legal principles, provides cogent

evidence as to the state of law.

Paragraph 8 of the Declaration of Legal Principles
appears to be of immediate relevance to the broblem of
liability. This provision establishes the principle of
international regponsibility for damage caused by space

activities whether the damage occurs on earth, in airspace

7. The position taken by the Australian delegate in the

%egzl)Sub-Committee, UN. Doc. A/55119/ Ann. 1, p. 1l,
1930 :

8. Higgins, Rosalyn, The Development of International Law
Through the Political Organs of the United Nations, p.
9, (1963); See also Jenks, Space Law, pPe 170, (1965).

9. Ogunbanwo, O., The Exercise of State Authority in the
Airgspace Over the High Seas, Thesis, McGill University,
p. 66, (1966). .
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or in outer spa.ce.10 According to para. 5 of the Declara-
tion;responsibility is channeled to the state, whether the
activity was carried on by governmental agencies or by non-
governmental entities. If an international organization

was involved, same as well as its member states shall bear

responsibility.

In the light of the basic principles enunciated
in this Declaration, it is the task of the UN Legal Sub-
Committeé to exchange the views and direct caréful analysis
of the various legal concepts and doctrines in the field of
liability, in order to work out aﬁ international convention

on the subject.

3~ The Space Treaty:-

In December 19, l9éé the UN. General Assembly
approved an international Treaty of Principles Governing
the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Célestial

Bodies.

10, Para. 8 reads: "Each State which launches or procures
the launching of an object into outer space, and each
State from whose territory or facility an object is
lJaunched, is internationally liable for damage to a
foreign State or to its natural or juridical pe rsons
by such object or its component parts on the earth, in
airspace, or in outer space'.

11. Text in UN, Monthly Chronicle, Vol. IV No. 1, pp. 42 ~
16, Jan. 1967.
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The Text is now deposited in Washington, London
and Moscow; opened to all States for signature. The Treaty
will enter into force when signed by Britain, the Soviet
Union, the United States and two other nations. The Space
Treaty is the third achievement in a historic universal
6o-operation toward world peace: first was the Antarctic
Treaty of 1959 reserving the vast Antarctic Continent for
éxclusively peaceful purposes. Second was the 1963 Test

Ban Treaty barring all nuclear tests except underground.

The Draft Treaty was sponsored by Ll of the 122
UN. member'Stafes. More important is the fact that the
ma jor space powers along with many other States of diffe-
rent political and social tendencies were in support of
the Treaty. The main operative provisions relating to the
problem of liability are contained in two articles. Article
VI reads: "States Parties to the Treaty shall bear inter-
national responsibility for national activities in outer
space, including the moon and other celestial bodies,
whether such activities are carried on by governmental
agencies or by non-govermmental entities...". The same
article proclaims that: "When activities are carried on in
outer space, including the moon and other celestial bodies,
by an international organization, responsibility for com-
pliance with this Treaty shall be borne both by the inter-

national organization and by the States Parties to the



Treaty participating in such organization".

Article VII declares that: "Each State Party
to the Treaty that launches or procurés the launching of
an object into outer space, including the moon and other
celestial bodies, and each State Party from whose terri-
tory or facility an objéct‘is launched, is internationally
liable for damage to another State Party to the Tréaty or
to its natural or juridicél persons by such objedt or its
component parts on the earth, in air space or in outer

space, including the moon and other celestial bodies".

These provisions did not break too much new
ground, as far as the problem of liability is concerned,
since the same principles proclaimed by the Treaty were
almost identically contained in the UN. 1963'Declaration
of Legal Principles. However, its importance‘lies in the

fact that it is the foundation stone in the law of space.la

i~ The Draft Conventions on Liability:-

The UN. Legal Sub-Committee has before it today

three draft conventions on liability for damage caused by

12. Mc Whinney, E., "Will Earthly Accord Follow the
Space Treaty", The Toronto Globe and Mail, Dec.
19, 1966, p. 7.
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the launching of objects into outer space, submitted by

13 ) 1l 1
Belgium, the United States, and Hungary.

In this section, a brief attempt is made to
review some selected points of agreement and disagreement
as they have crystallized in the three proposals and in
the discussions of the Legal Sub-Compittee.

A. Points of Disagreement:-

— — —

The definition of damage for which there would
be compensétion, raised some controversy between the dele-
gates in the Legal Sub-Committee. There were two alterna-
tive methods of dealing with the problem of defining damage.
The first was that the damage for which there would be com-
pensation should be a matter to be determined under the
national law, either the law of the state liable or the
national law of the injured person. This theory was adopted
by the Belgium proposal which proclaims in its Article 2
that: " Damage' shall be understood to mean any loss for

which compensation may be claimed under the law of the place

13. UN, Doc. A/AC. 105/C. 2/L. 7/Rev. 2 and Corr. 1, 2 &
3, and W.G. II/27. ‘

1. UN., Doc. A/AC. 105/C. 2/L. 8 Rev. 3.

15. UN. Doe. A/&C. 105/C. 2/L:.. 10/Rev. 1.
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where the loss is caused". The second alternative, which
was adopted by the U.S. and Hungary, is to set out in the
convention itself the definition of damage. The U.S. tex?t
declares that: " 'Damage' ﬁeans loss of 1life, personal
injury, or destrﬁétion or loss of, or damage to property".
Since there may be intefnal injuries suffered without an&
apparent harm,the Hungarian draft suggests that the provi-
sions of the-proposed conveptionl"shall apply to compensa-
tion for loss of life, personal injury or other ippairment
of health, and damage to property (hereinafter called *
'damage!)". This has been made in sccordance with an

amendment proposed by India.

There was a further point of disagreement with
regard to compensation for another type of damage ,namely,
the loss of profits and moral damage which was specifically
provided for in Article 2 of the Hungarian draft, but not

in the Belgian or the United States drafts.

2- The Scope of Application:-

The most controversial point in this respect was
the questibn of nuclear damage. The Hungarian proposal
provides in Article 1 that the prbvisions of the conven-
tion "shall not apply to nuclear damage resulting from the
nuclear reactor of space objects". Such damage is not

excluded from the application qf'the convention in the
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Belgian and the United States proposals.

The Hungarian draft seems on this point to be
inconsisteht with another provision of its Article 1 which
proclaims.that the convention shall apply to compensgtion
for "other impairment of health". This could be inter-
pretéd to mean damage caused byhnuciear reactors which

have been used to launch a space object or were installed

therein.

Nevertheless, the idea behind excluding the
nuclear damage from the scope of the proposed‘éonvention,
seems to be based on established international practicé in
which questions of liability for nuclear damage were dealt
with in separate conventions such as the 1960 Parig Conven-
tion on Third Party Liability in the Field of Nuclear
Energy, the 1962 Brussels Convention on the Liability of
Operators of Nuclear Ships, and the 1963 Vienna Convention
on Civil Liability for Nuclear Damage. To follow this
course means that the proposed cdonvention would have to bev
supplemented by another convention dealing specifically
with nuclear damage caused by space launchings while the
multiplicity of such international instruments governing
one case of damage, namely space damage, would certainly
be inconvenient. Moreover, in view of the fact that space

techniques will, in the near future, be most probably
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based emtirely on nuclear energy, the proposed convention
would become meaningless or at least its provisions might

prove to be of limited value.

Given the intricacy of the problem, it is submit;
ted that the matter should be dealt with through a specific
provigion contained in the proposged convention setﬁling all
possible hypothetical cases, such as the damage caused by a
space nuclear reactor or device which might not necessarily
be a nuclear damage. vOr the case of damage separately
caused by a fallen space object which has been launched
into space by means of nuclear reactor. Also the proposed
provision should specify that the damage might be instant
or become apparent over an extended period of time or
direct or indirect. It goes without saying that such &
provision could be dfafted in the light of the fundamental
principles of the regime of liability as established by

the international nuclear Treaty Law.

Another controversial issue is that of the
question of whether the nationals of the launching state
~should be excluded from the application of the donvention.
Nationals of the state liable were specifically excluded

from the application of the <convention in both the Belgian

and the United States drafts, but not in the Hungarian
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draft.16 The American and Belgian approach seems to be

consistent with the principles of public international
law, for a convention dealing with international liabi-
lity must certainly exclude claims by nationals against
their own state. It goes without saying that an inter-
national claim cannot be preéented by a person against

his own dtate.

m.furthef question which was answered different- .
ly in two of the proposed drafts, was the status of the
aliens resident in the terfitory of the state in which’
the accident occurred. The American draft excludes only
the nationélé of the lauhching state who suffered damage
causéd by their own state which implies that the conven-
tion shall apply to the non-nationals residing in the
launching state. Contrary to this approach the Belgian
draft excludes both the nationals and the permanent
residents of the launching state. The Belgian provision
seems to be inconsistent with the génerally accepted
principles of international law in terms of which the
state of the foreign national who was injured on the
territory of the launching state would have the right to

present an international claim against the launching state.

16. Article 1 of the Belgian draft and Article V of the
U.S. draft.
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3- The Prineiple of Liability:-

| Should liability attach without regard to fault
for some or all activities, or should it be based upon
fault? The answers provided by the three drafts do not
diffeb widely. Two drafts are clearly based on the concept
of ecausge and efféct. The Belgian text 1s perhaps the most
explicit in proclaiming that: "The occurence of the event
causing the damage shall create a liability for compensa-
tion once proof has been given that there is a relation-
ship of cause and effect between the damage, on the one
hand, and the launching... on the other hand".17 The
second is the American draft which provides that: "The

n18

- launching State shall be absolutely liable... ﬁﬁeflec-

téd here is the influence of La théorie du risque crée in
the civil law and the doctrine of absolute liability in
common law. In both,liability is objective. It arises
from the risk itself irrespective of fault or negligence,
since he who conducts the hazardous activity, though free
from negligence, had control over_the instrumentality
causing the damage and therefore the loss must, inyjustice,
be placed on his shoulders. This principle appears to be

applicable to all space activities in both texts.

17. Article 1 (b).
18. Article 2 (1).
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The most unsatisfactory'text in this regard is
the Hungarian proposal which contains. three articles
providing for the principle of liability and exoneration
therefrom. When one looks at these three articles (3, L
& 5) one is forced to conclude that the Hungarian draft,
tends to advocate the principle of fault liability or a
system of watered-down absolute liability.l” Article IV
(1) explicitly proclaims that: "Whenever damage is done to
a space object or to persons and property on board by an-
other space object, no claim éhall arise bétween each other,
excebt in so far as the claimant State produces evidence
that the damage has been caused bepause of the fault of the
other State...”. There is no indication whatsoever as to
whether or not the same principle shall apply to the case
of damage to aircraft or to persons and property on board
or %o injuries and damage to third parties on the surface.
Besides, considering the declaration of article 1 that the
provisions of the convention shall apply to compensation
for loss of life, injuries and damage in outer space, in
the atmosphere or on the ground, article IV would raise an

important question as to whether or not it shall apply to

19. Article 3.
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20
other cases of damage.

li- The Question of Exoneration:-
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A1l three draft proposals agreed that the basic
consideration in establishing liability was whether damage
had occured and whether it was a result of the 1agnching
of a sgpace object. chevér;differences arose as to ﬁhat
type of exculpatory circumsbtances that affect the chain of
causation sheuld be allowed to exclude liability. All
texts, though using different tenminology; provided for
exoneration from liability in the event of wilful acts or
gross negligence on the part of the state suffering damage.21
In this connexion, the three drafts reflect the influence
of the international air law. The explanation of "wilful
misconduct" or "faute lourde" in the Belgian proviéion was

based on the text of Article'XIII of the Hague Protocol of

1955.22 Also the concept of contributory negligence as

20. Article V of the Hungarian draft seems to prescribe
absolute liasbility only in cases of unlawful activi-
ties. Also some Soviet writers advocate the idea of
"full responsibility in the event of personal or
property losses for citizens of foreign countries".
See E, Korovin, "International Status of Cosmus
Space", Legal problems of Space Exploration, Senate
Symposium, p. 1067, (1961). '

21. Belgian draft Art. 1 (c¢), U.S. draft Art. II (2),
Hungarian draft Art. III.

22, Article XIII of the Hague Protocol 1955 reads: "The
limits of liability... shall not apply if it is proved
that the damage resulted from an act or omission of
the carrier..., done with intent to cause damage or
recklessly and with knowledge that damage would pro-

bably result..." See statement of Mr. Litvine, the
representative of Belgium in the Legal Sub-Committee,
UN. Doc. A/AC. 105/C 2/SR. 50, pPe 7, 30 Sept., 1965.
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applied in the American draft is contained in the provi-

sions of Articles 6 & 9 of the 1952 Rome Convention.

The polemical issue was the defence of natural
disaster contained in the Hungarian draft but omitted in
the Belgian and U.S. drafts. It was noteworthy that the
United States and Belgium in this connexion followed the
course of the 1952 Rome Convention which made no provision
for natural disaster or force majeure as an exonerating
clause. The cogency of this argument 1ieé in the fact
that it is natural for the risk of a natural disaster or
force majeure to be borne by the launching state who chose
fo engage in a hazardous undertsking and must therefore
assume full reéponsibility for all consequences, and that
it would be inequitable for other states to share that

risk and bear the costs of damage which they suffered.

Thére was further disagreement with regard to
the expression used in the American draft,namely,
"reckless act or omission". In the course of discussion
in the Legal Sub-Committeé, it has been argued23 fhat
this term means that the United States proposal provides
not only for gross negligence, but for simple negligence

through omission. The American indication stressed that

23. By Mr. Rybakov the representative of the Union of
Soviet Socialist Republics, UN, Doc. &/AC. 105/C.
2/SR. 50, p. 6, 30 Sept. (1965).
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the term "wilful or reckless act or omission" did ﬁot
mean mere negligence "but was rather tantamount to
gross negligence".zh It is noteworthy that the American
draft was unique in providing for a reduction of lisbility
when the damage suffered results partially from the wilful
or reckless act or omission of the state suffering damage.
This might entail practical difficulties in so far asg to
what criterion sﬁall apply to determine the degree of

exoneration.

Y Tn S e e TR il WS W ey S G S B e -

None of the three proposals resolved this ques-
tion. The Hungarian and the U.S. drafts, though both

2
5 the

provided for the principle of limited liability,
figure was left blank. Belgium remained unconvinced of
the desirability of the principle of limited liability.

It was unfortunate that the Belgian text disregarded such
an important principle. However, it was subsequently
declared by the Belgian representative in the Legal Sub-
Committee26 that his delegation was prepared to reconsider

his position if an agreement was reached on a specified

2. Statement of Mr. Sohier, representative of the United
States of America, Ibid.

25. Article II (1) of the Hungarian draft & Article IX of

- the U.,S. draft. :

26. Statement of Mr. Litvine in the fourth session, UN.
Doc. A/AC. 105/C. 2/SR. 55, p. 3, 6 Oct. (1965).
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ceiling of liability as well as a breakdown of the
different categories of damage. On the other hand, it wag
not clear from either the Hungarian provision or the U.S.
text whether the limit represented the aggregate sum of
compensation payable by all states liable, which is an

important point that would have to be clarified.

A& different approach has been taken by the ‘three
drafts on questions relating to jurisdiction and procedures
for settlement of claims for compensation and settlement

of disputes.

All three drafts, though agreed on the presenta-
tion of claims for compensation through diplomatic channels
and on arbitration medium in case of unsatisfied claims,

27

they have disagreed on the procedures to be followed.

The Belgian draft declares that: "The Arbitration
Gommission.shail take its decisions accordiﬁg to law and
by majority vote. It shall make an award within six months
after the date of its establishment and its decisions shall
be binding". Likewise the U.S. draft stipulates that: "The

Commissionﬂshall determine its own procedure... conduct its

27. Article i of the Belgian draft, Articles IV & VII
of the U.S.A. draft and Artlcles X & XI of that of
Hungary.
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business and arrive at its decision by majority vote".
And that "The decision of the Commission shall be rendered

expeditiously and shall be binding upon the parties".

These texts provide for an ultimate and binding
settlement of a claim for compensation, whereas the Hunga-
rian text provides no ultimate solution inasmuch as it
leaves the settlement dependent upon the agreement of. the
applicaht state and the state liable who may never get
into sccord. In this connexion Article XI of the Hungarian
draft proclaims, that should the arbitration committee set
up by the two states "not arrive at a decision, the States
may agree upon an international arbitration procedure or

any other method of settlement acceptable to both Sbates".

The only text that provides for the procedure
for settliﬁg disputes through the Jurisdiction of the Inter-
national Court of Justice was that of the United States.
Article X reads: "Any dispute arising from the interpreta-~
tion or application of this Convention, which is not
previously settled by other peaceful means of their own
choice, may be referred by any Contracting Party thereto

to the International Court of Justice for decision".

The problem of attaching liability to interna-

tional organizations which conduct space activities was
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intimately connected with the question of determining the
relationship of such organizations to the provisions of

the proposed d¢onvention. The real controversial issue in
this respect was the question of the sfatus of the inter-
national organizations as subjects of international iaw
(Locus standi) and whether or not they should become parties

to the convention on the same footing as the sbtates.

There were three possible ways of dealing with
this problém, As a.standpbint, it should be remembered
that the Declaration of Legal Principles recognizing the
importancé of the activities of international orgsnizations
in outer space, has declared in paragraph (5) that respon-
sibility for compliance with the principles shall be borne

by the international organization and its member states.ZB

In dealing with this matter, the Hungarian propo-
sal took the rather obsoléte view that only‘states could
be subjects of international law and, nevertheless, article
VI simply imposed liability on the "international organiza-
tion which has launched or attempted to launch the space
vehicle or object", without providing any appropriate pro-
cedure for the acdeptance of obligations by such organiza-

tion and without conferring any rights on it. Under the

28. This same principle was adopted by the new Space
Treaty in its Article VI.
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principles of international law, the Hungarian doctrine
seems to be unacceptable, for states parties to an agree-
ment cannot impose liability on an international organiza~
tion, whether or not they are members of that organization,
simply because the Declaration of Legal Principles provides
that such organizations should be liable. On the other
side, the Belgian approach to the problem placed the inter-
national organizations on the same footing as states by .
providing for such organizations to become parties to the
convention (according to article 5) and to have the same
rights and obligations as states (according to article %),
thus raising the c¢ontroversial issue of "locus standi" of
the international organizations. The third and most
‘satisfactory approach was that takén by the United States
draft in article ITI providing for a simple procedural

step to be taken bj the international organization‘itself
in order to come within the sc0pé of the convention. While
avoiding difficulties arising out of the difference in
status between states and international organizations, the
American approach,based on the most contemporary practice
in the United Nations, would enable international organiza-
tions to exercise their capacity to enter into international

agreements by assimilating such organizations as far as

possible to the states without placing them on the same
footing as states. PFurthermore,the U.S. draft seems to

have placed primary responsibility on the international
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organization with subsidiary liability falling on the
constituent members in order to encourage smaller states
to pool their resources for the purposes of space research

through the intermediary of such orgsnizations.Z?

B. Points of Agreement:-

s S et ey M s B S

l- The'Dimensiongl Scope of the Convention:- |

' The authors of the three drafts and those dele-
gates who have spoken in the debates of the Legal Sub-
Committee agreed that the provisions of the convention
should apply to damage caused in outer space, in the air
or -on the ground. The relevant articles in both the Hunga-
rian and the U.S, dfgfts Were more explipit in this respect
than that of the Belgium draft. Article I (1) of the
Hungarian draft explicitly provides that: "“The provisions
6f this Convention shall apply to compensaﬁion for loss of
life, personal injury... and damage to property... caused

in outer space, in the atmosphere or on the ground...". .

29. Article III of the U.S. draft reads: "1, If an inter-
national organization which conducts space activities
transmits to the Secretary-General of the United
Nations a declaration that it accepts and undertakes
to comply with the provisions of the present Conven-
tion, all the provisions, except Articles X, XI parag.
2, XITI, XIV and XV, shall apply to the organization
as they apply to a State which 1s a Contracting Party.
3. Ifi ... an international organization fails to pay
such compensation each member of the organization which

is a Contracting Party, shall... be liable for such
compensation...'
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Likewise Article IT (1) of the U.S. proposal proclaims
that: "The launching State shall be absolutely liable..e.
for damage on the earth, in air space, or in outer

Space..."

The Belgian text, though not so explicit, seems
to be in accord with the other proposals. In its Article
2 it declares that: "Any damage sufferéd by a ship, air-
craft or space device ana by the persons and property
carried therein shall be deemed to have been causged in the
territory of the flag State..." It was noteworthy, in
this respect, that the difficuity'of drawing a distinction
between outer space and airspace was argued in the debates
of the Legal Sub-Committee in favour of determining the
dimensional aspect of the convention as broadly as practi-
cally possible. Consequently, the Sub-Committee decided
in its fourth session in 1965 that the pro;isiqns of the
convention shall apply to damage caused on the ground, in

30

the air and in outer space.

2- Which State is Liable:-
Similarly, there also appeared to be complete
agreement on attaching liability to the "launching State®

(or international organization). Articlé 3 of the Belgién

30. UN. Doc. A/&C. 105/C. 2/SR. 19, p. 5, Oct. 1lst (1965).
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proposal reads: "The launching State shall be held liable...".
Also Article II (1) of the U.S. draft declares that: "The
launching State shall be absolutely liable...". Likewise
Article VI of the Hungarian draft proclaims that: "Liabi-
lity for damage shall rest with the State or intérnational
organization which has launched or attempted to launch the
space vehicle or object". The term launching was unani-
mously understood to.meén aftempted launchings. The common
understanding for the term launching state is the‘state or
states (or the internatibnal organization) which carry on
the launching of a space object into outer space or whose
territory or facility was used for such launching.31 It

is to be remembered that paragraph 8 of the Declaration of
Legal Principles provides that: "Each State which launches
or procures the launching of an object into outer space,
and each State from whose territory or facility an object
is launched, is internationally liable for damage". The
United States seems to have based her proposal difectly

on this text, while the Hungarian proposal used the term
"facilities" only, and the Belgian draft preferred the
expression "territory". The United States draft was the
only one to take the ﬁrocurement of launching into account.
However, the concept of procuring the launching might

presumably be what was intended by the Hungarian term "a

31. Article 2 Belgian draft, Article I (c) U.S. draft and
Article VI of the Hungarian draft.
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common undertaking" and by the very broad expression of
"participation" which was used by the Belgian draft in
Article 3 which reads: "If several States participate in
the launching...'. The criteria of ownership or possession
of the space objecf was found only in the Hungérian draft,
To sum up, it is to be observed that whatever expression
was used or criteria was advanced to determine the party
liable, all three texts have recognized the responsibility
of the state carrying out thellaunching and they all took
into account the criterion of territory. It goes without
saying that according to the text of the three drafts, in
case where a launching was carried out on the high seas or
on a.territory‘which belongs to no state, the applicable
criterion shall be the "launching state" just the same,

i.es The state which carried out the laﬁnching operations.

Recently, this question was dealt with in the
new Space Treaty which declares in Article VII that:
"Each State ?arty to the Treaty that launches or procures
the launching of an object into outer gpace, including the
moon and other celestial bodies, and each State Party from.
whose territory or facility an object is launched, is inter-
nationally liable for damage..."32 It is,however,preferable

that an international convention on space liability should

32. Supra note 11 at ll.
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elaborate more specifically on this point.
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Should'an_intérnational organization as such, as
distinet from its member states, which launches or partici=-
pates in the launching of an object into outer space causing
damage, be regarded as liable? There seemed to be general
agreement on the affirmative énsﬁer to this question by the
authors of the three drafts. Nevertheless, it should be
pointed out that no such agreement’appeared to have been
found in the proposals as to the question of how the

principle of such liability shall apply in practice.33

In so far as the principle of liability is con-
cerned, all three drafts, though adoptiﬁg different methods,
have provided for the liability of international organiza-

tions in the event of damage caused by the launching of an

‘object into outer space by such organizations. Article VI

(1) of the Hungarian draft declares that: "Liability for
damage shall rest with the State or international organiza-
tion which has launched or attempted to launch the space
vehicle or object". Likewise the United States proposal
proclaims in Article III (1) that: "If an international

organization which conducts space activities transmits to

33. See supra, points of disagreement.
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the Secretary-General of the United Nations a declaration
that it accepts and undertakes to comply with the provi-
sions of the present Convention, all the provisions,
except... (those relevant only to States) shall apply to
the organization as they apply to a State which is a
Contracting Party". The Beigian text treated the inter-
national organizaéioné on the same footing as the states
parties to the convention. Thus Article-é provided that:
"International organizatibns'acceding to this Gonvention
in accordance with the proviéidns of article 5 shall have
the same rights and obligations as States". ,Similérly,
there has been a unanimous agreement among the aﬁthors of
the drafts that all member states of the international
organization which was held liable should assume joint
liability to pay the amount of compensation.Bu Saving
That, as previously mentioned, the U.S. draft placed
primary responsibility on the international organization

and secondary liability resting with its member states.
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All three proposals were baged on the concept of .
joint and several liability of states participating in @&

joint undertaking. The provision of article 3 of the

3. Article 6 of the Belgian proposal, Article III (3)
of the U.S. proposal and Article VII of the Hunga-
rian draft.
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Belgian proposal, though drafted in a way so as to avoid
the use of the controversial expression of "joint and
several liability", provides for the same idea in declaring
that: "If several States participate in the launching of a
space device, each of them shall be liable for qompensation
for the whole of the damage, and a claim for compensation
may validly be addressed to any one of them".35 Likewise,
under‘the terms of article II (3) of the United States
proposal, where two or more launching states were liable,
the presenting state may proceed against any or all such
states individually or jointly for the total amount of
damages. The text further provides that once that amount
was agreeduupon or otherwise established, each such state
proceeded against shall be liable to pay the amount, pro-
vided that the aggregate of the compensation paid shall

in no event exceed the amount which would be payable under
the convention if only one respondent stabte were liable.
The U.S. draft, though using the term " jointly", appears

to set out what was meant by the concept of joint and

several liabilibty by providing for the procedure to be

35. In the fifty second meeting, fourth session of the
Legal Sub-Committee, Mr. Litving representing Belgium,
declared that his delegation avoided the use of contro=-
versial language such as " joint and several liability",
but that the underlying idea was the same.. TUN. Doc.
A/AC, 105/C. 2/SR. 52, p. 13, Oct. 1lst, 1965,
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followed in this connexion without going into the diffi-
culty of answering the question whether this procedure

really formulates "joint and several liability".

Unlike the American approach, the Hungarian
position, taking for granted that there was general agrec~
ment on the concept of Jjoint and several liability, were
‘two or more states were involved, explicitly declared in
afticle VI (2) that: "Where liability may be laid upon
more than one State or international organization, their

liability towards the claimant shall be joint and several®.

In any event, it seems safe to conclude that
what in fact was in dispute, is the terminology to be used
and the method of procedure to be followed and not the
principle of joint and several liability itself. Never=-
theless, it is preferable to avoid using such a controver-
sial term, since it was a possible source of controversy,
and to formulate, in the convention, a generally accepted

-practical and just procedure to be followed in case of

joint undertaking.



!b K CHAPTER V
THE PROSPECTS FOR AN APPROPRIATE

RULE OF LIABILITY FOR SPACE DAMAGE

This chapter deals with the advantages and dis-
advantages»of the various recommended solutions to the
main issues of liability. Consideration shéll be given
first,to the regime of liability for damage to third
parties on the surface, secondly to the system of liabi-
lity governing collision damage and finally to the rule

of liability for damage caused by contamination.

l- Ligbility for Damage to Third Parties on the Ground:-
The basic'problem here is that of whether the
damage caused by space activities should, under &ll cir-
cumstances; bé borne by the party who conducted such
activities orF in some other way by the victim inveolved?
On the one hand, the answer to this question should be
clear and definite in order that the parties affected may
know their positions and be able to take appropriate
measures, 1f possible, before damage occurs. On the other
hand, the drafters of the prqposed convention, in their
endeavour to ensure adequate protection to the public,
should not lose sight of the fact that the scientific
progress of space research must not be hampered by placing

obstacles in the way of participants in space ventures,

and that the growth of space industry must not be hindered
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by a heavy burden of liability that might be ruinous and

intolerable in case of catastrophic disaster.

The principle of absolute and limited liability
plays the most important role in resolving these difficul-
ties. The doctrine of objeétive liability which results
from the risk irrespective of fault should be the point of
departure in this connexion. As we have previously noted,
both national and international trends tend to apply more
rigorous rule of liability in cases of damage arising from
activities of abnormal or ultrahazardous nature to protect
the hopeless victims. In literature, the principle enjdys
a dominant position as all writers agfee that absolute
liability should be imposed for ground damage caused by

space activities.1 Likewise, two of the proposed draft

le. Dr, DeRode~=Verschoor; General View on the Problems
Studied and Still to be Studied in Connection With the
Responsibility for the Damage Caused by Spacecraft, -
Fifth Collogquium on the Law of Oubter Space, Verna (1962);
Also in the same Colloquium, Dr. Wimmer, Suggestions for
an International Convention on Damage Caused by Space-
craft; Dr. Goedhuis, D., Some Observations on the Present
Legislative Procedure Applied to Outer Space, 6th Space
Law Colloquium, Paris (1963); Berezowski, C., Rules of
Liability for Injury or Loss Caused by the Operation of
Space Vehicles, Report to the 50th Conference of the
International Law Association; Goldie, L.F.E., Liability
for Damage and the Progressive Development of Interna=-
tional Law, 1L I.C.L.Q., pp. 1189 - 126, (1965);
Beresford, S., Principles of Spacecraft Liability, Third
Space Law Colloquium, Stockholm (1960); See also in. the
same Colloquium, the views of Cooper, J.C., and Ver-
plaestse, J., Damages to Third Parties on the Surface
Caused by Space Vehicles, Discugsion.
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conventions now before the Legal Sub-~Committee adopt the
same principle. In the American proposal, the statement
of the principle of absplute liability is unmistakably
clear and simpleQ Also the provision of Article 1 of the
Belgian proposal spells out the concept of absolute liabi-
lity. Moreover,thevstatements in ﬁhe Legal Sub-Committes

appear to be in support of the principle.

The type of damage most directly related to the
question under consideration, is the surface impact damage
caused by aircraft which exhibits comparable problems.

The system estabiished by the 1952 Rome Convention is
based on the principle of absolute liability and no attempt
to introduce degrees in absolute liability or to change to
the principle of presumption of fault, or to the principle
of fault has ever been successful. According to recent
JCAO information3 no state is suggesting any change to

this basic principle of absolute liability in Rome Conven-

tion.

A. more hazardous activity pérticularly relevant

to our present inquiry is the problem of liability for

2. Mr. Rybakov, the U.S.S.R. representative declared in
the 50th meeting of the fourth session that all three
proposals under consideration provided for absolute
liability and that his delegation saw no basic objec-
tion to the principle in question. UN, Doc. A/ACG.
105/C. 2/SR. 50, p. 3, Sept. 30, (1965).

3. ICAO Bulletin, Vol. XXI, No. 5, p. 6, (1966).
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nuclear damage where the concept of absolute liability was
developed in the nuclear liability Treaties through the
idea of channeling the prescribed absolute 1iability‘to
the nuclear'operator in all cases except where the damage
may be regarded as the responsibility of the society as a

whole. The same theory is generally applied by national

nuclear iegislations.

The idea advanced in justification of the
principle of absolute liability in all such situations, is
based on the fact that there is no equality in the posi-
tionsi'between the two parties of one incident. The injured
party has neither relationship with, nor control over the
activity causing the injury, and it is normélly impossible
for him to produce evidence of fault or negligence against
the operator of the activity, mostly for reasons of

complexity and technicality.u

L. In the "Exposé des Motifs" of the 1960 Paris Convention
on Third Party Liability in the Field of Nuclear Energy,
the drafters pointed out that: "In Western Eurocpe, with
but few exceptions, there is a long established tradi-
tion of legislative action or judicial interpretation
that a presumption of liability for hazards created
arises when a person engages in a dangerous activity.
Because of the special dgngers involved in the activi-
ties within the scope of the convention and the diffi-
culty of establishing negligence in view of the
techniques of atomic energy, this presumption has been
adopted for nuclear liability. Absolute liability is
therefore the rule, liability results from the risk
irrgs ective of fault", 27 J. of Air & Com., p. 389,
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Thus far, the principle of absolute liability
has undoubtedly proved fully justified, nationally and
internationally, not only upon theoretical grounds but
also, and more important, upon practical considerations.
The old idea that a loss shall lie where it falls can no

longer "commend itself to any balanced sense of justice“.5

&.system of liability for surface impact damage
in space law, should place the burden of loss where it
properly belongs. If a state ;r an international organiza=-
tion chose to engagé in the ultrahazardousISpace undertaking,
it must assume responsibility for all the consequences, and
the burden of loss would be assumed as one of the costs of
the venture. If the principle of absolute liability was
found to be adequate for ground damage caused by aircraft,
it is even more. appropriate in the case of damage caused
by huge rockets or spacecraft which present a stronger

case for absolute lisbility.

B. Limitation of Liability:-

| It is in the system of absolute liability that
the placing of a limitation on the extent of compensation
payable,ordinarily operates as a supplemental scheme.
Such policy is fully Justified upon grounds of both legal

and practical considerations.

5. Jenks, Space Law, p. 172 - 73, (1965).
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It is desirable that an international conven-
tion would specifiy a uniform ceiling of 1liasbility as one
of its basic principles instead of leaving the matter to
be determined in aifferent ways according to the national
law of the injured person. This policy will undoubtedly
bring about a unifidation of'law, and in practice will
facilitate setﬁlement of eclaims and disputes. Besides,
the adoption of the principle of limitation of liability
is not a peculiarity of the law of space, for it has been
accepted in other legal areas. 'Fof instance in the law
of the sea, the principle was adopted by the 19%0 Brussels
Conventior in regard to collisions at sea aé well és the
192l Brussels Convention relating tb the Bills of Landing
(The Hague Rules). Another area more assimilated to our
sfudy, is the nuclear field where all the Treaties on
nuclear liability impose maximum limits on the amount of
liability. Limited liability has been also accepted in
the law of the air: in Warsaw Cdnvention,the liability of
the air carrier, though not‘absolute, is limited to fixed
maximum sums. Also in the 1952 Rome Convention the liabi-
1lity of the operator of the aircraft is limited in its
extent and the principle was met with general agreement
at the Rome Conference without any debates as to its

justification.
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If limitation of liability in amount was found
to be necessary and proved justified in the foregoing areas
of the law, it is even more so in the regime of liability

for surface damage caused by space activities.

From the practical point of view,the limitation
of liability countervails the rigorous regime of absolute
liability imposed upon the party undertaking the venture.
Under such a regime of objective liability, limitation of
the amount of liability seems indispensable, for both
‘ideas, (absolute and limited liability) are~tw§ wings of
one system without any of which it cannot operate. This
is particularly true from the point of view of the economic
feasgibility of undertaking space activities. If a state
chose to engage in such hazardous undertaking it must bear
in mind the probability of an incident giving rise to
claims for compensation and take this probability fully
into account as one of the costs of the venture. By limi-
ting the over-all amount of liability, such a state could
be protected against ruinous claims and can reliably insure
its liability. This insurance is of a dual value, it pro-
tects the launching state and in the same time is in the
interest of the potential victim. Of course, one need not
to hamper the scientific progress of space research which
is socially beneficial and contains great prospects for

the entire world community. If the heavy burden of legal
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liability was not financially limited, participants may
hesitate to engage in the hazardous undertaking and all

would suffer.

The next step a proposed convention on the
subject has to btake in this connexion, is to decide how
far and in what way liability should be limited. It may
be recalled that this matter cauéed heated controversy at
the Conferénce of Rome in 1952. However,the same issue
was agreed upon with comparative éase in the conventions
relating to civil liability for nuclear damage, and by way
of analogy similer limits to those adopted in nuclear lia-

bility may be established in space liability.

Be that as it may, the problem of fixing the
limit of 1liabilify appears to be of technical and finan-

cial nature rather than one of a legal nature.

C. Hxoneration from Lisbility:-

The main objective of the principle of absolute
liability in a convention for damage caused by space acti-
vities is obviously to safeguard the persons on the ground,
and to provide for an adequate system to compensate the
victims. The idea which immediately follows is to deprive
the responéible party of all available defences which may

enable him to minimize his absolute liability. All tradi-

tional exceptions and exonerations of liability should be
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excluded and the escape route must be as narrow as practi-

cally possible in order to safeguard the effectiveness of

the principle.

The exchange of views which took place in the
Sub-Committee with resbect to this question revealed that
the real issue was a matter of describing factual situa-
tions and not of differences on the principle. All propo-
sals and debates centered around the chain of causation,
and different terminology was advanced every time this
chain of causation between the damage and the launching
operation has been affected either by a natural unavoidable

force, or by intentional activity of the plaintiff state.

As a standpoint, and in order to provide for a
solution of this problem, it is desirable to use fresh
expfessions rather than traditional terms such as "wilful
misconduct", "faute lourde", "reckless act", "grosé negli-
gence" and so forth. Tor such terms do not give their
exactmmeaning unless they were used in the legal system
where they have originated. The practical example for
such a case is what happened in the debates of the Sub-
Cormittee concerning the expression of "wilful or reckless

3 . 6
act or omission", contained in the United States proposal

6. Article II/2 of the United States proposal, UN. Doc.
A/AC, 105/29, Ann, II, p. 8, October 1, (1965).
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and was interpreted by the U.S.S.R. representative as being
tantamount to simple negligence7 whereas the concept of
"reckless" in many American jurisdictions is assimilated
not only fo gross negligence but to intention.8 It was
subsequently made clear by the American delegate that the
words "wilful®" and "reckless" governed the word "omission®

as well as thé word"“aac’c".9 “

To sum up, it seems preferable that all commonly
available defences normally including catastrophic events
such as a general force majeure, Act of God, natural dis-
aster, war and civil disturbance, should not be allowed as
accepted exemptions from liability. However,the only case
which calls for exception is that of an injured state who
intentionally caused the damage suffered. This case could
preferably be described in the proposed convention in a
clear and simple provision similar to that used in the 1962

Brussels Convention on the Liability of Operators of

10
Nuclear Ships.

T ?N.ég?c. A/AC. 105/C. 2/3R. 50, pe. 5, September 30,
19 .

8. The concept of reckless or wanton is equivalent to
wilful negligence and distinguished from mere negli-
gence in the American jurisdiction. See Restatement,
Torts No. 282 (193L).

9. Supra note 7.

10. Article II/5 of this convention reads: "If the opera-
tor proves that the nuclear damage resulted wholly or
partially from an act or omission done with intent to
cause damage by the individual who suffered the damage,

the competent courts may exonerate the operator wholly
or partially from his liability to such individual®.
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D. The Question of Which State_is Liable:-

This case presents no problem if a single state
was involved because the allocation of responsibility will
be clear and easy. But much complicated problems will
arise when severgl states pool their resources for the
purposes of space research and engage in joint undertaking.
The term launching state may raise practical difficﬁlties,
some of which could be envisaged in the following hypothe-
tic example: state (A) possesses a rocket bearing its
registration mark holding a spacecraft or capsule belonging
to state (B),was launched from a site located in the terri-
tory of state (C). The launching was performed by equip-
ment provided By;stafe (D), operAted by experts from state
(E), and financially supplied and paid for by an interna-
tional organization in which states (), (G) and (H) are
members having observers at the launching site. State (I)
was exercising control over the orbit or trajectory of the
spacecraft whichvfell back to the surface together with
fragmeﬁts of the rocket and caused damage on the territory

of state (J).

Against which stdate can the injured party pursue
her claim for damage? Which state shall be liable and
which one is the lauhching state? What kind and what
degree of participation is required to bring a state with-

in the definition of a launching state and make it liable
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for the damage? The advanced example is hypothetical,

however, it is nmot quite improbable.l1

As a point of departure, a definition of the
term "launching state" seems to be essential. The objec=
tive ﬁethod in definiﬁg this term by considering the acti-
vities involved themselves will provide for a practical
solution. 1In an attempt to draw up a list of criteria for
@& selected definition of the "launching state" which would
meet with a general satisfaction, the fpllowiﬁg criteria
were advanced in the Legal Sub=-Committee: (a) ownership or
possession of the space object, (b) territory, (c¢) facili-
ties used, (d) the exercise of control over the orbit or‘
trajectory. The three draft proposals of Belgium, Hungary
and the United States included these criteria. The United
States draft added the criteria of procuring thellaunching,
as proclaimed in paragraph 8 of the Declaration of the
Legal Principles and which also appeared in article VII of

the 1966 Space Treaty.

11. The United States and Italy are engaged in space joint
undertaking known as the "San Marco" project'. The
American delegate in the Legal Sub-~Committee announced
in the 18th Meeting of the fourth session that some
launchings took place in the U.S. while the launching
team was Italian, and that further launchings were to
take place from American platforms in the ocean with
Ttalian made space vehicles. - UN, Doc. 4/AC, 105/C
2/SR. 48, p. L, Sept. 29, (1965).
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For the purpose of an international convention
covering the liability for surface impact damage caused by
the launching of objects into outer space, it is submitted
that the term "launching state" shall preferably mean the
state or states or the internationil organization:

a) Owning or possessing the space object which
caused the damage, or whose registration mark
was attached to this objecte.

b) Providing the launching site, whether on its
territory, on the high seas or in outer space.

¢) Performing the launching operations whether by
providing equipment, materials, personnel, funds
or any other facilities necessary for the laun~
ching.

d) Exercising effective control over the orbit or

trajectory of the space object causing the damage.

Moreover,a proposed convention on the subject
should establish - within its provisions or in a gpecial
protocol - an appropriate system of identification marks
and provide for adequate legal and technical registration

12
procedures of all space launchings and all spacecraft.

12. McDougal, Lasswell and Vlasic, Law and Public Order
in Space, p. 615, (1963). They advocate the general
idea "of providing each spacecraft with appropriate
identification marks and of establishing appropriate
procedures, legal and technical, for registration and
surveillance of all spacecraft from the moment they
leave their launching pads".
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Since a state suffering damage might experience
considerable difficulty in identifying the launching state,
particularly in cases where the launching was pérfonmed as
a common undertaking involving more than one state, it ‘
would be equitable and practical to place the liability on
all the states partigipating in the joint undertaking.

The applicant state shall have the right to decide against
which of the participating states - all being jointly and
severally liable to her - she will pursue her claim. A4ll
participating states may take up the question of apportion-
ing liability among themselves by entering into appropriate
arrangements with each other, taking into account the type

and degree of participation in the common undertaking.

Another point to be considered is that of the
responsibility of the international organizations engaged
in space activities. The discussion of this point raised
the old controversial issue of the status of international
organizations as subjects of international law. However, the

view that only states could be subjects of international

13. Supporting this trend, Mr. Litvine, the representative
of Belgium in the Legal Sub-Committee stated that "if
states agreed on a launching operation, they should
e allowed to make their own arrangements among them-
selves concerning lisbility. What was needed was a&
solution which would facilitate action by the appli-
cant states". UN. Doc. A/AC. 105/C. 2/SR. 51, pe 9 =
10, October.l, (1965).
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law is now rather obsolete.

Be that as it may, it is important that any
arrangement concerning liability must take fully into
account the existence of joint ventures undertaken by
some st#tes through the procedure of setting up'interna-
tional organizations. A&s regards the relationship between
an international organization and the provisions of the
convention, different views were expressed in the draft
conventions as well as in the debates of the representa-
tives of states in the Sub-Committee. So far, as pré-
viously indicated, the most practical and equitable solu-
tion was that proposed by the United States which provides
for a procedural link through which an international
organization can bring itself within the scope of the
convention without raising the controversial issue of the
status of the international organizations. Moreover,the
American approach, based on the idea of encouraging space
research, placed primaryvresponsibility on the interna-
tional organization with subsidiary responsibility falling

on the constituent membérs.

B. Pinencial Security:-

Because of the extensive phisical scale of damage
which a space disaster may bring about, the number of human
beings who may be affected and the mass destruction with

all the ensuing financial problems, it ig essential to
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provide for financial security as one of the compulsions

- of the liability to guarantee the payment of compensations.
It is noteworthy that all conventions on nuclear liability
contain provisions imposing upon the nuclear operator'the
duty to maintain insurance or any other reliable financial
security covering the aggregate amount of his liability.
Special arrangements are also made to ensure that the
financial security shall remain effective and‘cannot be

suspended or cancelled unless certain provisional procedures

were exhausted.

1l
The establishment of a world fund h to which all

nations of the world community pool their contributions is -
probably the most constructive idea with regard to space

1 .
activities. 5 However,some writers argue that this soclu=

tion, though it appears "attractive",” may encounter many

1li. Professor Pépin suggests the establishment of an inter-
national guarantee fund in order to provide for the
.payment of compensations. See Damages to Third Parties
on the Surface Caused by Space Vehicles, Discussion,
Third Space Law Colloquium, Stockholm (1960); Madame
De~Verschoor takes the same view, See Authorities cited
note 1 supra.

15. The idea of a common pool to which participant states
contribute, was first introduced in the 1963 Brussels
Supplementary Convention to Paris Convention. Profes-
sor McDougal states in this connexion that it is reg-
sonable and fair that states as they share the benefits
must share the risks according to their possibilities.
See McDougal, Lasswell and Vlasic, Op. Cit. supra note
12 at 619.

16. Jenks, Op. Cit. supra note 5 at 173, 286.
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difficulties concerning the administration and financing
of an international pool. However, it is submitted that
the United Nations organizafion is expected to be able to

17

overcome such difficulties.

F. Jurisdiction end Settlement Procedures:-

Questions relating to jurisdiction, settlement
of claims and settleﬁéﬁﬁﬂé}‘disputes are fundamental
problems which should be dealt with in any convention on
liability, for they are in fact the executory instruments
of the principles laid down in the convention. The best
approach in this connexion was that adopted by the United

States proposal which draw a line between the procedures

for settling claims for compensation and the procedures for

17. See Von Rauchhaupt, The Damages in Space Law, Report
of Working Group IX, Fifth Space Law Colloquium, Varna
(1962). The report declared: "It seems to be advis-
able that. a special international authority should
receive all necessary guarantees and money for the
potential cases of world space damage and still better
have them in their possession before the permission of
the covered world space flight be granted. This
system should be applied not only for the spacecraft
of the rich states but also for the sgpacecraft of the
poorer states and the private owners". In this con-
nexion Professor Cooper takes the view that all these
suggestions give rise to all kinds of complications.
He suggests that each state should establish a natio=-
nal guarantee fund for payment of compensation in case
of space damage, then the state collects from the
responsible party. See Cooper, J., Memorandum of
Suggestions for an International Convention on Third
Party Damage Caused by Space Vehicles, Senate Sympo-
sium, p. 680 - 83, (1961).
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settling disputes. There is a general agreement in the
Legal Sub-Committee that claims shall be presented through
diplomatic channels..‘;8 However, there are differences with
regard to the time limits for presentation of claims but
it is easy to bridge them. The Belglan proposal suggests
two years while the other two pfoposals suggest a period

of one year19

which seems more desirable from ﬁhe pﬁacti-
cal point of view. If the claim is not settléd through
this medium all are égreed on arbitration as the appro-
priate medium for settlemeﬁﬁ of claims.20 This approach‘
is quite different from that of the conventiohs on nuclear
liability. The 1960 Paris Convention generally pléces
exclusive jufisaictioh in the courts of the state where
the nuclear installation is situated. The 1962 Brussels
Convention provides for the jurisdictioﬁ of the Interna-
tional Court of Justice in case of litigation. The same
approach was adopted in the 1963 Vienna Convention. There

is no doubt that the jurisdiction of the world court is

the most desirable and appropriate instrument for settling

18. Article I (a) of the Belgian Proposal, Article IV (3)
of the U.S. Proposal and Article X of the Hungarian
Proposal.

19. Article L. (a) of the Belgian Proposal, Article IV (L)
of the U.S. Proposal and Article IX of the Hungarian
Proposal.

20. Article L4 (c), (d), (e), (f) of the Belgian Proposal
Article VII (1), (2), (3), (L), (5), (6% of the
American draft and Article XI, (1), (2) of the Hunga-
rian draft.
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international disputes since it has always proved highly
efficient. Nevertheless, it is unfortunate that one of
the major two space powers, namely the Soviet Union is not
in favor of this jurisdiction. Therefore, the arbitration
medium appears to be the only préctiéal solution for this
problem.21 The most appropriate approach relating to
settlement procedures through arbitration was that adopted
in Article VII of the U.S. proposal which provides for an

ultimate settlement of claim for compensation.

2~ Liability for Collision Damage:-

Space incidents may involve collisions or

21l. The American proposal is the only draft convention
which provides for the jurisdiction of the World Court
in Article X which reads: "Any dispute arising from
the interpretation or application of this €onvention
which is not previously settled by other peaceful
means of their own choice, may be referred by any @on-
tracting Party thereto to the International Court of
Justice for decision". The same approach was adopted
by the original working paper submitted by the Belgian
Delegation to the Legal Sub-Committee which proclaims
in Article 5 that: "If the State which is liable does
not take a decision.considered satisfactory by the
plaintiff state within six months, the latter shall be
entitled to take the claim for compensation before the
International Court of Justice", UN. Doc. A/AC. 105/19
Ann, II, p. 11 = 12, Mar, 26, (196L). In the recent
session of the Sub=-Committee the U.S.3.R. representa-
tive declared that "He pegretted that the United States
despite the wishes expressed by the majority in the
Sub-Committee, had maintained its earlier provision,
raising the controversial issue of the jurisdiction of
the Internmational Court of Justice". TUN. Doc. A/AC.
105/C, 2/SR. 418, pe. 11, Sept. 29, (1965).

22. Supra, Points of disagreement.
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interference between two or more spacecraft in flight or
between spacecraft and aircraft. The collision may take

place in airspace or in outer space. Such incidents call

for a special system of liability.

L. The Backggound of the Problem:-

in the not distant future the supersonic commer-
ciel airliners will commence operations. The X~15 has
already penetrated the lower reaches of outer space,23 and
it is able to soar well abové the perigee of Explorer III,
attaining an altitude of 110 miles. This wvehicle is |
reported capable of achieving a speed‘of some 5,000 miles
an hour in level flight, then coast into the realm of
satellites and glide back to earth;zu Hence, the probabi-
lity of collision and interference between different
flight instrumentalities in the airspace and in space is
increasing, and the matter should be regulated by law
without delay. It is unfortunate that up to the present
time the problem of collision and interference between
gircraft is still internationally unresolved, despite the
efforts of ICAO to draft a convention on the subject. One
would hope that the Legal Sub-~-Committee, in attempting to

conclude a convention on the liability for‘damage caused

23. Haley, Space Law and Government, pe. 98 (1963).
2ly. Haley, Survey of Legal Opinion on Extraterrestrial
Jurisdiction, Senate Symposium, p. 719, (1961}.
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by the launching of objects into outer space, will seek
co-operation and coordination with the International Civil
4 25
Aviation Organization to achieve "compatibility™ 5 in

: 26
regulating almost identical types of incidents.

\

The basic problem here is the absence of traffic
regulations which are essential in the determination of
the cause of collision. For in any type of collision
there is an assumption of'a.pre-existing rules of traffic
or navigation which have been violated, and as a result of
this violation the collision occurred. Therefore, the
establishment of some rules regulating aerospace naviga-
tion seems indispensable for a system of liability for
damage caused by collision between two or more spacecraft
and between spacecraft and aircraft. Such rules may
regulate the passage of a spacecraft or a rocket in air-
space en route to outer space and there must be co-ordina-
tion between these rules and the rules of the air as set

forth in the Chicago Convention.

Collision or interference can be discussed,

either according to the type of wvehicles involved, or

25. Vliasic, I.A., Law and Public Order in Space, working
paper, Washington World Conference - on World Peace
through Law, p. 20 - 21, Sept. (1965).

26. See Lee, R.S., Liability for Nuclear Damage Caused by
Flight Instrumentalities, Thesis, McGill University,
De 163’ (196u)-
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according to the area where it took place. As regards the
place of the incident, collision or interference might
occurs-

a) in airspace.

b) in outer space.

c) and possibly (though remote) on celestial

bodies,

With respect to the type of vehicles involved,
collisions and interference are ;iable to occur:-

a) between spacecraft and aircraft.

b) between two or more spacecraft.

¢) a far out possibility of collision between

interplanetary space ships.

In the following pages incidents pertaining to

the second classification are briefly outlined.

B. The System of Liability:-
1) Collision between Spacecraft:-
In the event of collision or interference between
two or more spacecraft in flight, there are special factors
which must be taken into account before deciding which

principle of liability to apply. When state (A) launches

an object into outer Sﬁﬁce inflicting harm upon another

ob ject launched by state (B), whether the incident took

place in airspace or in outer space, there exists equality
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in the positions of both parties. In other words, both
parties through their identical activities may have equally
contributed to the incident causing the damage. They have
mubuslly and willingly accepted the éhances of the same

risk and possible harms.

In such a situation the principle of absolute
liability makes no sense and the normal rule of liability
based on fault should work its way again to govern the case,
gince all the factors justifying the doctrine of absolute
liability are absent. Rigorous system of absolute liabi-
lity applies only to exceptional situatidns, where there is

inequality between the parties involved.

One major objection could be raised to the
applicability of fault liability in this comnexion, namely,
that negligence could be difficult to prove for the same
reasons as in the case of liability for ground damage.
However, it seems sound to advocate the idea that the
parties involved shall equally share the liability if it
is impossible to determine the negligence of any party.

If any degree of fault could be established against any
party, this should bé taken into account in establishing
1iability and particularly in the apportiomment of the

compensation.27

27. Jenks, Op. Cit. supra note 5 at 287; McDougal Lasswell
& Vlasic, Ope. cit. supra note 12 at 62L. -
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The American position in this connexion is to
provide for absolute liability in general and in all space
incidents because, so the argument goes, collisions in

28

space are highly unlikely to occur. However, a possibi-

lity of such collision does not seem to this author so

-~

remote as not to constitute a.threaﬁ;”"Therefore, the ...,

Hungarian approach applyiﬁg fault liability to collisions

be tween spacecraft gseems preferable.

Some writer329 draw a distinction between the
case where the space activity involved is a shareabién N
activity and that of 'a non-shareable activity, adopting
the principle of fault liability but with a presumption of
negligence aéainst the conductor of the activityrin the
first case, and imposing absolute liability on the non-
shareable activity towards the shareable activity, in the
second case. This idea may appear theoretically attractive,
however,a distinction between shareable and non-shareable

space activities will in practice involve many political

and perhaps military issues, thus raising unsurmountable

28. The American representative in the Legal Sub-Committee
declared that his delegation has deliberately disregar-
ded pembdté possibilities in order to keep the principle
of absolute liability as comprehensive and simple as
possible, UN. Doc. A/AC. 105/C. 2/SR. 50, pe It - 5,
Sept. 30 (1965).

29, Goldie, L.F.E., Liability for Damage and the Progres-
sive Development of International Law, 14, I.C.L.Q.,

p. 1257 - 58, (1965).
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difficulties. Moreover, there is no clear objective

criteria through which this distinetion could be practical-

ly and safely drawn.

Since the liability advocated is not absolute,
the principle of limitation of liability does not appear
to be justified and exonerations of liability shall prefer-
ably be confined to the case in which the defendant state
proves that the damage was a result of an act or omission

done with intent to cause damage by the applicant state.

2) Gollision between Spacecraft and Aircraft:-

If the collision or interference involved a
spacecraft and an aircraft in airspace; the applicable
rule of liability is not clearly stated in literature.
One view takes the position that a spacecraft has better
position than the aircraft in terms of superior performance,
thus it creates greater risk than the aircraft which has no
more opportunity to evade a spacecraft than a person on the
surface, and therefore the doctrine of absolute liability
should apply.30 Another point of view argues that the air-

craft is the vehicle which has better opportunity than the

30, Cooper, Op. cit. supra note 17 at 681, See McDougal,
Lasswell and Vlasic, Op. cit. supra note 12 at 62l -
25. They agree on the principle of absolute liabili-
ty with certain exceptions to be considered.
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spacecraft because the latter is more restricted while the
former is "highly manoeuvra:.ble“.31 This second school of
thought is divided into two opinions: the first, advocates
& presumption of negligence on the part of the spacecraft
coupled with a fundamental collision rule which obligates
aircraft to give way to spacecraft to the effect that if
the airﬁraft fails to comply with this basic rule, the
spacecraft shall be discharged of the burden of proof.32
The second opinion is in favour of fault liability on the
ground that if the differences in speed and in the capabi-
1ity of manoeuvring are the controlling factors at the
present time, then one must bear in mind the immense speed
of supersonic aircraft, the risks of whibh may probably be
cdmparable to those of space ships. Oﬁ the other hand,
spacecraft at the present time are highly controlled, and
in the not too distant future will be equipped with special

wings to facilitate its manoeuvr&bility.33

The foregoing discussion indicates that differen-
ces in the'legal opinions are based on uncertainty in the
technical knowledge of capacity, capability and performance

of both spacecraft and modern aircraft.

31. Goldie, Op. cit. supra note 29 at 1256.

32. Ibid.

33. Goedhuis, D., Some Observations on the Present Legisla-
tive Procedure Applied to Outer Space, 6th Space Law
Colloquium, Paris, (1963).
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It would seem that the system of liabilify
covering these contingencies should have a dual basis:
first, the liability between the operators of the spacecraft
and aircraft. Second, the liability of both operators

towards the persons and property on board the aireraft and

spacecraft.

In regard to the system of liability to the
persons and property (not Belonging to the operatoré); it
would seem a sound policy ©To recommend the imposition of,'
absolute liability upon both operators with an insurable
maximum amount, since the inequality in positions is present
in this case. Exonerations from liability should prefer-
ably be confined to the sole case where the defendant
proves that the plaintiff had intentionally caused the
damage. To provide for'otheb traditional defences sﬁch as
the Act of God, the armed conflict, the natural disaster
or the force majeure, is to place the loss on the vietim'!s

shoulders which is an inequitable solution.

TR

In respect”to liability of the operators towards
each other, the problem is morebcomplicated and requireé a
cautious snlution. It is to be taken into account that the
situation is vague and the positions are not clear as to
whether or not there is inequality between a gpacecraft in

its advanced shape, and an aircraft in its recent modern
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type. Nevertheless, the present understanding is that the
spacecraft represent greater risk, but on the other hand
aircraft are more capable of manoceuvring. The most appro-
priate approach therefore, is to return to the original
rule of fault liability with a presumption of negligence
set agéinst the‘spacecraft being apparently in the superior
position. Parthermore,the establishment of aerospace navi=
gation rules is indispensable in order to determine Wh;;
acts or omissions shall be considered negligence or fault,
Until this question is resolved iﬁ an international agree-
ment, it 1is advisable to»operate the rule suggested by
Goldie in this connexion, namely an aircraft should givé
weay to spéceéraft and if it fails to do so the spacécraft

shall be discharged of its burden of proof.Bu'

In keeping with this approach, defences such as
the Act of‘God, armed conTlict or force majeure appear to
be in order. However, the principle of limitation of the
liability of operators toward each other does not seem
justified and comﬁéﬁéation should be paid for the actual
damage according to the wvalue of property at the time of

collision or the cost of repairs whichever is the least.

3. See Jenks, Op. cit. supra note 5 at 286.
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3e Liability for Damege Caused by Contamination:-

In discussing the events giving rise to liability,
mention has been made earlier of contamination caused by
space activities; Pollution of the earth environment nay
result from the bringing to earth of bécteria from outer
space, nuclear detonations and experiments with climate.
Also the bringing to celestial bodies of bacteria from the
earﬁh and the disposal of radioasctive waste in outer space

35

may result in space contamination.

Scientifically, the problem of space contamina-
tion is dealt with through "CETEX", the Committee on Conta-
mination in Extra~$Terrestrial'Exploration of the Committee
on Space Research of the International Council of Scienti-
fic Unions. This Committee advises on the appropriate

precautions for the avoidance of such contamination.

Because the question of contamination is still
largely unexplored frém both technological and legal pers-
pectives, possible claims by states for alleged contamina-
tion losses arising out of space activities, present a most
difficult problem. Although the fask of formulating the

appropriate legal rules in this area is at the present time

35. Jenks, The International Law of Outer Space, Report to
the Institute of International Law, pe 173 - T, (1962);

Mchugal, Lasswell and Vlasic, Ope. cit. supra note 12
at 625.
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extremely difficult, it is imperative that the matter

should be regulated as early as possible.

The question now may be asked: can the contami-
nation of énd?from space be ﬁiewed as an international
deliquency?' In other words, on what basis in law an obli-
gation to take appropriate precautions against space conta-
mination, according to the specific standards of CETEX, can

be placed upon states participating in space activities.

In December 1963, the United Nations General
Assembly adopﬁed the Declaration of Legal Principles to
guide nations in expldring and using outer space "in ac~-
cordance with international law" and "in the interest of
maintaining international peacerand security" as well as
"with due regard for the corresponding interests of other

states".

These principles were again asserted in the 1966
Space Treaﬁy which urges states to conduct exploration of
outer épace including the moon and other celestial bodies
"so as to avoid their harmful contamination and also ad-
verse changes in the enﬁiroﬁment of the earth resulting

from the introduction of extra-terrestrial matter and, where

necessary, shall adopt appropriate measures for this purpose"

36. Article IX of the Treaty.

3¢
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Such principles, being part of the existing
international law, are in fact the main source of obliga-
tion falling upon states participating in space activities.
Hence they ought to follow the advise of CETEX and adopt -
appropriate measures to avoid harmful contamination of and

from outer space and celestial bodies. Since no nation

has power to exercise its sovereignty over the areas in

free space, all rights in space and celestial bodies are
common and equal, and each state is therefore entitled to
enjoy the use of these areas and to claim respect for its

rights thereof.

The liability arising from the violation of such
an international obligation createsa wholly new problem of
law. The rule of liability as it has been developed in
certaiﬁ doctrines of municipal and international law rela-
ting to activities of an abnormal or ultrahazardous nature
may help provide a relatively aceéepted body of internatio=-

nal law in this context.

In the law of some countries, as ﬁe have noted,
the tendency is to abandon more and more the old theory
that there is mo liability without fault actual or presumed.
Liability is now admitted in many cases of dangerous activi~-
ties on the mere ground that the person who creates a risk
is bound by law to compensate those who suffer damage there-

by caused. This theory - commonly called "La théorie du
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risque crée" in the civil law doctrine - dominates the
érea of wérkmen's compengation for accidents as well as
liability for démage caused by dangerous things. From
our earlier discussion, it will also be recalled that the
common law has analogies that may prove helpful in the
process of formulating a rulé of liability for this new
situation., Incidents of application of the doctrine of
"res ipsa logquitur" to aircraft accidents and other
occurences such as the escape of gas or water from mains
have been previously explored in justification of a strict
standard of 1iabi1ity. Nevertheless, and due to certain
necessary conditions for the application of this doctrine,
its results have provéd uncertain in easing the diffiéﬁlt
burden of proof of negligence imposed on the plaintiff.
Another way in which national systems, particularly
American courts, apply the rule of absolube liability to
some conditions and activities, is the doctrine of special
liability for ultrahazardous activity as adopted by the
American Restatement of Torts. 1In order to bring such
doctrine into operation, the condition created must involve
extreme danger whiéh is not a matter of common usage and
which cammot be eliminated by the exercise of utmost care,
This analogy strongly suggests the application of the rule
of absolute liability based on the doctrine of ultrahazar-

dous activity to the case of injurious contamination caused



by space activities.37

Another type of more hazardous activity, parti-
cularly relevant to our study, is that of 1iability fbr
nuclear damage. Recalling from our previous diécussion,
we note that both national legislations and international
Treaty Law have esééblished the principle of absolute
liability placed exclusively on the operator of the nucleap

installation or ship for losses caused by nuclear incidents.

Looking into the customary international law, the
landmark decision in "Trail Smelter Case", which considered
the 1liability of Canada for its activity which gave rise to
pollution, appears to be of immediate relevance to the

present inquiry. The importance of this decision, which is

37. In this regard, Professor McDougal and Associates
suggest a distinction between instances of activities
regarded as ultrahazardous and those not regarded as
such with the imposition of absolute liability in the
flrst case and a system of liability based on :

"reasonableness arrived at through multifactoral
analysis, not unlike that employed in determining
common law negligence or nuisance',in the second case.
Although they offer a comprehen51ve set of important
factors which could be taken into consideration in
determining responsibility for such activities, it
would appear practically preferable to classify all
space activities under the definition of ultrahazar=
dous activity so as to avoid any possible controversy
in establishing the controlling factors on one hand,
and on the other hand, to keep the principle of absolute
liability as comprehensive and simple as possible in
one type of activity, namely, space activity. See
McDougal, Lasswell and Vlasic, Op. cit. supra note 12
at 631 - 32,
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traditionally viewed as reflecting the common law doctrine
of\nuisance,-iigé in its doctrinal significance, in that
it is a breakthrough in customary international law from
the traditional fault liability towards a strict standard
of liability in cases where one state creates unnecessary

38

hazards for others.

~ The only‘relevant rules in the intermational law
of the sea'are those of the 195l International Convention
for the Prevention of Pollution of the Sea by 0il and the
Geneva Convention on the High Seas. These conventions
though provide for the prevention of pollution of the sea
by oil, do not regulate civil liability for losses arising

from such.pollution in terms of penalties for violations.

Finally, in the more recent practice of states,
the most significant case bearing upon this matter is the
positioﬁ taken by the United States Govermment in the
diplomatic exchange with Japan regarding the American
nuclear tests of March 1lst, 1954 which injured Japanese
fishermen and caused damage to the Japanese fishing indus-
try. In this situation the United States made an "ex

gratia" payment of $ 2 million to Japan without reference

38. See important comments on this decision in McDougal,
Lasswell and Vlasic, Ibid p. 628.
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to the question of legal 1iability.39 However, although
the United States regarded the tests as action in self=-
defence, it is pertinent to point out that the principle
underlying the Trail Smelter Case is that each state is
internationally'responsible for injury or damage caused by
its acts or omissions to other states or their nationals.
Because of the extreme dénger‘of nuclear Jjetonations, the
American nuclear tests in the Marshal Islands were denoun=-
ced by the Soviet Union and claimed to be a violation of
the customary international iaw of the sea.uo The Afro-

i1

Asian nations concluded that such tests constitu#e an
intérnational deliquency against humanity and that the
state exercising them should be held absolutely liable in
damage thereby caused. To some extent, this problem is of
immediate urgency as it may be recalled that the Antarctic
Treaty of 1959 prohibits the texting of any type of weapons
and that the Moscow Nuclear Ban Treaty of 1963 also prohi-
bits such tests except undergrouhd. Purthermore, the 1966
Space Treaty expressly forbids the teéting of any type of

weapons on celestial bodies.

39. McDougal and Schlei, "The Hydrogen Bomb Tests in Pers-
péctive: Lawful Measures for Security", 6l Yale L.J.,
Do 6’-’:-99 (1955)0

L0. Id. -

L1. Asian-African Legal Consultative Committee 6th session,
Cairo, Feb. = March 196l, "Conclusions Concerning the
Legality of Nuclear Tests", 59, Am. J. Int'l., p. 721,
July (1965).. _ . :
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After noting the above various incidents in
which snalogy may possibly be invoked, it will be safe to
conclude that the imposition éf liability for damage caused
by contamination of and from space should, in equity and in
law, be based on the doctrine of asbsolute and limited lia-
bility attached to the participant whose activity had
caused the injury. The basing of liabilibty for injurious
contamination on negiigence appears to be inappropriate;
since the standards by which to determine negligence in
contamination incidents are yet to be developed. Moreover,
if such standards were to be developed, they will undoub-

tedly present insurmountable diffiiculties in obtaining

evidence.



CONCLUSION

From the preceeding general survey of the
development of doctrines of liability in both national
and international law, it is now possible to predict with
reasonable certainty what rule of liability will predomi-
nate in the case of space damage. It thus éppears that
the traditional form of fault liabiiity is generally
sbandoned and that the tendency of the law on both natio-
nal and intérnational levels is to adopt the theory of
objective 1liability in situations involving abnormal
hazards, on the ground that the person who creates = con-
dition involving a high degree of risk is liable for the
resulting harm regardless of fault. Contemporary munici-
pal and international air law snd the law of nuclear

energy are but one illustration of this tendency.

Liability concepts have been thoroughly discussed
in the UN Legal Sub-Committee during the preparation of the
draft agreements on ligbility for damage caused by objects
launched into outer space. The advantages and disadvantages
of each cqncept were carefuliy weighed. General agreement
on the desirability of applying the doctrine of absolute
liability for ground damage has already been achieved. How-
ever, some argue that fault liability should apply to cer-

tain cases of collision damage. It is also worth noting

- ]_52 -
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that although there was rapprochement of views oh some
points, substantial differences of views remain on a
number of issues. One, however, must take intb account the
complexity of the problems of liability, and it is therefore
only fair to state that the Sub-Committee has a useful role
in clarifying the different positions and in narrowing the

gaps with regard to some important principles.

Despite the slow progress in the work of the
Legal Sub-Committee on the preparation of a":danvention on
iiability which has been on its agenda since 19@2, it is
hoped, especially after the conclusion of the 1966‘Space
Treaty, that the Sub~Committee will be able to overcome
the existing differences and work out an international
convention on the subject. The universal acceptance of
such a vonvention would benefit not only the innocent third
parties on the surface, but also the safety of navigation
in airspace and in outer space, In this context the regis-
tration of spacecraft in a public registry, for purposes of

easy identification of the party liable would seem highly

1. Professor Vlasic states: "The disappointment caused by
the slow rate of progress in the preparation of this
convention should not be permitted to obscure great
practical benefits that will flow from the efforts of
the Legal Sub-~-Committee to develop a uniform system of
liability for space activities, applicable both to
states and international organizations". Vlasie, The
Growth of Space Law 1957 = 65: Achlevements and Issues,
mimeo, McGill University, p. 17, (1967).
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desirable.2 Another present necessity relating to the

determination of responsibility for damages caused by

collision and interference in space, is the elaboration

of some basic rules for space navigation, comparable to

those of maritime and aerial navigation.3

In conclusion, it is submitted that in formula-

ting a regime of liability for damage caused by space

activities, the following basic principles appear to be

most appropriate:-

1o

Om

Absolute and limited liability for ground damage and
injurious contamination. By way of analogy to the
nuclear liability system, the 1imit‘of liability should
be realistic and substantial so as to provide adsquate
compensation for all potential victims. On the other
hand,.such limit must not be so onerous as to hamper the
progress of space research and discourage wider partici-

pation in space exploration.

In & system of objective liability, exonerations from

liebility should be kept at a minimum.

The Convention should provide for financial security so

as to protect he who caused the damage and he who suf-

fered it.

Ibid at L.
Ibid at ﬁe.
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International organizations engeged in space activities
should be made liable under the proposed convention by
providing for a procedural link (as proposed by the
Uniﬁed States) which can bring them under the scope of
theiconvention without being,placed on the samé footing
as states. Under this arrangement primary responsibi~
1ity should rest with.thé international organization
with secondary fesponsibility falling on the member
states. |

Liability should be joint and several in cases of joint
undertaking where more than two states or international
organizations are involved.

The rule of liability for coilision between spacecréft
and aircraft in flight may be based on a presumption of
fault against the spacecraft with a legal duty on the
aircraft to give way to spacecraft. If the aircraft
fails to comply with this duty, the spacecraft would be
discharged of its burden of proof.

Liability for damage caused by collision between tweo or
more spacecraft, should be based on fault and apportio-
ned according to the degree of fault. If it is impos-
sible to establish the degree of fault, liability should
be equally shared.

The most appropriate practical method for settlement of
claims and digputes is clearly the modality of arbitra-

tion.
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APPENDIX A

UNITED NATIONS - : A/RES/1962 (XVIII)
GENERAL ASSEMBLY 2l December 1963

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
[on the report of:the First Committee (A/5656)]

1962 (XVIII)., Declaration of Legal Principles Governin .
the Activities of States In the EproIEaéion

and Use of Outer opace

The General Assembly,

Inspired by the great prospects ovening up before mankind
as a result of man's entry into outer space,

Recognizing the common interest. of all mankind in the pro-.
gress of‘%ge exploration and use of outer space for peaceful
purposes,

Believing that the exploration and use of outer space should
be carried on for the betterment of mankind amd for the benefit

of States irrespective of their degree of economic or scientific
development,

Desiring to contribute to broad international co-operation
in the scientific as well as in the legal aspects of exploration
and use of outer space for peaceful purposes,

Believin§ that such co-operation will contribute to the
development of mutual understaending and to the strengthening
of friendly relations between nations snd peoples,

Recalling its resolution 110 (XI) of 3 November 1947,
which condemned propaganda designed or likely to provoke or
encourage any threat to the peace, breach of the peace, or
act of aggression, and considering that the aforementioned res-
olution is applicable to outer space, '

Teking into consideration its resolutions 1721 (XVI) of
20 December 1961 and 1R02 (XVII) of 1l December 1962, adopted
unanimously by the States Members of United Nations,

Solemnly declares that in the exploration and use of
outer space States should be guided by the following principles:

l. The exploration and use of outer space shall be carried
on for the benefit and in the interests of all mankind,
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" 2. Outer space and celestial bodies are free for explora-

tion and use by all States on a basis of equaelity and in accor-
dance with international law.

« 3. Outer space and celestial bodies are not subject to na-

tional approprietion by claim of sovereignty, by means of use or
occupation, or by any other means.

4. The activities of States in the exploration and use of
outer space shall be carried on in accordance with international
law, including the Charter of the United Nations, in the interest
of maintaining international peace and security and promoting
international co-operation and understanding.

S. States bear international responsibility for national
activities in outer space, whether carried on by governmental -
agencles or by non-governmental entities, and for assuring
that national activities are carried on in conformity with the
principles set forth in the present Declaration, The activities
of non-goverrmentsl entities in outer space shall require author-
ization and continuing supervision by the State concerned. When
activities are carried on in outer space by an international

- organization, responsibility for compliance with the principles

set forth in this Declaration shall be borne by the international
organization and by the States participating in it.

6. In the exploration and use of outer space, States shall
be gulded by the principle of co-operation and mutual dssistance
and shall ccnduct all their activities in outer space with due

. regard for the corresponding interests of other States, 1If a

State has reason to believe that an outer space activity or ex-
periment planned by it or its nationals would cause potentially
harmful interference with activities of other States in the
peaceful exploration snd use of outer space;-it—shall undertake
aprropriate international consultations before proceeding with
any such activity or experiment, A State which has reason to

" believe that an outer space activity or experiment plaenned by
another State would cause potentially harmful interference with
activities in the peaceful exploration and use of outer space
may request consultation concerning the activity or experiment,

7. The State on whose registry an object launched into
outer space is carried shall retain jurisdiction and control
over such object, and any personnel:thereon, while in outer
space, Ownership of objects launched into outer space, and
‘of theilr component parts, is: not-affected by their passage -
"through outer space or by their return to the earth., Such
objects or component parts found beyond the limitas of the
State of registry shall be returned to that State, which shall
furnish identifying data upon request prior to return.,




8. Each State which launches or procures the launching
of an object into outer space, snd each State from whose ter-
ritory or facility an object is launched, is internationally
liable for damage to a foreign State or to its natural or
juridical persons by such object or its component pesrts on
the earth, in air space, or in outer space,

9. States shall regard astronauts as envoys of mankind
in outer space, and shell render to them all possible assis-
tance in the event of accident, distress, or emergency landing '

‘on the territory of a foreign State or on the high seas, As-

tronauts who make such a landing shall be safely and promptly
returned to the State of registry of their space vehicle,

1280th glenarz meetinél
secember .
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0 T'ext of Annex to Afris[2222 (xx1)

Treaty of Principles Governing the
Activitics of States in the Exploration
and Use of Outer Space, including
the Moon and Other Gelestial
Bodics

Tue STATES PARTIES TO THIS
TRFATY,

Inspired by the great prospects opening
up before mankind as a result of man's
entry into outer space,

Recognizing the common interest of
all mankind in the progress of the ex-
ploration and wusc of oiiiwi space for
peacelul purposes,

Belicving that the cxploration and usc
of outer space should be earried on for

JR e e e e e

the benefit of all pcoples’ irrespective of
the degree of their economic or scientilic
development,

Deriring to contribute to broad inter.
national co-operation in the scientific as
well as the legal aspects of the explora-
tion and use of outer space for peaceful
purposes, ’

Bcelicving that such co-operation will -

contribute to the development of mutual
understanding and” to the strengthening
of friendly relations betwéen States and
peoples, :

Recalling resolution 1962 (XVII) en-
titled “Declavation of Legal Principles
Governing the Activitics of States in the
Fxploration and Use of Outer Spacc”,

" which was adopted unanimously by “the

United Nations General Assembly on 13
Deeember 1963, |

Recalling  resolution 1884 (XVIII),
calling upon States to refrain  from
placing in orbit around the earth any
objccts carrying nuclear weapons or any
other kinds of weapons of mass destruc-
tion or from installing such wecapons on
celestial bodies, which was adop.ad un-
animously by the United Natiors Gen-
eral Assembly on 17 Ociober 1963,

Taking account of United Nations’

General Assembly resolution 110 (11) of

RFCORD OF THE MONTII

e e e et
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3 November 1917, which condemned
propaganda designed or likely to pro-
voke or cncourage any threat to the
peace, breach of the peace or act of
aggression, and considering that the alore-
mentioned resolution s applicable to
outer space,

Convinced that a Treaty on Principles
Governing  the  Activities of States in
the Exploration and Use of Outer Space,
including the Moon and Other Celestial
Bodics, will further the purposes and

principles of the Charter of the United

Nations,
Have agreed on the following:

Article 1

The exploration and usc of outer space,
including the moon and other celestial
bodies, shall be carried out for the benefit
and in the interests of all countrics,
irrespective of their degree of cconomic
or scientific devclopment and shall be
the province of all mankind.

Outer space, including the moon and
other celestial bodies, shall be free for
exploration and use by all States with-
out discrimination of any kind, on a
basis of equality and in accordance with
international law, and there shall be free
access to all areas of celestial bodics.

There shall be frcedom of scientific
investigation in outer space, including
thc moon and other celestial bodies, and
States shall facilitate and encourage inter-
national co-operation in such investiga-
tion,

Article 11

Outer space, including the moon and
other cclestial bodics, is not subject to
national appropriation by claim of sov-
ereignty, by means of use or occupation,
or by any other mcans. :

Article 111 .

States Partics to the Treaty shall carry
on activities in the exploration and use
of outer space, including the moon and
other celestial bodies, in accordance with
international law, including the Charter
of the United Nations, in the interest
of maintaining international peace and
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security and promoting international co-
operation and understanding.

Article 1V

States Parties to the Treaty undertake
not to place in orbit around the earth
any objects carrying nuclcar weapons or
any other kinds of weapons of muass
destruction, install such  weapons on
cclestial bodics, or station such weapons
in outer space in any other mannecr.
The moon and other cclestial bodics
shall be used by all States Partics to the
Treaty exclusively for peaceful purposes.
The establishment of military bases, in-
stallations and fortifications, the testing
of any type of weapons and the conduct
of military manoeuvres on celestial bodies
shall be forbidden. The use of military
personnel for scientific research or for
any other peaccful purposes shall not be
prohibited. The use of any equipment
or facility necessary for pcacelul explora-
tion of the moon and other celestial
bodics shall also not be prohibited.

Article V

States Partics to the Treaty shall regard
astronauts as envoys of mankind in outer
space and shall render to them all pos-
sible assistance in the event of accideunt,
distress, or emergency landing on the

- territory of another "State Party or on

-

the high seas. When astronauts make
such a landing, they shall be safely and
promptly returned to the State of regis-
try of their space vehicle.

In carrying on activitics in outer space
and on celestial bodies, the astronauts
of onc State Party shall render all pos-
sible assistance to the astronauts of other
States Partics. _

States Parties to the Treaty shall im-
mediately inform the other States Parties
to the Treaty or the Secretary-General
of the United Nations of any phenomena
they discover in outer space, including
the moon and other celestial hodics,
which could constitute a danger to the
life or health of astronauts.

Article VI

States Parties to the Treaty shall bear
in'ernational responsibility for national
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activities in outer space, including the
moon and other celestial bodies, whether
such activitics are carried on by govern-
mental agencies, or by non-governmental
entitics, and for assuring that national
activitics are carried out in conformity
with the provisions set forth in the
present Treaty. ‘The activitics of non-

-governmental entitics in outer space, in-

cluding the moon and other celestial
bodies, shall require authorization and
continuing supervision by the State con-
cerned. When activitics are carried on

in outer space, including the moon and -

other celestial bodics, by an international
organization, responsibility for compli-
ance with this Treaty shall be borne
both by the international organization
and by the States Parties to the Treaty
participating in such organization,

Article VII

Each State Party to the Treaty that
launches or procures the launching of
an objcct into outer space, including
the moon and other cclestial bodies, and
each State Party from whose territory
or facility an object is launched, is in-
ternationally liable for damage to an-
other State Party to the Treaty or to its

~ natural or juridical persons by such ob-
" ject or its component parts on the earth,

in air space or in outer space, including
the moon and other celestial bodics.

v

Article VIII

A State Party to the Treaty on whose
registry an object launched into outer
space is carried shall retain jurisdiction
and control over such object,.and over
any pcersonnel thereof, while in outer
spacc or on a celestial body. Ownership
of objects launched into outer space, in-
cluding objects landed or constructed on
a celestial body, and of their component
parts, is not affected by their presence
in outer space or on a celestial body or
by their return to the carth. Such objects
or component parts found beyond the
limits of the State Party to the Treaty
on whose registry they are carried shall
be returned to that State, which shall,
upon request, furnish identifying data
prior to their return,

14

Article IX

In the exploration and use of outer
space, including the moon and other
celestial  bodies, - States Parties to the
Treaty shall be guided by the principle
of co-opcration and mutual assistance
and shall conduct all their activitics in
outer space, including the moon and
other celestial bodiecs, with duc regard
to the corresponding interests of all other
States Partics to the Treaty. States Par-
tics to the Treaty shall pursue studics
of outer space, including the moon and
other celestinl bodies, and conduct ex-
ploration of them so as to avoid their
harmful contamination and also adverse

“changes in the environment of the earth

resulting from the introduction of cxtra-
terrestrial matter and, where nccessary,
shall adopt appropriate  measures for
this purposc. If a State Party to the
Treaty has reason to bclieve that an
activity or experiment planned by it or
its nationals in outer space, including
the moon and other celestial bodies,
would cause potentially harmful inter-
ference with activities of other States
Parties in the pecaceful exploration and
use of outer space, including the moon
and other cclestial bodics, it shall under-
take appropriate international consulta-
tions beforc proceeding with any such
activity or experiment. A State Party to
the Treaty which has reason to bcelicve
that an activity or experiment planned
by another State Party in outer spacc,
including the moon and other cclestial
bodies, would cause potentially harmful
interference with activities in the peace-
ful exploration and use of outer space,
including the moon and other celestial
bodies, may request consultation concern-
ing the activity or experiment.

Cdrticle X

In order to promote international co-
operation in the explovation and use of
outer space, including the moon and
other celestial bodics, in conformity with
the purposes of this Treaty, the States
Parties to the Treaty shall consider on
a basis of equality any requests by other
States Partics to the ‘Freaty to be afforded
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an opportunity to observe the gt of
space objects Jaunched by thoese States.

The nature of such an opportunity
for obscrvation and the conditions under
which it could be afforded shall be de-

termined by agrcement between  the
States concerned.

Article XI

In order to promote international co-
operation in the peaceful exploration
and use of outer space, States Partics
to the Treaty conducting activitics in
outer space, including the moon and
other celestial bodics, agree to inform
the Sccrctary-Genceral of the United Na-
tions as well as the public and the
international scientific community, to the
greatest extent feasible and practicable,
of the nature, conduct, locations and re-
sults of such activitics. On recciving the
said information, the Seccretary-Gencral
of the United Nations should be pre-

pared to disseminate it immediately and

effectively.

Arvticle XII

All stations, installations, equipment and
space vchicles on the moon and other
celestial bodics shall be open to repre-
sentatives of other States Parties to the
Trcaty on a basis of reciprocity. Such
representatives shall give reasonable ad-

" vance notice of a projected visit, in order

that appropriate consultations may be
held and that maximum precautions may,
be taken to assure salety and to avoid
interfcrence with normal operations in
the facility to be visited,

Article X111

The provisions of this Treaty shall ap-
ply to the activities of States Parties to
the ‘J'reaty in the exploration and use
of outer space, including the moon and
other cclestial bodics, whether such ac-
tivitics arc carricd on by a single State
Party to the “I'reaty or jointly with other
States, including cases where they are
carried on within the framework of in-
ternational inter-governmental organiza-
tions.

Any practical questions arising in con-
nexion with activitics carried on by in-
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ternational inter-governmental  organiza-
tions in the exploration and usc of outer
space, including the moon and othe

" celestinl bodics, shall “be resolved by the

States Parties to the Treaty cither with
the appropriate international organiza-
tion or with onc or more States mem-
bers of - that international organization,
which are Partics to this Treaty.

Article X1V

1. This Trecaty shall be open to all States
for signature. Any State which docs not

* sign__this Treaty before its entry into

force in accordance with paragraph 3
of this article may accede to it at any
time. '

2. This Treaty shall be subject to
ratification by signatory States. Instru-

“ments of ratification and instruments of

accession shall be deposited with the
Governments of the Union of Sovict
Socialist Republics, the United Kingdom
of Great Britain and Northern Ircland

“and the United States of Amcrica, which

F O

are hercby designated the Depositary |

Governments.

3. This Trcaty shall enter into force
upon the deposit of instruments of ratifi-
cation by five Governments .including
the Governments designated as Deposi-
tary Governments under this Treaty.

4, For States whose ~ instruments of
ratification or accession are deposited
subsequent to the entry into force of

. this Treaty, it shall enter into force on

the date of the deposit of their instru-
ments of ratification or accession.

5. The Depositary Governments shall
promptly inform all signatory and acced-
ing States of the date of each signature,
the date of deposit of each instrument
of ratification of and accession to this
Treaty, the date ol its entry into [force
and other notices.

6. This Treaty shall be registered by
the Dcpositary Governments pursuant to
Article 102 of the Charter of the United
Nations. '

Ariicle XV
Any State Party to the Trcaty may pro-

pose amendments to this Treaty. Amend-
ments shall enter into force for cach
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State Party to the Treaty accepting the
amendments upon theiv accepiance by a
majority of the States Partics to the
Treaty and thercalter for cach remain-
ing State Party to the Treaty on the
date of acceptance by it.

Avticle XV1I

Any State Party to the Treaty may give
notice of its withdrawal from the Treaty
onc year after its entry into force by
written notification to the Depositary
Governments, Such withdrawal shall take
effect onc year from the date of receipt
of this notification.

Article XVII

This Treaty, ol which the Chinesc, En-
glish, French, Russian and Spanish texts
are equally authentic, shall Le deposited
in the archives of the Depositary Govern-
mecnts. Duly certificd copics of this Treaty
shall be transmitted by the Dcpositary
Governments to the Governments of the
signatory and acceding Statcs.

IN WITNESS WIIEREOF the undersigned,
duly authorized, have signed this Treaty,

DONE in » at the cltices
of London, Moscow and Washington,
the day of onc
thousand nine hundred anda.eoins

Intervention in the Domestic
Aflairs of States .

GENERAL ASSEMBLY ADOPTS
RisoLuTION

The General Assembly on December 19
adopted a resolution condemning all
forms of intervention in the domestic
affairs ol states and urging all states to
refrain from armed intervention, subver-
sion, terrorism or other indirect forms of

. intervention to change an cxisting system

or to interfere in civil strife in another
state. The resolution, which was recom-
mended to the Assembly by the First
(Political and Sccurity) Committce, was
adopted by ‘a vote of 114 in favour to
nonc against, with 2 abstentions (Malta,
United Kingdom). The draft, originally
submitted by the Sovict Union, was later
modificd by amendmeits proposed by 19

Latin American delegations and co-spon-.

sored by a number of Afvican and Asiun
delegations, “T'he amendments were ap
poved by a vote of 100 in favour to none
against, with 1 abstention (text on p. 51)
The item, entitled “Status of the ime
plcmentation of the Declaration on the
Inadmissibility of Intervention in the
Domestic Aflairs of States and the I'ro
tection of their Independence and Sov-
ercignty” was included as an additional
item in the agenda of the twenty-first
session as the Soviet Union had requested
in a letter dated Scptember 23. Au the
same time, the Soviet Union submitted a
draft resolution under which the General
Asscmbly would reaflirm the Declaration,
which was adopted at the 20th scssion;
urge the immediate cessation of interven-
tion, in any form whatever, in the domc:-
tic affairs of states and pcoples; call on
all states te carry out faithfully their obli-
gations under the United Nations Charter
and the provisions of the Declaration on
non-intervention (resolution 2131 (XX));
condemn all forms of intervention in the
domestic affairs of states and peoples as a
hasic source of danger to world peace;
and warn those states which, in vislation
of the United Nations Charter and the
Declaration on non-intervention, engage
in armed intervention in the domestic
affairs ol other states and peoples, that by
so doing they assume responsibility for all
conscquences which may ensuce, inchuding
conscquences to themsclves.

'
<

Consideration in Commiitice

The First (Political and Security) Com-
mittee, which considered the item from
December 5 to 12, had before it the draft
resolution submitted by the Soviet Union,
On November 30, the representatives of
19 Latin Amcrican  states—Argentina,
Bolivia, DBrazil, Chile, Cbdlombia, Costa
Rica, the Dominican Republic, Ecuador,
El Salvador, Guatemala, Haiti, Honduras,
Mexico, Nicaragua, Panama, Paraguay,
Peru, Uruguay and Venezucla— submitted
amendments to the draft resolution be-
fore the Committee. On December 9 and
10, the same delegations submitted re-
vised amendments to the draft. These
were subsequently co-sponsored by Burma,
Burundi, the Democratic Repubtic of the
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Belgium: Proposal {A/AC.105/C.2/L.7/Rev.2

and Corr. 1, 2 and_B;'and WG II 27)

CONVENTION ON THE UNIFICATION OF CERTAIN
RULES GOVERNING LTABILITY FOR DAMAGE
. CAUSED BY SPACE DEVICES

The Contracting Parties,

Recalling the Declaration of Legal Principles governing
the activities of States in the exploration and use of outer space
adopted by the General Assembly of the United Nations on 13 December
1963 and embodied in resolution 1962 (XVIII).

Recognizing that activities in the exploration and peacefuvl
uses of outer space may from time to time result in damage,

: Recognizing the need to establish rules governing liability
with a view to ensuring that compensation ls paid for damage thus caused,

Have ngreed as follows:
Article T
(a) The provisions of this Convention shall apply to compensation

for damage caused to persons or property by a space device or space
devices. They shall not apply to, compensation for damage caused in

" the territory of the launching State or suffered by its nationals or

permanent residents.

(v) The occurrence of the event causing the damage shall create
a liability for compensation once proof has been given that there is s
relstionship of cause and effect between the damage, on the one hand,
and the launching, motion or descent of all or part of the space device,
on the other hand.

(c) Liability for compensation shall cease to exist in the event
of wilful misconduct on the part of the applicant State. "Wilful mis-
conduct" shall be understood to mean any act or omission perpetrated
either with intent to cause damage or rashly and in full knowledge that
damage will probably result.

Article II

"Damage" shall be understood to mean any loss for which
compensation may be claimed under the law of the place where the loss
is caused. Any damage suffered by a ship, aircraft or space device
and by the persong and property carried therein shall be deemed to have
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been caused in the territory of the flag State or; in the case of a
space device and the persons and property carried therein, in the .
territory of the launching State.

"Iaunching"‘shall be understood to mean an attempted
launching oralaunching operation proper, whether or not it fulfils

expectations of those responsible therefore.

"Space device" shall be understood to mean any device
intended to move in space and sustained there by means other than the
reaction of alr, as well as the equipment used for the launching
and propulsion of the device.

"Iaunching State" shall be understood to mean the State
or States which carry out the launching of a space device or whose
territory is used for such launching. '

"Applicant State" shall be understood to mean the State
which has been injured, or whose nationals or permanent resldents have
been injured and which presents a claim for compensation,

Article IIT

The launching State shall be held liable for compensation
for damage causéd in the circumstances stated in Article I, as defined
in Article II. If several States participate in the launching of a
space device, each of them shall be liable for compensation for the
whole of the damage, and a claim for compensation may validly be
addresged to any one of them.

Article IV

(2) Within two years after the occurrence of the damage,
or after the identification of the State liable under Article IX, the
applicant State shall present through the diplomatic channel, to the
State which it holds liable, all claims for compensation concerning

- itself and its nationals and residents.

(v) If the applicant State or a person represented by it

'brings an action for compensation before the Courts or administrative

organs of the State receiving the claim, it shall not at the same
time present a claim for compensation for the same damage under the
provisions of this Convention. The said provisions shall not be
considered to require, by implication, the prior exhaustion of such
remedies as may exlist under the rules of ordinary law in the State
receiving the claim.
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(c) If the State receiving the claim has not taken, within ®
six months after being approached, a decision considered satisfactory

by the applicant State, the latter may have recourse to arbitration.

Within ninety days of the date of the request addressed
to it by the applicant State, the State receiving the claim shall appoint
one arbitrator, the applicant State shall appoint a second and the
President of the International Court of Justice a third. If the State
receiving the claim fails to appoint its arbitrator within the prescribed
perind, the person appointed by the President of the International
Court of Justice shall be the sole arbitrator,

The Arbitration Commission shall take its decisions
according to law and by majority vote. It shall make an award within
six months after the date of its establishment and its decisions shall
be binding.

(a) Sums due in compensation for damage shall be fixed and
payable elther in the currency of the applicant State or in a freely
transferable currency.

(e) The periods specified in this Article shall not be subject
to interruption or suspension,

(£) There shall be joinder of claims where there is more than
one applicant in respect of damage due to the same event or where
more than one State is liable and ‘the damage was caused by more than
one space device,

Article V

1. This Convention shall be open for signature by States
Members of the United Nations or any of the specialized agencies
or parties to the Statute of the International Court of Justice,
and by any other State or international organization invited by the
General Assembly of the United Nations to become a Party to the
Convention. Any State or international organization which is invited
to0 do so but does not sign this Convention may accede to it at any time.

2. . This Convention shall be subJect to ratification or approval
by signatory States. Instruments of ratification or approval and
instruments of accession shall be deposited with the Secretary-General
of the United Nations.
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Se This Convention shall enter into force thirty days after
the date of the deposit of three instruments of ratification, approval
or accession. ¥For each State which deposits its instrument of

ratification, approval or accession after the entry into force provided
' for in the preceding paragraph, this Conventlonshali—enter into force

on the date of deposit of such instrument.

Article VI

International organizations acceding to this Convention
in accordance with the provisions of Article V shall have the same
rights and obligations as States. The States members of the said
international organization shall be held Jjointly liable for the
obligations of the latter, in the same menner as provided for in
Article III, whether or not such States are parties to the Convention.
The accession of an international organization shall be accompanied
by a notification of the acceptance by the States members of the
organization concerned of the Joint obligations so assumed.

The claims referred to in Article IV (a) may, in the case
of the international organization, be presented through the Secretary-
General of the United Nations. )

Article VII

Each Contracting Party may notify the Secretary-General
of the United Nations of its withdrawal from this Convention not less
than five years after its entry into force. Such withdrawal shall
take effect one year after receipt of the notice which must be in
writing. Such withdrawal shall not relieve the Contracting Party
concerned of any obligation or liability arising from damage inflicted
before its withdrawal tekes effect.

Article VIII

This Convention may be amended or supplemented at the
proposal of one or more Contracting Parties, Such amendments shall
take the form of additional protocols which shall be binding on such

Contracting Parties as ratify, approve or accede to them. Such protocols

shall enter into force when the majority of the Contracting Parties
to this Convention have thus accepted them. ‘
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Article IX

The Secretary-General of the United Nations shall inform
signatory states, and those which ratify, approve or accede to this
Convention, of signatures, the deposit of instruments of ratification,
approval or accesslon, the entry into force of this Convention, proposals
for amendments, notifications of acceptance of additional protocols,
and notices of withdrawal.

Article X

This Convention, of which the Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited
with the Secretary-General of the Unlted Nations, who shall send
certified true copies to all signatory States and to any State Member
of the United Nations which so requests,

bl
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PR S o ' United States of America: revised proposal

(a/ac. 105/0 2/L. 8/Rev 3)

t CONVENTION CONCERNING LIABILITY FOR DAMAGE CAUSED BY THE
IAUNCHING OF OBJECTS INTO OUTER SPACE

- (Changes from the revised draft submitted on 20 October 196h are. indicated
. by underlined words (new language - except in. preamble) and deletlons by
L v e croas1ng through )

The Contractlng Partles,
Recognlzlng that activities in the peaceful eyploratlon and use of outer

»‘space may on occasion result in damage,

Recalling General Assembly resolution 1962 (XVIII), entitled "Declaration
‘of Legal Prlnciples Governing Activities of States in the Exploratlon and Use

i of Outer Space",

' Seeking to establish .a uniform rule of- ‘liability end a simple and expedltlous

‘ :.procedure governing financial compensatlon for damage,

_ Believing that the .establishment of such a procedure will contrlbute to the
growth of friendly relatlons and co-operation among natlons,
Agree as: follows: - = . - o . "jfz‘ﬁ

ARTICIE I .
For the purposes of thls Convention

(a) "Damage means loss of 1ife, personel 1naury, or destructlon or loss
of, or damage to, property. ‘

(b) The term "launching" includes attempted launchlngs.

.
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o ﬁ; (¢) "Launching State" means a Contracting Party, or an international
‘ilfiﬁi_ organization which has transmitted a declaration notifieation 0 the Secretary-

' General under Article III, paragraph 1, of this Convention, which launches or
f%;procures the launching of an ob ject into outer space or whose territory or facility

sis used in such launching, or which exercises eontrol over the orbit or trajectory
‘of en ob ject. ' ‘ '

(d) "Presenting State means & State which is a Contracting Party, or an
"“Iinternational organization which has transmitted a declaration nesifieaticr to the

——

‘Secretary-General under Article III, paragraph 1 of this COnvention, which presents
ﬁﬁra claim for compensation to a Respondent State.

(e) “Respondent State“ means a launching State, or an’ international
i}l'organization which has transmitted a declaration netifieatisn to the Secretary-
li“ff General under Article III, paragraph 1l of this Convention, from which ‘compensation
g sought by a Presenting State.. '

Y ' !

‘ARTICLE IX

‘ 1. The launching State shall be absolutely liable and undertakes to pay
compensation to the Presenting State,, in‘accordance ‘with the provisions of this
‘ Convention, for damage'on the earth, in air'space, or in outer space, which is
caused by the launching of an object into outer space, regardless of whether such
damage occurs during launching, after the object has gone into orbit, or during
.the process of re-entry, including damage caused by apparatus or equiyment used
" in such launching. .
2. If the damage suffered results either wholly or partially from a wilful
- or reckless act or omission on the part of the Presenting State, or of natural or
' Juridical persons that it represents, the liability of the launching State to pay

'ft compensation under paragraph 1 of this Article shall, to that extent, be wholly
~-or partially extinguished.

4“_ ;f 3. If under this Convention more than one launching State would shat: be
P liable te-pag—eeepensatien-fer-damage-insrelatien—te-any-one-ineident~under~thés
- Gopwepision, the Presenting State may proceed against any or all such States
', individually or Jointly for the total amount of damages, and once the amount of
.. Jigbility is agreed upon or otherwise established, each such State proceeded
:,j' against shail be liable to pay the-fuil that amountfef—saeh-eempensatéen, provided

Ve
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that, in no ewent shall the aggregate of the compensation paid exceed the amount
which would be payable under this Convention if only one Respondent State were

1liable. .

R

y, The‘coﬁpensation which a State shall be‘liable to pay for damage under
this Convention shall be determined in accordance with applicable principles of
international law, Justice, and eqnity.

ARTICLE IIT o

-

1. If an international organization which conducts space activitiee transmits
t0 the Secretary-General of the United Nations a declaration -that it accepts and
undertakes t0 comply with the provisions of the present Convention, all the

provisions, except Articles X, XI, paragraph 2, XIII, XIV, and XV, shall apply to

the organization as they apply to a State which is a Contracting Party.
3. The Contracting Parties to the prefent COnvention undertake to use their

 best endeavours to ensure that any international organization which conducts space
‘5fg activities and of which they are constituent. members is authorized t0 make and will

make the declaration referred to in paragraph 1 of this Article.

Y, In—the-event-that-an-internateenal-erganaaatien-£ails-te-pay If within

”; one year of the date on which compensation has been agreed upon or otherwise

established pursuant to Article VII, an internatlional organization fails to pay
such compensation, each member of the orgahization which is a Contracting Party
shall, upon service of notice of such default by the Presenting State within three
months of such default, ‘be liable for such compensation in the manner and to the
extent set forth in Article II, paragraph 3.

ARTICLE IV

vl. A Contracting Party which suffers ‘damage referred to in Ariicle II,
paragraph 1, sg-a-resuli-ef-the-tauneking-of-an-ebjeet-into-ouser-spaes, or whose
natural or Juridical persons suffer such damage, may present a claim for
compensation to a Respondent State.

2. A Contracting Party may also present to a Respondent State a claim of
any natural person, other than a person having the nationality of the Respondent
State, permenenily residing in its territory. However, & claim-of any individual
claimant'may be presented by onxy one Contracting'Party;

i;“_ ) ‘,‘ P
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s .
5« A claim shall be presented through the diplomatic channel. A Contractimg
Party may request another State to present its olaim and otherwise represent its
1nterest in the event ‘that it does not maintain diplomatic relations with the

»

Respondent State.

4, Notice of a claim must be presented within one year of the date on which
the accident occurred or,'if the Presenting State could not reasonably be expected
to have known of the facts giving rise to ‘the claim, within'one year of the date

- on which these facts became known to the Presenting State.

ARTICLE V

- A State shall not be li&ble under this Convention for damage sulfered by its

"}own nationals.

ARTICLE VI
1. The'presentation of a claim under this Convention shall hoo require
exhaustion of any remedies in the Respondent State which might otherwise exist.

2. If, however, the Presenting State, or any natural or juridical person
vhom it might represent, elects to pursue a claim in the administrative agencies

~or éourts of the Respondent State or pursue ether international remedies outside
- this Convention, it the Presenting State shall not be entitled to pursue e such

. claim under this Convention.

hJ .
a

ARTICLE VIX

1. If a claim presented'under this Convention is not settled within one year

;3;_from the date on which documentation is completed, the Presenting State may request
‘.the estabiishment of a commission to decide the claim. In such event, the
';i'Respondent State and the Presenting State shall each promptly appoint one person
; -to serve on the‘commission, and a third person, who shall act as chairman, shall
- be appointed by the President of the International‘Court of Justice., If the
"Respoﬁdent State feils to appoint its meuber within”three'months, the'person

inéividuad appointed by the President ol the International Court of Justice shall
constitute the sole member of the commission. j ' ' ‘

ey
-1 .

o
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2. DNo increase in'the membershiyp of the commission shall take place where

" two or more there-is-nsse-than-ene Presenting States or Respondent Stateg are

joined in any one Ppx oceeding before the commission. The Presenting States so
Joined may collectively appoint one person +to serve on the commission in the same
manner and subJect to the same condicions as would be the case for a single
Presenting State. Similarly, where two or more Respondent States are 80 Jjoined,
they may . collectively appoint one person to serve ‘on the commission ‘in the same

. - ‘ ‘
i 3+ =+ The commission shall determine its own procedure.

o, The'commission shall‘conduct its business and‘arrive at its decision

- by maJority vote.,

5. The decision of the commission shall be rendered expeditiously and shall

:[.be binding upon the parties.

6. The expenses ‘incurred in conne: ion with any proceeding before the

- commission shall be(divided eqnally between the parties in the prOceeding.

ARTICLE VIII

[

Payment of compensation shall be made in a cdurrency convertible readily and

Yy without loss of value into the currency of or used by the Presenting State.

ARTICLE IX 5
The liability of the launching State shall not exceed $ , with
o respect to each 1aunching.
ARTICLE X

Any dispute arising frem the interpretation or application of this Convention,

fﬁwhich is not previously settled by other peaceful means of their own choice, may

‘d'be referred by any Contracting Party'thereto to the Internacional Court of Justice
. for decision. ‘ ' ‘

ARTICLE XI.

1. A Contracting Party may propose amendments to this Convention. An

“amendment shall come - into force for. each Contracting Party accepting the amendment
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on acceptance by a majority of the Contracting Parties, and iﬁhereafter for each

remaining Contracting Party on acceptance by 1it.

2., After this Convention hes been in force five years a revision conference
may be called upon the request of a majority of Contracting Parties.

ARTICLE XII

A Contracting Party may give notice of withdrawal from this Convention five

years aiter its entry, into force by written notification to the Secretary-General =
~of the United Nations. Such withdraws.l shall take effect one year from the date

of receipt of the notification by the Secretary-General. BSaeh-wiskdrawai-shelz-nos

- zelieve-n-Stake A State withdfa.wing from this Convention shall not thereby be

_ relieved of any obligation or 1iability with respect to damages arising before
. wi’chdrawal becomes effective.

o - ARTTCLE X1T1

The Convention shall be open for signaturé by States Members of the United

‘Nations or of any of ‘the specialized agencies or Parties to the S’ca.tui:e of the

. International Court o.f' Just:.ce, ‘and by any other Sta:be invited by the General
- Assembly of the United Nations to become a party.- Any such State which does not
L _sign this COnven‘oion nia.y a.ccede to it at any time. — |

i

S ARTICLE XIv

This Convention shall be subject ’co ratification or approvel by signatory
States, Instruments of. ratification or gpproval and. instruments of accession

. shall ‘be deposited with the Secretary~General of the United Na.tions.

ARTICLE v -

This Convention shall enter into force 'l:birty days following the deposit of th

© fifth instrument of ratification s approval or accession. I'b shall enter into force

as to a SL te ratifying,. approving, or acceding thereaf“ber upon depOBib of its

: vt
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ARTICLE XVI

The Secretary-General of the Unilited Nations shall inform all States referred

0 in Article XIII of signatures, deposits of instruments of ratification, approval

or accession, declarations referred to in Article III, paragraph 1, the date of
entry into force of this Convention, proposals for amendments, notifications of
acceptances of amendments, the date of entry into force of'each amendment, requests
for the convening‘of<5 revision coqference, and notices of withdrawal,'and shall
transmit to those States certified copies of each amendment proposed.

i C ' . \

ARTICLE XVII

This Convention, of” which the Chinese, English, French, Russian and Spanish

" texts. are equally authentic, shall be deposited with the Secretarybceneral of the
: f}f‘United Nations, who shall send certified cOpies of each to the States mentioned
._in Article XIII.,IQ ' : n B :
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Hungagyé revised draft Convention concerning
Liability for Damage caused by the Launching
of Objects into Outer Space

. (A/AC.105/0.2/L.1'0/Rev.1)‘ |

The Contracting States,

Recognizing the common interest of mankind in furthering the peaceful

" . exploration and use of outer space,

Recalling the Declaration of Legal Principles Govern;ng the Activities of
States in the Exploration and Use of Outer Space, adopted by the General Assembly
on 13 December 1963 as resolution 1962 (XVIII), '

Considering that the States and international organizebtions involved in the

launching of objects into outer space should be internationally liable for damage

caused by these objects,

Recognizing the need for establishing international rules and procedures

concerning such liability to ensure protection against damage caused by objects
launched into outer space, | _
' Bélieving that the establishment Of such rules and procedures would facilitate
the taking of the greatest possible precautlonary measures by States and
nternatlonal organlzations involved in the launching of objects into outer spac:
to protect against damage inflicted by objects launched 1nto outer space,

Have decided to conclude the present Convention:

The scope of liability
Article T

1. The provisions of this Convention shall apply to compensation for loss
of life, personal injury ‘or other 1mpa1rment of health, and damage to property

/herelnafter called “damage;7

4/
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(a) Caused by an object launched into outer space; .or
(b) Caused in outer space, in the atmosphere or on the ground by any manned
or unmsnned space vehicle or any object after being launched, or conveyed into

outer space in any other way,

but they shall not apply t0o nuclear damage resﬁlting from the nuclear reactor of
space objects.

2. Liability is also incurred even if, for any reason, the space ‘vehicle

~or other object has not reached outer space.

3. For the purpose of this Convention “Space ObJect" means space ships,
sateliites, orbital laboratories, containers and any other devices designed for
movement in outer space and sustained there otherwise than by the reaction of air,

as well as the means of delivery of such objects and any parts thereof.

Article II

1. - Ligbility under this Convention shall not exceed...

2. A claim for damage may be advanéed on the giound of loss of profits and

moral damage whenever compensation for such damage is provided for by the law of
the State liable .for damage in general. '

FIEN

Article IIT |

Unless otherwise provided in articles IV and V,'exemption from liability ney
be granted only in so far as the Sta**.“able produces evidence that the damage ha
resulted from natural disaster or from & wilful act or from gross negligence or
the party suffering|the damage.

Article IV

1. Whenever'damage is done to a space object or to persons and property. on

board by another space object, no claim shall arise between each other, except

in so far as the claimant State produces evidence'that the damage has been caused

because of the fault of the other State or of a person on behalf of whom the latte
State might present a claim (article VILI).

2. If in the case mentioned in paragraph l, a claim arises on the part of &

- third State, liability of the States liable for the space objects shall be joint

and several.
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Article V

The State shall assume liability for damage caused on the ground, in the
atmosphere or in outer space,. 1f the damage occurred while exercising an unlawful

activity in outer space or the space vehicle or object was launched for unlawful
purposes, or if the damage has otherwise resulted from an unlawful activity. In
such cases, the State liable shall be barred from any exoneration whatsocever.

The subject of liability

Article VI

1. TLiability for damage shall rest with the State or international
organization which hﬁé launched or attempted to launch the space vehicle or object,
or in the case of a common undertaking, with all the Btates partieipatipng in the
‘undertaking of with the State from whose territory or from whose facilities the -

7 launching was made, or with the State which owns or possesses the space vehicle or
" object causing the damage..

2. vhere liebility may be laid.upon more than one State or intermational

v organization, their liability towards the claimant shall be joint and several.

\

o~ | Article VII

If liebility for damage rests with an international organization, the

- . financial obligations towards States suffering damage shall be met by the
. international.organization‘and by its member States Jointly and severally.

i

Claims, payment, arbitration

Article VIII

v

Avclaim for damage may be made by a State in whose territory damege has

. occurred or in respect of damsge suffered by its cltizens or legal entities whether
in the territory of that State or abroad. '

Article IX

A claim must be preeented within one year of the date of occurrence of the

‘bdamage, or of the identification of the State that 1s liable. If the applicant

e el e s mmam s kit el b s mjea b cmae et i athbee samaman o he A
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State could not reasonably Le expected 40 have known of the facts giving rise to the

claim, the claim must be presented within one year of the date on'which tbese facts
-officially became known.

S

Article X'

The claim shall be presented through diplomatic, channels. The claimant State
may request a third State to represent its interests in the event it has no
diplomatic relations with the State liable.

Article XTI

1. In case the State liable does not satisfy the claim of the claimant State,
the claim for compensation Ehall be presehted to a committee of arbitration set
up by the two States on & basis of parity. This committee will determine its ovn
procedure. ' '
2. Should the committee mentioned in paragraph 1 not errive at a decision,
"fhe States may agree upon aﬁ'international arbitration'probedure or any other methcd
_ of settlement acceptable td both States. |

Article XII

Claim for compensation for damage caused by a space ship of a foreign State
- shall not constitute ground for sequestration or for the application of enforcement
measures to such space ship. '

. Final clauses

Article XIII

1. This Convéﬁtion shall be open for signature to all States. It shall be
subJect to ratificatign- Instruments of ratification shall be deposited with the
Secretary-General of the United Natlionms. '

2. It shall enter into force‘thirty days after the deposit with the
Secretary-General of the United Nations of the fifth instrument of ratification.

)
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Article XIV

After the Convention enters into force it shall be open for accession to other

. States. Instruments of accession shall be deposited with the Secretary-General of
: the United Nations. '

Article XV , ‘ '

1
-

With respect to each State which ratifies the Convention or accedes thereto

" after the deposit of the fifth instrument of ratification, the Convention shall -

\

‘instrument of ratification or accession.

enter into force thirty days after the date of deposit by the State of its

e

Article XVI

Any Coutracting State may denounce this Convention by ‘notification to the

Secretary-General of the United Netions. The denunciation shall take effect
. one year after the date on which the notification has been received by the
, Secretary-General of the United Netions._ : , e o .

[ -

Article XVII

The Secretary-General of the United Nations shall notify all States
concernling:

(a) The signature of this Convention and the deposit of instiuments of
ratification or accession in.accordance with articles XIIT and XIV;
o (b) The date of entry into fnrce of this Convention in accordance with

. artleles XIII and XV;

(c) Denuneiations received in accoxdance with article XVI

Article XVIII

The original of this Convention, of which the texts in the Chinese, English,
French, Russian and Spanish languages are equally authentic, shall be deposited
with the Secretary-General of the United Nations, who shall transmit certified
copies thereof to all States. . - = : o '
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A PPENDIX D

LIABILITY FOR DAMAGE CAUSED BY OBJECTS
LAUNCHED INTO OUTER SPACE

Comparative table of provisions contained in the proposals
submitted by Belgium (A/AC.105/C.2/L.7/Rev.2 and Corr, 1,
2 and 33 and WG.II1/27), the United States of America (A/AC.
105/C,.,2/L.8/Rev.3) and Hungary (a/AC.105/C.2/L.10/Rev.l).
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- BELGIUM: FROPOSAL (A/AC, 1os/c.2/L T/Rev.2
: and Corr.l, 2 and 3; and HG.II/ZT)

: . CONVENTION ON THE UNIFICATION OF CERTAIN
.. g ) ) - RULES GOVERNING LIABILITY FOR DAMAGE
! - . . CAUSED BY SPACE DEVICES

: Preamble s The Contracting Partles,
o . Recalling the Declaration of legal
Principles Governing the Activities of Statea
in the B:ploration and Use of Outer Spece
) . N ST 'myced by %tue Geaeral Asscmbly of the United
.7 , © . nations on 13 December 1963 and embodied in
' ' resolution 1962 (XVIII),
. . Recognizing that activities in the
T . o ," exploration and peaceful juses of outer space may
' "'. " from time to time result in demsge,
- Recognizing t‘hg need to establish rules °
.  governing lisbility vith a view to ensuring that
B n S eompenaat:lon 1s pald for damage thus cau.sed, )

~ ve agreed es follows:

B e R e It

T T T e ey e

. Definitions Afticle 2
S ' *"Damage® ghall be understood to mean any
T ' loss for which compensstion msy be claimed under
" the law of the place where the loss is caused.’
Any damage suffered by a ship, aircraft or apace
device and by the persons and property carried
«  therein hall be deemed to have been caused in
the territory'»of the flag State or, in the case
. of a space device and the MOM and. property
% . carried therein, in the territory of the
““ . .+ . lsunching State. :
' PR . "Launching® shall be understood to mean an
attempted launching or a launching operation

TED-STATES:  PROFOSAL
(A/Ac. 105/¢.2/1.8/Rev. 3)

CONVENTION CONCERNING LIABILITY FOR DAMAGE
LAUSED BY THE LAUNCHING OF OBJECTS IN’IO
. _ OUTER SPACE -~
The Ccntracting Parties,

Recognizing that activities in the peaceml
explomtion and use of outer sp&ce may m
occusion resu.‘!.t in dmnage, , ' ' ‘j—

M General Assembly resolutton 1962
(XVIII) , euntitled "Peclaration of Legel
Principles Governing Activities or Sta.tes in
the htploration end Use of Outer: Space” PR

Bee!d;gg to establish a u.n.tfom mJ.e of
nabmty and & simple and expedl.uoua procedure
governing ‘finencial compensation for damsge,

eving that the eatabliahmeq!; of such a
procedm-e will contribute to the growth of
friendly relationa and eo-operation anbng

nations y

- gm as follows:

For the purposes of this Convention

~ (8) ."'mmage" meens loss of life, persomal -

injury, or destruction or loss of, or dmage to,
PNPeX'tY- c

'(b) The term "lmmchins lnclud:s
attanpted launchings.

(c) "Launching State" means a Ccontmctin.g
Party, or an international organization which

“bas transmitted & declaration to the Secretary-

General under Article III, paragraph 1, of this
Convention, which launches or procures the

launching of an cbject into cuter spuce or vhose

‘@"

 HUNGARY: FROROSAL
(A/AC.105/C.2/L.10/Rev.1)

'CONVENTION CONCERNING LIABILIEY FOR DAMAGE
. CAUSED BY THE LAUNCHING OF OBJECTS INTO
' OUTER SPACE ~

The Contracting States, -
Recognizing the common interest of mankind

_in furthering the peaceful exploration and use of
outer space, '

M the Declu.ration of IegaJ. Principles
Ooveming the Activitles of States in the
Exploration and Use of Outer Space, adopted by the
Ceneral Assembly on 13 Deceniber 1965 as resolutton
19& (MII): . :

.. Considering that the States and internatfonal

organizations involved in the launc'lnx;g of ob.ject's

.igtd outer space should be internationally liable
_ for damege caused by these cbjects, .

Recognizing the need for establishing

... lmternational rules and procedures ‘concerning such

nabiuty to ‘ensure protection against demsge
cauned by o‘bjecta launched into outer space,
Believing that the establishment of such rules

and pwocedures would facilitate the taking of the

t1 nnm-y res by States

greateat possible pre

end mumttoml organizationa involved in the
mm::g of objects into outer space to protect

againnt damage 1nf]1cted by ob.lecta launched 1nto
outcr space, - . T -
"5 Have dectded to conclude the pmaene

. convention' ' - L

« s micle I

" 1. Ihe pu:cvisions of this convention shall
apply to compensation for loss of life, peraonal
injury or othér impairment of health, and damage %o
. property (hereinafter called "damage"): ...

3. For the i:urpqae of this Conventicn "Space
Object” means space shipa, satellites, orbital
laboratories, eontainezjs and any other devices
designed for movement in outer space and sustained
there otherwise than by the reaction of air, as well
as the means of delivery of such ob.jects and uny
parts thereof. . .
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Defintions (cont'd)

Fleld of applicatioa
and exemptions from
provisions of

Article 2 (cont'd)

proper, whether or not it fulfils expectations
of those responsible therefor. '

"Space device™ shall be understood to mean
any device intended to move in space and
sustained there by means other than the react:ion
of air, as well as the equipuxant used for the
launching and propulsion of the device.

Mlaunching State® shall be understood to

- mean the State or States which carry out the
lmmching of a space device or vhose territory

o :I.s uaed for such lmmching

- "Applicant State" shall be understood to

E meen the State vhich has been injured or whose
' . nationals or permanent resideats have been

‘in.iured, and vhich presents a claim for
cmpensation.

'Aruclél.

(¢) ... "11ful misconduct” shall be-understood

_\f.o mean any act of omfssion perpetrated either

_withintenttocamedamsgeormhlymdinfuu

lmavledge that damage will probably result.

Arbicle 1

(&) The pu:ov:lsions of this Convention sha:Ll
apply to compensation for damage caused to persons
or property by a space device or space devices.
They shall not apply to compensation for damage
caused 1o the territary of the launching State or

- guffered by its naticnels or permanent residents.
- Lot .. . AR

o natione.ls. I

“ Artlele I (cont'd)
territory or facility 1s used in sich lamching, . . ..
qr.vhich_exercisgs cantrol over the orbit or
trajectory of an cbject. C

~~(d) “Presenting State® means & Ste.t;e which )

-1s a Contracting Par:y or an international
organization vhich has transmitted a declaration ; .
to the Secretary—General under Article IiT, ’ e T e
pa.ra.gmph 1of this cunvention, vhich presents a ‘ ’ IR
claim for compenaation toa Respondent State. - I DR

(e) "Respandent State means a J.au.nching ' o ) ‘,_' e ‘_ '_ E
“State, or an inte_rnatinnal organlzation vhich R S '
has trensmitted s declaration to the Secretary-. __ P
General under Article III, paragraph 1of this B A T

Couvention, fram which compensation is sought by ~_ - D
» . a Presenting State. - » ’ g - R
S amelen . immeen T
:h."mecmpenmionvhichastateshsllbe . 2. _Aclain for dsmage may be advanced on

liable to pay fcr d.axmge under this Convention the ground of loss of profits and moral demage :
shall be det;u'mined in accordance vith applicable whenever compensation for such damage is provided
principles of {nternaticnal lsw, justice and for by the 1ur of the State lisble tor damage 1in

~ L

N,

Artl.eleII Arciclel

1. m launching State shall be absolutely 1. 'nxe prcvisions of this Convention shall
liable and undertakes to pay ccmpensation to the apply to compensation for loss of life, personal
Presenting .State, in accordence with the injury or other impairment of health, and damage to
provisions of this Conventlon, for damsge om the property (hereinafter called "d.amge" )
earth, in air space, ar in outer space, vhich is (a) caused by an ob.ject lm.lnched i.nto outer
.caused by the launching of an object into outer space, or -
spac_e,'regardless of whether such damage occurs (b) caused in outer space, 1n the a.tmonphere
during launching, after the object has gone |, or an the ground by any manned or umnanned space
into orbit, or dtu’liaé the process of re-entry, = .vehicle or any object after being launched, or

ineluding demag d by app or equipment conveyed into outer space in eny. other vay,
usedinauchlmmching. e VR S
T . *,but they shall not apply to miclear damage resulting
TRl P © 77 fyom the mclear reactor of space objects. .
L - O nabuity 1s also incurred even if, for
N : L . eny reagon, the space vehicle or other object has
. 1' - ST T not rea.ched outer space. ‘
’ I L ] V L S X : 7_ . . - v;;: NI

AStateshmnctbeliableunderthis o e
COnventionrordmagesnfferedbyitsoHn A : S : Lo : :
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, State and international o _ Article 3 B : 1. ArticleII St Artiele VI G =
s organizations made . ' ’ . - ) -
' , liable and question of The launching State shall be held liable for 1. The hnmchin.g Sute ghall be absolutely 1. I.iabillty for damage ghall rest \d.th the
Joint lisbility compensation for damage caused in the . Mable .. - : state or international organization vhich bas launched
circumstances stated in article 1, as defined in X Rebiel ' 1 ’ -or attempted to launch the space vehicle or object,
. , article 2. If several States participate in the C : or in the case of a common undertaking, with all the
n \. ] . .
- . launching of a spece device, each of them shall (e) "Leunching State” means @ Contracting  States participating in the undertaking or vith the
Party, or an internstiomal organization which . = guope fyom whose territory or from whose facilities

. “be liable for compensation for the whole of the
) o - demage, and a claim for <ompensation may validly
s - .. 7.7 te sddressed to any one of them. . ’

has transmitted a declaratjon to the Secretary- the launching vas made, or vith the State vhich
General under Article IIi, parsgraph 1, of this . or pdaaesees thev space vehicle or object causing the

S . _ . COnvention, vhich launches or Pprocures the ) demage. . S
- A o - ©. [ laricle 2 : " launching of ‘en cbject into ocuter space ar whose oL T . .
STl s 77 A: SLaunching State™ shall be understood to territory or facility 1s used in such lamching, 2. Where liability may be laid upon more than
. . . . " mean the State or States which carry out the or which exercises control over the orbit or ) one State or hmtiom orgenization, thelr
L . - . ’ ) ) lamching of a space deri.ce or whose territory - tredectory of an ob.!ect.] V, . ’ ‘. ) ?“"‘m’ tm‘mrd.s tha d‘{umt ma be -1‘?“" and o
STl e uset o s Laniching.7 L e P T meral L o T
Lt \'— ':", Lo L ArticleG ) S D ¥ Irlmderthisconventionmethmone.. N M T
T T e L nternatfonal ‘organizations acceding to this -launching State vould be lable the Presénting 1 n‘bm"-"' for danage rests 4th ea '
[ L e et SN e COnvention in accordance with the provisions of State may proceed aga.i.-nst any or all such States internsticnal organization, the financial °bn8“ti°“
;~ R e o article § shall have the seme rights and ) individually or jointly for the total amount of towards gtates: auffering danage ‘shall be met by the
. : ... obligations as States. The States members of the damages, and once thé amount of liability is . isternational organizatiqn and by 1ts member States .
L | . - - sald interrational arganization shall be held - - agreed upon or otherwise estsblished, each such - Jointly and severalll_.y oL e -
T -7 "Jolntly Uable for the obligati.ons of the latter, State proceeded against shall be Ltadle to pay . B
; ) ?' L . : . 15 the same manner as provided for in article 3, that amcunt provided that, in no event shall the ’ -
T Y -« 7 7 vhether or not such States are parties to the " eaggregate of the comp tion paid d the
: P =7 .~ ‘Convention. The accession of an international emount, vhich would be payeble under this
D : 7 - . organization shall be accompanied by & . Convention if only one Bespondent State were -
P <o ’ " ‘ 7 notiﬁ.cation of the acceptance by the States liable . . PR ;- s \ ) PETE - -
e o : e : » members of the organization concerned of the Joint . . Article TTT III o ) " B o e N By
i T © , 7] obligations so essumed. . D : T
L L The claims referred to in article h (a) may, -1, It an i.nterm.tional organ.ization which ; .
- L7 ’ B ’ R ' in the case of the 1ntema.iona.1 organization, conducts spece activitiés transmits to the . . R - i
‘, o S f T e presented through the Secretary-(‘eneral of the Secretary-General of the United Fations a ’ L R sl T )
S . . United Nations. ‘ declaration that it acocepts and undertskes to . ) o7 o - R L i
[ . L comply with the provisions of the present : R S
t T . . S . ) o AT Convention, all the provisions, except Arh:l.cles X, ’ U T M -
R e . - mh 2, XIII, XIV, end XV, sball spply SR
F - ey - v;.. s 'totheozganizationasthwapply‘toasmte . - / ‘ s o . .
Py e T LT e - whichis a Contracting Farty. - ' T o : S
. - Lo R 7. - -2 The Contracting Parties to the present : S _
o ’ ) o N . . Convention undertake to use their best endeavours S e T -
' Sl - o o " -7 "7 to insure that any international organization : ' oL T '
o S .- - vhich conducts space mctivities and of vhich they :
[i : ST S '.':r “ .t ave constituent members is authorized to make and L
- - S . " . ’will make the declaration referred to 1n » RN . ”
r_ ) - Do T . pu‘agraph 1 of this Article. S o S
' ) - E SRS S oty




Stete and international
organizations made
ligble and question of

Joint 1lisbility (cont'd) -

Question of absolute
1iability and

. excneration from
liability

'. Article 1

(b) The occurrence of the event ca.using the
demage shall create a liabmty for compensation

‘once proof has been given that there is &

" relationship of cause and effect between the

.. or descent, of all or part of the space device,

the other hand. . .
- {e}  Liebility for compensation shall cemse

“ to éxist In the event of wilful misconduct on the
pa.rt' of the applicant State. .
- shall be understood to mean a.ny act or omisaion
;! 7 perpetrated either with intent to cause damge
- . -or rashly and in full knowledge that da-mage il

- _’probably result.

"H.flf‘ul misconduct®

3.'

Article I (cont'd)

If '-l:lt.hin one year of the date on vh!.ch

campensation hos been agreed upon or otherldse

 established purguant to Article VII, an
_mtematioual organization Tails to pay such

compensation ‘each member of the organization

vhich is a CQntra.cting Party sha.ll, uponl ser‘vice

of notice of such default by the Presenting Sta.te

. ‘within three months of such default, be llable

for such compensat!on in the manner and to the

exf.ent set forth in Article II,

l. nelamching&ateshﬂlbeabsolutely o
liable end undertakes to Ay compensntion to the V, exemption from liability may- be graated only :L'n
80 far as the State lisble rroduces evidence that

parsgraph 3.

CAtdelerr - e o
Unlesa othervige prvvlded :l.n Articles Iv and

Presenping State, in accordance with the
provisions of this Convention, for damage on the

” ] dmnage on the one “hand, and the launching motion earth in air space, or in cuter space, vhich is

.caused by the launching of an object into outer
space, regardleas of whether such damage occurs

during la.unching, arter the object has gone into N

orbit, or dur.lng the process of re-entry,

:anluding damage caused by appa.ratus or equipnent or to rusm ‘and property oo bos by amo T op ._“
object, no claim shall arise between each other, .

used in auch la.unching

2.

If the damage suffered Tesults either

" wholly or partially from a wilful or reckless
- aet or omiasion on the part. of -the Presenting
- State, or of natura.l or juridical persons that

it repreaents, the liab:[nty or the lmmching

State to pay compensation u.nder paragraph -1 of
this article shan, to that extent, be wholly °

or partia.l.‘ly extingu.ishbd

] activity.”

" Article IIT

party sufferfng the damage.’

1. wzenever damage is done tosa space object

-5

"the damage has resulled from natural disaster or :
from a wilful act or from gross negligence of the’

except in 80 far as the claimant State produces

evidence that the damage has been caused becsuse of

the fault of the other State or of a person on

Behalf of vhom the latter State

claim [Article VITL/.

© @.- If in the case mentioned in paragraph 1, a
~ claim ariges on the part of a thixd State, liability
of the States liable for the space o‘b.jects shall be

Jomt and several \
Aruele v:

:ght present a

L m state ahaJ.l assume nabllity for dmge
cmed on the ground, in the ntmsphere or in outer
lpece, 1f the dmage occurred vhile Wsing an

unlavml act:l.vity in outer space or the apace vahicle

,‘ or’ obJect vas launched for unlawful purposes, or 1f
T the damage has otherwise muneﬁ from an unlavful
) in such ceses the State 1iable shall be
- ‘barred from any exoneration vhatsoever. ‘



v e

Question of absolute ’ . ) . PR T Aruv cle 11X
lisbility and T N oL R -\ ! . . —_— s
. exoneration from - : RIS ; N L S

. ;‘;‘. .

Unlesa otherwige provided in Articles 1V and V,

liability (cont'd) ‘ ' B T i COR . exeuption from lisbility may be granted cnly in §o
. ' . : . far as the State Mahle produces evidence that the
_ =- T ;. damage bhas resulted from natursl disaster or from a
. ] " R - ~.." wilful sct or froa gross megligence of the par:y
T T ‘ T ’ R ) LS surferlng the danage.
Lirmttation of : S » : T ‘:‘ o s _Arti___cle x0T .‘ CT T ¢ Article 11 e
. liability in amount . - e
o - .- - . T .The nahmty of the launching State slm:l.l L mabinty under this Convenuon shall not
T S o taivkovass... 00t exceed § with respect to each exceed .... _ : R -
K Pa.yt;:ent of compensation l - . arfiele & ; ‘ SO : " Article VIIT I _' » o S ;
' 4n convertible currency - . e - - . T e T
_ ’ - (d) Sums due in compensation for damege .Payment of compensation shall be made ina _ ) o S o
Vo T . shall be fixed end payable cither in the currency currency comertible resdly and without loss ©f i o ool
v 3 " of the applicant State or in a freely traasfemble va.lue into the currency of or used ‘by the . : - s i LR
_ . _. . °  currency. . L o .Presentin.g State. . T R T- '\- ‘ ,
" . Presentation of clains Co abgelez 0 T T e N ~ hrtiele Iv SRR S SN - Article vnx

by States or . R . ‘
international S. "Applicant State hall be u.nderstood T A Contracting Party which aurfers . A c]ain for dmge may be made by a State in

) gng:i:::uﬁ g;‘_ to.mean the State which has been injured or vhose demage referred to in Article II, pa.ragraph l . vhoze eerritor,y danage has occurred or in regpect
Juridical personsg: nationals or pemaneut residents have been - or whose natural or Jurldical persons suffer such of dsmage suffered by its citizens or legal entities

'&;‘ c:n e ) mured, and vhich presents a cla.tm for - d.ema.ge, may present a cla:lm for mmpenution to a whether 1n the terdtory of that Stete or abroad.

(0] - S ccmp..nsation. o A e Respondent State. T LT e .

e Y ~ 7 °_iB. A Contracting Party may also present e

. T - . - ,.: . _. - to a.Respondent State a claim of any natural T B k. SR i

.- . .‘ . o o ‘ . ':T - ’ '~l;'.~ ;'_..Z SR _}person, other than a person having the ) o o . .. SR L

St e T e "‘hntional.ityottheﬂeapondmt State, residing in . e el T '

. o S T "_- CUits territory. However, a claim of eny. T V>- o
T o RO T 1ndividun1 claimantmaybe presented by only ome e LT ' ke
. e o o o o G- ’I. .'If an i.ntemtion.al arganization vhich S ) .
FEE o . : conducts space activities transmits to the T -

. : , - Becretary-General of the United Nations o : T e T .
o ‘ o - declarstion that it sccepts and undertakes to . .- oo o o
‘ ’ S ’ B ' : compl,y with the provisions of the present : o el S

Cool e U o~ DY Y conventdon, all the provisions, except Articles X, I R T TR
ORI et cwes s T, paregraph 2, XIII, XIV and XV, ehall apply [ O S ST L

: Ce e e I T ‘wtheotgmzuﬁonastbeyapplyeoastateuhieh S
' . Lo 13300ntracting?arty. T B U




Joinder of actinns

Presentation of
claims yor
compensation through
diplomatic channel

(=) TMume-1imdts for

\&!

_ presentation of claims

~

D BN T . N

>

Article 4
(f) There shall be joinder of claiis where
there is more than one applicant in respect of
demage due to the same event or vhere more than
one State ig liable and the demage was caused by
more than one space device. :

’ T - Article b
(a) Within two years after the occur;;ence

" of the damsge, or after the 1dentification of the
.8tate llable under article 2, the applicant State

 shall resent through the diplomatic channel, to
. .the Stete vhich it holds lisble, all claims for

comp tion cc ning itself and';ts nationals
and residents. T s
. Article b

- (a) within two years after the occurrence of

.- the damage, or after the identification of the

State liable under article 2, the applicant State
shall present through the diplomatic chanmel, to
the State which 1t holds liable, all claims for

“compensation concerning itself and its nationals

and residents. Lot
“.(e) The periods specified in this article
aha].'l. not be subject to interruption or

o suspension. h

‘Pursuit of remedies

available in liable
Btate or under other*
international
sgreenents

Mlcle L

(b) If the appncant‘ State or a person
represented by it brings an action for .
compensation before the Courts or administrative

- organs of the State receiving the claim, it shall

-‘not at the same time present a claim for

" . compensation for the same damage under the

_provisions of this Conventlon. The said
provisions shall not be consideresd to require, by
implication, the prior exhaustion of such ) \
remedies a8 may exist under the rules of ordinary
law in the State receiving the claim,

| Presenting State.
- Respoqdent States are so Joined, they may

" Presenting State.

Acticle VI ©

commission shall take placg'vhere tuo ‘or more
Presenting States or Respondent States are joined
in any one proceeding before the commlssion.

,'t'he Presenting Stetes 50 joined may oollectively -
_appoint one person to serve on the commission in

the same manner and subject to the same
conditions as would be the case for a:single
Similarly, vhere o or more )

collectively appoint one person to gmrva on the .

ivcoumiuion in the game- vay.

L el Iy

3. A dnim ahn.l.‘l. be presented ﬂlrcngh the
d:.plmcic channel, A contmting Paxty may
requeat another State to preaent its clain a.nd.
othexvlse represent its” interest in the event
that it does not maintain diplomatic mlations -
vlth the Reapondent State.

ArucleIV

5, Notice of a claim must be peaented
vithin one year of the date on which the acclidsit
occurred or, if the Presenting State could not- -
reasonsbly be expccted to have known of the facts
giving rise to the claim, within one ymar of the
date on which these facts became known %o the )

“rticle VI

1. The presentation of a claim wnder this .

Convention shall not require exhaustiom -of any
remedies in the Respondent State vhich might
othervise exist.

] 2. If, hovever, the Preaentins &ate,
any natural or Juridical person whom it adght
represent, elects to pursue a clain in the

2. Mo increase in the membersbip of the '~ T

~ identification of the State that is liable.

LT T anticlex

The claim shall be presented through diplomatic
channels. The claimant State may request avthird

State to represent its interests in the event-it has

no diplomatic relations vith the State liable.

. Article IX -
A claim must be presented within one year of the
date of occurrence of the damage, or of the
If the
applicant State could not reasonably be expected to
have known of the 'facts giving rise to the claim, the
claim mst be presented vithin one yzar of the date on

" vhich these facts officially became known.

adninistrative agencles or courts of the Respandent S TR P

State or pursue international remedies autside
this Conventlon, the Pregenting State shall not be
entitled to pursue auch claim under thi=s
COnvention.




Procedures of

settlerent of claims

for compensation

Space object not to

be subject to
sequestration or

ehforcement measures

»

" the date of its esteblishment and its decisions

Arttelz b B

{c) If the State recelving the claim has fot

" taken, within eix months after being approached,
-a deciston considered satisi‘ectory by the A
applicant State, the latter may have recoufse to -
arbitration. B

) Within ninety days of the date of the request
addressed to. it by the applicant State, the State
receiving the ‘claim shall appoint one a.rbitrator,
the epplicant State ,sha.ll appoint 3 second and
the President of the International Court of
Justice a third, If ‘the State receiving the claim

fails to appoint its arbitrator within the

preseribed period, the pex:snn appointed by the
President of the International Court of Justice
shill be the sole arbitrator. ' .

The- Arbitration COnmiasion shall take 1ts
decisions according to law and by ma.jority vote. ~
It. shall make an awa.ni within six lponths after

shall be binding. o

(a). Su.ms"due‘in compensation for damage
shall be rixed and payable either in the currency -
of the applicant State or in a freely transfersble

“(e) The periods specified in this m:l.cle

{ shall not ve subJect to interruption or
. suspension.

(f) There ahall be joinder of claims vhere
_there is more than one applicant in respect of
danage due to the samn event or vhere wore than
cne State 1s liable and the damage was caused by
more than one space device.

- 1n any one Froceeding before the commission.
" Presenting States s0 jolned may collectively-

. 1. | If a clain presented under this
Convention is not settled within one year from -
"the date on which doctmentation is completed,
the Presenting State m.a, request the = |
establishment of a cormfssion to decide the -
claim. In such event, the Respondent State ‘and "
the Presenting State phall edch promptly appoint
one person to serve on the comigsion, and a
third person, who shall act as ohairman, shall
be sppointed by the President of the -
International Court of Justice. If the
Respondent State faills to appoint its member
within thx:ee months, the person appointed by the
Prestdent of the Internstfonal Court of Justice

shall constitute the sole member of the o

commission.” = _ e
N Fo increase im the man‘bership of the
couinifsion shall take place where two or more--
Presenting States or Respondent States are Joined
The

appoint one person to serve on "the commission in )
the same manner and suh,]ect to the same conditions
as vould e the case for a single Presenting
" State.
States are so Joined they may couectively
. appoint one person to serve on the com:l.asion in
" the same vay. S
3. The ccmissim ahe].l deternine its oun
procedure. .
k. The comisston ehnll conduct its
business and errive at its decision by ma.jority
_vote. .. o . . ~ :'
. 5:° The declsion of the eomiasion aball be -

: rendered expeditiously and. shall 'be binding upon

the parties. . P
" - 6.-- The expenses 1 ed ‘in

xion vlt.h_

. any proceeding before the commission shall be.

divided equally between the pa.rﬁes in the °
pa'oceeding.

Similarly, vhere two or u_:ore Respondent |

“I o Ardiele XII

’

Article XI

B Y, 1. 1Incase the State liable does not satisfy
the cleim of th» claimant State, the claim for

coupensation shall be pr

d to-a comittne of

'ubitration get up b/ the two States on a basia of ’
. parity. -

This Committee will determine its own
procedure.

2. Should the committee mentioned fn
pu-agraph 1 not arrive at a decision, the States my
agree upon en international arbitration procedure or
amr other method of’ settlement a.cceprtable to both
States. ‘ .

" (laim for P tion for & y caused by a

" .epace ehip of & foreign State shall zot constitute
po\md for sequestration or for the application of
: 11: enrnrcenent easures to nuch apnce ship.




Jurisdiction of ) » : B ' . . . Article X
International Court R : S s ) : o RN I
e interpretation

of Justice . - . . Any dispute srising from )
) ' ‘ : ’ ‘or application of this Convent_ioh, vhich is not ’ . S 'A SRS
yteviously ‘settled by other peaceful means of ' SR _’ ; S _
their own choice, may be referred by ey e E oo . e T

- ST "“contracting Party thereto to the International - 5 <
‘ 4 R ‘ .+ Courtof Justice for dectsion. B o ST
. " Partles to egreement, Article 5 Lo S " Article xTIT coo L LT T argelesmzn
N v :niﬁ:g;i e::izgsion 1. This Convention shall be open for signature " This ‘Convention shall be open ror signature 1. This Convention shall be open for éignature '.,
’ . . by States Members of the United Nations or any of by States Members of the United Na.t:lons or any to all States.. It shall be sublect to ratiffcation.
L N . Lol | the specialized sgencies or pa.rtiea to the Statute of the specialized ggencies or Pa.rtles to the Instruments of ratification shali be deposited with
- o . 7 of the International Court of J\xstice, and by any Statute of the International COM of Justice,  the Secretary-General of the United Nations.
’ ’ . other State or international organization . end by eny other State invited by the Ceneral T antere v o -
; N ) invited by the Gener/a.l Asgembly of the United Aseembly of the United Nations to become a_ o After the Convention enters into torce 1t spanl
’ ST _ Nations to become a Party to the Convention. - Any party. Any such State which does not sign th:ls. i
. . .‘ . ST RN State or internationsl organization which ie : Convention may accede to it at aily time. . be open for accesslan to other States. Instruments
- | ‘invited to 45 so but does mot sign this Comvention _' A Mtctle sy - ;::;’:?:h:hﬁt: ;:f:::ed vith the Secretary-
- ‘mayaccedetoitatanytime i T - N T
- o I e, 'I’his Convention shall be subject to - ] 'Ehis convention shall be su'b,ject to . o .. - -‘ g ST » o

ratification or approval by s!gnatory States. . . o
Instruments of ratification or approval and E )
instruments of accession shall be deposited with

-ratification or approval by signatory States.
- " . Tnstruments of ratification or approval and
- -instruments of accession shall be deposited with

\?heA Spcmtary-Generél of the United Nations. the Senreta.r:{_-oeneral of the United_Nathf_mjs. a e \ S - ‘
C L. el s T Ul Art;icle xv ' a e .77 Avticle Iz
R 3. This Convention shall enter into force thirl:y Thi.s COnvention shall enter :lnto force thirty ’2. © It (the Co;:vention) shall enter into
. :days after the date of the deposit of three .days following the deposit of the fifth force th.trty days after the deposit with the
N R [ Lo ﬁstnments of ratification, approval or ) instyument of ratification, approvel or . Secretary-ceneral of the United Nations of the ﬁ!‘th
) . - '_ i -7 " accession. For each State which deposits its accessfon. ' It shall enter into force as to & instr\ment or ratifica.tion. . . -
. e . °° . instrument of ratification, approval or accession. State ratifyiné approving, or acceding t.hereatf;er ' L. Arf.icle XV T = -
after the entry into force provided for in the . wupon deposit of its instrument of ratiﬁcation, s o

o ’ = - . . - - preceding paragraph, this Convention shall enter approval, or accession. . . . “Vith respect to each State which ratifies the
e o : L S e A cqnvention or sccedes thereto after the deposit of

."into force on the date of deposit of such - . R R - ; . -
\; - tns ) . . :_'_ ;:_.'* R © ... - ‘the fifth ingtrument of ratification, the Canvention
N . - - ... 7.+ shall enter into force thirty days after the date of
= Ui~ depostt by the State of its instrument of ratification

’ - or accession. : Lot

- e . -

‘ Anendrents T Article 8 ‘- o LT article wr L P A
' . ‘This Convention may be amended or . 1." A Contracting Party may propose ) S .
4 . eupplemented at the proposal of one or -more amendnents to this Convention. An emeniment : ek -
o Contracting Parties. Such amendments shall take  shall come into force for each Contracting Party e T
T - L. the form of additional protocols which shall e accepting the amendment on acceptance by a S DR, T ‘_ : : o
" binding on such Contracting Parties as ratify, majority of the Contrscting Partles, and ; R T B

v " approve or eccede to them, Such protocols shall therea.fter for each remaining COntraeting Pu-ty
enter into rorce vhen the maJorJ.ty of the on acceptance by it. - : - :




Amendments {cont'd)

Withdravel from and

denunication of
agreement

Article 8 (cont'd)

Contracting Parties to this Convention have thus
a.ccepted them.

Article 1

“Each Contractirg Party may notify the

'Secretery-General of the United Nations of its
'vithd.ra.val from this Convention not less than

ﬁve years at‘ter its entry into rorce Such

"7 witbdraval shall take effect one year after

Wotifications by

- Secretery-cegeral

Authentic text and
deposit of sgreement

. ‘arising from damage inflicted before its . )
‘withdraval takes effect. .

receipt of the notice which must be {n writing.
Such vithdrewal shall not relieve the Contracting
Party coimez_-ned ot aw' obligation or liability

" Article 9 :
The Secretary-General of the United Nations
shall inform signatory States, and those whieh

. . ratify, approve or accede to this Convention, of

signatures, the deposit of insthmeqts of

'~rat:l.ﬁcation, approval or accession, the entry

into force ofAtIiis Convention, yproposals for

amendments, notifications of acceptance of
additional protocols, and notices of withdrawal.

.

“Article XI (cont'd)

2. After this Conventi.an has been fm force
five yeors a rev:l.aion conference may be callled
upon the request of a majority of COntra.cﬁmg
Pu'ties. . :
‘ : . Aréicle XIx )

A Contrscéi;ugv Party m glve notice a;r
vithdraval from this Convention five yearms after
its entry into force by written notification to
the Secretary-General of the United Natioms.
Such withdrawal shall take effect one'yeax from
the date of receipt of the.notification by the'
Secretary-General. A State wvithdraving fivom
this Convention shall not thereby be relfmved of

.any obligation or 11ability with respect %0

danages arising before withdrawal becomes
erfecuve. ’ . - B

. Article XVI

The Secretary-Genéral of the United Natiocns
shall inform all States referred to in

Article XIII of signatures, deposits of
{nstruments of ratiffcation, approval, or

accession, declarations referred to.in

Article III, parsgraph 1, the date of entxy into
force of this Convention, proposals for '
im:ndmenca, notifications of acceptance.sv of
amendments, the date of entry into force of each

- amendment, requests for the ennverdng of &

~ revision conference, and notices of vi%hd‘mayal,

Article 10

This convention, of vh.ich the Chinese, English

- h‘ench, Russian and Spanish texts are equa.lly
authentic, shall be deposited. with the Secretary-

General of the United Nations, who shall send
certified true copiea to all signatory States and
to any State Member of the United Nations wvhich

* 80 requests. ] .

L aE ATE e e e

. and shall transmit to those States certiffied

coples of each amendment proposed.
- Artiels XUIT
This convenuon, of vhich the Chinesm,
English, French, Russian and Spanish texts are
equally authentic, shall be deposited with the
Secretary-General of the United Naticns wiho shall
send certified coples of each to the Stahu

‘ mentioned 1in Article )CIII.

saane

_artiele XVI,

. artfcle xvI

Any Contracting State may denounce this
Convention by notification to the S'ecret&ry-cen'er&l
of the United Nations. The denunciation shall teke
errect one year after the date on which the
notificetion has been received by the Secretary-

Gemrnl of the United Nations.

‘Article XVII
The Secretary-General of the United Nations

‘shall notify all States ponceminé:
{a) the signature of this Convention and the

deposit of instruments of ratification or accession
_1n sccordance with articles XTIT and XIV; )

{b) the date of entry into force of this
Convention in accordance with article XIII;
(c)

denunciations received in

-+ Article XVIIT
The origloal of this Convention,
texts 1n Chinese;, English, French, Russian and

Spanish langusges are equally authentic, shall be
deposited with the Secretary-Ceneral of the United

Kations, vho shall transmit certified copleu thereof

to all States. =

accordance vith_

of vhich the
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