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ABSTRACT 

-'f 

.. 
\ 

This study ls concerned wi th the s tuation in which a 

passenger holding a vali<Ï; é).irline ticket and a con:iirmed reser-

vation is nevertheless refUsed carriage. 
, \ 

T~e categeries oft.. travellers which are txamined are 

"bumpees" 1. e" victims of the airline s' overbooking practice s~ 
, 
\ . 

the handicapped, with qpecial emphasis placed on tre situation 
\ 

of pre nant women; the elderly ,and children; smokers and drunksj 
, '" 

:racial mf orities; and those passengers whose charactElrlstics 

fit the 50- \ed ::-jac~r profile. 

Of these, \helhandicapped, including expectant mothers, 

emerged as the ~ssengers most-.often subjected to detrimental 

discJ;1minationj t~ treatment of unaccompanied children was also 

unnecessarily rest ictive, whllst overbooklng and seeurity , 
" <fJ 

sereening ~ere ree nised ta be" necessary evils for modern 

aviati'on. 

The analysis cone udes wi th a survey of the recourses 

available to p3.ssengers who have been denied boarding together 

1 wi th sorne suggestions ai ed at, overcoming the problems which 

underlie the airlines' re sons for refuslng carriage. 
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Cette étude analys~ la 
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situation du 

r 
/ 
1 

passager qui s~ 

voit refuser le transport bien qu'il dét\enne un billet d'avion 

valide et une réservation(~Onfirmée. 
1 

/ 
~ i-~ 

Les catégorier~ de passagers faisant l'objet de ce -travail . 
constituent cette portion de'la clientèle en proie à la pratique de 

(' " ' 
la survente des compagnies aérienne, savoir, les handicapés, une' 

'attention partièul~lère étant accordée au sort reservé a.ux ,femmes , 
1 

enceintes, les personnes âgées et les enfants, les fumeurs et les 
, ' - ! -

i\res, les membks de J minor! tés raciales et les passagers dont les 1" 
ca~téxist~~~es correspondent au prototypè du pirate de l'air, 

j L',analyse démontre que les ~andicapés, y compris les femme~ '

encei tes, sont-~es victimes les plus fréquentes d'une discrimination 

négati e et qui le traitement des enfants voyageant seul& est in-

, utilem.~ ~stri~t1f. Par aIlleurs. la survent~ et li fouille de' 

:7:::a~:: ::::~ comme éta:t un mal nécessaire dans le cadre 

1 

\. 
La' c6ncluslon comporte un inventaire des recou s dont les 

passagers empêChés de monter à bord peuvent se prévaloir de même 

" :---. / • qu'un éventail de suggestions visant à résoudr~ les prob èmes qui 

sont à l'origine du refus de transporter des compagnies ériennes. 
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It's sa easy ta say 
That l'Il travel by ~y 

,\ 
/-

And by night just ta ~ee you again, 
But tf they won't let me on, 
Or the flight is long gone, 
It's much slower by boat and by,train. 

Now don 't be' downhearled 
'.That the "plane has deparled 

With-only rny luegage on 'board, 
l'll swim or 1'11 hike, 

, ' 

Even pedal my biI<e, 
For'first-class l just can~t afford. 

1 

The~ denied me my right 
To embark on that flight 
But rny love travels free as a bird. 
So .in six months or more t 0 

Meet me down by the shore, 
Our rendezvous merely deferrea • 
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nG':'ODUGTION 

" 

This study 16 directed at the sit~~tion in which a 

passenger holding a valld airline ticket and a confirmed re-

servation Is refused ~arriage by a carrier. 

The scope of this enqu~ will be confined ta scheduled 
(J 

carriers serving continental ~lorth America and tre c2teg:orics 
, ' 

of j?assenge:r;;s chosen for examination :are "burnpees" 1. e. victims 

of\he ai~~in~sl overbOOk~ng,practices; the r.andicapped, with 
7' 

specirl e[llphasis placed on the\SitUation of pregnant Homen; 

passengers at the extreme ends Ôf the age scale; smokers and ~ 

drunks; racial minorities; and those per~ons whose cr.aracfer-

istics fit the sà-called hijacker profile. 

The flegislative and regulatory sources of authority 

relating to t~ ar~a will be examined for both Canada and the 

United States and any material distinctions Hill be ar::a.:-ysed. 
. ~~ . 

With respect to the problems of acceptance ~ t~avel of'expectant 
, . 

mothers and newborn babies, a survey of the airlines will be 

carried out. The case law which appertains·to denied bqardinE 

will be ~scussed with a view.ro discoveripg the reasons under

lying each 'refusaI of carriage incident and to evaluate ~r.ether 
• , 

such refusal was justifi~d or was, iri fact, discr1minatorJ. 

/ 
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Tte study will conclu~e with an exarninatlon of the 

types of action which a passenger I~'~ have recourse to in i;.he 
• 

event of being refu~~d carriage. 

' .. 
The subject matter.covered by this study has never 

~ before 1 té the à~tho~' s J<nowledge, been the su'bject of an 

academic thesis, and, this being 50, the work in its entirety 
• {p 

should be considered as a cOl1tribution to original knoHledge: 
1 
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THE AIRLINE AS A COI110N CARRIER 

THE OB IGATION TO OARRY A PASSE~TG~R 

In North America, in common wjth other Anglo-~axon legal systems, 

a distinction is made between a private carrier and a common carrier. 

A commcf'n carrier is one that "holds itself out and undertakes to 

carry the goods of a1$ persons indiffetently, or of all who choose 

to êmploy it and one that invites the-custom of the public indis-

.. l" l cr~m~na te y. The 'only condjtions attached ta the ca~riage are 

that the'goQds are of a type usually carried, that the carrier's 

reasonable charges will be paid, and that there is room for the goods. 

It has been questioned whether a person whose ~regular 'employment 

'M, • IC-'(J 
is the carriage of goods by a1~s a priori capable of being re-

2 garded as a common carrier or note But the fact that a particular 

mode of transport was unheard of (and generally not dreamed of) when 

a legal rule was laid do~, i5 no reason for 'kxcluding i1: from the 

" operation of that ru1e,"provided that it 'otherwi5e is wÙhi~' the 
) 

scope of the princip1e embodied in the rule. This ~e~~oning has been 
<\, 

upheld in English,3 Canadia~4 and American5 cases. ~ 

. 
As far as passengers are concerned, there was a considerable 

body of authority for the proposition that a person or company ~hich 

professed tp exercise the public occupation of carrying passengers, 

becomes, at .éommon· 1aw, subj,ect to the obligation ter carry a11 who 

l, j' 

--

", 
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app1y, so~ong as there is room, and who are willing to pay the fare 

- ). 

, \ 

\, \ 
\ ---- .p',' 

l ' 
and comp1y wi\ thé~carrie~' s terrns\ there being no 1awful' excuse 

6 j". / , 

for refusal. Th~s, p'r'oposition a1so has found judici'at support in 

the United Kingdom:7 and North America,8 in addition to doctr,inal 

Icpncurrence. Professor Zollman, for example, considers chat "a 

service through the air which runs on schedule, for ~hiCh tick.et"s 

can be bought by a proper person who has·the priee ana the in-

clination and whi~h gets t~ occupants from one place to another 

is as much to be classed as a common carrier as is the passenger 

• \" Il 9 service maintained by railroads, street-cars, b~ats and motorbuses • 

Th h fI ' \.... d d 'bl' . 10 us, c arter ~gl~S 0 not e~gen er common carrler 0 19atlons. 

Liabilit for the 
"-

, ~ 

The co~ c rrier 
'1 ineurs an unusually heavy degree of goods 

l ' 

of liability (ex~ding that of t~e ordinary 

makes him responsi ble ,for any 10ss ~ damage 

bailee for reward) which 
t 

occurri~ to th~. good,s 

~ 

which cannat be provrd ta have resulted from an ~of God, lier. 4 

Majesty's enemies, an ~nherent vice or defeet in the gDods, or the 

neglig,ence of their~wner. Because of the heavy burden of responsi-

biJ.ity, common carriers'of goods have been referred to as "virtual 

, ,,11 lnsurers 

, When one turns to the liabiUty of the carrier 'towards his' 

passengers once he has accepted them, in Engl~nd and .in Cànada the 

analogy of the common carrie~f goods does not hold up, in that 

/ 
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/ 

l' 

" '\ ! 

' ' 
" 



" 

'1 

" , 
( \ 

\ 
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the liability of a common carrier of passengers is more limited than 

. 
"-

that of a common carrier of goods. The obligation\of the carrier 
,. 

of pa~eugèrs ls not as s~ringent since he only has to carry with 

& 12 âue care. One'reason for the pistinction ls relàteq to the fact 

. that a carrier of goods is a bai1ee of the goods ~hich he carries, 

l3 _, whereas a carrier of pas~ngers is not ~ bailee of his passengers. 

In the United States of America this is not the case. An air1ine 
1 

whieh ii a common carrier must use the uOmost care and diligence 

for' the' safe cardage of it~ p~sen~;~H but is not Hable for 

unforeseen events, inevitab1e 

highly inelement weather. 15 

or ac ts of God such as 

Since th~s study is not eoncerned peT se ~th the degree of 

eare ta be taken duTtng carriage but rather with the liability in-

curred for refusing ta carry, the difference between the'Anglo

""~~ 
Canadian ~nd the Amerisan _int;rpretation is" not a major obstacle. 

What can be ~oncluded from~he above discussion is that airlines 
~ .. {, . 

• ,>, 

are common carriers as far as the common l~w obligation ta carry 

aIL who apply is coneerned, and historieal precedents derived from 
l , ~ "\,. 

surface car~iage are applicable unless prove~ otherWise. 

RÉeuLATORY AUTHORITY 

~ 

Since airlines are common carriers and ar~ therefor~ obliged te 
" 

carry aIL who apply for transporta~ion, any refusal must have 

.. 

.-
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justification.' "However, 

\ liA carrier of passengers not 
. only'has the powe.r, 'but it is 

i ts dut y tQ adopt rules and 
"-

regulations as will enable it 
to perform its duties to the 
trav~lling public with the • 
highest degre~ bf efficiency, 
and to secure to its passen~ 
gers'all possible coyxenienèe, 
comfort and safe~y." '" 

0 

" - , 
, 0 

'.., 

(.. 

" 
p • 

. 
The ru 1 .. hld, of course, to bE!"reaSQn~ble, and whether they 

. would be judged ta be 50 would depend upon the circ.umstances. If 

<:l ~ , 

. 1" the rules were d1rected~at the cOtlvenience, comfott, s,afety a"nd 

.f 

health of the travelling public in general and the circ~stànce~' 
.. 

rendered'rejection of a passenger expedient, a CQurt would probably, , 

find the regu1ations appropria te. A carriet''' s du ty. to o'ther pa~sen-. 

gers cannot be lost sight of in observing the rights of an in~ivid-
, 17 

uai travefler. In' addi t.ion, a carder has aiways been ent,i tled " 

tooexclude a passengèr who intendsoto violate its Feasonable regul-
• 1 

. 18 
ations. When one considers that airline passengers are f~F more 

restricted in their movements, when on board, than passengers on any 

other type' of carrier, and whén one reflects on the potential.. for 
\ . 
\ 

to-tal disaster snould the safety regulations not, be obse'ryed, then, 

the need ta supervÙe passenge"r beh~viour ~ which in.,tur~ invoives 

the right cOo refuse carriage to certain me,!,bers 0 ~~ " travel ~ 
bl ' , b i 19 pu ~c, lS 0 vous; ,/ 
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Before embarking on the study,of which passengers can be justi-
. 

fiably rejected and in what circumstances, it ~ould be wise to 

exa(Ilin~ 'the sources of authori ty for refusaI of carriage. The mas t 
'-

-, -- -
, obvious 'guide to tth~location of such sourcès is the passenger ticket 

-1 

which forms the contract between the passenger and the airline. The 

,/ b th~ " 
"Condit~ons of 'Contract" are printed on the ticket ~fhd ~J .state 

. that the carriage and other services performed by ëach carPier ar~ 

subjeet to th~ provisions contained in the ticket" the applicable 

tariffs, and the carrier's cond~tio~s of carriage and related regui-.. 
20 

.ations, which are incorporated by reference. 
" 

~Ol 

l The ticket ttself has only brte referenc~ ta the right to refuse 

carr~agé' arl'd that is cauched' in the form ~that the carrier rese-:ry~ 
the right ta re~~se carriage to'any persop who has acquiredU)a ticket' J' 

in violation of applicable 'law or the'carrier's tariffs~ rules or 
" , 

: regulation~~' The applicable tariffs ar. those filed 'by the carrier 
, '\ 

With the aviation authorities:' in° the U~ited States - the C~vil Aer~~ 
- ,-. . 21 " " "";.c, 

;, nau tics Board; ,in Canada - the Air ~ranspa::rt Commi ttee of the ~, 

-." 22 
, Canadian Transport Commission. As' was mentioned a'hove, the, terms 

" 

of the tariffs are incotpo;ated y reference and the passeriger is 

their contents. 23 deem~~ave constru~tive knowl 
D , • , 

'-., .. , 

!' \. .' ' \ ... - , ,f .... 
Outside North America, the earrier's conditions of ca~ria~~~ ~ 

(l\, .. ~ 

referred ta in the ticket would most p'robably be those 'issued by <the 

, \ \ 24 
~, Il\ternational Air Transport Associa~iOn,~I.~.T.A.). The I.A'.T.A • 

.. 
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, 
CondHions of. Carri'age are not applicable in North America but have 

been accepted by most of the major wester~ airlines, although modi-

-. fications have been made to them, for example, in the case of over-

;. b kO 25 
00 ~ng. .... 

In Can~da and the United States of Amedea, the carri er,s 1 

c~itiO:S of carriage are found in' the!r tariffs. ~ose of Ai~ 

C nada and CP Air,wh!ch are on file with the Canadian T~ansport 
, 

mmission,deal directly with the problem of rèfusal of ca~riaget~n 
\> ----, ' 

eir s~ctions on'Limitatiqns of Carriage. 26
. Air Canadéf's tariff 2Z, 

as follows: 
J, 

LIMITATIONS OF CARRIAGE 

(A) 
~. ", 

.. 

RtFU~AL, ·CANCELLATIONS QR REMOVAL 

(1) Carrier will refuse to ca"rry, cancel the reserved 
space of, or remove enrou'te any passenger ~hen: 

t 

(a) such actlon is necessary for'reasons of " 
safety; '" 1 

(b) such action is necessary to prevent vioi
atiqn of any applicable laws, regulations 
or orders of any state or country te be ' 
florY1l from, into or oV,er; 

(c) the conduct, status, age or mental or 
p~ysical condition of the passenger ~ 
s"uch as to: - "'-

'\t) requiA special assistance of ' 

- (d) 

carrier; or , 
.(ii) c~use disc5mfort or make-filmself 

ôbjectlonàble to other passengers; OT 
'(iil)' inv.olve any haz~rd or risk t~ himself 

or to 0 ther pe'1:Sons or to pr,operty; 

the passenger fails to observe the instruct
ions of Carrier. 

" 

o 

1 

j' • 
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1 (e) ,the passengttr refuses ta penni t se~r~h 
of his persan or property for ,explosives 

, o~ a concealed, deadly or dangerous 
weapon or article. 

q) If the question arises of" atly aircx:af't's being 
overloaded, carrier shall decide,whicH passengers 
or articles sha11,be carried. 

(B) RECOURSE OF PASSENGER 

Any person 50 refU5ed' carria.ge or removed enrou te for 
, any reason specified in the fqregoing paragraph, shall 

be refunded the value,of the unused portion of his ' 
ticket from the carrier 50 refusing or removing, as 
provided. 

(c) èARRIAGE' OF UNACCOMPANIED CHILDREN 

.. 

(1) General. Children under 5 years of age will 
-not ,be accepted for cardage un1es5 accompanied 
from origin ta destiQation by a fare-going 
passenge~ at least 12 years 'of:age. 

, 1 

(2) Child1."en over 5 'Years' of age but under 12 years 
',of agé~' wili be accepted for carriage unaccomp

a,nied at Bpecifled rates • • • • • • • • • • • 
provided: 

(a) Advance arrangemehts have been made with 
'~he carrier. 

(b) Thèy are accompanied to the airport at the 
time of departure by a parent, guardian 
or tesponsible adult who sha1l ~emain 
with the child until' enplaned, 'and evidence 
is pr~sented that the child will be met 
at th~ airport of stop-over or destination 
by another parent, ~uardia~ or responsible 
adul t upon deplaning. ~ , ' 

,.<c) The flight on which space i5 h~l~ is not 
expected to terminabe short of, or by-pass 
the ~estination,duè t~ weather conditions. 

. - , 
(d) -Space has been co~firmed to point of stop-

over or desti,nation. " 

(e) No change of 'planes enroute unle~s ~rovision 
is made' -to' meet and/or cere' for the child 
at transfer points. 

(3) '-., The carder will not accept any finandal or 
guardianship responsibiliti~s beyond those 

. ',applicable to an ~dult' passenger., 

_ .... --~- -~- .. --~~ --~ .... -
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(4) The age 1imit referred to in this, rule shall be 
the age of the 'child at the date' of commen'cement 
of carriage. Carr1e't may require satisf,actory 
evidence establishi~g the child's age. 

( 5) A ehild sqall be 
accompanted by a 
12 years of age. 

, , 

considered unaccompanied if not 
fare-going passenger at least 

(D) CARRIAGE OF INFANTS 
.!' 

Each chi1d under one year of age must
2
ge a~companied 

byan adult at least 12 years of age •• 

\. \ F'or carriage wholly wi thin C~~àda or trazSb ~ransp~rt
atio~ between Canada and the U. S.A., the fol, owi,ng add:i.tional " 

~ariff regu~ation applies: Carrier ,will refuse to transpo'rt 

or will remove at any point, ~ny passenger - , 

Proof of Identity - Who rèfuses on

1 
request to produce positive identif 
i~ation. Note:' Carrier shall have 
the right, but shall not be obligated, 
to require positive identificafion 
of persons purchasing tickets and/ol! • 
presentiJlg a ticket(s} for2~he pur-'. 
pose of· boardi"ng aireraft. 

WithShé exception of thé tréatment of unaccompanied childre~, 

the âbove uidelit).es are necessartly vague sinee they app1y tn a 

J ""--4-" 

multiplicity of situations. The lack of specificity does, of 
""-

course, lend i tself to arbi trar~ness in interpreta.tion and in-

ereases the possibility of ,unequal treatment bHng meted out. ' 

\, '1. 

Section 1 has a number of possi:bl~ meanings. Subsectlon (l)(e) could 
, . 

'refer to those i~dividual,s, which fi t the so-called "hi-ja~ker, 
~ 

" , 

1 
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profile", or i t could refer ta passengers travelling on crutches ' 
~ 

or those using canes. The -"arious criteria enumerateg in subsection (1) 

(c) could cover passengers in wheel chairs, on stretchers J the ~lind, 

the deaf, the mentally handicapped or many senior citizens. And 

how speci~l is 

wi th bare feet 

't~pecial assis tance"? (paragraph (i) ); passengers 

or, ~e, "'!lelly fee t, p. "enger" wh~ ,uffer from' 

bodybdour, or who are drunk, cig€ir- smokers or incontinent (para-

graph (ii) ); passengers who suffer from contagLou,s diseases o~, 

again, smoKers, Or even someone with a leg' in a cast that pro-
ç'" '\ 

trudes into the aisleway, or a pregnant woman (paragraph '( Hi) ). 

The r~gulation concerned witp proof of identity may be aimed 

at discouraging potential hi-jackers 'or merely at prev~nting çertain 

types of fraud, such as one passenger wEo is entitl~d ta certain 

discounts or privileges purchasl~g a tic.et on behalf of anoth~r 

- - 30 
passenger who is not 50 entltled. 'Whatever the reason,may be, 

o 
~ 

the docu~ents which would constitute ,t'positive identificat~on" .<'\ 

have been left uns~peCified. 31 

, 
If the Canadian tariffs err on the side of genetality, those of 

..,. 
, -<). 

the United States' carriers overcompensate on' the side' of sp"ecifi-' 

city, and, whereas the appropriate ,section:> of the Canadian tat"iffs 

occupy two pages, their counterparts south of the border have 

regulations covering refusaI of _carriage which run to eighteen pages 

of a similar type: 32 

, . 
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, ~2a 
The Local and Joint Passenger Rule's !'ari ff, no. PR- r which, 

for U.S. carriers, covers transportation wholly within the UnLted States 

and trans-border t~ansportation between'êanada and the U.S.A. in 

D bath directions, reads as follo*s on the subject of refusaI of 

o cardage: 

Rule 

, 
35 RBFUSAL TO TRANSPORT (Applicabl~ to AA, 

AS, BN, CE, CH, DL,~P, EA, FL, CG, GQ, 
Je, JT, KN, LS, ML, NA, NE, NW, NY, OC, 
PI, PS, QG, QH, RF, RW, TI, TS, TW, U~, 

WI, xv, YS, ZV, and ZW only.)* 

AK, 
GW, 
00, 
UR, 

'- . .,..-" 

AL, AF, 
HA, II, 
OZ, PA, 
WA, WC, 

Carrier will,refuse to transport or will remove'at 
any p~int, ~ny passenger: ~ 

" 

(A) GOVERNMENT REQUES,T OR REGULATIONS Whenever ,~ 
such action is necessary to comply with any 
government regula tion, or ta comply wi th any " 
governmental request for emergency transport
ation in connection with th~ national defense, 
~r whenever such ;i!~,tion is necessary or advisa
~le by reason of weather or other conditions 
beyond its control (including bU9 without limit
ation, acts of Gad, force majeure, strikes, 

, civil cbmmotions, embargoes, wars, hositilitles 
or disturban~es) actual, threatened or reportedj 

(B) SEARCH OF PASSENGER OR "PROPERTY - Who refuses 'to 
permit search of his persan or property for ex
plosives or a concealed, deadly or -dangerou~ 
weapon or article., 

(C) 

(D) 

s. 

PROOF OF IDENTITY - Who refuses on request ,to 
, groduce positive identitication. 

NOTE: Carrier sha'll have the right, but shall 
not be obligated, ta requirè poritive 
identification of persons purchasing 
tickets and/qr presenting a ticket(s) 
for the purpose of boarding aireraft. 

PERSON.S IN CUSTODY - (Applicable t,o U~ Air and 
San ~uan Ai rl_!~es only.) Who is, in the 'cus tody 
of law enforcernent personnel unless the numbèr 
of Law enforcement escorts exceeds the number 
'of pers,ons in custody by' at least one. 

*For an ~xplanation of the abbreviation~, see the list at the 
beginning of this study. ~ 

, . 
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(E)' ACROSS INTERNA~IONAL BOUNDARIES - Who is tr~y~' 
across any international boundary if: (. 

" (l) the travel documents of such pas,senger are 
no t in order; 

(2) for any reason, such passenger's e~barkation 
from, transit through, or entry into, any 
country from, through, or to which sU,ch pass-

• 'enger desires transportation would be unlawful; 
(3) such passenger fails or refuses to comply with 

the rules and regulations of the carrier. 

(F) COMFORT AND SAFETY 
! 33 

(1) Not applicable 
(2) (Applicable ta AA, AL, AS, C~, OP, HA, OC, OZ, 

PA, PS, RW, UA and WA only.) ln the following 
categories where refusâl or removal may be 
necessary for the comfort and safety o,f them-
selves or other passengers: ' 
(a) persons whose conduct is ,disorderly, 

abusive"or violent. 
(b) (Not applicable to Hawaiian Airlines) 

p~bons- who are barefoot. 
(c) persons who are unable to sit in the 

/" (seat wi th the seatbel t fastened. 
(d) persons who ~ppear to be intoxicated ." 

or under the influence of drugs. 
(e) persons who are known to have a con

~~gious disease. 
(f). persons who have an of~sive odor, 

such as from a draining wuund. 
=,,"_--,-_->.(g), __ (Not applicable ta Ozark ~r Lines or 

US Air) pers'Ons who are mentally de
ranged or mentally incapacitated. How
ever, the carrier will accept escorted 
mental patients under t1;te following , 
condi tions : 

<- \ 

\ 

(i) 

(ii) 

(Hi) 

the requesting medi 1 authority 
~urnishes assurance, in wrt~ing, 
that an escorted ment l patient 
can be escorted safel '. ' 

J \ "-
only one escorted men~àl patient 
will be permitted on a flight. 
request for carriage is made at 
least 48 hours before scheduled 
departure. 

(iv) accep tance is for online travel 
only. '..L -

(v),_ (Not applicabl~ /.':, American ,Air
lines, Hawaiian Aidines, Hugnes 

\ 
\ 

*~ an explanation'of' the abbreviations, see the list at the 
.. beginning of this s tudy. 

\ 
\ 
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(vi) 

.. 

~ J 1 
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~_Airwest or fuific Southwest Airlines}. 
the escort mus~ accompany the escorted 
passenger at aIL times. . 
(applicable· 1:,0 Amefie3n Airlines, 
Hawaiian Airlines, Hughes Airwest 
and Pacifie Southwest Air1ines only) 
(aa) The escort assures that: 

(bb) 

,; 

1. The èscorted passenger 
will be accompanied at ali 
times. 

2. The escorted passenger does 
not possess or have access 
to artioles that' could be 
used as deadly or dangerous 
weapons. 

3. The escort has adequate 
restraining devices if 
needed. 

Th~ following specifie pro
cedure's for the transportation 
of escorted mental patients 
must be complied with: 
1. Escorted mental. patients 

wÜI be boarded firs t and, 
deplaned last. They will 
be seated in the rear-most 
available seats with the 
escort seated between the 
escorted passenger and· the 
aisle. Escorted mental 
patien'ts will not, be seated 
in a row with, behind, or 
forwa1;"d of a window ~xi t, 
9r in â row with or opposite 
of a door exit. 

2. Escorted mental patients 
~ill be restrain~d from 
moving about a10ft or on 
the ground. The passenger 
will not be allowed te" 
smoke and escdrt mus t en-' 
sure that aIL matches are 
removed from the pa,s senger 
before boarding. .' 

3. No food, beverage-or metal 
eating utensil~_will be 
provided the ~scorted pass
engu utlless specifically 

, , 

D 

j 

, .. " 
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(h) 

. " 

au thorized by the escort. 
Neither the escort nor the 
escarted passenger wïll be 
served, nor will they drink, 
alcaholie beverages while 
on board the aireraft. 

persans w a wear or have on or about their 
persans c ncealed or uncancealed deadly 

t-: 
or danger u.s weapons, proviqe~l::!owever, 
that car?:;i~ >Jill carry passengers who. 
meet the qualifications and co~ditions,as 
es tablished. 

(i) manacled persQns in custody of Law en
fQrcement personnel or persons who have 
resisted or mây reasonably be believed ta 
be capable of resisting escorts. \ 

(j) (Ap~licable ta Ozark Air Lines and US Air 
only) , unaccompanied passengers (adult or 
children) with knawn mental disarders who 
may create a disturbance or impair the 
safety of the flight. Hawever, the carrier 
will accept escorted mental patients under 
the following conditions: 
(i) acceptance is -for onl~ne travel only. 

(ii) the escort mus t accompany the escorted 
passenger at a11 times.· • 

(k) (Applicable--:. ta Cochise A{lilines, Hawai
ian Ai~lines, Ozark Air L+nes l Pacific 
Southwest Airlines and US Àir only) pass-

)

ngers requiring'canstant oxygen or other 
ife support equipment. 

(l~ Applicable ta Cochfse Airlines, Hawaiien 
~ , Airlines, Ozkrk Air Lin~ and US Air only) 

f~ unaccompanied passengers unable ta care 
for themselves during flight, and/or are 
unable ta care for their lavatory needs 
du ring flight. 

(m) (Applicable ta Alaska Airli~es, Cochise 
Airlines, Hawaiian Airlines, Pacifie South
west Airlines, Unit~d Air Lines, US Air 
only) unaccampanied passengers who are 
bath blind and deaf. , ' 

(n) (Applicable ta American Airlines, Pacific 
Southwest Airlines and United Air Lines 
only) Persons who wauld require an un
usual amou,nt, unreasonable type of assîs t
ance or rhedical treatment enroute, con
firmed by carrier physician, unless accom
panied by a ticketed passenger capable of 

• 

. ) 

" 

LI,' 1 
\ 
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(3) 

j-

(4) 

~ 17 

giving, necessary assis tance._ Carrier 
perso~Y.ër ,fre not permitted tD give hypo-
.detmig· tnj ec tions. .& ~ 

(0) (Applicable to American Airlines only) 
-Pers6ft'\ who hav~ an illness that rnay be
come o~noxious a10ft, ~hich has been con
firmed by an Am~rican Airlines physician. 

(p) (Applicable to American Airlines, Pacific 
Southwest Airlines and Hawaiian Airlines 
only) Persons who have misrepresented a 
candi tion . which becornes evident upon 
arrivaI at the airport, and th'e condi tian 
is unacceptable for passage. ' 

(Applicable to Air..,tlew England, Aloha Airlines, 
Big Sky Airlines, Eastern Air Lines, Piedmont 
Aviation, Republic Airlines,- TElxas International 
Airlines and Trans Worid Airlines only) 
(a) • Who, in the reasonable judgment of a res

ponsible carrier ernployee, ,is' apparently 
under the influenoe of intoxicating liq
ors or drugs (exc:ep t 'a medical patient 
tinder proper care); or ' 

(b) Whose conduc t or candi tion ls '01' has been 
known to be abusive, offepsive, threaten
ing, intimidating, violent, or othe'fwisi!" , 
disorderly and there is a possibility in'" 
the prudent judgment of a responsible , 
c~rrier employee that such passenger 'would 
cause disruption or seriaus fmpairment ta 
'the physical comfort and safety of other 
pas~engers or carrier' s emplozees, inter
fere with a crew member in the-performance 
of his duties aboar~ carrier's ai17craft, 
or oth~rwise jeopardize safe and adequate 
flight opera tians. 

(Applicable' ta Air Florida, Del ta Air Lines, 
Piedmont Aviation and Republic Airlines only) 
(a) (Not applicable ta Piedmont 'Aviation or 

~epublic Airlines) Whose conduct ls 
disorderly, abusive or violent. 

(b) (Not_ applicable ta Piedmont Aviation or 
-- Republic Ai rlines) Who appea rs to be 
intoxJcated or under the influence of 
drugs. 

(c) (Not applicable to Piedmont Av:i"ation or 
Rep,ublic Airlines) Who attempts to inter
fere with any m~bers of the flight crew 
in the pur suit of their duties. 

\~d) 
\., 

'\ 
\ 

(Not applicable ta Piedmont Aviation) , Who 

• 

\ 
\ 
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is known -to have a contagious ~i:sease, 
(e)' (Not applicable to Piedmont Aviation) Who' 

ha's an offensive odor,. such as from a drain-
ing wound, '" 

(f) (Not applicable ta Repubtic Ai'rlines) Who 
is .mentally derartged, . r 

(g) (Not applicable ta Piedmont ,Aviatio_n) Who 
is unable to sit in a seat with the seat 
belt fa.stened, 

(h) (Nato> applicable ta Piedmont Aviation or 
RepubIic Airlines) Who is unescQrted and ' 
is incapabl~ of taking care qf h~s physical 

'; needs in flight. 
(i) (Applicable to Piedmont Aviation and Re-

public, Ai rlines only r ,Who is barefoo ted. 

(Applicabl~ to Cardinal/Air Virginia, Cochise Air
lines, Paclfic Southwest Airlines, Republic Airlines 
a~ Swift Aire Lines only) Who requires the-atta~
ment of any_device to an,aitcraft. 

PASSENGER'S ~DUCT OR CONDITION Except as provided 
in Rule 90 (PRE-PLANNED OXYGEN SERVICE),· Rule 370 
(PASSENGERS ON STRETCHERS)l aNd Rule 380 (PASSENGERS 

,REQUIRING INCUBATORS AND LIFE SUPPORT SYSTEMS) " 1 

(1) (Not àpplicable to AA, AL, DP, FL, KS, OC, PI" 
PS" RW, Tl, or TW.)* Carrier will refuse to 
transport or will temave at ahy point, any 
passenger whose canduct, status, age, mental 

~ '. 

or physical condition is su ch as ta render him 
, incapable of caring for himself without ~ssist-, }-

ance unless: ". 
(a) (Not apPI~able ta New York Airw~ys) he is 

accompanie by an attendant who will be res
ponsible for cating for him enroute~and ~ 

(b) (Not applic'ble ta New York Airway~) 'with_ 
the care of sucp attènclant, he ~ill not 
require unreasonable attention or assist-
ance from carrier personnel. '. 

'(2) (Applicable to ?iedmoRt Aviation, Texas Inter
,national Airlines and Trans World,Airlines only) 
: Carrier will refuse ta transport~ or will remov,e 

o ' 

at any point, any'passenger whose conduct, status,' 
age, ,or mental condi'tion is such as to' render 
him incap~ble of ca ring for himself without 
assistance, unless: 
(a) ~e is accompanied by an attendant who will 

be responsible for caring Jor him enroute, 
and , 

(b) with the care of ,.su:~ attendant he will 
not require unreasonable attention or 

*For 'an explanation of thè abbreviations, see the List &t 
'beginning of this study. 

the 

~ 
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~ assistanc~ from carri:r personnel. \ (' 1 
~(Applicable ta Air Califarnia, American Air'li~es, 
Cochise Airlines, 'Hughes Airwest, Marco Island 
Airways, Pacifi-c SOl,lthwest'AÏt'1ines and US Ai"r 
only) Carrier will' refuse ta transport or will 
remove at any point, any passenger whose: 
(ar Mental or physical conçli don is such as to 

,render him incapable of taring for himself 
w1thout assistance or medj.cal treaternent 
enroute, unless: ..... 

\. \ 

(i) he'iS àcco~panied by a ticketed attend
, ant who will/ be responsible for car

ing for him'enroute'and 
(ii) with the eare of such attendant he 

will not require unr~asonable attention 
or assistance from carrier personnel: 

," 

~ 1 

(b~ "In the case of pregnant passengers, carrier 
will not transport a passenger expècting, 
delivery within-seven days, unless it is 
provrded a doctor's eertifieate, dated 
within 72 hou.r~ of departure. t!1at pe has. 
exartli.ned and found her to be physically 
lù for transportation fro!ll (pl4C~) 'to 
(plac~) and that the ~stimated time for 
l;>irth of .the baby is (date). " i 
EXCEPTION: Cochise Airlines and RMA Inc'. 

will not transport a passèn
ger expecting delivery within' 
30 days 'wi thout the certifi-

_ . eate mentione~ above./ 
(c) (Nbt 'applicable to Cochise AirlÎ1îe~ or 

Us Air) Infants aged seven days ox\less. 
(d)' (Applicable to Cochise-Airlines and US Air 

onlr) Infants aged 7 days or le~s or in
fants requiring incubator or'other life 
suppo~t syStems .• 3~ . 

, 

, ~ ~f 50 AéGEPTANCE OF CHI LOREN ' 

• (A) (1) Accompanied.: Plica~le to AK, AL, AP, CH, OP, 
'\_ ' FL, FX, GQ, GW, HA, H, JC, 'JT, ML, NE, NY, 00, 

OZ, PA, PI, PS, GQ, RC, RV,·TI, TS, UR, XV, ZV, ,,- * 1 .. 

,and ZW only) Children under 12 years, of age are 
ac'cepted for transportation when a~ied by 
a passenger a~ least 12 years of age.' 

; 

*For an explanation of the abbreviations, See the list-at tke 
beginning',of this study. 
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(B) 

(2) 

20 

.. 
" 

\ 

(a) Accompanied. (Not applicable td~AK; AL, 
AP, CH, DP, FL, FX, GW, HA, II, JC, JT, 
NE, NY, 00, OZ, PA, PI~ PS, .QG, RC, RV, TI" 
TS, UR, XV, <'ZV, or ZW) Children under 1'2 
years of age are accepted for transportation 
when accompanied on the ~ame flight and in~ • 
the same comparbnent by a passenger at 
least 12 yead of age. ' q:-

(b) Seating Restriction (Via Continental Air-
tines) Children 5 years of age o.r,less 
will not be permitted ta occupy seats in 
emergency exit rows imme~iately in front' 

--,. of 727 emergency exit windows. 

~ Unaccompanied.* (Applicable to AK, AL, AP, CH, 
DP', FL, GQ, GW, HA, 11_, Je, JT, --'ML, ~E, NY, 00, 
OZ, PI, PS,' QG, RC, TI, TS, UR, XV, ZV, and ZW 
on1y) Child;ren' under 12 years of age not acco1f\
panied on the same flight and ip_the same com-

o partment by a passenger 12 yeais of age or over 
are acceptegs for transportation under various 
candi tians. 

Apart from an understandable concern with potential passengers 

who are drugged, druhk, suffer from contagious diseases
36 

or 

-(que;t;tonably37) hare' feet, together with ,the wish to avoid crans-

p01;ti~g violent and disorderly persans" there seems to be a dis-

proportionate emphasis on the refusa! to ,carry hahdicapped (both 
~, ..... --~ .. 
mEl~tally and p~ysically) travellers. Attempts are made to justify 

, , . 

'thèse prohibitions against the hari'dicapped in terms of safety re-. . 

quirements, (for example, the proVrem of blocking exits) but they 
, - ,~ 

are still blailket provisions ~ithou t regard to the extent of the 

incapacity'of the individual passengers. Although less'general 

than, their Canadian equivalents, phrases sùch as "he (the ppssen-
,"' 

*For an explanation' of the abbreviations, see the list at the 
-'beginning 'of this .study. / , 
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.. 
ger will not require. ~nreoasonable attention or assistan~e" (emphasis ., 

added) still' pr~vai~: 

NON-DISCRIMINATQRY PROVISIONS 
e ç 

Discrimination, or 'rather the 'absence of it, is basi'C ta the ----------.. -
concept of the common carrier. Not ~n1Jr'was a carrier obÙged to 

acc~pt goods for transportation 38 but it.was a breach of the common 

carrier's dut Y not to treat aIL ali~ ûnder substantially similar 

~--

). 

conditions39 and afford the 
~ . 

" 
d t 40 

pro ~c • 

owners equal opportunity ta mark~t their 
i{" ., 

Discrimin~tory trea~~nt by tarriers was recognised te 

be a problem early on bât the concern at the t~rn of the century ~as 

'. '- 41 
mainly directe~ at unequal' freight rates. The concern ~ith freight 

" 
has been deve10ped ta the point thlt, although a right ta refuse cat-

~'<> .. ". 

. , riage has been established, a right to dlscriminate against p~rticular 

. " 

, ·42 
passengers does not exist. In the United States, this philosophy has 

43 
~ of 1958: been enshrined in section 404(b) of the Federal Aviation 

\ . \ "'" 

\,' 
\ ';, 

liNo air ca~rier or fore'n air carrier 
shal1 make, give" or causè any undue or 
unreasonable preference or advantage to ~ 
any part~cular person, port,. local.ity or. 
description of tràffic in 'a!r transport· 
ation,in any respect whatsoever or sub
jec~ any particular person, port, local
ity, or description of traffic in air 

, '1 

transportation to any unjust disctimin-
atlon or any undue or unreasonab1e pte~ 
judice or disadyantage in any respect ~ 

wha tsoever. " 

Th,is section has been invoked to p,rovide, redress {or injury caused 

• .. 

, ~. 

'\ .' 

" 

~~~~-- ~-----

-

. "', 
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disadvantAge, or undue preference regardless of 

whether it was racially, religious1y or economica11; ~otivated.44 
\ 

In addi tian, the Act, (unchangéd by the AirÜne ,Oeregu1a tion Act 

,of 19J8 )45/s~aies that the av~ilability of a vari~ty of adequpte, 

'~ e,j'flcient, and low prie" ,ervice, by air ,e;rrier,' with-" 

out unj~iS't· scriminations, undue preferences or advantag"es; pr 
!~I ~ 

unfair or dec~tiv , .. ractices,'is in th~ publi~ interest and in 
: 

accordance with publi~ co 
, 46 

enience and necessity. 

1 
The exi s tence . a f sec tion 404( h) 0 the Federal Avia tion Ac t .. ,--

f\ 'ha; given the plaintiffs in discrimination ca launched against, 

\'. " ~ 470 "'" , 
~I t~e .air~ines, a statutorY,cause of.action. which, a~{>wi11 be shawn 

(" 

t. 

~~-,,' " 

• 

l.çlter in this 'study, is frequently invoked. In Canada, there is no 
1 
; .. 
~quivalent ~f 'the r~quirement of non-discr~mination by airlines and , . 

Jtnus an equivalent statutory action ~aes not exist. 48 
l. 
\ 
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5:00TNOTZS. 

M:rchants Parcel DeUvery v.' Penn~ù;vRnia Pu1ï'lic Utili ty C~~is
~ 150 Pa. Super. 120;}8 A 2d. '~40 at 344 (l967) (Stadtf1el~J. 
for the court, KeUer P.J. disseoting). S.ee also Halsbury, 
~ ~ Phrases Legally Defined (2d ed.), London, ~utterworths, 
1969; vol. l, p. 285 and the )nterstate Commerce ~ Qi ~, 
s. 1 ( 4); 49 U. $. C. s. le 4) (1976) • , • . 

A.D. McNair, The-Law of the Air, (3d. ed.) M.R.E. Kerr and A.H.M. 
Evans, eds., IOridon~ ste~s-;nd Sons, 1964, p. 138.-

\ 

3. In ~ v. Imperial Airways, Ltd. (1933) 45 Ll.L.R. 316 (K.B.) 
MacKinnon J. (as he~ then W'as) ,was .clear1y of the opinion (al-'
thQugh ~xpressed in an obiter dictum) that an air carrier ,might 
faU within the category of a'cornrnon carrie,r. 

4. 

"'1 see no reason why a man who carries 
goods l by a machine 'that trave1s through the 
air should not be fa common ca~rier. <;>r assume 
the liabilities of. a coriunon carrier if he 
ae ts in a certain way, • • • .' If a man who 
owned an aeroplan~ 'or~a seaplane chose to 

. eQgag~i.n the trade of carrying goods .as a 
regul~~ business and to hold himself out 
ready 'to carry for any who, wished to em- . 
play hitn so 'far as he had room in his~air-/ 
ship or aerop1ane for their goods, ver 
likely he wou1d become a common carr' r 
or be under the ,,-:arious liabili ties 'of a 
common carrier."-(p. 322) 

/ 

Nystead and ~ v. Wings, Lt.d. (1942) 3. D.L.R.",- 336 (Manitoba 
K.B.) (Dysart J.). 

Law v. Transcontinental Àir Transport, Inc. 1931 U.S. Av. R. 205 
(E.D. Pa.) (IZi,rkpatrick D.,d'. )~ .. ' 

1 The obligation not to refuse carriage is rooted in the feudal 
econol!lic and soctal condi tibns which pr'e'vailed in mediae"al ' 
~ngland. The' roads were almost impas~bie. ,In most cases the y ~ 
were,little more than footpaths over which caravans of horses • 
travelled carrying :go04s and passengers. The thieves and robbers 
a1so travelled in groups making travel in gener~l, but es~ecially 
by nightf exceedingly' dangerous. Hence it was essential that 

"wêll-guarded c~ravans (or convoys) carry the goods' o~ merchants 
who cou1d nQt,~fford to undertake the journeys individually. 
Few caravans travelled the highways at any one time so the mer
chant was at the mercy of the èarrier should he need 'his goods 
transpàrted. It was therefore decided very e~rly on (1~83), thàt ., 
the c.arrier would be liable in dàmages for refusing 'to accept 
goods for carriage from a merchant. This was in keeping with the 

" .. 
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'- , f , 
po1itical philosophy of the time that the people existed for, 
the gevernment and where the welfare of the public w~s.depend
ent upon ~ certain trade te such an extent that indi~1dÜa1 
suffering (and )::hus public harm) would result from ,a refusa1 
'ta serve a11' fairly and reasonabl.y, then those tha t prac ticed 
this trade-became so impressed with the public interest that 
they were obliged te devote their services to all and sundry. 
See Jackson v. R0&=Is 2 Show. 327 (1683) (Jeffries J.C.) and 

,F.E. QUindry, Airline Passenger Discrimination, 3 J.AwLoC. 
(1932) p. ,479 at pp. 481-484. See- also C .H.S .. Fifoot, Elstor! and 
Sources of the Common Law, London, Stevens and Sons, 19li9, pp. 157-160. 
Clarke v •. ~ Ham ~Corporation [j90~ 2 K.B. 858; 79 L.J.K.B. 56; 
101 L.T.' 481; 73 Jo'P-' 461; 2;> T.L.Ro 805; 53 'S.J. 73l.(Farwell 
and Kenn~dy L. JJ.). In h(!)lding', that a municipal corporat'ion 
operating a tramway under statutory power was under a common'law 
obligatieR to carry Rassengers, the Lords Justice were following 
the opinion e~tessed by Holt C.J. in l70L that': 

, , ~~erev~r\ any subject take~ upon himself à publ'ic 
trust for the benefit of his fellaw-subjec~s~ he 

/' . /' / is ~ ipsQ bound_ to 'serve the subj ec t in all the 
/' th~ngs that are within the reac~and comprehension 

'/ /,/,' o..f such· . an- office, Uhdet pain of ân' action agains t , , 

/ /'.... him." -

--- Lane v. Cotton 12 Mod. 472 (K. S'. 1701) (Hol t 'C.J.) a,t 484~ 

. ~ , 

'--

8. 

9. 

10. 

11. 

12. 

In Canada: Ludditt v. G{n~er Coote Airw~Ys, 'Ltd. V94iJ A.C.' 233; 
[l94j} 2 D.L.R. ,241 (P.C.) (Wright L.J. ~'.. In the 'U.S.A.: "Pearson 
v. Duane 4 Wall (71 U.S.) 605; 18 'L. Ed. 447 (1866) (Davis J.); 
Law v.. Transcontinental ~ Transport, Ine. cited suprà footnote 5; , 
Lazar' v. ~'1~4 Pa. Super • .425;'174 A. 817 (19:34) (James J.). 

·C. Zollman, Airer'aft as Co'tnmo~ Carriers, 1 J.A.LoC. (1930), p. 
190 ;at p., 196. - , 

"" ;', ... 

N.M. Matte, Traite de ~ 'aéri'en-aérQnautigue; (3rd. ed. )" Paris, 
Pedone, 1980~ p .• 162. , , '" ' 

,Halsbury, 'Words and Phrases, eited',s..u~'ra foair0te' 1 • 

In England: ~ston~. Heaven (1797) 2-Esp. 533 (Eyre C.J.); " 
, Christie v. GrlW (HIO~) .Court:\ 2 Càmp. 79; 11 'R.R. 666 (Comm. Pl.) 

(Mansfield·C.J.); Readhead v, Midland~. Co~ (1869) L.R., 4. Q.B. 
,,379; 9 B. Oc S.' '519; 38 L.J. Q.B. 169; 20 L.T. 628; 17 W.R. 737 '/ 
'(ExcJ:!. Ch.) (Sm~th J.). 'See also P. Martin, J.O. McCl-ean, E. 'de '-, 
Montlaur'Martin, J. Bristow, J.L. Brooks eds., Shawcross and 
Beaumont èn Air Law" Lond~h, Butterworths, 1977, para. '38~ In 
Çanada: Lüdditt"'\-;:-- in eT ~ Airways, Ltd. 'èi ted ,supra foo~not«r 8. 

> 

13. Luddi t v. Ginger Co te Airways, Ci ted' supra footnote 8, a t ,243. 

14~ 
! ... j , • 

Allison v. Standard Air Lines, ~. 1930 U.~. Av. R. 292 (S.D. Cal.), 
(Cosgrove J.). Thé common carrier's contractual ,obligation to 

" 

'. t -

, 
" 
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tr2.r:s?o~'its ]ass8ngers ir. a r:or.-!1e,:2.:'::-?r."': ;,"2..::r:~:" ~ot '-:a;~"~:':-sr 
:or ::? -:he !'e~}?ecti. Ye ::;a::1ies è~l:' i~ i~:':OS2r:. t.::r l~;·, ')ec :~::-,:-.~r ", 
,,., ":' -, h'JC?\ c; -n.,...,.. T -:J, 'i.!,?O' Le" ":".., L' .... !J. (,. : • .'r .'",.~~ \"--'-:'~,.,.,." 
-"t_ ,-, \_ .... __ , ..J .J..e ___ ............ _, _-°1_ ....... ( \~. '1 - ..... __ ., \.'-_.~_"'" 

r:: • J . )' and \3ycf<Jl1.an v. ;-.!aill ton :::Lectri'c r:. or. Co. (1;05) 10 C. L.?. lJ.1S; 
LL C.R.e. 457 (Ont. C. of A.) (Osbr J.A:)":- See also 'sco;;t v'. :as7."T:-: 
Airlines, Inc. 264 F. Supp. 673 (E.D. Pa. 1967); aff'd. 399 F. 2d. 14; 
10 Avi. 17,979 (3rd. Cil'. 1968) (Staley C.J.); cert. den'd. 393 U.S. 
979; 89 S.C .. Ro 446; 11 L. Ed. 2d. -439. 

If the ai"rcraft i,s merely a single engine aircra.ft carrying two 
passengers, as long as the owner of the aireraft aets as a COlmnon 
carrier- ap.d th,e, plane is piloted by ~e owner' s ~gent, then b4,)th the 
owner and the pilot owe a 'dut y 'of exercising the bighest degree of 
care towards their two pass,engers. Hunziker v. Schiedemantle 543 F. ' 
2d. 489; 1<}76 U.S.' Av. R. 234 (3d. Ciro 1976) (Garth C.J.); other 
proceedings 51& F. 2d. 829; 1975 U.S. Av. R~ 360 (3d. Ciro 1975) 
(per curiam). -

15 •. ~. v.' Transcontinental & :ransport, cited supra footnote 5. 
JJ' 

16. Brumfield v. ConsoHd~ted'~,Corp. 40 S.W. (2d.) 3'56 ~Ky. 1931) 
(Richardson J. for the Court) at p. 361. 

17. ~. Sèe also Chesaeeake ~ Ohio Railway Co. v. Spiller 157 Ky. 
222; 162 S.W. '815;,50 L.R.A. (NoS.) 394 (1~14) (Turnei" J.) ft 816 
of; 162.S.W. 815.. '. ' " " ' 

18. 

19. 

20. 

) 

1 

Renaud 'v. N. Y.,. N.H. 6. M.R .. , Co'- 210 Mass 533; 97 N.E. 98; gS LoR.A. 
(N.S.) 689"lï9UnRuggG.J.)at 100 ~f '97 N.E. 9.8. 

The close p~rsonal proximity df the passengers, ta one ano~her has ' 
a1so been stressed as a reason why provisidn of conveniencè 'and 
comfor't ,are more essentiol on an aireraft 'than on surface carriers. 

,Castee1 v. American,Airwa;ys'26l: Ky. 818; 88 s,~W'. 2d. 976; 1 Avi. 
594 (Ky. C.A. 1935) (Stanley Comm.); 

Air Canada, Passenger and Baggage Check, Conditions of Contract, 
paragraph 3. The full ,text is as foJ.lpws: 

"3. Ta the extent not in confBct wi th the foregoing 
[the possib~e application of the Wa~saw Conventjon] 
carriage and other'services performed by each carriers 
are subject t~: (i) provisions contained in this 
tick~t, (H) appUcable tariffs, (Hi) carrier"s con
di1=ions of carriage and reJ.ated regulations which are 
~ade part hèreof (and are available on .pplication at 
the offices of the carrier). ~xcept in transportation 
between a place in the Uniced States or'Canada and any 
place outside thereof to which tariffs in force in 
those countl'Ïes apply" 

The Warsaw Conve~tion is nat applicable ta the subject matter of 
this study sinçe'if a passenger ,is refused carriage he is not part-' 
icipating in carriage by air as defined by articler 17: 

"The carrier is Hable' for damage sustained in the 
event of the d~ath or wounding of a passenger or 
an00ther bodily injury suffered by a passenger, 
if the' accident which caused'the d~age Sa sus~ 
tained took ~ 2!l ~ th~ aircraft.QJ; in ~ 
course 2i any 2i ~ çperations Qi embarking QL 

'~, disembarking." (Emphasis added.) 

, 
, . 
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26 

Conventlon for the Unification of Certain Rules relating ta 
International Carriage ~ Air, signed at Wars~w, October 12, 1929. 

Fo~ further discussion oft whether the Convention is applicable see 
infra the sections, of tHis s tudy on ovèrbooki'ng and the c~rriage of 
the handicapped. ~ 

The Civii Aeronautics Board was created by the 
Act of 1958 ' 49 U.S.C. ss. 1301 - 1542 (1976). 
duti~'~stated in s. 204; 49 U.S.C. s. 1324 

Federal Aviation 
The powers and 

(1976') : 

"9.1324. Gent!ral powel's and duties of 
t3~rd 

~(a) P.erformanqe of acts; èonduct of 
_~ , 'investigations; orders, rules, 

~ regulations, ~nd procedure 
'1 

, ~e ~d is empowered to perform 
sue~ts, to conduct such.investi
gations, to issue and amend su ch 
orders" and ta make and amend su ch 
general or special rules, regulations, 
and procedure, pursuant to and con
sistent with the provisions of this 
chapter, as it sha~l deem necessary 
to earry out the provisions of, and 
to exercise and perform its powers 

, and'duties under, this chapter. 

i / ' 

(b) Cooper~tion wit~ State acronaut
ieal ageneies 

The Boa,rd_~' empowered to confer wi th 
or to hold joint qearings with any 
étate ~eronautiea~ agency, or other 
State agency, in connection with any 
~atter arising under this chapter 
with~n its jurisdiction, and to 

J~vail i tself ·of the cooperation, ser
vices, records, and facilitie~f such 
State agencAes as fully as mayvbe 
practicab ~ in the admintstration and 
enforcem t of this chapter. 

(c) hange' of. information with fbr-. 
gn government's 

Th Board is empowered to exchange with 
for1ign goverbm~nts, through appropriate 
ag1ncies of the Upited States, inform
,alion peort7,b:1ing to ,aeronautics. 

J
'd) RepoE·1 f proceedings and investi

gaï~S; publication; evideoc. 

J 

f 
,! 

( 
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Except as may be otherwise pro
vided, in this chapter, the Board 
shall make a report, in writing in 
aIL proceedings and inv~stigat{ons 
undèr this chapter in which formaI 
hearings have been held, and shall 
state in such report lts conclus
ions together with its decision, 
order, or requirement in the prem
fses. All such repor,s shall'he 
entered of record and a capy thereof 
shal1 be furnished ta all parties' _ 

1 

te the preceeding or investigation., 
The Board,shall pravide for the 
publication of such reports, 'and 
aIL other reports, orders, decisians, 
rules. and regulations issued hy 
it under this chapter in such forro 
and manner as may be'besb adapted 
for public information and use. 
Publications purparting ta be pub
lished by the Board shall be com
petent evidence ,of the orders, de
~isidns, rules, re~ulation~, and 
reports of the Board therein con
tained' in aIL courts af thè'United 
States, and of the several States, 
Te~ritaries, and pôssessians ~ere
of, and the District of Columb~a, 
without further prabf 'or authentica

~ tian thereof." 

\ 

The requirement far air carriers to file their tariffs with t~è 
C.A.B is stated in s. 403; 49 U.S.C. 1373 (1976). 

" 'd'/ 
The Canadian Transport Commission was constitute~ by the National 
Transportation Act R.S.C. 1970, ,c.- N-17, Part I, s. 6 ~~., The 
power for the C.T.C. to'make regulations 'comes from the Aeronautiçs 
Act,R.S.C. 1970, c. A-3, Part II, s. 14. 

"14. (1) The Commission may make 
regulations, .' 

(a) establishing the classification 
and forro of licences to be issued 
under this Part, the terrns upon which 
and the manner in which they shall he 
issued 'and renewed, the conditions and 
restrictions to w~ich they shall be 
subject ~nd the issue of dupl+cate, 
licences; 

1 

, -
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.1 " ' 
(b) prescribing the terms an(l" con-
ditions to which licences issued 
under this Part shall be subject; 

(c) prescribing forms of accounts 
and records to be kept by air 
carriers~ and providing for access 
by the C~ission thereto; 

(d) requiring air carriers to file 
with the Corrnnîssion reJ:urns with 
respect ta their assets, liabili
ties, capitalization, revenues, 
expenditures, equipment, traffic, 
employees and any other matters 
to which this Part applies re
latini-to the operation of com
mercial air services; 

(e) requiring any person to fur
nish information respecting the 
ownership or any existing or 
proposed control, transfei, con
solidation, merger or lease of 

".. commercial air services or of 
any air cah'ier; . ~ -. 

(f) requiring copies of a~ee
men ts respec ting any -Con trol, . 
transfer, consolidation, merger 
or lease referred to in para-

, graph (e),' <;opies of contracts " 
and proppsed contracts and copies 
of agreements affecting commer
cial air services to be filed 
wi th the Commi s s i,on ; 

,Cg) excluding from the operation 
of the whole or any portion of 
this Par.t or any regulation, order 
or direction made or issued pur
suant thereto any ajI-tàrrier or 
commercial ait service or class or_ 

'group of air c~riers or cOiercial 
a!;: services; 

(h) prescrioing fees for licences 
issued under this Part and requiring 

,applicants for s~ch licences ta 
furnish information respecting 
the~r financial position, their 
relàtion to other common carriers, 
the nature of the proposed routes, 

" ""ft .. 

, ' 

o 
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the proposed tariffs of tolls' and 
,such other matters as the Commis
~ion may consider advisable; , 

--1 (i) providing for uniform b~lls of 
lading and other documentation; 

(j) governing minimum insucance re
quir.ements and the filing of bonds 
and certifi~ates of insurance Wtth 
the Connnission; .. 
(k)'establishing classifications or 
groups of air carriers or commerc'ial 
ai r' services; 

(1) prohibiting the change of control, 
transfer, consolidation, merger or 
lease of commercial air services, 
briefing air carrier except subject 
ta such conditions as may by such 
regulations be prescribed; 

(m) respecting traffic, tolls and 
tariffs and providing for , 

(i) the disallowa~ce ot suspen
sion of any tariff fr toll by _ 
the connnission, 
(ii) the substitution of a tar
iff or toll sat~sfactory to the 
Corrimission, or 
(iii) the prescription b~ the 
Commission of other tartffs or 
tolls in ,lieu of the tariffs or 
tolls 50 disallowed; 

(n) respecting the manner and ex
tent ta 'which any regulations with 
respect to traffic, tolls or tar~ 
1.ffs 'shall apply-tp any air carrier 
lic~nsed by the Commission or to 
any person operating an international 
air service pursuant ta any'inter-
na tional agreemen,t or conven tion 
,relating 'ta civil aviation to which 

, Canada is a party; 

,(0) prescribing penalties, enforce-
able on summary conviction, for 

(i) contravention of or failure 
t~ tomply'with any regulation 
or any direction order made by 
the Commission pursuant to this 
Part or such regulations, 

, , 

,"" 

~ 
-
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24. 

-. 

(ii) making any fa1se statement or furn~shing 
faise information to or for the use or inform
ation of the Commission, or 
(iii) making any false stàtBment ot furnishing 
faise itrf~ation when required to make a state-' 
ment or furnish information pursuant to any reg~ 
ulation, direction or ,order of the Commission, 

but su ch penalties shall not exceed a fine of five thou~ 

sand dollars or imprisonment for a term of six months, 
or both; . 

(p) d~signating persons as examiners to carrf out in
vestigations on beha1f of the Commission in respect of 
matters related to the operations of commercial air 
services and providing'for the making of reports there-

. on and for other matters deemed necessary in connec-
tion with such investigations; and 1 

(q) respecting any matter necessary qr advisable to 
carry out effec tively the irt;~ent and purpose of this Part." 

The requirement for air carriers to file their tariffs with the 
Air Transport Committe~ of the Canadian Transport Commission is 
found in the Air Carrier Regulations, Consolidated Regulations 
of Canada ~1980), c. ), Part VI, s. 112: ' -/ 

For e"ample, in the United ;~:tes: Mt et al v. Eastern Airlines, 
Inc. 310 F. Supp. 844; lt Avi. 17,400 (S.D.~Y. 1970) (Croak~ D.J.) 
and Wilhelmy v. North East Airlines, Inc. (W~tl. Wash. 1949) (Rowen 
C.J.); in Canada~t~v. TranS-Canada Air Lines (1961) 27 
D.L.R. (Zd.) 670; aff'd. (1962) 32 D.L.R. ffi.), 736 (B.C.C.A.) 
(opinion of Norris J.). 
Tariff rules have' the force of 1aw: J 
Crosby ~ Co.~v. Compagnie Nationale Air France lb Mise. 2d. 990; 
35a? îîif.y.s. 2d. 75; 12 Avi. 17,963 (N.Y.S.C. 1973) (Asch Jo); affld. 
without opinion 42 AoD. 2d. 1050; 348 N.Y. S. 2d. 957 (N.Y.S.C. App. 
Div. 1973); app. den'd. 33 NoY. 2d. 521; 353 N.Y.S~,2d. 1025; 309 
N.E. 2d. 141 (N.Y.S.C. App.' Div. 1974);, cert. den!d.4l6 U.S. 986;" 
94 S. Ct. 2390; 40 L. Ed. 2d. 763 (1974); Mao et al v. Eastern Air-
1ines, Inc. cited supra. And in the Unite~tate;-where the --- ~ 
Federal Avidtion Act of 1958 s. 403 (~)(l); 49 U.S.C. s. 1373 (b)(l) 
(1976) express1y prohibi~he,carrier from deviatin& from those 
terrns in its contracts with its passengers, cour~s have gertera1ly 
~ecognized that the contractual right~ and Iiberties o~ the carrier 
and i ts passengers are "conclusively and exclusive1y,r gOVE!rned 
by the provisions of the tariff. Tishman ~~, ~. v. Delta ~ 
Lines, Inc. 275 F. Supp. 471 (S.'D.N.Y. 1967); affld. 4.13 F. 2d. 
1401; 1~vi. 17,152 (2d. Ciro 1969) (Smith C.J.) and S1ick Airwa~, 
Inc. v. United States 292 F. 2d. 515; 7 Av!. 17,515 (Ct. ,Cl. 1961)~' 

" (Durfee J.). .. . 
In Canqda, a Quebec sma11 c1aims court dècision has cast doub~ 

on whether tariffs do, indeed; have the force of 1aw. See Hend1er 
v. Iberia Airlines of Spain (unreported) September 20, 1979 (Hadjis J.). 
This case is discussed in the chapter on overbooking. ~he bettel 
opinion was expressed in Ocean Accident and Guarantee Cor r tian v. 
Air Canada [1975] R.F. 19~Que. C. of A. 1973) (Rlvard and, schênes 
JJ.) thât tariffs are indeed binding. 

International Âir Transport Association, General Conditions of Carèia~e 
(passenger), January 1,'1981, Recammended Practice,1724 (former1y 1~1J). 
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25., See ~ the'section'on overbooking. Article 
"onditions of Carriage addresses itself to the 

of carriage as follows: 

," 'f 
VII of the I.A.T.A. 
subject'of refusaI 

" REFUSAL OF CARRIAGE 

L Carrier wil~ refuse ca;rriag'e or on
ward carriage, or will cancel the 
res~rvati~n of &ny passenger when, 
in the exercise of its reasonable 
discretion, Carrier decides: 

b) 

c) 

.. 
that such action is nec~ssary 
r,easons' of "safety; or 

.that such ac tion is 'necessary 
to prevent violation of any 
applicable laws, regulations, 
or orders of any state or coun
try to be flown from, into or 
over; or 

that th~ conduct, age, or men
tal or pnysich s ta te of the 
passenger is such as to~ 

i) require special assist
ance of Carrier; or 

ii) cause discomfort or make 
nimself objectionable to 
other passengers; or 

iH) i~voive \ny hazard or 
risk ta himsel t'or tà 
other persons or ta 
PJoperty,; or :::::: 

d) that such action is necessary 
oweing to the failure 'of ~he 
passenger to observe the in., 
struction~ of Carrier. 

."'" 
2. The sole recourse of any persan 50 

refused carriage or'wh~se reserv
ation is cancelled for any reason 
spec!fied in the'preceding para
graph shall be recovery of the 
refund value, in accordance with 
ArUc1'e XI Pa.ragraph 3(b), of the 

. unu~d portion of his ticket from 
the Carrier 50 refusing, or cancel
ling. In"c~ses falling under Para
gr,ph l(e) (ii) or l(d) of this"' 
A~ï'c1e the refund will be subject 
ta deduction of any applic'able 
service charg~~ 

1 

, ' 

~ 1 

,. 
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3. If. the aireraft' s wËü-ght limitat
io'ns Qi!' seating °capaeity would 
otherwise be e~ceeded, Carrier shall 
decide in its reasonable discret
ion which passengers or articles 
shall not be carried. 

4. Children will be,accepted for car
,riage subject ta the provisions of 

and'compliance with the require-
. f C . , Rit l .' , ... " ,... .., ments 0 arr~er s egu at~ons." 

The marked similarity between the l.A.T.A. Cbn~Ltions of 
Carriage and the Canadian carriers' tariffs (see t t infra) 
is obvious. Although. not, diree tly 'applic..tble· in ,No th, America," 
the I.A. T .A. COQdi tiens of Garriage"- are thel,model 'f? the ,Air Traffic, 
Conference of America' s Trade Prac tiee Manua1 ,which 
October l, 195~ and has ~updated as necessary. here is 
no equivalent section, as suc!) on r,efusal of' carriage n the 
Trade Practice Man~l. There are, however, r~solutio s that 
~rn the a~ceptance of prisoners (resolution.lp. OS") and the 
carriage of the physically handicapped (resolution 10. 6) "which 
will be discussed infra in the sections oL this hich deal 
with thèse ~wo t'Opies. , 

1 
1 

26. , There are no specifie regulations on this subject, 
requirement':that thé carrier file these condrtions in its. tar-, 

27 .. 

L 

iff on file :wi th the C. T.C; (A) and to file with Transport. 
Canada a Pr cedures Manual illustra ting the carrier' s abiii ty 
t6 opèrate lights in ~afety. 

This vers ton of the tariff' regulations is ta ken from the Inter
natianil Passenger Rules Tariff'no. PR~I, nUle 3 and Intérnational 
Passenger Rules Tariff no. rPR-l, rule 3. (The PR-l Tariff 
covers international transportation ta ,'and from poin'ts in C<;tntda, 
ta and from points outside No'rth America. The IfR-l Tariff 
covers international transportation outside ~orth America: it 
,is used where the transportation originates and/or terminates 
in the Uni ted SS"c\l.tes and travel is v~a a point in Canada. Other 
carriers with whom Air Canada has interline 19reements partiei
pate in these tariffs and Air Canada files the ,rules on ,their' 
behalf undèr the authority ,of powers of attorney.) The CP Air 
tariff,Local and Joint International Passenger Rblés Tariff no. 2, 
Rule 8 is 'substantially similar to that of Air Canada; 'there is, 
however, no ~omparable regu!ftiQn in CP Air' s ta,riff to Rules.'~os .. 
A (1)(e), C(2)(a), C(S) or D of Air Canada's tariff. In· additJon, 
CP Air'tariff no. 2, Rule 8 (C): . " \. 

"Conditional Acceptance Ior Carriage (se~ 
note) If a passenger whose status, age' 

" " 

If 

,\ " . , 

- , 

" .' 
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or mental or physical condition is such 
as ta involvé any nazard or -risk. to him
self is carried, it is on the express 
condition that carrier shall not be 
lia~le Tbr any in jury, illness or dis
abili ty or any aggrava tion or conse-' 

_ quences thereaf, including death, caused 
by status, age, or mental or physical 
condition. 

NOTE: Except to the extent provided 
••• rules affecting liability of ' 
carriers for personal ·i~jury' or death _ 
are not permitted to be included in 

-tariffs filed pursuant 00 the laws'of 
the Uni ted S ta tes. " < 

has no' counter'part in ,Air dan~da' s tarÙf IPR-l. 
" . 

) 

<, 

, The. CP Air tariff was supplied through, thé good offices 
of Ms.' Catherine MacDonald of the Fares, Rates and Services • 
Division for the Director, Operations Bdm'ch, Air Transport 
Commi ttee, since CP Air was completely'unforthcoming with any' 
-of the information requested, by the author~ of 'this study at 
'Various times. This attitude was a complete contrast ta ,that: 
of Mr •. R.S. McDonald, Supervisor of Passenger ~laims at Air 
Canada's Head Office, Montreal, who could not have been more 
helpful~ 

-i 
28. For carriage -in North America; CP Air and Pacifie Western Air~ 

., Unes specify that..., "Dnlt one child under ~ years of age 
win be accep ted for carriage wi th each fare paying passenger 
at.'.least 12 years' of age occupying' the same or adjacent seat 
otdpied by the child." (Emphasis added.), Airline Tariff 
Publishing.Company, Agent, Local and Joint Passenger Rules 
Tari'ff no. PR-7, C.A.B. no .. 352, C.T.C. (A) no. 195, Rule 50 
(A)(2).' This tariff cavers transportation wl;!olly within 
Canada, 'whally, W!thin th~ 'Unitèd States', and Canada-U.S.A. 
trans-bo~der traffie. 

29. Ibid., Rule 30' (A)( 4); 

, j 

30 •. ,The carrier i5' enti tled ta verify tha t infants travelling for 
'free' are indeed less 'than twenty-four manth;s old at the Üme of 
the flight or at the time of the oùtward bound leg of a round 
trip: " See ,Flores v. ~ Aulerican ~ Airways, Inc. 259 F. 
Supp. 402. (D.P.R. 1966) (C~nci.o D.J.). 

31. Credit cards' or a, Canadian driver' s licence (which does ot 
have a photograph attached) are' not always aceepted a proof 
of identity since they,could have been 'stolen along ith the' , 
pas~enger'ticket. A passport i~ usually acceptable but wou1d 

.' 
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not normally be carried by a passenger on a dames tic flig t. 
Passenger agents have been known to dernand both,a passpQrt 
and a credit card bearing the passenger's address for means 
of identification. 

.' 
.32. The ex~ra length can be partially explained by the larger 

nurnbèr of èarrier's cover~d by the Arnerican tariffs. 

32a. Ci ted süp't'â footnote 28-. 

33. See ~ the d.iscussion on the cardage of the ha,ndicap'ped 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

',41. 

and of p~egnant passengers for the reasons why rule (F)(l) 
is inapplicable tq/ Uni ted 'States' carriers • . ' 
Rule 35 (H) of the tariff continues' with a lis conditions 
under which physically,handicapped and non- ulatory passen
gers will be carried, the defini tions of t', se two ca tegories " 
of pas~ngera, and the ma~imurn number of ph ically handicepped 
and/or non-ambulatory passeng~rs penni tted on each type of ( 
aircraft. These regulations will 'be dealt with infra on the , _ l 

section d~aling with handicapped passengers. 

Rule 5Ô of the ~ariff continues with the conditions under whi€h 
unfccomp'anied children are accepted ,for transportatio~"~ These 
will be .dèal t wi th infra in the ,discussion of ~~ a~eptance 
for carriage of the very old and the very young. '\ 

One is forced ta wonder if people with evil-smelling, draining 
wounqs' do, in fact, fly on commercial airlines. Surely such an 
unfortunate persan would'be confined to a hospital bed,or, if 
rich enough~ would charter a private·plane ta transport thern , 
if it'were absolutely necessary to travelo 

.. 

, 1 !,' . 
Are bare feet sui generis with draining wounds whictt ernit an '
offensive odour? 

footnote 1. 
, \ 

! 

Ken ck Traction'.~,Termina·l Co. v. Murray 176 Ky. 593; 195 (.' J .... 

Sô'W. 1119 (K~ntucky A.G. 1;117) (Settle C.J.) ,/ r~ontreaJ: Park ~ Island &. ' 
v. Montreal 4) S.C ;R~ 2~6; 11 C .R.C. 254 (E'itzpatrick C.J.C. and Girouard -!). 
~ V. Pennsylvania Railroad Co. 240 Pa. 27; 87 A. 581 (Pa. S.C. 
1913), (Stewart J.) • 

, ' 
Scofield v. Lake Shore & M. S. ~ Co. 43 Ohio St. 471,; 3 N.E. 
907 (Ohio S.ë.'l885) (Ath;rton J.?); Lowry ,-:. Chicago, '~. ~ Q. ~ • 
Co. 46 F. 83 (Ne. Ciro 1890 (CaldweLl J.).' See generally 
~;;ctio~s 2 and 3 of the Interstate Commerce Act 49 O.S.~ S5. 

2-3 (1976) American'Trucking ~., Ine. v.~chinson, T~peka 
~,~ Fe ~. Co. 244 F. Supp. 955 (N.D. Ill. 19)'5); rev'd. 387 
U.S. 397(1967) (fortas J.). In Canada;-: see C.P.R. ~ Cano ~lor,' 

, R. W. Co. v. (egin) J3d. of Trade '11 C.R.C. 380 (1910); aff' d. 45 
S.ë.R-. 321;' 1911 l,\L~i:i'~l 13 q,.fr.C, 203 (FitzpatricK c.~:,cJ 
and,ScoU v,.r-'.idland~, of Canada (1813) JJ U.C'.Q..B', S8d ({)n~', C,A.) 
(Horrison J,). J)l the lTnited sta:es, ~ee also Atchinson, Topeka and 
Santa'Fe Bl. Co. v, state 85 CId, 223: 206 P,.'23b (CId, S,Co 1922) 
(Miller J.)! ,a, " 

"'- . ~~, 

p, 
, , 
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42. 

43. 

44 • 

45. 

" 

. , 
tr "Discrimination" i5 a' term well' unaersto1d 
in tpe nomenclature of transportation over , 
railroads. It implies .ta charge sqippers f . 
freight, as· compensation for carrying the ~ 
same over railroads, unequal sums of money 

, for the same quanti ty for equal t;dis tances; 
more for 'a short~r èhan a longer distance, 
more in proportion of distance for 'a shorter 
than a longer distance; more for freights 
called local freights than tRose'designated 
otherwise; ~more,for the fonner in proportion 
~o distance such freights,may he carried 
than the la t ter .. " 

p 

Trai1ways !2.f ~ Eng1and, !!!.s. v. ~. 412 F., 2d (5th 
Ciro 19,69) (Aldlich Ch. J., Sta1ey, ·C.J. dis$enting.) 

'. '" 
, "We must aisa. have in mind the fact that . 

not only is the right to.be treated f&irly , 
. and nondiscrimina torily by a commen carrier 

an expressiop of the pèrvasive precept 
of fairness be~ween governœeat and gove~~ed 

, that runs thro h Àmèrican jurisprudence, 
i t i5 one deriye om \the common law of 

. common carriers." 
Aldrich Ch. j. at ~31. 

, . 

() 
" 

49 U.s':C. 1374 (b) (1976). Thià, sectiop. is v,irtually a ~~enact
ment without substantive changes\of s. '404 (b) of the Civil 
Aeronautic.s Act of 1938.. 49 U.S.'C.A. 5. 484 (b). The language 
of 5: 404 (b)"8'l~ parallels thja anti-discrimination prayision " 
of the Interstate Commerce Act of 1887 49 U.S.C. s. 3 (1) (1976), ,'.," 
which was aimed primarily a~i~rImInatQry rates and practices 
which favo,ured one shippe~ or one geographic area over anoth~r." 

... O· \ ~ 

The roots of tha t Act "are found in tne U.K. Rail wl and,' Canal Traffic 
Act, 1\'54, s.2. See also the FederaJ. Aviation Àct of 1958 8. lO/.).' . m u .~C. s. '1304 (1976) ) rrhereby: 0 

"There 1s recogDlsed and dee1ared to e&ist 
in behalf of any ci tizen. of ·tjle United States 
a: pubÙc" right of freedom' of transi t through 
t~e navigable airsp .. ace of the United Sta t~s." 

Valentine v. Easterà Airlines, Inc. 3&5 A. 2d. 475; 144 N.J~ 
Super. 305 (1976) (eer curiam).- , 

PoL. 504; 92 ~tat. 1705. ( 
4ô •. S. 102- (a) (3)'; 49 U.S.C. 1302 (a) (3) (1976). 

( .. 1 • 

47. See.!.!!.!!! the chap.t,~r of this study on overb~oki'ng for a dis·· 
cussion of the v'arious ~ypes of açtions available ta a p1ainti~!: .... .r. 
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Li,f.) The nearest eactvalent .ta' s. !.:.1')lJ. (b~ of the ?edera1 _~viat:!.~~ 
Act of 19~8 f; ,cl. in the Canadian l~~islation i8 S. J (c:.) ai' -- - --'-""-- ~ 

, tJie :Tational:: nS-:iortat:'on Act :l,S.~. 1~70, c. ::-17, as -- , . ,~ . 
ai.lended,",rhich clares '41th re'Spect to the ob~e0tives of 

.. 
Canada's nat~o:1al t~ns?ortation l)olic~r that: 

jt ,,(:!) Qach l'!o(le of tY~S?ort, sa :ar as :;?'l"'ê..C
ticable, ca~~es tra~=ic ta or =ro~ any Joint 
in Canada ûnder tells an~ conditions that do 

.. 

't not consti tute - 0 ~,! ~Î ' •. 

(i) ar.'~niair àisadvantage in ~espect 
of any such traf:(ic b~nd the,t disad
vanta~e inheyent in t~e location or 
volume of the tra:f:c, the ~cale of 
o?eration cOl:""lected there'·ri 7.h or tr.e 
typ~ of traific or, servicè i:wo,1li'èd," 
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OVERBOOKING 

.. 
.. 

BACK:GROUND 

The 

Overbooking, or overselling; fs à ,practice common t0 a11 airlineso' 

Civil Aeronautics Board-(C.AoB.), d~fi~es2 ~eiibera~e Qverbooking 
; '. L.' 

rt ' a,s "the practice of knowlrigly 

• number of passenger~ than can 

conf.in;ning reserved spa~e fqr a gre'ater ' 

be carried -rn' the specifie 'e1~ ~f' 
. 

, . . . 

\ 

" 

s er'r~ce on the fl 19h ti and da te fu t whiel1 eonfitmation -i s , gi~"'n'-'-.-'.!"L--t!'-tt---~--~-

\ 

\ ~ J ~ 

,.is a response to the problem of "no-shows"- - those people who r-eserve 
, , t 

seats but neither use nQr cancel théir reservations. -The reasons for 
/ , 

this 'are varied: pas~engers, /~earing being, de~i~d '~oarding '('or ;tbu~~d"') 
, Jo \ • 

,6r, unsure of their travel plans~~àke multiple Des~rvations; ,then 
.... "\ , ' , 

either no~s~o~ completely or honour only one reservation without can-
~ , - ~ 1 - , , 

celling the others. Another source of this problem'stems f~om 9yer 

zèalous travel agents,_who, in hope of collecting their cornmissi~ 

report that reservattons are confinned when ~~ fact thé passèng~rs are 
, ,\ 

only ~ai t-~istèd. Addidonal ~au'ses of n6~sho~s arise ft"?m airline 

arJ'iva'l and departure' delays ,that :abort connection schedules s.s wep 
, ' 

as thé ,~mission of carriers t~ c'ancel~'down-li~e r~se~ations whèn an 

initial reservation is missed or cancelleq. 
, t 

~' 

~ - 3 4 ' 1 

Efforts to combat this substàntial problem have included ticket-

ing time limits, reconfirmâtion requ~rements and the imposition of 
/ ~ l • 

service charges, but althdugh these schemes reduced the number,of no-' 
• 1 _ • 1 0 

shows,_ ,they fost.ered the growth of customer -ill-will ,+0' such an exilent 

" 

~ ... __ h __ 

r _, 

----------------~"----------------------------------

" 

, ' 

, 1 
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\ " 

that they were abandoned in favour 0 tpe current flexible system 

w~~ leaves airline cus tomers' th maximum' freeda ,in the makin,g: 

changing and honouring 'of aarli e reservations 

to ~eèover theh' full va~ue i th~ reservation 
, . 

a?d which al~ow~ 

ls not used. 
1 

them 

The pr.actic~ af over ooking is condoned,6 it, wauld appear,' be7 

,cause af thè economic l ses c'aused ~y- flying i th emp ty ,sea t's and 

the pre,ssure, being exe, ted for fuel co.nse ace ,of 

,steeply rising price~/ f9r - impotted oil., Judicrial deC~Si~)lS' in Canada; 

'the Unit'ed States
8 ~~dAe Unit~cl Kingdom9 ha~e held it t;o be a 

-, 1 / , , 

sound business pra~ tice. 
1 , 

1 ~ 
\ The btimping, of passengers h!1-s the pote!:tial for 'being-'discrimin-

atory il the' selec~ion process is arbi trary or IcapriCiou's. In the: 
, 1 

J' , 10' \ 11 
United States the ç.t..B •. has promulgated Boar~i~ Priority ~ules; 

. \ 

the intent of whlch ls to 'prevent unlawful disc~\imination in the 
< , 

determining of priorl-ties among tick~t hol~~rs w~o are t~ be prevented 
-, \ .... \ 

'f'r;om enplaning by providing, a method for ascerta~J4h~êh passenger~ 
. ~,. 

will board fÙsto The C.AoB'. tegul.!-ti-OnSSpec!ÙciUy require' carriers 

to ~~tab1ish -and -~ainta~ prior~,ty, rules. iz These l'Ules 

need'not be fair or'just: sa long a~'adher~~e can be d~nstrated 
, 

to established and non-discriminatory policies" theyarej.egitimate., 
-..... ~" , ... 

T~s ,no~rescribed p~ttetn, thereby, the airlines afe allo~ed'a_ 
. ------ " 

'degree of fl'èxibility while still provi91ng some measu,re ofYprotect-
,. , 

"'-
i~~ f~r th~ ~asseng!z: •. I~ c~mada, __ the can~di~,Transport Co,~ission 

; . '-

"" ,,' 
r /-

/ \', 

/ 

, "-

,,\ 
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1 

(C.T.C.), does n~t have $p~cific regulations,concerning~the overbook
\ 
\ 1 

ing practices of airli~es. Jnstead, the C.ToC. !:las accepted the 

/ 
filing of tariffs by ~hè air carriers providing for boarding priority 

/, 1 

rules and the pa~nt of ,denied boarding compensation. ~in b~th 
, /, 12 --

Canad~ and :~e/united States; the amount of denied boarding compen-

sation-and'method"of paym~nt is ine~uded in the carrie:r's tarÙf
14 

d Ol 1 h i ° 15 f' an unt1 recent y t e passenger was on construct ve not1ce 0 

.... 
their remedy in the event that they are bumped sinc~ airline tickets 

are sold subject to tar~ff. However, mainly qS a result of the hplding 

of the CQurt in ~ '!!!2, th! Connecticut Citiz!Sn Action Group v. 
'16 fJ, 17 

Allegheny Airlinesi Ine., the C.A..B. promulgated a rul.e,. effect-

ive Apr~, 1977, ~equiring carriers to post prominently ang~dis-

t ib t th f Il ° t'i i d to notlOfy ~the publloc18, that rue e 0 oW4ng,no ce n or er 
- j 

air carrLer~_9verbook reservations ~ "" 

/' 
"NOTICE - OVERBOOKING OF FLIGHTS 

Airline flights may be ,overbooked, and 
there is a slight chance thàt à- seat will not 
be available on a flight f9'r which a person 
has a eonfirmed reservation. I~the flight 
1s overbooKed, no one wiÙ be denied a sea t 
until airline personnel first ask for vol
unteers willing to give up their reservation 

\ in exchange for a payment of the airline 1 s 
choosing. If there are not enough volunteers 
the airline,will' deny boarding in accordance 
with its particular boarding prior~y. With 
few exceptions persons denied bo~~ng i,n
voluntarily are entitled to compensation • 

-----The complete rules for the payment of com
pensation and each airline's ,boarding prior
ities are available at aIl airport ticket 
counters and boarding/loc'atiJ)n.~,19 

1 

~-

-' 
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THE UNITED STATES' POSITION .. 

Types of actions 

Perhaps this is the oppo:çtune, Ume ta refer to the L~cu's Class1-

~'of airline discrimination,cases - Fitzgerald ~ al v. Pan American 

20 
Wo:-ld Airways. Inc. It is t,he leadin~ ca~e because i t esta,bÜshed <~ 

the existence of a new cause of action: a remedy based on the anti-

discrimination pro~ision, section 404 (b), of the former ~ 
, J' 21, ' 

Aeronautics Act of 1938. "The Court of Appe~ls in the Fitzgerald -- -- ---:", 

case determi~ed that an àctionable civil wrong could be implied from 
l ' 

, d 1" 1 '1",22 h C '1 a statute provi ing on y crimina pena t~es. Althoug the ~ 
,\' ' ) 

Aeronautics ~ prohi~ted unjust discrimination, it prescribed only 

~ criminal penalties and procedu.res ta campel future ~omp.tiance bot no 

provision enabling a party injured by its ,breach ta reCQver monetary 

damages. T~e Court, however, was not deter-red: 

"Although the Act does not expressly crea te 
any civil liability, we can see n9 reason 
why the situation is not wi thin tpe doctrine 
which, in the' absence of contrary implications, 

, -construes a criminal statute, enacted for -
the protection of a specified class, as creat
ing a civil right in members of the class al-
though the only express sanctions are c~, ,,23 

( " 

---, 
,Thus, in the United States, there are three distinct actions open to--

an 'airline traveller holding' a confirmed reserva'tion24iwho has been 

denied boarding: .a breach of contract actio'n;---3- ~tatutory action 

, 

. \. 

l 

/ 

\ . 
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,1 

.. 

for the tort of discrimination; Ind sinee the Nader case - a tort act-
14- .. 

ion 'for fraudulent mi'srepresentation. 25 The differerice between the 
1 ......... 

, first two was clarified by the Court in Mortimer v. ~ gr Lines, 

26 
Inc. Speaking of the discri~inatory action the Court stated:' 

l, 

,-

"The basis of this action is not breach 
of contract o'f carriage which is the 
basis of denied boarding cOIDpensation, 
but ràther violation of the anti-discrim
ination and preference section of the 
Federal Aviation Act., Denied b6arding 
compensation is payable to a passenger 
r~gardless of whether he has been the 
victim of di~~rimination or undue 
preference." 

A passenger may, therefore, elect the C.A.B. re~edy of denied board-
. 

'iog comp:nsation - but if accepted, ·untl1 reeently, it const!-
, 

tuted liquidated damages 'for ~ damages incur~ed by the passenger 

~ as a result of the carrier's fallure t~ prov~de t~e p~senger with 

"-

" 

28 ~ 
confirmed reserved space. Likewise, the compensation was limited 

to the amount listed in the carrier's tariff. 29 

'" If a passenger considers thàt, in the process of being denied 

boarding he or she was unju~tly discriminated against, th en s. 404 (b) 
" 
of the Feaeral Aviation Act is app1ica.b~e, and ~he agg.rieved passenger, 

who does not accept denied boarding compensation, can sue. for 'pun~i-
~ 

tive as weIl as compensatory damages)O Thus the C.A.B. remedy does 
o 

not preempt the s~atutory retnedy: they ·are distinct causes of action 

giving rise to different types of ,ensaHon. 

( 

... 
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l t was the Nade!' v. '~llegheny ~inesJl case which ,brough t thè 

remedy, of fraudulent misrepresentation ta,the fore qespite a final 

holding on the issue of f!'audulent misrepresentatiod in this case not , , 

belng rJndered until 1980.32 Meanwhile, in Smith v. Piedmont 

Avia~i~nt Inc.,3) the plaint~ff had claimed- inter alia common law 

fraud and violation of the'~ Deceptive ~ Practices ~.34 
1 

The District Court, however, found that the failure of the carrier 

and it:' agent ta disc10se the possibility of the overs'ale of con'-
, 

,firmed reservations did n~t co~stitute common law fraud and was 

outside the scope of the. Deceptive ~'practi~.es ~.35 
, 

It must be , 

borne in mind that this case predates the C.A.B. rule requiring the 
....... 

notification to passengers of the practice of overbooking}6-

In the Nader case, the District Court, on reman~, reaffirmed i~s 

. ---
opinion th.at Allegheny had a dut Y "to 'diselose the exis tence of i ts ..... 

overbooking pracHee and its' failure to do 50 's~bteeted it to 1iab~lity 

for the eommon law tort of misrepresentation. The' Court found that: 

"Allegheny 1 S non-disclosure of the exis t
ence of its overbooking Ipractice was the 

~ result of a conscious and deliberate "poliey 
the intent of which was ta deprive pas/sèn
gers of material information in arder not 
to distinguish Allegheny from its campe ti-

~tors'. 0 • Allegheny wantonly ~mplemented -
its policy of non-disclosure and·misrep
tesentation in conscious, deliberate and 
ca~lo'us disregard of the e)~ec, t of i ts 
poliey on i ts passengers." 

---,-----~ 

:'0 
,-,--.;;::--~---' ----,,--,-, 
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" 

The Court was nqt deterred that the practiee of overbooking 

was ubiqui tous. "The mer(fayt that a 

place3S 'in a particular in~try in no 

fraudulent practice is èommon-

Hay deprives that p:tactice 

of Hs outra~eous char~cter. ,,39 In addition. the adoption by the 
, ' t.) 

C.A.B. of the ruling requiring disclosure of all airlines' overbooking 
-~ . ' 

practices did not vitiate the deteITent effect of an a\Iard of· 
o ( ) t..:--- 1 

puhitive damages.s~ce it woUld sery~to deter future fraudulent , , ',' J 
misrepresentations with respect ta reservation practices or other~ 

. 40 
business matters. 

f. 

D C'· - 41 ' . frau"'d-On appeal, thé, .C. uct;i t reversed the finding of 

... 
ulent misrepresentation. Robb C.J ~, speaking for the Ct)urt. 

'found that' the evidence_ did not support the conclusion t..hat the 

·failure of an airline te inform a passen~er holding a cenfirmed 
1 

reservation of lta overbooking practices Has motivated by,deceit. 

nax: was a finding of a oesire ,ta depri ve a p~ssepger of inlrm~ 
. , 

supported by th~ eViden~e.ei~er's~nce the prac~ice of'overbooking 

~./as carried on apenly and~ therefoTe', the airline was enti Ued .. 
ta believe that a, mUG,h-travelled -passene;er (on~ who ha'\l~een. 

bumped twice in the previou~ six -months) 1~oul~ know of. the ':practice. 

;;r. :lader ~ould'_not be said t'o ',hav~ relie'd on the confirnied reser~, • 
~ 

1 

v:ation as a,guarantee'of passage, in vicw of his then recent ex-

periences. 

'. "-

:\\ 
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~. , J ~ , 

An 'a d of, puni ti ve damages against the aldine for i ts Qverbooking 

, , pracHc ~ could not stand because the a.irline '«a~ conforming to 

! 

\ 

\ 

" 

practlc \hat'the Civil Aeronautics Board had found to be in the 

public 

t~t the ele'ment of reliance must be present for 

raudulent misrepresentatlon to be successful but that . 

\ 
'~. } o' 

. ~ l, 
,0 n \ praétices of airllnes are ~ell publlclzed, lt appears 

\ 
, . 

that 'the aç 
" ~, 

on \ for fraudule~t misrèpresentatlon may no longer be a" 

viable optio , , a bumped passenger. 

, 

\ 
\ 

Since concerned wlth instances of discri~nation, 

the actions for ach of contract and fraudUlent misrepresentation ~ 

wUl 
• '-. 1 .. 

one side, and the discriminating a~tion ~lone 

will be analysed. 

, f 

The burden of proof 

Il 
\ 
1 

In differentiating the discriminatory action from the brea?h of 
, , "1 

contract action, the Mortimer Court came up w1th a useful definition 
" \. , 

of e,xactly w~t con~i tutes the basls for a sta tutory action f~r~ 

discrimination based on s. 404 (b) of 'the Federal Aviation Act of 1958. 

. . 
"This medy is not equ1 valent to or an 

expansi n of denied boarding compensation 
under t e xegulations. It prondes redress 
for the in jury caused by discrimination, 
disadvantage or undu~ preference whe1;her 
racially, religiously or eC'o~omically j. 

" ~' 

1 

"-. 

1 • 
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r 

motivated or that resul ts f;om, the,' j 
carrier's disregard for its own priOr~y 
rules or -from the fact that tl'iose rules. 
the~elves are in themselves discrimin
atory • • • The denied boarding compen
sation • • • was na~ intended to be the 
exclusive remedy." 

Thus a violation,. of the carrier' s boà~ding priority rules "-1, in 
,.. 

, rules, 

-unfair. 

basis for l,iabili ty, as will adherence to - the 

the cour~ finds t~at the rules themselves were unjust or 

owever, there a~e other grounds for such an action which 
. . 

are quite indeçendent of the boarding rules, i.e. &Py instance ?f 

unjust discrimination being shown against a particular passenger: 

as, long as the discrimination is demonstrated ta be un jus t, its' 

nature is irrelevant:. 

" -Dischar~ing the burden of proof,. is ~f cours~, a prerequisi te -

for a successful action. In the case of unjust discrimination ~~-
. 0 ' . 

countered in a bumping in~ident, the burden ot proof has been virtually . ,," " 
rèversed. 

j ln order to' constitute a prima fac~ case, actuai discrimination 
44 \ -, 

or preference must be sh6wn, or ,ta put ,it another ~ay, lt must ~e 

alleged and proven that the plaintiff's right 'to fair,_ equai 'and non

. discr{minatory treatment had' beell v'iolated.45 On~ would be fOl:'giv~n 
. " 

'for thinking tpa t when .. i t came to actually proving v~olatio,n of a 

carrier's boarding rules, 

J' 
Boarding priqrities used 

, r 

t~e, plaintif,f ~aé:es an .u~hill str~gle. 'r-

to be based, in the vast ~ajority 9f~S,~ 
.. <' ;\ 

( 

\ . 

, ,."". 

.,J..' • 

r. 1.. 
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'1/;1' ~', 
. ;' 

on the time that the ,.L'eserv tian \Vas confinned.. This sys t~m hais b n : 

tL'anSfonned/~~to an acro {th 'board "first comé, first senred" ' ' 

p~iori ty scheme bà~ed on ~he tim ,of' ch~ck-in. 47 Nevertheless,. the 

carder ios still the only party W 0 ha's full knowledge oD' the 1 .; 
, " - ".~ / ' 

situation. The c~rrier_ has the co 'ute;-record of ~esenrat'ion ccm- , 
.. 

firma tion times and cr;fck-in times~ plai.ntiff has to commence 

action and su~poena the records befo he i5 placed on/an equal 

footing as regards essenti,al evidence~, In Canada, w~en the con-

tingenc~ fee system does not prevail," ~ pla:intiff i5 
, • \ 48' 

gambling on an award 6Î punitive damag~s. 
\ 

, ' 

v~rtually 
, 

J ~ '1 

.,. 

." 

an 

The viL'tual ~eversal of the burften of proof was achie~ed 

gradually. The cases of ~ v. Trans. ~ Airline~." ~ 4'9 and 

Stough v. N'jrth Cent7:'al Airlines, Inc. 50 indicate that overselling 
, ; ~ , 

by th€'airlines per sè does not give ri se to a statut~ry action --- . , 

and that bumping which is outwardly discrimina tory and preferenÙal 

may be legitimate" by proof ,tillat the airlin~ a-dhered to its est~b-
" _ )J... 

lished policy, that procedures were applied uniformly te aU 

passengers, a'nd tha t the policy ~s reasonable. It was not, the 

Cou:rt' s job to det~iffiine the \mos t appropr~ate operating p;-oced~res • .5;1.-

1he tables b:gan to be"turned in th~\PlaintiffS f.vour~1 
~ '"\ '1 

thef/holding in Archibald v: ~'American ~ Airways, In~~2 The 

Court realised that not pniy did the passenger have no information 
, ,~ 

concerning the ai rline' S" bU!I!ping proces s, the boardin,g priority 

", 
, 1 

_- 4~ 1 

(1 
\ 

1 
1 

" 1 
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~ 

poliey "is wi thin the peeuliar knowledge of" the airline, . wh~eh 15 

mostf able to presën~ evid~nce Justifying th~ selection of one pas~en
ger o~er anot~er. The passenger eann~t reasonably be expected ta 

divine at the gate, or>dis~later, ~w~at the airline's poliey ls . "'... \ 

.' and whe ther i t has been obeyed:,,53 In view of. the prefer~ntial' 

position the Court was wiUing to hold, that a11 the pa'Sse~ger must 

èi<3 is "prove tha t he possessed a confirmèd reserva ti.~t; and a~esul t

an~ right tb a seat, and that ihis priority w~s not honoured. This 

J suffices to establish that a preference- or discrimination ha.s' oecur-

red. ,,54 The "burden of proof then shifts to the airline to rebut the 

p~ima. ~acfe c~se and p're~umpdon of, ,diS,Criminatio\ ~hich ~as be~n 
es t~~~blished. "1 t is not unreasonable then ta place upon the jiirline 

the burden of proving that the di-Scrimination or preferen~e was 

reasona~le '1).y demons'tra ting ç.~mp1ny policy an'd why, in each particular 
~ -

case, one passe~ger' was chosen over another ... 55 
-\.~ 

The fact that it ls now the airline which,faces an uphill task 
{I ,f, 

in discharging its burden of proof is well illustrated by the reason-
c ~ • 

ing in the ~ ~ase. The Court.simply decided n?t te believe the 

carrier's wi'tnesses '~ho testH'ied that the appropriate boarding' 1 

p~ocedures were aC~U~llY earr:ed out • 
./ 

Plai~Hff\N~der beld, a confirmed re.r.:::::A; l~gheny "s 

flight from Washington, DoC. ta Hartford, Connecticut. The appropriate 

priority rule to be applied on tfris gate chec~-in flight was as fallows:· ~ 

... -1 1 . , 
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• 

" 

&' 

• 

" 

"If the oversale is not known until the 
fUght is being' boarded, (this applies 
particularly where gate check-in is'used) 
the last.passenget to arrive at tne gate 
is the oversale and is not permitted to 
board. Selection i5 automatic. Do not 
deiay the flight seeking a pass~gger who 
would he least inconvenienced. Il) 

1 

The plaintiff was one of the la~t arriving passengers, and thus 

thè above,rul~ would appear to lock up gam~·set and match tor the. 

. def~ndant. No~ so, said the Court. Allegheny's boarding priority 

" , 

rules requi'l"ed, in addittn that ;its ticket agents boar~ a11 passeh-

gers holding, tickets ~it~ a.n "O.K." written in the status column, 

which signifiéd that ~)le' t.icket' holders had confiimed reserva tionsl 

!egard~~~S 'of wh. t' ~hJ COmput~T pTint-o~ indic.ted. 'If· the ticket 

l~cked an "O.K. Il but their- confirmed status could be ascertained 

from the co~uterise~ Pas~eng~r N~me List, then that pas~enge~ w~ 
. ' 

also to be ~oarded.57 Under no ci;cumstances were agents to r~move 

cdnfirmed reservation'passengers who h~d already been boarded. ,The 

p.lai~Ùff relied on another section of the manual which required 
\. " 

that ·if 'the oversale cbuld he determined "in advane~", the agent 

,should .bump the passengers who would be least .inconvenienced. The 
1 

.Ap~l Cou;t eoncluded that the trial judge's ,findings did not l'e-
, ~---:, , ' 

solve the question ,of whether Allegheny's manual was sufficiently 

cleal' 'to èstàblish its priority rules withi~ the meaning of 14 C.F.R. 
.. 1 ~ ~ 

s •. 250."3.58 This is an u:nderstatement sinee a11 ov"èhafes are 

known in advance of' the aircraft's actual depatture. 

.. 

/ . . 
..... 
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Pl'int1ff'S.reserv~o~ ~~S 7 
1 

The undeniably dishotlo~ed and 
\ 

thus he had' estabHshed a prima faGie. statut"o~ ~t6}~~m. The" 
~ 1 < 

burden of proving the p-riori tyl,rules and compliance therewithlshifted 

f to .the·tartier. 59 • The Court ch~se not to believe the defend~nt 1 S rwi t-

fiesses. " ", 

f ,,60 
'Neither cre~itable nor trustworthy was the verdict dn 

the Allegheny gate agent's testimony. The agent couid not Have 
'1 

inspectèd th~ s~atus of ,a11 the tickets for" the flight in the short 
,\.... ' • ' \61 

time avahable 'and under tH:; pressures exiSting .at \:he' time. Two 
~ ~ 
internaI Alleg~y memoranda w~re ;roduced~fh indicated that at 

(\ 

least: two persons were boarded wJlo, held a lower priod ty than., fh,e 

PlaiFt1ff: one w~s w.it.l~stedj the"othër had heen preVio:~ 'c~n" 
,celled, as a l~no-show". The defendent pleaded these passengers 1 

ticketls,had an hp.K." )ta~~s due te) a t,icketing"error -' the court 

was not persu~ded~ "t?cordinglY t~e Court, ,finds, that the ~defe~dant 
.' ~ 

Allegh~ny has, fai1.ed to' 'sus tain ~ts burden of proying tha t i t 'èom-

p'Hed wi ~h i ts bqarding 

, '1' 

priori I;y rules/116a 
,~ r "\ . , ~ 

. ' 

"-

Basad on, the..-j u-dicial "re..~soning ~ in tlie a b9ve case., i t appea'rs 
, 4;1 \ ): ...." 

that no~matler how flexible the boa~ding priority ~ules~ one proven d 

" 1 1 r , 

violation - suellas ,a wait-listed pas~ng.er being 'accorded ,priority 

and (he Court will not .listen .t~~XC~Pt: t~ry e~'i"~~nce.' 63 \ 
~ t .~ • . 

'Phe. cas,.!'!law 
. 1 \ 

) , 

There 'seeIl;lst ~o be no consisten~' t~e to, ';r ~~l~pme~.:' ~n~ft the 

decisio~s'concernipg discriminatory bumping. The cases aeo~nd with 
L.---- ~ . 1 

" t .. 
~ ( -

J "-

.. 8 .... _____ -..I._ • .:.d _______ ~_·_··~ __ ~_~-T=__~'___-_ _= . .. ~ L 
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:ccusatians of humiliation and outrage butjOo th~ssue of w~ether or { 
... ' 

- .. not punitive damages should be awarded, there are ,t'lo concre,te pre-

,- ,r' 
ce,dents" since each case is apparently <tecided on th~ particular fac ts 

and circumstances. The cases in which dama~es"have been discussed, 
-'-

have been analysed chronologically for want of a unifying criteria. 

The precederls for denied boarding ac tions are to be found in 

the railway cases dealing with wrongful 
~ 

. , ~~ 
ejection, and recent airline 

•• d' ,64 h """ JU Jments ave 
65' 1 

citéd extensively from ,Cowen v. Winters which was 

~ " ' , 

decided in 1899. The ca!e coneerned an action 
• ~ J 

road -co~an;60 for ~he wrongful ejection, trom 
Q 

taken against a r,ail-

one of i ts trains" of 

a passenger who held a vàl,id tic'kèt, owing to the s-elling of a' number 

.of bogus tickets bi one of the' rai1road's authorised agents. The 
• • 6 ' 

'Court f~und' that the passen"ger wes subjec ted to "humili~tion". 7 The 

defendant' railroad company was foun'd to have ac ted wi th a IIhfgh-handed 

détermiI'l~t1on •• :-' \Ti theiut the least consideration for the, rigpts of 
I/M.' ' 

'88 the public. Il The contçmptuous disregard {or the rights of innocent 
, ~ • 

holders' Qi such tick~ts ,consÜtuted "t~at degrej of r~ckless- disreg~~d _ , 

for public lind co~tractuaL.~~Hgati:ons "as t"o justify the imposition of. '. 
. -1 ~9 ' , 

eX~lll{>lary daJ;nages by (wa,y of pùn shment. Il • T~es. findings seetn to " 
• ,. 

provide the, basis for, contemporar,y denied bo~rding ac tions and phrases' 

such as- I~t~ entir~ want of care" ~O and "the reckless indiUe;ence to 
, , 

the rights of' others is equitalen,t to:an intentional violation of them ,,'71 
, . 

are echoed in the reas9,ns for judgmen~ in modern aviation ca5~s. 
r , 

.. 

\' 

\ 

" 
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" 
. ,---\~ The cé!-se of Wills. v. Trans ~orld ~;lines, ~7? was dedded in 

1961)bef~the promulgation of' the C.A.B. ru1es with resp~ct to 
"'---' ' ' 

deni,ed 'boarding. 73 Thè p1aintj.ff he"ld a ,con~irmed \ ~eserved' s~at, ~ 
j.. ,-

aboard a T.W.Apy.~onnecting flight from St. LO,uis, l-!isso~ri to Los 

Angeles, Califo'rnia, but was bumped, a,long with an,oth~to{Jrist cla~s 
1 - ' .. 

passenger:' in favour of tw~ f~rs t class, pas~engers, 'who' were JCcot'nmo-

dated by being plac«;d in ,the ,:tourist section of' the aircraft~ The 
. " 

dèfendant "s ,pr~c tice wi th 're~pec t to 'oversold ftt'ights had been to 
.\ 

solicit ,volunteers, to--remove, 'those passengers whp would bt:l,least 
, - .. 

inconvenienced, to deny,boa~ding ta loèaD passengers, i.e. those 
,'1> , , 

b~ardin~or the first ;ime 'and ~thou~ conti~ing 'reservations, or 
, , t 

ta those whose prio~'reservations, were in doubt ~ue t~ lack of re-

confirmation. The plaintiff,however,had réconfirmed his connecting 

flight in compli~nce'with the de~endant's Passenger Ru1e~ Tariff. 
1 

, 
The airline, the Court'concluded, book the Plainti!; seat 

r 74 
"arbitrarqy a,nd capriciously", and ~ad fus unjustly d ,unr1so,n-

ably d~scriminated, against him. Nèverthe1ess, the' Court to~ins to 

• 
point out that a11 airline pass~ngers need not be treated precisely ... 

alife, perhaps to ~iscour~ge fr~vQ1ous 1itigatio~ if ,one passenger 

received an extra drink or an ext~a pillow. The p~aintiff was 
" 

enti t1~id ta compens: tory' damage~ - .thes~ a~o1lttted to the pri~:ly. 

of'a tell~hone calI t~'h~~ wife in Los Angeles 

ar#val. 75 Mr.',.'Wills' hurt fe~lirigs wère ç 
~~um l'~ $1. 54, 'the cos t 

'exp1a~n his de-~yed 
- , 

capable of being gauged and, 

~1. " 1 sat~on. 

~ . 
• '\> 

~, 
, "-

\ 

nat susceptible 'of compen-

j: 
~ .... 

... 
-, 'm<- I 

• 
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"White actual damages for violation of 
a person's right to travel as a passen
ger aboard an interstate air carrier 
may include compensation for plain and 
blatant instances of humiliation ~nd 
outrage suffered • '. • when as here the 
extent and nature ~f injury to one's 
feelings by public outrage cannat be 
estabâished, an award of actuai damage~6 
for suôh injury"should not be granted." 

t 

.. 
, lt would ha~be~n a sad day 1f~ aft,r winning his case, the 

- , 

~laintiff went home.~ith a mere $1.54 in his hand, but the ~ case 

has achieved prèminence bècause of the Court's award of punitive 
J
- " , • -" ('jo...r .. ~ '-

damages against the defendant airline. The violation of the plain~ 

tiff',S ~ights ,S a passenger and the need to 

every a1r pas,~nger from future encroachment 

, 
protect the rights of 

wartanted the assess-

ment of damages over and above the pa~~enger's actual injury.77 
" . t 

\ 
Folloting an a~alysis of oversales for,and removals fr~T.W.A.'s 

~ 

domestic~flights during the latter half of 1959, the Court held 

..::::::. that these ~ere strong indica,tions that the defendant ~antonly 

precipit~ted the very circumstances which necessitated discrimin~tory 

;' removal of, the excess confirmed passenge'r~ from its flight~. 78 Ex~" 

emplary damages ~ere !~arde~e,arnount ai $5,Ooo,7Q deemed 

necessary'\n vi~W of the prior occurring violations of the Act. . '\ ' '~ 

The next ,case which merits analysis was decided in 1972, five 

l . · years· af;er the C.A.B.' S ovèrselling rules' became effec,tive. In 
" 80 

Arct4bald v. ~ American Worj.d Airways, lnc.,' the hùsband, and 
~ , , , .; 

wife plaintiffs held ,tickets and c6~firmed reservations on a flight 
~ 

.... . , 

t 

. ' 

1 

. ' \ 
( . 

l ' 
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, ftom Tokyo to Guam. .In spi~e of checking in nearly an hour early and " .' 
~ 

receiving seat lssignments they were barr~d from boarding, whereas 
~ 
three~.,passengers were permi Ùed to board who had ade t~eir reserv-

~ 

ations after Mr. and Mrs. Archibald made thei s~ On rernand from the 
~ , 
, 0 

reversaI of a directed verdict for the air~e, the plaintiffs re-
or ' , 

covered punitive damages of $10,000.-
81 

Unfortunately there is no. rep'" 
......... 

orted discussion on the judici~l reaso~~~~~~!nd 
, -;/ ,. 

foll~wing on the~ a~d, t~nt on a Pèf ~laintiff basis, 

would not !appear to be out Vine.. , l '-...) 

the award, but 

( , 

The case of Kaplan ~ al. v. Lufthansa 
\ -82 

Germaà Airlines is a 
- ) 

~ l' 

decision in which the'Court appears ta have balked a~ awarding puni-

tive damages but,went about as far as it could in awarding comp~n-
~ ~ 

\ 

satory damages. Dr. and Mrs. Kaplan hel~ confi~ed firat class 

ticket, for ~ fli~ht from Lima, Peru,to-New York .City, New York. 

When they arrived,at Lufthansa's departure desk there was only one 
. ,4t j. 

first class seat remaining. Since the plaintiffs were husband and 

wife and because of Mrs. Kaplan'~ history of air sickness, the 
, -

plaintiffs declined ta be srparated and did not take the flight. -As 

in the Archibal~ case discussed above, the,evidence revealed that 
-\ , 

. three people had been permi ~ed to board who had rec~iv'ed. confirmed 
( . " . 

reservations after the plaintiffs had made theirs, in violation,of 

" the airline's policy ta give pxiority to passengers in the order in 
. 

, jkhich the reserva tions were confirmed. , 
/: ....,. 

6 'f 

'.n, 

" e" " ., ~ .' 
-' '-

,. 
~ 
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'1 

\ , 
In this instance, unlike the Wills decisiQn, the Court decided 

" -, 
that there was some objectrlve measure of the plaintiff's hurt' feelings, 

and sense of outrage. When pro Kaplan "diScussed" the, failure to 

honour the Iteservations with the defendant',s agent Mt;. Geiser, -the 

latter "addressed Dr. Kaplan 'in a hostiie manner, using' offensive . , 

langùage, causing great embarrassment,humiliation, acute emotional 
, - .. 

d 1 
,,83 

an psychologiea1 distress to bath Dr. and Mrs. Kap an. In 

addi tion, ... the plaintiffs experieneed anxiety in regard to their 

predicament of being in Lima without hotei accommodations. There 

were, .however, o'ther consequences ,Qj the plaintiffs' treabneil.t • 
. 

As a resui t of the hostile and offens,ive language and manner of Mr. 

Geiser, ~ogether with the uncertainty df travel arra~gements, Dr. 

Kaplan experienced headaches which only abated four days Iater after 

,receiving ~ painful injection. Not only did the offensive language 
"" . 

cause headaches, but it a1so led to the reactivation of Dr. Kaplan's 

recently quie~cent ulcer which'required twa weeks tre~ent.84 ~ 

, ~physica1 pain and suffering was worth $1,500. Moreover, 

the embarrassment, humiliation, aeute emotional a~d psychological 
, . 

distre~s was, un1ike ~he ~ case, quantifiable at $1,000 for e~ch . 
of ~he p)a,lntiffs. 3ut there was more to ccfme • ../ In addition ta the 

$10.00 spent on taxi-cab fares looking for a hote1 and the $32.00 ' 
f 

/) )lit • 
hotel charge,~. Kaplan, an orthopaedic surgeon, was~eld to be en~ 

( 

• 
titled to recover the fees he lost due to missing a day's work. By '~ 

being forced to cancel scheduled appointments, the'plaintiff suffered 

j loss of bi11ing of $1,030. which he would ~er be able ta recover. 85 
... 

/' '\ 
" 

1 

;:, 

f 
\, / 
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It i5 harq to believe that 0Kthopaedic surgeons are 
... 

,c, 

ing overtime and that those lost appointments could 

incapable of work

no~e bee~ re-
". 

scheduled. - • 

~ ::--- , 

'0 

The Court appears to have gone overboard in its award of compen- \ 
'> 

satory damages - perhaps because, unlike the ~ case again r the 

plaintiffs did not establish a course of 

be charae terised as "wanton, oppressive 

tortious cc>pduc't ... 
a'nd malicious, .. 86 

whlch èould 

and thus 

punitive damages could not be awarded. One cannat 'help but ~spe~t 

'tqat ~e fact that it was a foreign airline ang. that the of,fensive , . , 
\ , 

agent was a Peruvian citiz~n~ad sorne ~earing on thelengths thè 

Court was prepared to go to in order to c.omp nsa te the plaintUf.s. 
<. 

, ~~ _ ~ L ' 

'\. 

t'" )\ 

1 

In Smith v. Pieœmont Aviation, Ine.,8? the plaintiff was to be --.-,0 - . \ 
a participant in the wedding of a close friend and was ~equired to 

:attend the wed'àing rehearsaL the .day"' befo~e. He was book~l on a ( , 
Piedmont, flight from Atlanta, ,qeor.gia. to Blue, field, Vïrginia.' The 
~ \( 

,j !\'\ 

flight was Qversold and had' been board'ed on a firs t come, tirs t 

served, basis in violation of Piedmont' s boarding priority rules 

which :s ta ted that' oversold 'flights were tOo be boarded acc'ording---to.

:he time and d~ the booking of their reservatiooo 

" 

Mr. ,Smi,th was bumped, but his luggage made it ooto tl1e flig~t. 

" J.' .'1' l*" , ' ~ Unfor~unately for the ~laiotiff he h~d packed aIL nis;noney in his 

bags. A,Piedmon~ supervisor, Mr. Griffi'tts, refus~d ta remove his 

" 

• 

. \ 

,1 
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'1 

, luggage from the aireraft. Upon requesting a private flight, the 

-' 88 
, plaintif,f was treated rudely and was ·insulted by Mr. G'tâffitts. 

- He suffered a great deal of emotional distress and humiliation~ 

/ . 
and added to the rude and diseourteous treatment by Pi~dmont's em-

ployees was the eo,*seious disregard for his rights that Piedmont 

exhibited by its eonduct. 89 The beleaguered Mr. Smith stoo~ his· 

ground and did not aCèept the p~oferred denied boarding compensation 

che~ue and partial refund cheque even though all'his money was'by 

that time on its way to-Btuefield, Virginia. He ma~aged to rent 
1 

an automobile ~th a cre'dit cardo Alas, he arrived 'too late for 

the wedding rehearsal and, Wèrse still, h~ missed a part of the , 
rehears~l dinner tha t followed.' 

~ 
t~é District' Ceurt, nàn-att~ndance a,t wedding A~~ing,.to 

rehearsal dinners obvious1y merits the same attention as he ean~' 

e~llation of patients' appointments, 

only compensatory damag'es 'comprising $51.80 actual 

eost of renti~g ,a~ autQmobile plus $1,000 for emoti 

not 

the 

istress and 

humiliation but alsq punitive damages of $1,500 wère awarded against 

'_ ;!iedmont'on- ae&eUnt of its 

", / _~oarding priority rules. 

knowing anrl continuing violation of its 
..F 

, 
j 

1 

~ 
1 -. 90 
The Court of APpea1, bowever, modified the judgment. The 

" 
testimony had revealed, that wh~Mr~mith had r~quested three times 

that Piedmont at:'!fnge a charter flight for h'im to take him ,his 

1> ... 

,..' 

1 

i 

, J 

~ 
" , / 
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.. fi, 

de~ ~r.' a tion, the Pièdmon t Agen t had sai d : "1 don' t ~~ow when you' re 

go~n to get tt through your th~k ~ad we're not going to rent'any 

~ airp anès, or charter you a",flight." This statement was found to be 
"'-

rude and insultirtg by the District Court, but 'the Appeal Court 

foun that the "thick head" comments would only support an awarq. of 

nomin l damages a~d 'they had;l ready been adequa tel
o

Y, ~ered on' the, 

compensatory' side. ,Although the airlines had fril~d to follow ~hei~ 

priority rules, o'Verall the Court lo..und that they were "unable to,'-'" ,', -
.distil evil motive, aètual malice, deliberate violence or ~p~ess-

.., 92.J 

, ~v \'" 

. ion from rt:his episode" and rev7rsed the 'judgment for punitive 
li 

"-
damages. It is interes,ting ta' note that in this case, as in the 

Kaplan case, the Cou~t came up with an objective measure of th~ 

plaintiff"!3 ~urt feelings and sense of outrage, wp.lch Ra.§ 'used to 

compensate the ... plaintiff1rather than revert to the use of pUlljitive 

"\0, / - t 
damages. 

On remand, t~e District of Columbia District Court in the Nader 

v. Alleghen~ Airlines, ~nc.9) case 'r~aGfipmed'in 197894 the main' 
, , 

, .' 95 
part of the judgment they had handed down in 197~. Ralph Nader 

"')r< 4 

had agreed lo address a meeting of the Co~necticut Citizen Action( 

Gro~ on April ZB, 1972. He held a confirmed reservation o~ 
l 

Allegheny'.!?_ fLight' from Washing ton, Q.C. ta Hartforc;l, Connec ticut. 
~.-- -

~e was bumped ,from the flight and 
1 

th~ siz~ of the 'meeting (a~d alfO 

butors) diminished considerably. 

asoa result of.his non~appearance 

the n~mb~r ?f potef! contri

The plaintiff was awarded $10 

'0 , 

" 

(~ 

", 
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, 1'-"" 
compensatory damages96 on account of Allegheny 1 s violatio,n oi 
section'404 Cb) of-the Federal Aviation Act. An award of $15,000 

4 • 

in punitive damages was also made" not on the basis of dif:icrimina tion 

but basèd on the defendant rs fraudulent ~srepresentat1on to the 
, " 

nla.i'ntiff tha.t he ha.d a confl:rmed reservation. On Appe!'l~, the D.C. 
li l ' 

Cl~u1t overlurned the flnding of fraudulent mis;eprese~tation, finding' 

, that 1t was not supported by the evidence. The Court found that p1ain-, , . 
tiff Nader 'was""an eitraordinarl1y knowledgeab1e passenger, an able 

/' , -
+a~r-an~ ~ famous and ~stingu1sed advocate of consumer rights, 

l , lJ ~.> 1 

Inc1udi~g " ri(!\hts of ai~;ine /passen~ers',~19?-\ some~ow one gets the 

_~eeling t~t_ thè p,hrase "smart 'Alec" .,was nôt far fro~ Robb C.J.'s 

mind,- In i ts wisdom, the Court of Appeal rev;ersed not only this plain
't 

tiff's aWard ~f $15,000.00 punitive damages but also bis award_ oi 

$10.00 compensato~ damages. ' Sic transit gloria 'murial. 
, - --

d' 
At the time of Writing, it is unclear whether the case will 

be' returned to the United States Sup~eme Court. It should be ,-

1 -

remembered that the Supreme Court merely adjudicated o~ a pro-
'- ' , 1 , , 

cedural "'tte~, namely, whether~d~r the doctrine ol,prim~;/ 
, "1 ' " -!.~-

jurisdiction, the C.A.E. ought to be a110wed to dete~e whe~her 
, ,,- .. / 
fallure to disclose the practic,e of overbooking was deceptiv,e 

~. 

within the meanj;ng of section 411 of the Federal Aviation Act of' 

1958, before the issue of the plalnt1ff's cbmmon law c1aim ~or . ~--
fraud'4ent misrepresentation was purs~ed. +'he Supreme ,Courl--re-

'- , 

versed the order of ,the Appeal Court" which had granted a stay to 

, ' . 

" 

\ ' 
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i ) 98 
gi ve the C_.A.B. the o P]?O rtuni t::( tt) act. \ 

... 

l 
AlthOUg2h ~he Oourt. has not passed judgment on the sub3tanct 

~Of, the cas~, ~ view ~~'the two'~t~e~ Ap:peal Co~ dec~sions on\, 
( . \ 
overbooki'ng which are discussed below, it would appear unlikely \ - ' . \ 

_ l - # 

that the D.C. Circuit 1 s conclusion w;Ul pe 'ove:rruled. ' , ) 

At first in~tance, the.'Connecticut' Citizen Acti,oft "'Croup {C.C.A;G.) 
- .", 

" ~; 

'~ hàd also been awàrded punitive damages for their reliance on Allegheny's . . 
~, ~ 

~raudulent misrepresen~~tion that plaintif! Nader ~d ~ confirmed ., 
" 

reservatian despite the fact that the C.C.A.G. was hot a direct party 
- -

t~'f.he transa.ct~on in 1 ssue .99 Ôn a;peal, tl)e Cou~ of Appeal s 
......' , . 

reversed thi~ holding Ion the ground that th~ plaintiff C.C.A:G. was , 
" 

too remote from the transaction to be owed,a dut Y by the defendant; 

~n the absence o,i such a dut Y , a pl ai ntiff. ma~~ot :;;covet even if i 

all th,e elements of th? common law ~ort of fraudulent ~srepreslnt-

atlon had been proved.lOO " 
<, 

. ... 

Ir ' "-

On remand, _the e.C.A.t. proved that their di~ector had tele-
, .----' 

phoned Allegheny to 'confirm t~t Mr , N~d'-~- reservation an the 

fllght fut eVlde~c~ was not producêd ~at 't~~ directClr had ldenti~ted 
~' 

himself, ta A1~ghenYJ his arganization ar his re~son ,for 'calling" 

dlegheny had no special reason' to kn~w of 'the e ,e .A,.~·' s reliance', 

Thus 

-, . -
l ' , 101 

or éven of .Hs existence. This dism1ssal "af the C .C.A.G. 1 S action 

" was obvioUlBly ~ted, ~erwis~ th~* partie~ such as the ortho- ' 

, • /1'02 ' 
pa.e~c p:Ltient~ in the Kapla.n. case ~r,.\the wedding firty in the 

. Smith10J c~se might also ha.ve/cfe~ i~f!. posi~ion to sue,104 and what 
--r--,' " \ ' , 

\ " 
'.\ 

-c 

" -, , 

" 
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started out as a sound business practice; might, end u{Y as an invitation 

to financial disaster. 

V 
Perhaps i t i,s _ difficul t 'ta sympa thise with the plain tiff s in 

105 ' 106 
these discrimination cases. WHls, Mortimer and his c<?-plaln,tiff 

107 " 
Hoffman, and Nader . are lawyers the latter a1se be~ng a self~tyled 

d Ka"" 1 lOB i ~),,:Cf d· ... JI:> "'i l consumer avocate. p an ~n ortnopae lC ~urgeon; F tzgera d 

is the so-called F'irst Lady- of Jazz. AH can well afford to come to 

court, ~n or lose. But what of the everyday housewife1 It is 

-
gratifying to be aple to claim for the lest billing of patients but 

how, dQes ~ 1 Court assess a homemaker' s lost t!me? 

In Karp v. ~ Central ~ Lines, Inc.109 the plaintiff ha~ 

, 'purchased two airline tickets fr~m' Mil~aukee, 'Wisconsin (to La'nsing, 

Michigan,for h~rseif and her two,infant children aged twenty-one 

mon th 

, 

ten months, the latter travelling on ber 1ap. The plain

tained onfirmed r,eservations for two seats,' but ..,fen she 
'--~'~ 

presentea hersel~ for boarding she was told there wa~ only one 
, . 

remaining available seat on the aircraft. 'Despite the- information 

that t.!te ~unger cbild had recentiy ûndergone s..urgery in Milwaukee' 
'~" 

1 

and needed ta, retum home t,o Mic~~g.:~ th as li ttle delay' as possi- .... 

ble, t~e dèfendant'sagents re~sed to 'a11ow the plainti~f and her 

clrlJ:dten ta board. The on1y e'o~~Ssion mad'e was tha t the plain~iff' s 

. 'baggage eo~ta'ining- h~' child,' s medication was uIlloCed which involved 
, . 

recalling the aireraft to the ramp. The oversold flight was sched-

u1eq ta depart at ~:35 p.~.; the defend~nt~'~ffered an alternative 
~ 

, . fl~ght st 6;30 p.rn •. but this invol~ed a change of planes, and the 

\~.--~ .' 
/ 

.... 

.. 
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defendant would not guaTa~tee assistance to the plaintiff ~nd heT 

minor children and theiT bagg~ge which was heartless in the extTeme. 

AnotheT alternative flight was offered at 9:00 p.rn. but this was 

refused because i t was too late for the children. 

Owing to the proferring of alternative flights and the ,retrieval 
" 'r' 

of the baggage, the Court could,not impute any wanton or evi! motivè 

to th~ agent, however, the airline's instiuctions to de termine 

priorities ;n violation of its ~ priority ~les 

in wantan disregard of the plaintiff's rights.
110 

. . 
amount\d~to conduct 

Compenktory 

'damages were awaTded ta ~h~ tune'of $3.00 and punitive damages in the 

amount of $2,000 were awarded due ta the unreasonable discriminatio~ 

demqns'trated a~a~ns~ pl,aintiff.111 The inconvenience and hard-
, . 

ship suffered by Ms. ~TP.:would appear. ta have been worth less than 

, tha,t suffeTed 'b~ Na?er. In a11 prqbability, a mother ~ith 
"J ··~7·· "' l ' \, •• 

two infant chfldren, one of whom, ts in paor ~hysica\.l condi tian" is 

'. in a fa, worse plight than a guest s~eaker who ~ill not'be on ~ime 
\ 

for his spea~ing engageme~t. Denying bo~rding>to. a woman ~h two 
" ~" ~ 

children appears ta be the antithesis of the philosaphy,of denying 

boarding ta those pass~ngers who would be least inconvenienced. It 
~ ,.. 

appea~~s "'tna t the D1st~ct Court in .t~e .Ka.rp case 'ffS.s parsimonious in 

rts awarding of punitive damages. 

.1" 

On appeal, events took a dec1ded turn for the worse as far as , 

the plaintiff was conèerned. The Seventh ,Oircuit (per curiam) 

'> 

,i .. - ~ '. 
, , , , 

" 
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" 4 " 
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d h d f ~. d d l f M K l' h r,everse ; \ e awar 0 punl t~ ve amages an e t rs. arp on y w~,t 

her award ;(r actual 4.mages - the princely sum of $3.00 O.S.: Th. 

air1ine h~d U~jUstlY discriminated ,against her i~ violation of its 

prior~ty ru1es~ 'set forth in its filed tariff, henc: the award o~ ,.. 
actual damages.' But failure t9 f~ow p;iority rules, whi1e cons ti-

tuting a teehnioal violation of the statute's' requirements as inter-

preted by the Board, is not an act aggiavated by evii motive, aetus1 
\ . ~. , 

malice, ddiberate violence or oppression,112 at least 'whell the " 

'-
u~written fUIe that is being foilowed does not invidiously ~ 

inate against ~he plaintiff. 

. ' 

...... 
... 'li"'''· 

The C,urt aI 50 noted, obi ter, that the ,'flight was ovèpold due 

ta negligence on the part of a tra'Ve1 agency due 'to i ts failure to 
,~ 

inform the airline of the ~ssuance of tickets to an independent 

party of four. Howev~r, dnce -ooly tl].~~fenda:t airline had -viol

dated section 404 (~), \ the District Court dismissed the thir~-party 
- - 113 complaint against the Matsilje Agency. It would appear that 

. "\ 

~~rgumeni~ coneerning the,fau1t of the third party travel agen~ 
have n~-artngowhatsoever on the question o~' whether the a~rli~ 

~~ 

-----unjustly discriminated a§ainst thê!p~tiff. 

t 
• > 114 115 • 116 

The Appe~l Courts ~n ~, Nader and Sm~th are either .. 
". 

a.ttempting to create a distincotiion wi thoul ,diffe,rence or they ~re 

4 
ma~ policy ae~is~~ns. When is discrimination aggravated by 

~. 

" 

• 

, 
)II' 

JI 
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,evil motive, actl!,al malice, del"iberate vlolence or ,oppression, or ,', 
'1> . ' ~ 

, 
• . 

J 
., f ,-' 

" 

~h~~ is-ft metely discriminatoty, ~he contex~ o~ bu~~ng inci-
ç" "117 Q ~ 

::: ::e: ::~t::: t::: :0:°:: t ~: ~ ~ .::: rep r:::::. :::: ::
1 

:::?c: o~:~~ ::::: , i. 
bera te' and, a11ou"§'~ disrega-rd o\f.'~he eff~è t ai its p~licy .Q~ i ~s pass- . 

'. l ~ .... 
enger~" and the "mere/fact tnat a fraudulent practice is éommonplace 

, ," . 
#>. .' 

, ~n a ~4rticular ifustry in ~o. way d~i,:"es the practice ,of, i ts out-' : 
. '. l'.J-
I r'ageou's chad~ter. fi Th~co~J~ 6f Appeals (D:C .. Cir~it~ ov!=r.turoed 

( '\ (.;1 

othe finding of~uJule misrepresentation, but the principLe remain~ 
1 1 ". l ,,' , 

, that what i5 wanton and outrageous as regards one plaintiff should 

.. .6". \).a1so be ctllou~ an~ fraudu1ént as regards anoeh~, or butl4>ing ..... inc'1dent~ 

11"'\ are devoid of 'ma1ice ancf reck1ess disregard for tl'\e r!ghts of others. ' 

The 'faet tHat -the Courts ~re 'no longet wilHng ta give out Nader-type 

awardsr'indie~tes l?ot oniy thei'; con~'onation of the pract:Lce, but also 

\ 

denied ~oardi~g. compens,a tion 
J '1 ' 

their satts~ction with'the amoutlts of 
t , ( 1'\ ,:' 

whiehllll~t b • .:.ra~d a~~ t~e'l atte'rnative &avel"a!=tangements""which must 

. • 118 
be made, by j~e~irlines oq behalf of t~e ~umped~paasenger., AL-

I .".1 r. , li. 

1l'thouglf. it ap~ear~ that North CenJIral acted eallously t,owar_ Mrs. Karp 
• > '" .' , - ,,' 

À 

\ 
\ 

(J ~ -. • 

\ '\. 
\ ' 

, j 

~', , 

ând her ,ehildren,;,. ~n,d, any <f'.~.irline Iw~rt~ its salt wouiÇave deplaned a 

healthy th1aceomp.mie~ ~ale (exeI1 Mr. Najer, if ~ec~' . ary) ~sing, various" , 
...... ~ 0 ;, ~ J 

"- ï . , m?~etar' in~u~etn~nts. if an appeal to hi~ chivalry ,:w:ent, unhe'ded, ,in 

',: the~ni t~d S ta t'ts tOda1~!ccep ting t~ pro'ffered 'comp)nsa-tion, al ter-o . 

, 
• 
)>' 

\~ 

J 

" 

f 

" 

.. 

(' 

" . /.. ; 

J,'\ 

e, f' , 1 

/ "native transp9rtation, a~ologi~, and ~s many free ~s as possible, 'c 
• "J 4 "__ ", ' 

~ . \ J "". - '\ 
,.. might well be the wisest (course of ac.tion that,;a lfumped pas~nget can 

, ,.. . ." o. l \ ~. 

\ . 119 """"" . J r. . - '--
.. ,"''f~ke. _~ ,~, ~~dê,r ... type awads. t"eached , t'he a, tzenith in the Ap'egheny ~-

" !.u,. ~ 1 

C "l1n~s,.!EE..., 'Distri~t, c~~rt, d~~S\\nr ~-1973, pôthing 

,,geen ainee or is likeiy t~ bé/~ aga in • . , 
,o" 

llke it has be~Jl 

\.., 

( 
, ' 

.C 
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THE CANADIAN POSI~ON 
, r~ 

The carrfers' tarti'fs 

65 

~, 

.. 

Ir 

--', 

..,.. 

" l 

~ 

~, . 
ln ~anada, as hàs been mentioned befor~., the Canadian Transport 

CO~iSSiO~ does not have specifi~ tegulation~ concerning the over

booking practices ~f airlines, untike' the~ C.A\. 's Economie Regûl

-~~ion 250. Instead the C.T.C. has acc;ep,ted the, filIng 9( tarifEs 
fi 

by the carriers, providing fpr denied boarding compensation ta be , ' , , f: . 
pa~ in ~ome situ~tions. The Passenger Ru1es Tarif~ f~led by Air 

- < 1: .. ~ 

C ris..! CP A' '" d h - - -, 1 ':'1' HO, "1 ' h ar""a, lr an t e reglona al'l':.1.lneS are very Slml ar, ,Wlt ,. 

.. 121 
Air Canadals tariff serving as a model for the others. 

',~ 

rA' 

( 

A copy of Ai~ Canada t s denied boarding- compensation ~,ules, ,~ 
, , " ' 

applicable' from potts in Canada to Bermuda, th~'Baham~s and points 

~rf the Caribbean \ an Europe', between 'points ln Canada and points 'in 
',U " ? 

the United Kîngdom and from Antigua, the Bah~mas, Bar9ados, GUad~-
\ '~~ 

loupe, Hà'\ ti and MarMni-que ~ points in ~ana4ta ls in'lluded in ~ 

ap'p~,nd'ice~. 'As there is Jo simÙalO provision to sec tion 404' (b) of 
... ,. 1 ... ," 

the Federal Aviation ~'o:fi ~ in Canada, 'tariffs such as these are 
,,') '. 

the sele source of rule-making,relating tO.denied boarding. However, 
" ,j - ' . ·:122 

, as was demonstrated in the Hendlèr v. Iberi~irlines oE Spain' , 

ca~, the tariffs are not necessarUy blnding on the ,pas~";ntgeli. 123 
,l ,L 

.~ 

Tte tariff ;ules are somewhat similar 

>-~' 
to" the C.A.B. regulati7s. . , / 

1" 

CompensatiQn i5 based on lob per cent the value of the remaining ' ~ , 
flight çoupons 

t· , 
-4. 

) 

, \ 
" 

, 
ta the, next stapoyer, or if none, ~ the destirtation, 

-1 

,-

l, , 
, ' 

........ ,.- .. t ~~:\ \, 
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l ~ , 
,..Ih ~ 1 124' , with maxima and minima whi~.ary according ~o the country, con~rned. 

~ - l , 

AccE7ptance of th~ ~,enied b~rding compensation r,elieves\ the carrier 
l 

from any further liability •• 1Z5 The ~~_~~~i~~ pr,iori4=Y t::ules are 

, ' "" , .;: 
clearly ,spelt out. Volunteers are first sought and if there are 
/~ " , 

insufficient number forthcoming tien pa~~engers are denied boardi~g 

involunt,arily, beginning-with the last passenger to arrive at the" 
~ . . 1 

,1 126 ' 
ticket lift point. A slight bias exista in favouT' 

\ '. i -, 
of passengers travelling du~ to thé.a~ or- illness of a member 

~ ~ .. \ '- 127 
of' the passenger'· s fami'ty, aged passengers or unoccompanied children. 

jJ. 

, r" _ 
(These- categories of unbumpable.pas~engers are disc~ssed' ~or\ futly 

, > 
. beiow along with ~eir United States'~,counterparts.) 

.. , , ~ -
i: 

The ~ase law ~, 
« 

,~ '\ 
" ,\ 

" , -
'. The Cana,dian, ,case lawon the subj ec t 1S very 

" 
is 'reflec,ts the contractual nature of bumping and 

\ ~ 1 1 

of discr'imt'hation a'$·,such. ~ Quebec decis~ons 
. (\ ':.' r ' 
for no other reasQn than far the extremely small 

, . . '''', 1 * '. 
awa+ded as damages! ,', 0 , 

, .. 
, 

sparse;, wha t there 

no mention i5 made 
~ . 

are'notawarthy, if 

amounts which were 

. , 
f ' 128 

In ~ Aeèherli v. Air Canada, ,the plaintiff and;her two 

" 1 

minor daughters were bumped from an Air Canada flight fro~ Montreal . , \ 

to Nassau. In this case the 'three passengers were not denied bbard-
\ 

ing in the usual sense. since they wFe orde'ted to disembark, having 
"e' f . 

.. 
. J ~~ • 

'\.,0 ,.,. 
~ 

' .. 
'\ \ . , ............ .. 
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" 
~ \ 

, 
alr!=aây received boarding passes, ~uly boarded tne aircraft anô sea ted~ 

were a~ai ting the'ir departure, No't only were alÎ three of them 
-, 

- " , 
Ipublica~l~ humiliatecl and weTe fotcéd to' incur ·expenses , sineè th~ 

also, biause 
, , 

luggage Was 'not r~turned to t4em,.!for several days, but 

- tht,s was a :'packa~e tou~:': th'ey,'l:ost 
~ 

th'f:ir holfday. There was no 

. 
~-

thlr t~re,~ them 

, 
i 

que~tioh of ,them being put on 'the next flight, 

never reached Nassau. 

Air Canada had 

• 
which deny boardipg ., , 

I.r -
( 

ne:) other -reference 

1 

, , 

Obviousyy violattd 
J ' 

J ' 

on a f~rst come, first 
1 

serve.d basis. However, 
, 

to the carrier's tariffs and the whole 
J 

tenor of the decision g" es th~ impression ,that the Court was march-

ing to a different dip 
1130 .-

er. ~ T~~ Plaint~_~f was aW4-rded- $~39, which 

she had paid to Voya es Europa Travel for the holiday. This~had been .. ~ 
the packag~ Fiee' only .Bie f~ight but: also the 'hotel 

, 
ac~ommoda tïo~ us in this inptance, . the air carrier had to re~, 

.-"... 1 
'imbur~e mofe thAn the valu'e of tlie ·flight 

, S 
cO\lpons. When i { came to . \ 

awarding cGmpénsation f~r the plaintiff's 108s of face, loss'of 
... 

\ 

bagg_~ge and 10ss Of hol iday" (which, wh;.n compared wi th the fac ts 

131 - 132 -. Ij 
in the Kaplan land Nader cases, would appear to warrant a sub-

l ' 

stantial- awardr~the Court was h,~t as generous. "Le p'réjudice ré~l 
\, ' ' , ' 1 

subi personrlellement par la demanderesse est assez dj,f.ficile' ~ 
, ' " ,;1 ~33 ' , , 
Evaluer. . Nevertheless, the learned Jud-ge, conduded ~at the 

injur~ d~ne tfr the 

.vac4·tions 6ll\riously 

dinners! 

plaintiff' was only. worth a miserly $200. Missed 
, } . - .' 

do not rank alongside missed wedding rehearsal 

. . 

'~ 

or 

fi 

il: 

1 
l, 

/~, 

f , 

, 

" 
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, 
Th~techer:i case 'was one which inVOlve?,a~~harter flight 

and,is thus not strictly comparable ta ,he incidents involving 

common càrrier, scheduled services. It should a150 be kept'in 

mind that charter flights paid for • there are well in advance, 50 
.' ' 

would appear to be no" need to overbook such 9 i ghts , since no-

" shows forfeit thei+ fares. 

------
Dec a ry J. ,0 bviousl y f el ~ no n.jld to ~ake in to aceoun t the . ~ 

trend, in j uri sp rudence ~i ch ha s \;e~e l ~ped in Engl and in connec ion 

wi th "holiday" caSes. As opposed to the, long held judicial Vi)2W 

, , - .~ 
that ~amages éannot be recavered for breach of contract if nb real 

'1 ! . ,,134 
physical inconvenien~~ 1;"esul t$ but merely "disappointr,net!~ lof mlnd , 

OT "inconvepienq! such as annoya~ce and loss of ',~atiop. , 
~" ' 

, '... 
or for ~e~isapP?in,ted i? a par,ticular' th~ng have 

t , . d' .,135 li f th' h i i se your rn1n upon, 'a ne 0 au O~l ty as ar sen n recent 

years which challenges the' basic maxim t~at injured feelings E!! ~ 

do not justify an award of damages. 
) 

Th.e English courts ha've been 
, 
( 

raising the issue of whether(if -the circumstances of a particular 
" 1ifJ"'." ~. 

contr~ct a~e such that,breach by one party could clearly be ex-

~ pected to lead to distress on the part of t~e other, this should oat 
, 1 

'--

serve as grounds,for compensation~ 

--,~ 
In Jarvis 

/ 136 
v. Swan's~, Lord Denning,M.R. explored this 

• 
area Qf damâges arising from k contract for a pleasurable purpos~, ta 

" (-:.' wit, an invigorating and amusihg wi~ter ski hoUdey a,t a "House Payty 

~ ~ 

\ 

1 

l , 

t ' 

. '" 



• 

,\ 

\ J 

, 1 

, . 

- • 

1 

Centre" in Morlia~p", Central S.wit~erland, .,which was advertised in 

: Swan'. Tours brochure. In August 1969, Mr. Jarvis, 'r~lt~g ~:, • 
the promises made in the brochure,' booked a two,..week ;ki vaca tion 

covering the Christmas ho1ida~ periofl. Alas! The live1y houle 

·1 

parties, of the fi,rst week were very diluted and in the second ~ek 
, 

the plaintiff found there was no house party at a11 since he was 
" 

the only resid\nt of the hote!. The skiing ,faci1ities~ food and 

entertainment also all fell far. short of what the beguiling bra-

chure had described. 

The Ilford County Cour~ound that: 

" During the flrst weak he got a 
holiday in Switzerland'which waS to 
sorne extent infe~lQr .; •• and~ as 

,ta the ~econd wee'k, he go t a holida, 
wh i .. h , was very -largely inferior. ttl~, ... 

\ 

and awardeg the lucklèss Mr. Jarv~~ .1:' refund of SOi'. of tl)e tour 
p \ 

o~~torls charge'on the basis that the ho}iday provided was in-
~ .. ~ 

feri'ôr tb that warrànted -and paid for. \~ _appeal, the Çourt~f 
\. .' . i4 .. 

Appeal increased the award to ~ 125 (approximately tW1ce what the 

p1aintiff had pail) r-eastining that Mr. Jarvis ëas enti tied ta he 

'!I\ 

compen~ted ,"s' di'sappointmel).t 

ent~rtainm~t and facilities offered. 

ioss of the 

- ,. 
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In reaching 'this conclusion, Lord Den~ing pointed out that 

just as dam ges could be recovered in tort for nervous shock, 

sa ~ere ment 1 distr~s~d vexation a prop,er head of claim 

f a contract 

. ,_ 138 
ment and enjoyment. 

whose ~mary objective was ent.eitain

While ther~a~ no a~t~trto define 

exclusively what contracts- fell in,to this category, a contract 

for a holiday was certainly one fn which ié was within the 

co,nt.e~lation al the parties that inadequate performance could 

cause dis ~ress. 

.• It' appears that th~ Jarvis decision 1s being seized on to 

f ;~tifY aw&rd~ of damages for vhrlous typ~s. of injuries té f~el-
~ ~ , '139 

ings in holiday-related cases. Thus in Webster v. Johnson, 
,". " 1 • 

the Pakistani plaintiff'was refused ~~ccommodation by a landlady 
',il' . 

,which as a ,esul t spoilt his holiday. 'In addition ta recovedng 

the eX,tra c'Osts inc·urred in obtaining al ter~ive accommoda tion 
•• '"'b 

'. 

at short notice, the plaintiff was awarded t 25 for hurt !.eelings. 
'.v 

Along, the same Unes,' in ~ v. Intasun North~140 a diS:strous 
\ 

~family holiday in Tenerife which resulted fr~m a diff~rent hotel 
~ ~ 

than th~t booked beifig made avai~e, Led to damages of L 300 
, 

1 be'ing assessed for '~assauL t on feelings". 

f 

Lord Denning M.R. and the Court of ~ h.v. reiterated 

in the J ckson v. Hori~on' Holidays 
, 

':he theme of the Jarvis judgment 
,. 

~ ( 
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' . .. 
decision. This, case', alsofvol~ed "a hotel ~ich had 

, 
advectised, in a brochud-lssued by the deferidant trav~l 

agency, as having ail the facilities fo~ an enj~~able holi~ay 

in Ceylon. Upon arrival, however, it was found that there . , 

was no connecting door between the children's and parents' 

rooms (Whiih had been spetifically requested) ,and, in any 

event, the children's room was unusable because of mildew 
") " 

a~ fungus on the walls; the private.bath, shower and lava
<il 

tory were àlso dirty; the food w~s distasteful; ahd the ., 
advertised mini-gol~, s~imming pool and beauty and hai!dress

!'), 

ing ,salons were non- exis tan t. 

.. , 
In an aC,tion for breach of contract i t was held that the 

1 142 
plaintiff was entitled to~damages, not only for the value' 

1 

of the holiday and the discomfort, vexation and di~appolntment 
\, , .) 

,which he 'himself 'h~ sùffered, but also for, ~he discomfort', 
.. , J 

vexation and disappointment suffered by his wife and children. 

Quebecers~t would seem are made 
\ 
" 

under the 'civil Law, one ca~not claim 

of sternef ~tuff for 
.~, . 

for solati'ùm doloris in l 

i 
• ! 

J 

l 

1.4~ ,;the event of a death, nor injury ta 
~ ... ' 

feelings on account of 

a holiday tha t was no t merely "very largely inferior" ta the 
{ " 144 

completely non-existant. • ~ one contracted for, but' was, in Jact, 
, ,,' 

Î 

.,~ 
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, 
The lecherli case was cited in~he 1979 case 01 Stephèn Hendler v. 

Iberia Airli~es of Spain. 145 Th~ pl~intiff had been bumped from a 

- ", 
Madrid - Montreal fligpt due to over~ooking practices. N~ amount 

of, pleadlng concerning his father's age and~ivr'ious heart condition . , - ' ~ 

woul,d dis,suade the defendan~ and a11 he, encounter~J was 

of ungl!=asantness. Il Mr. He)ldler. W'as refused t~e7i1~e of the airline' s 

" t hree hours 

telephone and the defendant airline c1ai~ed it wa~ only liable tQ the 
_.$- - t 

~p1aintiff for a-maximum of $50, the amount specified in atticle ~VII 

146 " \ - "' 
3 (i) ,of the General Conditions of Carriage prepared by the Inter-

nationai Air Transport Associati~n (I.A.T.~~hiCh had been i~corp
ora~ed into Il1eria'~own conditions of"'1caïla~~.l4-7' Hadjis"j. teas-

'1 

oned that ,a.! though delay is a typic.u ris~ of air cardage, an airline 

" " ',. '" cou1d not plead the $50 limitation if it refù~d to receive a passen-
,,'" , } l ... ( , 

ger who had-shown up in due Urne and"' the f11ght wa:? performed on 

, 148' \ 
schedu,le. ; Moreover, for carriage be twedn Canada and 0 ther countries 

~ 

1 ~ 

regulations are not those of i.A.T.A in view of the'fact the relevan 

1. - .' 149 
that canada~has adopted' her own regu1at1on~; there is nothi~,g in 

the Canadij regulations tq, in'&icates,that the till,ng" wijh the Ca~~

dian Trans~ort Commission of a statement ofl 1imited iiability for 

~verbooking bin'rls the passengers who are subsequently denied boarding. 
~ , 

• 1" t " , ' 

,The statem~nt regarding,the 1iabi lty~caused by delay is not~ing 
, " 

more th an an offer for sett1ement of a claim. 

~ ~E'~ 150 
~m though ,the Co~rt cited t~e award of ~~ages in the Kaplan 

case, the quantum of dam~ges awarded was $188.50 (an amou~t equal to 
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, 
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the priee of th~ retur-h purt10n 
-------''1. 

of- -the \{eke t) Rlus 
( 

$11.00 for 

admitted disbursements, plus $10.00 coùrt costs. 

" It 'would appear that this w~s not andinstance oL deliberate 
"'" ,,'-

"i i-
overbooking"since the flight in question was a pre-paid c~arter 

,( .. 
l' • 

flight with travel restricted to the day appearing on, the Ùight 

coupon, and it was admitted that ,gue to a mistake thrplaintiff' s 

name did not appèar on the passenger list. 15l If this is so, then 
, ' , 

denying bo!rding ta Mr. -Hendler w;~' purely discrimin;tory. However, 
~ . 

there was' to 0\ no c~mp~nsation for the three hours oi
ll 

unpleasant,-
,/~ , 

ness he experienced. ôn the other hand he was awarded more than 
~ 

Air Canada offers its passengers who are denied boarding. 

THE UNBUMP ABLES , 

Before leaving this' discussion of tl}ridiscrimina tory 
, ~~ w' .,.\~ , 

by which airlines have denied boarding to passengers, one 

methods 

should 

. note in passing that the carriers' regulations also stipulate which 

'. , . 152 
passengers will be tbe last to be denied boardlng , can be viewed 

, " 'aqUaHf ~f.ir •• Most airlin~ tarlffs includa tha guldalina ' 

, \ 

th. tj1~ carrier will, not deny boa,;-ding ~o, ~hose passengers to the' .. 
extent that any lai~ure to carry them would, in!~~ca~rier's 

"'oP Ini an, ~ ausa : s\vera h{rds hi p -t;r n to ,thls ca tagory f aH 'the 

physically handicapped (and their
t 

required a t tendant'$ )', unilcco~p-
~i ' 

anied childreh,under twelve yeaTS of,age, and the aged and t~e 

infirm (usuplly in ,that arder) • ! " .' .. 
ri î""--',J'~ " .~ 

( ~ 
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, To the CI.ss/Of pa~e~ mentioned above ~e sometimes 'dded 
, ~ ,1' ' 

passenge~s1;trav'11ing,for eme 
-' '15'{ , 

Qp'cy reasons r such as death or i1l-
f., 

4 Although accompanied children ness in the'passe~ er's fam~y. 
~ 

under twelve years 0 age ~re norma ly included in the same'category 
, ('j 

, , 

il ~ 
as the accampan~lng pas ~nger, America Airlines and Aspen Airways~speci-

".. fy ,~h.,t .ccoJ'':ied child\.nd the acco anying adults will , 

he among the last to be denie~arding. Th mentally handic.pped,155 

passengers who hav~ paid the f~rsi c1ass farel {nd travellers who 
~. \ ) ~. ~ 

'.. have ta' take connecting flights l,57 \priOri ty being iven to inter-
~ , JI; "\ 

___________ national fli&Qts) ~and even connec ting ship or inter-ci 

'" .. ' 
1 

~ 

l' ~ 

( , 

------- ' ~ " 
passenge-ç 

~ 158' 
train or-b~_~urneys, are also added by sorne carriers this 

"i'l dl~ pr Vl. ege c ass. \ --==-~' ___ " 

'~t ' ~, .' 

Il 

, 
'------ ---

, .. t -. • fi' 

Piedman~ Aviation alsa accdrds priori ty ta a nutnber of di'ffere 

,"ate>~o~ies of passenger which the.?~her\airlines appear ta ignore:' 
i 

aliens travelling withou~ a visa; persons'who do not speak 'br under-. :~ ~ 
stand Englishj goverrunent. and mi li tary ,cauri ers j U. S. government· 

'\ , 

~ offici~ls for whom space has been requi~i tioned j' p,assengers being 

• 
transported for,purposes of deportatianj persons who have ~een 

• 10 

denied space on an earlfer flight. It seems a Httle 'peculiar that 

( peop~e tr~~éïling on official business .should'be sp~cificà1ly' inclu~ed 

in1the 'class of paSS~~';1h;7h ~will be the last 'ta be bu~ped, since 

~ne ?f the reasons w~ich render a passenger ineligible for denied 
\ ' '\' .. 
boardi~g compensaf~on i~ :overnm~ reqùisition of space. The last 

category~ ~f passengers, those Iho. have been denied space on an -; 
1 .• 

~ , -

) 

, , , 

, 
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.f}' 

author's opinion,' be given the sarne earlier flight, should, ~ the 

ranking as thè sick, theÏaged anèLtravell~ng for emergency r~asons! 
\ 

"\ "l 

\ . ,It is interesting te> note the faet that rnany of the airU'nes
160 

. 
,actually statl that~buSi~es~ co~itments will ~ot, of themselves, 

, 
t \ , 161 
constitute a 1.1ardship. H.;'is easy ta see why Ralp? Nade~' s plea 

of a speaking engagement ,feH on peaf ears'. • 
t 

~ ,-- • 

Not only do the ai~lines have a List of pasa~ngers who will 
, . 

only be bu~d as a last resort, they also ~ave a category of high 
, - ~'\ ... , ,~ 

t"'- ,. , risk travellers. A number of 'ea.rrhrs will deny boarding Elist' of 

\~ '\ a11 to those passen~lrs" who are tr:av$-~ling on discount (~u,~~ as 
\'. ~ l ' 
" . 162 ' 
:\ advance booking and "cha'rter-c1ass") ares. Thus buying à. ticket 

~·t a cheap rate may not prove t~ be such "bargain after a11. Pre-

~
\ .', , "~",' 1 

sum:bL.Y this ~olicy safeguards the a'i;line~' Nofits, but if cheap " .. , ' ' .... , 

~ fllgh~are mèant to entice the middle incorne tr~~el1er away from 
'...:' ~ '\ .... . ~ 

his Winnebàgo, this fi rs t- to- be- bumped s ta tus will havè, the oppasi te 

r 

" . '\ 

• .. , '~ffect. The~er caté~~ry of high risk bumpees a~e tra~el,.agency ''''. ' 
'" . \ \,\ ' 1'63 

and targo sale~ ag~cy personne~ travelling at reduced fares. , 

, ~ , " . ""'" 

"\ ,~, ...... " ~ 
, \ i~'would appdar that'~f ~ passeng.er is a healthy ~du1t travelling ''', 

\ ' fi -"',,- 1 .. ~ '", ~ , 

C08;ch class ~~r 'non-~ergency'\r~asons OQ ~ reduced fa'nfJr,t.i1,ÏPet,'" tha!: 

.... 

'. 

-, ind'ividual stands' a much greater"ehance of getting bumpe,d off an 
\' 1 1 • ~ J' 
~versold flight ~han any other passenger., The airlines' 'priod ths 

1 l '\ i 

can ba rega~j!~.:. humane but they are cir~not fair - atrandom 

~ ~ ~ 

J \~', , . 

'" 

/ 
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" selection of the passengers to be deplaned i5 the on~y ,~tati,stic~ 

just method. The cases on discriminato~ bumping serve to il1us- , 

trate: the, point - ~tness the case of Mrs. Karp ,and her two infant 
• 1: 

,cnildren one of whom was sickl64 
that the carriers do not even 

keep to their own biased rules. .' 

TERNATIVE APPROACHES 

In the report of the Executive Committee of I.A.T.A presented 

ta the twenty-third General Assembly,165 ft was noted that during 
~ ~ 

• 

the past.ye~s, more and more govérnments have required that carriers 

establish compensation for the passengers who are denied boarding , 
due to overbooking. Given the repercu5sions of an international "', 

, 

" "-, 

\ , 
~aract~ of these plans, I.A.T.A. has ,att~pted t? elaborate ,~n 

int ational programme ~or the adoption of s,uch" plians. This ,ten-
• ; /..1, cr 1t 

" 
tative cheme has not beentell received. 

• )1' 

Various reasons, princi-:< . . 
l' 

pally bec au e ehe airlines will not accept the proposit'ion without 

the c,ounterpart of a sanction ag~inst passengers who do not present 
, ~ 

~' 166 
themse'lves or who m ke ~u1t;iple reserva.ions. One au thor con-

l' , 

>,' ' '\ 
side~s that a ~ossible olution would be the.introduction of the 

concept of ':guatanteed reservation': wh~reby ~he 

c:>btain a ticket with the knowledge that faflure 
,J ... 

passenger would 
, 

~, 
to be"present witb-· 

f 
out prior cancellation would result in the 1055 of 
,,~ 1 't 1 _ •• 

the en ti 'te cùs t 
r 

,of the Hight: the airline, on the other hand' would 
/~ ~'16~~' . 

ta o,,&se11 any guaranteed,seat'S'. ) , . ,.. 

. 
,-,' 

/ 

( 
\ 

~ 
"---. 

') 

not be able 
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," 

,S<?me countries already charge a "no-show" fee. In I.A.T.A, 

. r.rainC sonference 
\ . 

passenger who: 

area .2, a Se'I'V'ic~ ~har~e may be' made \agains t any 

• \1 

" 

'.-' 

.. 
'* 

{-: 
! 

'J 

a. Fails' to appear for departure ~provide~ that th'è 
t ,} < 

carrier opera ti,ng the. 'flight' doe~ not Je~~ive 
~ l1J 

notice of caneellation Of, the re~l:V.tion b~f~re. " 

, " 

fllght departure) 

. 
b. ~ Fails to anive at the aiiport by the time n'xed 

by~e earr!e~ and, co~sequently, 
thé space reserved 

doe"G 

or 

,é. Appears i1llPt'operly documented and no t ready ta 1.\ 

for,which space has Deen 
/~ 

l' • 

Il 

The service charge, if made,_ is c,olleo/ed when the passen~er pre·, 

,.. .. sents his ticket for a ref~i The charge 'will he 251 of th~ 
way fare to the fin t point where< 'à' s topover of mor/than six 

J ' . '" 
duration is, scheduled, \(o~ if n~ne, . to the destintitio~), with 

01le 

hours 

a 
'\ . ~ , ; 

maxilYum-of U.K. f:. 29.20 and a mini~um of U.K. -b'2.35. (Ifl~e full 1 

, ..., ~ - ' -168 , 
fare is less tha-n i; ,2.35, the full fare 1s chargea.). 

'" 
-~ <, 

- { < .~ 

Eaptern A~S bave ~ntr~duced a class of condition41 reserv-

atiODS wh~eh have proved p~~lar .ri th thr p~~ue: Th~ h~d.rs of 

,the~e. r~ati~ns sr, the fil'st passè~~ to' ~~__ if Te 

fil', - '" \" 1\0" ./' 

-~~' '. .~ p . ~ 1 1 . \ .. 
• i· ") 1 ' , ~ ,. 
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~light ls overs,olg l~nq'4 i,Il, retJ.1~ f,QX t;heivr-'cpmparatively pre-' 
., . ' 

carious status, shoulq they be denied boarding Eastern will ~e~mburse 
"' 

them the full cost af their flight and wi~l put them on the next 

\ flight of Eastern or any other carrier. 

."1', 
• 

/ 

" . 

\ 

lt is a condition for rêc~iving denied boarding ,comp~nsation 

that the: " . 
"Passenger holdiJl~ a ticket for epnfirrned 
reserved space presenes.himself for earr-

• iage at the appropria te ~ and place, 
having complied'fully with the carrier's 

~-r~~utp~~Ù ... 4S .. to. ~~~Hrrg,'" tIH~e'k~in'" ~ 
\,,:'·'~:~ri.o:~econ~ipn~tion procedure, 'and being 

él:cceptable for transt!orta~fon under 
, carrier' s tari.,Ef;"169. , 
" ' (Emphasis' added.) 

'\ 
Eaeh airline has its own rules,goveFning what is the appro~~iate 

"-
. Urne at whieh a passenget must' ~'resent himself fo ... r boarding. This 

should qpt be confus éd, 'however, 'with the check-in ti~e"the latter 

. being usuallY only a reconriended p.eriod to -facili ta te bag'gage h~nd-
170 ling and to allow time for security fonnali ties. -, The "p'assenger 

1 

aCéeptance deadlines" are not partieularly· onerous; Air Canada, for 
, 

e~ample~ i'nsists that in arder to be eligibie fot denied board'ing. 

" compensa tion passengers mus tLpresent .themsel ves a t ohe boa l'ding 

point five minute~' 'before scheduled departu't'e tin't~ for flights in . ' 

Canada or the U.S.A. and ten minutes for a11 other tlights. Never-' 

theless, those of us. who tend to be tardy wilf not only be se.leeted . r • 

for bumping but mé1-Y weU be disqual,ified from receiving compensation • 

. / Putte tuaH ty; as, wi th vi l' tue, will be" i ts own rewa rd. 

" 

.. 

'. - . '1.,.. 
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CONCLUSION AND RECOMMENDATIONS 

Il 
t 

Overbooking is a sound commercial practice which i5 here ta: 

stay. Denied boarding compensation has usurped the role that 

punitive damages f6'r c091pensation for mental distress and vexation 

might have played. Overbooking has becâ}ne i.,nstitutionalised; it 

has become both acceptab~e and respectable. Unfor:tunatelyy>lit 

sometimes pro~uce3 highly undesi~ab\e results, su ch as thôse in 

'\ 171 
tlte ~ case. 

There have bee~ sorne limited attempts st mitigating the impact 

of the pTaètiee whieh i5 a11 the more harsh because', ~5ually, it 
, \ 

is completely unexpected; the basic problem, 'however, remains. 

The cases wh~eh have been lit~gat~d in th~ last'decade have 

achieved,'tw<;? things.. FiTstly, t~ey have'publicised the pTactice. 

Pa""s.sèngers e~n no,w prote~t themselves by making double~r even ." . 
tTiple bookings but this engenders a viciou~' citele for mù.l tip le 

. - ' 
bookings lead to a higher percentage of "no-shows" w~ich in turn 

'* 
will lead to a high~r Tatie of overbookings to available seats. " 

Secondly': the ai,r~ines have been viTtually forced to abandon the 

pTiori ty' sys tem based on the time the reset'Va tions were made (which . " ' 

'only the airline computer was ~ware of) ~o, a more "public" first 

come - fi:rst served; hasis. Thus, the new boarding priority l'ules 

discriminate against latecomers. 

The dilemma l?Jesen,ted by the practice of overbooking does not 
, 

,appear to be inso1~ble, since one section of the aiTline indus tt'}' 

ha.s already tackled the problem"of full' c~acity. Charter fllghts" 
'0 

: 

, \,,, , " 

, ' 



.. 
~o 

have to be booked in 

? reservati?l is ~de'. 
advanèf and paid in full shortly after the 

'" 
oi'sc.ount fare tickets 6n scheduled fligh'ts 

("charter class" fares) are available for passengers who are will-

ing t~ book thèm well in advance and pay for them shortly ~fter' 

making the booking, often within seven days. Th~e tickets canqot 

be used on any flight other than the' one 'shown on the tickets, and 

.since the ... pre-boOtting period is f't'equently lengthy, the possibility 

100ms large of sorne event, such as sickness or injû't'y, occurring 
, , .. 

whièh ~ill .preve~e ticket'ho\derS taking that particul~'t' flight.-

Th~ insurance companies
l P have seized upon the oppor'tuni ty to f\.l.l-' 

, . .. ~ 

fil, a need by, offering to r,iimbu!sj the~e charter pass~ngers the 

cost of their tickets if the"y miss 'their flight, rO't" a premium of 

app't'oxima,~ely o,ne~er cent of the 
. 173 
fare. 

.. , 

At the present time, sickness, injury o't" a death in the famUy 

are the 'only acceptab1é r,easoris to justify 't'eimbursement by the / 
r 

insurance company. Howeve't' a premium must exist whic~ would allow 

.\a~cellation for r~asons othèr than medic:l eme't'gencies and acts •• .. , 

of God. With ,such a'scheme of'insurance in place, tickets on 

scheduled services would then have ta be paid fo't' whe1;l th~ reserv-. . . 
"ation is made (the widespread ownership of credi e cârds would 

1 

facilitate telephone bookings), and· the pÙfchase price ~uld be 

non-:refun~able •. The co-rollaty' to t'his plan i5 that the alrlines 

would not be permitted, by Law, 1]4 ~o overbook, especia11y in view 
f' 

,\. 

, ' \ 

, 

.' 

. ' 

\. 
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" 

of the f~ct that the raison d'être 9f overbooking, i.e. the exist

ence of "no- shows" wili ,have been removed since aIL reserva tions Q , 

will have been paid for in full. 

). 

The incentive for passengers to make mul tiple bookings .to 

. . I75 
hedge against the risk of being bumped will also have dlsappeared 

and ~he vicious circle of multiple booking -- no-show overbooking 

will have been broken. The airlines' public relations problem 

could be converted into a profitable venture for the insurànce 

cotnpanies. 

) 

'\ 

, 

\ 
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FOOTNOTES 

The two terms are used' interchangeab1y". The number of accepted 
reservati~ns is de~ermined by a booking curve which ~s based on 
the historieal correlation between the number ~f reservations 
made and, the actua1 number of ticket holders' wh~ show up for a 
particu1ar flight. Thus overbooking is a delibe~fte attempt to, 
combat "no-shows", whUst overselling is the unexp;ected resu1 t 
of an er1!oneous booking cui:ve predic'tion or accidentà1 failure 
to keep check of the actual inventory of available seats, and 
i5 nat deliberately planned. On attempts ta distinguish tne 
terms see also S.L. Tice, Overbooking ~ Airline .R~servations 
i!! ~ of "Nader ~ Allegheny Airlines , ~": The Opening 
2i Pandora's~, 43 J.AoLoC. (1977), p. 1 at p.s. 

2. 14 C.F.R. 250.1 (1979) 

, 3. Th~ number of no-sqOWS per flight va~ied fram 21.2 per cent in 
December 1972 to 24.7 per'cent in December 1973 according to a 
survey reported tu C.A.B. Initial Decision, Emergency Reservation 
Practice>s ,Investigation, June 10, 1974, Docket 26,253, Appendix. 
B, p. 1.' -( 39 F.R. 823 (1974». On the other side or t~ coin, 
in fiscal 1977, the numbel! of passengers denied' confirmed space ~ 
due ta oversales on U.S. carriers was approximate1y 130,000 for 
domestic operations (a ratio of 6.6 per 10,000 enplanements) and 
12,000 for international flights (a ratio of 7.8 pel" 10,000 en
planements which was an increase from the' 7.4 ~atio recorded in 
the previous year). C.A.B. E.R. - 1050 (43 F.R. 24,277 (1978) ) 
Amen9ment 9, p. 2, footnote 5 and p.5, footnote 11. In addition, 
an estimated lQ,OOO passengers were denied boarding on U.S. bpund 
fligh-ts of foreig~ carriers, C.A.B. E.R._I090, Amendment 14, p.2. 
In 1979, 266,345 passeng@rs or 9.1 per 10,000 enplaned, weré ·bumped 
either invo1untarily or vo1untarily from the flight~ of U.S. trunk 
and local s.@rviee carriers. See ~ footnote 29 •. 

4. Comment, Federal Preemption .2i ~ ~ ~ Examp1e of ~ 
booking in ~ Airline Industry, 74 Michigan Law Review. (1977), 

; p. 1200 at p. 1201. 

" 5. "The successfu1 growth and deve10pment of air transportation has 
bee~ aide~ significant1y by the f1exibi1ity of the industry's 
reservation practices and procedures which made airline services 
easily available to the public. The airline passenger has sub
stantial freedom of choice to make reservations at carriers' 
offices or through agents arid to cancel them by telephdne or in 
person. ,'Also shou1d a ticketed passenger have a change! of plans, 
he is free' in most situations to use his ticket on flights ôf 
other carriers without 'endorsem~nt." C.A.B. Initial Decision, 
ci ~ed supra footnote 3, pp. 8-9,. 
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'" • r 6. ' The fàct that the, C.A.B. has pTomulgated rules gove-rni'ng denied 
boarding, which includes the amounts ta, be paid as den~ed board
ing compensation, is indicative of their, condonation. For an 
~dministrative overview, see: G. S •. Sherman, ~: Regul~tion 
'of Air1ine Reservation Oversa1es: An Ana1ysis 2f Economie 
Rëiulation 1050, 44 J.A.L.C. (1978), p. 773 • 

."f 

7. Stephen Hend1er v. Iberia Airlines of'Spain, An unreported judg
ment of the Sma11 C1aims Division of the Quebec Provincial Court ' 
(Hadjis J.), September 20, 1979. 

8. 'Archibald v. 'f!!! ~~ ~ Airwai;s, lnc. 460 F. 2d. 14; "1972 
U.S. Av. "R. "'655 (9th Ciro 1972). (Choy, C.Jr). 

9 0 British Airways ~·v. Taylor (1975)~3 AIl E.R. 307 (Q.B.); aff'd. 
on other grounds (1976)1 All E.R. 65 (H. of L.). 

10. 14.C.F.R. 250 was issued as E.R.-503; 32 F.R. 11939 (1967) and 
became effective'on October 17, 1967. Part'250 - Oversa1~s has , 
been subsequent~y amended by'the fo11owing' regu1ations which are, 
still in force! 

E.R. ,- 588; 34 F.R. 14281 (1969), in ,force October 10, 19,69 ... ' 
E.R. - 880; 39 F~R. 38087 (1974), in' force December 28, 197.4,. 
E .• R. -,897; '40 F.R. 4410 (1975)j in" force January 27, 1975. 

[torrection: 40 F.R. 6347 (1975) , , ./t' 

E.R. 1050; 43 F,.R. 24277 (1978), in force Septembet' 3, 1978~' 
E.R. - 1078;a43JF.R. 50164 (1978), in force January 18, 1979. 
E.R. - 1086; 43 F.R~~?9829 (1978)"in force Januat'y 8, 1979. 
E.R. 1090; 44 F.R. 2165 (1979), in farc~ February 5, 1979. 

11. 14 C.F.R. 250~3 Boat'ding priadty t'u1es 
"(a) Every carrier shall establish priority ru1es and 
criteria fot' determining which pas5engers holding oon
firmed reserved space shal1 be denied boat'ding on ~n 
ove'rso1d flight in the evént that an insufficient 
number of volun,teers come forward. Such t'utes and cri
ter';ia shall rHlect the obliga tions of the 'carrie; 
set forth in ss. 250.2a U?01icy regarding denied board
ini] and 250.2b I]::arriers to reques t vo1unteers fot" 
denied boardingJ ta minimize invo1untary denied boat'd~ 
ing and to request vo1unteet's, and" sha11 be written in 

"-
su ch manner as ta be understandab1e and meaningtul to 
the average passenger. ,Such ru1es and criteria shal1 
not make,' give, or caUse any undue ot' unt'easonab1e 
preference ar advantage to any particular persan or 
subject any pat'ticu1ar person to any unjust discr~m· " 
ination or any undue at' unreasonable pt'ejudice ot' 
disadvantage in a,y respect whatsoever. tt 

12. 'The rules app1y ta aIL carriet's subject to t'egulationby the C.A.B. 
(14 C.F.R. 250.2). The baarding priority ru1es must b~ incorp
orated into the carriers' tariffs and fi1ed wi th t~ C .. A.B. ' 
[:u:nd. 5S. 250. 3(b), (c)] Sée a1so supra footnote 11. 
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It appears~that the C.A.B. also has jurisdiction ta regulate the 
bumping practices of foreigrM airlines a t foreign air terminaIs 
invo1ving a1r1ine tickets p~hased or confirmed within the U.S.A. 
C.A.B. v. Deutsche Lufthansa Atkien~ese11schaft (D.D.C, 1978); 
a:ffid. 591 F. 2d. 951; 197;; U.S. Av. R. 327 Od. Ciro 1979)(per 
curiam). For C,A.B. Econdmic Regulations regarding foreign 
carriers; see the fo11owi,ng amendmenls ta C.F.R. part 250: E.R. - 88n 
amendment 6, 39 F.R. )80~7; E.R. - 890 amendment 7. 39 F.R. 44197; 
E.R. - 897 amendment 8, ,40 F.R. 4410, correction: 40 F.R. 6347: 
E.R. - 1078 amendmen~ It, 43 'F .R. 5Ql64 JE. R. -, 10~4 amenctmef 12, 
43 F.R. 57243; E.R. - 1090 amer;dment 14, 44 F.R. 21'65. 

13. 14 C~F.R. 250.4 
.r 

14. A carr1er's tariff ra meant to be availab1e for public inspection 

15. 

at al1 alrline ticket counters • 
• , 

• f, 
J" • 

Since the tariffs provlde compensation for bumped passengers, 
there i6 ample author~ty for the contention that the 'pub1ic i5 
on notice as to the practlce of bumping thus satisfactori1y, 
discharg:lng thel,air1ines' dut Y ta the public. See P.B. ~Ie1ster, 
D1scriminato~ ~umping, 40 J.A.L.e. (1977), p. 533 at p. 542. 
For example, the case of Wilhelm) v. North East Airlines, Inc. 
86 F. SUPPl 565 (W.D. Wash. 1949 (Bowefi C.J~ands for the-
proposition fhat the passenger 1s on notice of the contents 
of the airline companies' tariffs. However the holding of 
Bernard v:4J.S. Aircoach et al 11? F. Supp.134 (S.D. Cal. 195J) , 
(Tolin D.J ~)maintâ.ins that the tariff must be based on. a 
statutory requirement; it cannat constitute a hidden trap. 

16. J65 F, Supp. 128; 12 Avi. 18,146 (D.D.C. 1973); rev'd. 512 F. 2d. 
527; 13 Avi. 17,750; 167 U.S. App. D.C. 350 (D.C. Clr. ~975); rev'd. 
and :tem'd. on other grounds 426 u~s. 290; 96 S •. ct. 1,,978, 48 L. Ed. 
2d. 643;~~4 Avi. 17,148 (1976); Oh rem'd. 445 F. :Supp. 168; 14 
Avi. 18,Jt2 (D,D,C, 1978)'(Richey D,J,); rev'd. 626 F. 2d. 1,031; 15 
Av1! 18,1(9 (D.C., Ciro 1980) (Robb C,J.). 

'1 1 • 

. 17. See C.A.B: Re-examination of Board Po1ieles Concern1ng De11ber-

18. 
,. 

1 

ate Overbooking and Oversales. The rule was orlg1nal1y lssued 
as 14 C,F;R. 221.177 (1977); E.R. - 987, Amendment 32 to 221.177; 
42 F. R. 12 ,420 Cl 977) • As of September 3, 1978 i t has became . 
14 C.F.R, 250.11 (1979): 

The District Court'found that the information concerning over
booking was insufflclent1y disseminated by the fl1ing of tariffs 
and that the practice ltself was actlve1y concealed, 365 F. SUPPl 
128 (D.C. 1973). 

19. In Canada, there is no requirement for a notice of this~~d ta ' 
be posted, but for tickets sold on f11ghts to the United states, 

\ 

\, 

\ 
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the ,notice appears on the ticket falder. 

20. 132 F. SUPP, 798 (S.D.N.Y. 1955); rev'd. and rem'd. 249 F. SUPPl 
499; 1956 U.S. Av. R. 85 (2nd. Ciro 1956) (Frank C,J.). 

~ .~ 

21. The Civil A~ronautics Act of 1938, '52 stat. 933, s. 404 Cb); 49 
U.S ,C .A. , s. 484 (b). See supra the chapter on the airline as a 
common carrier for the te~ of s. 404 (b) of the present Federal 
Aviation Act .3:f 1958. • 

22. Fitzgera~,d _ q,~ ted supra foatnote 20, at p. 501: . 

2)": >~~ide'~~<'-';::' ~C~t, .. as quoting from Re~master v. Reitmaster 162 F." 
2d. 691 (2d. Ciro 1947) (Hand C.J.) at 694. ." . 

. 
At least t .. o authars (S.M.Speiser and C.F. Kraus, Aviation 

Tort Law, Roches:ter N.Y., La~ers Co-operation I:ublishing Co., 
1978) appear ta oonsider that the Fitzgerald' case 1s c,onfined ta: " 
the holding that a~ivate remedy under S. 404 (b) of the· Federal 
AViation Act' i5 only implied if the air carrier has, engaged in 
racial discrimination aga1nst an actual or potential ·passenger. 
This does 'not appear to be the intention of the Secotd Circuit in 
Fitzgerald, and the triO authors cited supra admit that even if 
s. 404 Cb) does not meet the requiremertts, laid down by the United 
states Supreme Court in Cort v. Ash ( a non-aviation case) for the 
existence of a private remed~aSëd on a Federal statute, the 
Courts have implied th,tia private right of action exists for a 
varlet y of acts by the _ ~'rrier (p. 454).. See al so on this point 
Valentine v. Eastern Air ines, Inc. 365 A. 2d. 475; 144 N.J. Super. 

ç" J05 (1976) (~Curiam) in whichthere, is cllcta to the effect that 
J s. 404 (b) provides redress for in jury caused by discrimination, 

'disadvantage, or und~e preference, whether racially, re1igiously 
or econemically motivated. 

t 

r 
" 

In Cort v. Ash (E.D. Pa. 197J); rev'd. 496 F. 2d. 416 (Jd. Ciro 
1~74); rev'd. 422 U.S. 66; 95 S. C~. 2080; 45 L. Ed. 2d. 26 (1975) 

(Brennan J. for a unanimous court); for prior proceedings see 350 F. ~ 
SUPP, 227 (E.D. Pa. 1972) off'd. 471 (F. 2d. 811 (3d Cir~ 197.3), the l' 
SUpreme Court laid down four tests to be considered when assessing 
the existence of a private remedy. First, is the, plaintiff one of 
the class for whQse especial benefit the statute was enacted; that is, 
does the statute create a federal right ~n faveur of the ·plaintiff • 

.. ' 

If 
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Second, is there any indication of legislative intent, explicit 
or impl1ci t ei ther ta' crea tri suct! a remedy or to deny one. Third 
ls it consistent, w~th the underlying purposes of the legislative 

,scheme to imply' sllch a remedy for the plaintiff. ,Finally ls the 
cause of action one traditional1y relegated ta state law, in an 
aréa basical1y the concern of the states, so that it would be 
inappropria~_ ta' infer a cause of action based solely on federal 
law. 422 U.S. 66 at 78. 

/ 

A~r travellers are clearly covered by the first ort test, 
for they are memhers of a class'that the' section was d slgned to 
protect. Whether or not the other three Cort tests c be applied 
in such an affirmative manner is open to question. ( e Speiser 
and Kraus cHed supra pp. 452 - 455.) '}ieverlheless, n 5uch ~ 
cases as Polarl.sky v. Trans V/orld Airlines, ,Inc. '(1f. '.D.C. 1974); 
aff'd. 523 F. 2d. 332~Avi. 17,947; 1975 U.S. A • R. 323 (3d. 
Cir.) (Hunter C.J.) and W111s v. Trans Wor1d Alrli es, Inc. 200 ' 
F. Supp. 360; 7 Avi. 17,903; 1961U:S: Av. R. 387 S.D. Cal. 1961) 
(Mathes D.J.), plaintiffs, who based their claim on 5 •. 404 (b), 
'were found t6 he melll"bers of the proper class an ---errb-i tled to 
pursue a pri vate reniedy.' (The lat ter case ls discussed more 

'(' . 

." -
. ,.r \" l,..~ .. 1,.~ , 

fully later in this section of the study.) 

.A private remedy does :hot exist, however, for all alleged 
violations of the Federal Aviation Act, witness the fate of the 

\. plaintiffs' claim in Wolf v'. 'ilTans World Alrlines, Ing. and Flying 
Mercury, Inc. 544 F. 2d. 134 Dd. Ciro 1976) (Hunter c.T.) 
cerl. den 'do 430 U .s. 915: 97 S. Ct. 1327: 51 L. Ed. 2d., 593 (1977), 
which lnvol ved an action based .. on s. 403 (b) of the Act., 

24. The ather requirements that a passenger must fulfil are ~ 
,they must present themselves at the appropriate time and place, 
havlng complled fully with the carrier's requirements as to 
tlcketing, check-in and reconfirmation procedures and being 
acceptable for transportation under! the C 3.n'ier' s tariff. 14 
C.F.R. 250.6 (a). 

, ' ... 
The wrltten explanation of de~ed boarding compensation with 
which carriers are required to furnish passengers ends wl th the 
'statemen~: However, the passenger may d~cline the payment and 
seek ta recaver damages in a court of law or in sorne other 
manner. Il One wenders what Il sorne other manner" refers to. 
Judging from the reported cases, it appears to come down to 
threatenlng te perpetrate 'a physical' assaul t on the airline '.s_ 
passenger·agent~ - - - -. 

o 

\ 

" 

, 
.. r. \ 
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Il 



.. ~ 

'jJ 

26~\, 302 F. SUPP, 276 (N.D. nI. 1969).~a'Poli D.J.) .... 

27. 

28. 

29. 

( 

Ibid. at p. 281. -'- ,,{ 
-- \ ~ > , 

14 C.F.R. 250.4 (l97~). See a1so Roman v. Delta Air Lines Inc. ;' 
441 F. SuPP., 1160; 15 Avi. 17,147 (N .D. p.1-:l977J; (Leighton D,.J~ .
According to C.A.B. E.R. - 1175 (amendment No. 15 to Part 250, / 
effectiv$:. May 7, 1980), it is not longèr mandatory that the 1 

denied ooarMng compensation maft inc1udes a statement- onJ.he / 
back to the effect that if a passenger signs the dxaft and 
cashes i t wi thin thirty days, the air1ine is re1eased from aU 

l 
further 1iability that might result from the bumping. For 
the former position with regard'to acceptance of alternative' 
transportation, see Christensen v. Northwest Ai::z;:lines, Inc. 455 
F. SUPP, 492 (D. Haw.' 1978); aff'd. 15 Avi. 18,536 (9th Ciro 1980) 
~pel' curlam), Rousseff v. Western Air1ines, Ine. 13 Avi. 18.,391 
C .D. Cal. lSl76) (Hauk D.J.) and Wasserman ~v7Trans wt1d Airl1nes, 

Inc. 15 An. 18,309 (w.n. Miss. 1980) (Oliver c:T.). ~ 

In Canada, the. amount of denied boarding compensation i5 equal 
to 100 ~r cent of the sum of the values of the passenger's 
remalning'f1ight coupons of the ticket to the passenger's next· 
stopover, or if none, to their destination with a maximum payment 
of $200.00 and a minimum of ,$50.00. If the passenger 1s denied 
boarding in the United Kingdom the maxim'bt and minimum 1imi ts 
are t 100 and -f, 10 respective1y. Air Canada, International 
Passenger Rules'Tariff, No. PR-l, effective July lst, 1980, 
p. 48. Foraëomp1ete list of how much ~enied boaiding compen
sation ~s payable and in' wha't clrcumstances, see Alr Canada 
Publication No. 303, Arranging Service for Inconvenienced Passengers, / 
'c. ), pp. 14 - 19 which is included ln the appendices. In the ' 
United states, denied boarding compènsation is paid at the rate 
of 200 per cent of the values of the remaining flight coupons up 
ta the passenger's nex:t stopover, or if none', to his destination, 
with a $490 maximum and a $75 minimum. If ti1e carrier arranges 
for comparable alternative transportation, then the compensation 
18 redl,lced t'o ône-balf- the amount described above with a maximum 
and minimum 1imit of' $200 and $37.50 respectively. 14 C.F.R. 250. 5/' 
(1979). The regulations are in subsUtution for Article XVIII (3) , 
(1) of the I.A.T.A. General Conditions of Carriage. In the United 
Statès, in 1979, 155.108. passengers were bumped involunta.rily ',-+~ 
from trunk and local service carrters, and 111,620 of them were 
e1igib1e for compensation, see supra footnote .3. The breakdown 
of de?ied,boarding compensation payrnent~ was as fo11ows: ~ 
~ .' 
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Denied Boarding Compensation 
Paid by U.S. Carriers 1 1979 
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ô ' Denied Boarding Compensation 
/ 

Paid br UoS. Carri~rs - 1979 continued 

TRUNKS cont~d 
/Î 

Airline 

Eastern· 
Dornestic. . 
lnt' 1. 

Total 

National 
Dornes tic 
lnt' 1; 

.0 
Total 

Northwest .r , 
' Domestic { 
In~' 1. 

Total 

.Pan Am -
Domestic 
lnt 'l. 

Total 

, 

~ Psgr 0 

Den:led l 

Boe,rding .. 
Invo1untari1y 

, 0 ~ 

. 7,438 
1~~'23 

8,761 

3,095 
r3 

3,108 

4,875 
64 

4,939 

503 
3,063 

3,566 
.cr 

No. of 

, '. 

Psgrso 
Rec~iving 

Compen-
sation 

5,889 
1,196 

7,085 

2;345 
10 

2,35~ 

3,412 
64 

3,476 

503 
3,063 

3,566 

t ;r 

~ , 

" / 

; 
o 

Compensation Paid to: 

No. of Psgrs. Psgrs. Not 
Psgrs. •. Receiving Receiving Psgrs. 

Vo1unte~ring 'A1ternate Âlter'nate Volunteering 
For· Trans- Trans- For Denied 

Burnping Portation Portation Boarding 

.-
3,625 $ 176,3.12 $ 721,041 $, 333,643 

405 39,103 122,79.4 42,943 

4,030 215,415 843,835 3761',586 
1 

752 84,678 373,ih 108,Sê)7 
0 . 3,9.fJS 1,200 0 

752 88,583 324,422 108,..597 

1,156 ~I 215,466 543, T33 87,379 
159 8,400' 4,650 1,800 

1,315 223, SQ6 548,383 89,179 

22 1'5,676 105,.898 2,763 
3b5 158,517 651,911 60,812 

387 - 174,253 757,809 63,575 

J' 1 

"-

......... 

t 

... 

" 
ci> 
~ 

, 

'\ 

", 

pl 



• 
.. 

1 ,. 

.. 
Denied Boarding Compensation 
~aid by U.S. Carriers. - 1979 continued 

TRUNKS cont'd 

" 

A 

-, 

cO , 

No. of 
Psgrs. 

Denied 
Boarding 

Involuntarily 

9,522 
1,441 /,' 

1 

10,963 

18,351 
234 

18,585 

8~"85 
631 

9,116 

107,825 

13,348 

121,173 

~ 

{ 

~o. of /" No. of 
Psgrs, Psgrs~ 

Receiving Vo1unteering 
Compen-' ~ For 

sation Bumping.,r--.. , 

., 
8,086 9,327 
1,321 682 

9,407 10,009 

9,260 t'!5 t 669 
172 ~ 247 

9,432 25,916 

7,455 
499 

,.3,285 
.1, 57 

7,954 3,342 

72,820 ~ 94,873 

'10,676 4,287 -
8,3,496 99,160 

~ 
0 

" 

t. ~ 

'" 

Compensation Paid to, 

Psgrs. Psgrs~ Not 
Receiving Receiving Psgrs. 
Alternate A1ternate Vo1unteering 

Trans- Tr4n~- For Denied 
Portation Portation Boarding 

$ 346,541 $ 1;077,595 $ 1,179832 
97,631 306,812 171,044 

441,172 1,384,407 1,,350,876 
v 

207,370 . 1,207,287 2,625,066 
6,700 20,049 26,308 

21lt,070 1,227,336 2,6~,374 
.., 

233,946 709,900 341,,537 
114,541 71,094 8,470 

248,487 780,994 350,007 

4,761,3,90' 7,785,699 .11, 286,3-ti 

604,830 1,930,883 - 714,835 

$ 5,366,229 $ 9,716,582 $ IJr001r146 

~-.,~':-~4~ iL 
.~' 

t' 
... 

• D t 

1 J ~ ----'---__ 
c • l ~ 

/ ...-Y$' 

4 '8 

~ 
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Denied Boarding Compensation 
Paid by U.S. Carrier~ - 1979 continued 

LOëALS No. of ~. of .1 

Psg;J:s. ~ Psgre. 
Denied R ceiving 

Boarding - Compen-
) Airlin~ Involuntarily sation 

Al1egheny ~U.S. Air) 8;247' 7,269 

Fronti~r 2,475 ,},143 
~'-

, Hughes Ai rwes t 3,012 3,009 

Republic 10,636 8,921 

Ozark 3,012 2,168 

Piedmont 
.. 

2,659 1,824 
~ 

~s Int'l. 3,894 '2,790 

Local Total 33,935 28,124 

Total Domestic 141,030 100,296 
, ... ' -. , 

~ Total Int'l. 14,078 11,324 

, GRAND TOTAL 155,108 111,620 

Air Transport Wôr1d, May 19~0, p. 145i 

.J 

, 

"- ~ 
a 

/~ r 
f,. 

~ 

~ 

/ Compensation Paid ta: 

No. (ff .- Psgrs. 
. Psgrs. ' Receiving Receiv!tg Psgrs. 

Volunteer:l.ng Alternate Alterna e Vo1unteer'ing 
'?For Trans- Trans- For Oenied 

Bumping Portation Porta tian Boarding 

3,597' $ 854,556 $. o $ 186,350 

1,014 182,939 72,902 58,193 

1',.932 369,137, 0 222,822 I-D 
, . J 

~ 

" 1 
2,690 180,155 ,910,750 204,320 

~ ~ 

195 76,176 170,997 8,697 

/ 
27,833 926 210,552 59~~23 

# 

1,723 169,625" "-.. 111,933 .IQ7,612 

, 
12, on $ 1,860,421 $ 1, 471 , 134 $ ,847,417) 

106,651 6,548,192 9,253,819 12,098,712 
~ ~ • -149,851 4,586 678,449 1,939,897 

~ 

111,237 $ 7~226,641 $11,193,716 $ 12,848,563 

~~ 
F 

."" 
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30. See the discussion inf~a of situations in which punitive damages 
have been~àWarded. 

31. Cited supra footnote 16. 

33. 

34. 

35. 

36. 

The decision handed down by the Dist~ict Côurt at first instance 
on October 18, 1973 (365 F. Supp. 128) was in favour,pf plaintiff 
Nader's claim of fraudulent misrepresentation,1 but was vacated ' 
and the District Court was directed by the U.st Court of Appeals 
(D.C. Cir.) to reconsider the issue of fraudulent misrepresenta
tion in light of the opinions of the Supreme -Court and the .cou'rt 
of Appeals (U.S. Court of Appeals amended judgment on November 
10, 1976). On rernand the District Court reaffirmed its opinion 
in favour 'of plaintiff Nader's ~laim (1978) but the Appeal Court 
reversed the decision Ü980). 

'\ -. 
412 F. SUPPl 641 (N.D. Texas 19~6); modified 567 F: 2d. 290; 
1978 U.S. Av. R. 1027 (5th Ciro 1978) (Coleman C.J.). Reh'd. den'd. 

, ' 
V.T.C.A., Bus. é C. 17.01 !!~. , 

412 F. SUPPl 641 at 643. The holdi~g regarding èommon Law fraud 
was not modified in the appea1 judgment. 

14 C.F.R'~ 221.177, effective April 3, 1977, now 14 C.F.R. 250.11 
as of September 3, 1978. In 1976, in England, the House of Lords 
had, held' (ol;>iter) in British Airways Board v. Taylor (1976) lAl1 
E.R. 65 that it was a,violation of the ~ 'DesSEfptions ~, 
'19~8, s. 14 (1) (a) to confirm a reservation to a passenger when 
the carriet knows there is a possibility that the passenger might 
be bumped. The violation of the Act ineurs criminal responsi
bility on the part of the carrier, (the action, however, was dis
missed on other grounds). Unfortunately, it is not entirely clear 
fr.om their Lordships' opinions as to, wha t cons ti tu tes "confirm': 
ation." The plaintiff held a return ticket, an advahce pU'I'chase 
"Earlybird" certificate (a reduced-fare coupon which restricted 
travel to specified dates) and 'a letter of confirmation. On ' 
balance it appear~ tnat the existence of the latter constituted 
the required acknowledgement. As a result of the Taylor case, 
the aeronautical licensing authorities have ordered that aIL 
carriers ~perating in and.into the United Kingdom must pay com
pensation to passe~gers who are denied boarding becâuse Qf over
booking. 

37. 445 F.,Supp. 168 (1978) at 178. 

38. For example, Eastern Airlines~ company manual instructed its 
employees never to us~ the ward "oversale" in a conversation 
within hearing distançe of anyone other than Eastern~employees. 
Similar1y, )he American Airlines' manual state~ that if Ha 
passenger asks the ;eason for oversale, tell ~im the re~son will 
be known only after an investigation has been conducted and aIL 
the facts are revealed." 74 Michigan Law Review (19.76) p. 1200 
at p. 1202 citi~g Nader v. 'Alleggeny Airlines, Inc. 512 F. 2d~ 

'527 (D.C. Ciro 1975), Brief for Appellee, p. 30, iootno,te 13. 

" ' 

, . 
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39. 

40. 

,41. 

42.. 

43. 
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, 
On Al1egheny's af~irmative po1icy of instructing its employe~s 
to avoid mentioning their overbooking.practice, see Allegheny 
Passenger SerVice Manua1, August 15, 1970 at p. 4. 

445 F. Supp. 168 at 178. ' 1-;; 
, , 

~. 

Idem. 
1 

626 F. 2d. 1,031 (1980) • 
'. ::4 ...... 

Ibid. a.t 1,035. 

) 

-
~ 

44. ?lores v. Pan American -;.Ior1d Airways, Inc. 259 F. Supp. 402 
(D.P.R. 19bbl (CanciO D.J.).at 404. This case did not concern 
overbooking but the necessi ty ta prove the age of a twenty,-three
month-old infant in order that it mighi fly free of charge. 

46. 

Mortimer, cited supra footnote 26,at p. 281'th~se remarks were 
obiter sinee the case dealt with jurisdictional issues. 

For examp1e s~e Nader ;> .. ~leghenl ci teq. supra footnote 16; 
(plan et al. v. Lufthansa. German Airlines 12 Av1. 17,933 

E.D. Pa. 1973) (Green D.J .) discussed i~fra; Archibald et al 
v. Pan American Wor1 d Airw s, Ine. cHed sfupra footnote 8 -
disëüSsed in this section ith respect to t e burden of proof. 

47.. See Passenger Rules Tanff PR-7, Air1ine T~i:rf Publishing Com
panJ • Washi~gton D. C ., Section VI: Refunds and\ Reroutings 
Rule 245: Denied Boa.:r;d1ng Compensation. Allegheny 1 s priori ty 
is based on the order tn which passengers present themse1ves fo~ 
check-in at the ticket lift point (s. C. (91 ); ~ran1ff's priority 
is in arder of ear1iest check-in time at the boarding point; 
Air Canada' s and CF Air' s boarding rules award priority in arder 
of arrival at the ticket lift point (55. C. (3), (5) ). 

48 • See ~he discussion infra of va'rious awards of ,damages. 
, 

49. 200 F. Supp. 3601 7 Avi. ~7,803: 1961 U.S. Av. R. 387'(S.D. Cal. 
1961 r (Mathes D.J.). This case is diseussed more ful1y infra. 

50. 55 nI. App. 2d. 338; '204 N .E. 2d. 792; 1965 U .S. Av. R. 75 ' 
(1965) (lG.uczynski J.). The holding was recent1y reaffirmed i.1. 
Manenex v. Air France 474 F" pupp. 532; 15 Av1. 17,665 (S.D.N. Y • 1 

1979) (Pierce, ,J.) ., ' 

51. Ibid. at 797 of N.E. 2d. 

52.' Ci ted supra fqotnote' 8. 

53. Ibid. at 160' 

54-- Ide~. 

55. Ibid. at 17. 

" ' - ! . 
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" 
56. 445-F. Supp. 168 aï 172, quo ting- from the then current\ AlLegheny 

Passenger Service Manua,l, paragraph 5. (J 1s! 
'lAl \ V 

57. Idem. 

58 •. 512" F. Ût 527 at 541. 

59. 

60. 

61. 

62. 

63. 

445 F. SupP. 168 a.t 172. 

Ibid. a t 11.3. 

Idem. 
--r 

~. 

/ 

The plaintiff' s b~t'de,n can be eased if, as"in the trial p:roe~ • 
1ngs of Karp v. ~'Cent't"al ~ Lines, Inc. 437 F. Supp. 87 --"'------~ _____________ __ 
(Wis. 1977); 14 Avi. 18,386. the defendant àirline 1 s ,traffic 

" 
" administrat;on manager testifies that the ~irlinè had not fol1owed" 
, the rules in a pa.rticular case and was not in the habi t of follow

ing 'the boarding priority rules in oversale situations. That 
~tness is doubtless emp10yed elsewher~. 

64. Fo"r example, Wills v. Trans ~ b-irlines, lac. c1ted supra 
footnote ~9. " 

(Lurton C.J.). 

66," The Cincinnati, Jackson and Mackina~ Raifroad Company. 

67. 96 F. 929 at 932. 

68. Ibid. at 934. 

69. ~. 

70~ ~o 

71:. ~. at 334-5. 

72. Cited supra footnote 49. 
, 

73. The C.A.B. rules became effective as of October 17, 1967. 

14. 200 F. Supp. 360 at 365. 

75. Ibid. at 366. - \ 

. 76. <1 ~. 'at 366-67 • 

\ ' 

- ..... 
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. . 

78. Ibid. at 368. , 

79. Even though the Act's general criminal· provisions with respect' 
to knowing and wi1f.ul violation prescribed flne~ not ln excess 
of $2,000' (49 Q.S.C .A.' s. 147, (~) ,), thls lim1tat~on was not 
sean as a bar to a 1arger award of exemp1ary damages.-. ,\ ". -,t . 

80. Cited supra footnote 46 and di'scussed sUEra in the section on 
. the bu;rden of p:r;oof., ~ \ -----?' 

~1. D. Guam, Feb. 7, 1973 Civil Nd. 111-68 (Duenas J.). 

82. Cite~ supra footnote 46. 
, , 

83. 12 Avi. 17,933 àt 17,934. 

--------------------~_~ '84. __ Jt f-S interesting to portde:r: the fact tqa.t a doctor experienced 
" ' -, -, -'-:'two"ijources,·of.-.pa.in ~nd~discomfort whicn have re1atively few 

-, 

physic~ manifestations and wnosê-eXistence is~ therefore, 
difficult to contest'. r' 

-~i ' -\, 

. 85. 12 Avi. 17,933 at 17,9j4. 

," . 86. Ibid. at 17,936. 

, 87~ Cited supra f~otnote 33 and discussed supra in thé section on 
different actions. ~ 

.J 88.' 412 F. Supp. 641 at 643. '\ 
\' 

90. 567 F. 2d. 290 (5th éir. 1978). R~h'd •. 'den'd.' 

91. Ibid. 'a~ 291. 

.-' 

Ibid. at~292. 
1- . \ __ ' 

Cited sup~a footnote 16 and diSGUssed erlensively in 'the, section 
on different actions. ,. 

14 Avi. 18,312. 

12 Avi. 18,146. 

\ . 

This cover~d the $7.00/spent on long dist~nce te1ephone calls 
and $3.00 for the extra cost of a ticket to 'Boston. . .' 

, t.. 1 J ~~ 

15 Avi. 18,179 at pp. 1&,183 - 18,184. 

\ 
.,. 

" 
. ", 
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98. 426 U.S. 290; 14 Avi. 17,148; 1976 U.S. Av. R. 95i (1976). 
~ -ii~ 

99. 365 F. Supp. 128 at 132 - 33. 

100. 512 F. 2d. 527 at 549. ~ 

101. Idem. The Cour!:. 'of Appeal 1'as,quoting from,Prosser, ?<1isrepre,s- ~ 
enta,tions and Third Persons. 19 Vand. L. Rev. (196q) tl'. 231 at 
p. 251. Aeeording to Prosser, the line of dut y 18 de fini tely 
arawn where the plaintiff i8 unidentified and the de fendant )las" 
no special reason ta expect that he may aci in relianee. 

102. Kaplan et al. v. Lufthansa German Alrlines, eited supra foot-
~~:Jjc.- -

103. Sm! th v. Piedmont Aviatiorr, Ine. cUed supra footnote 33. 

104. In Roman v. Delta Air Lines Ine. ci~ed supra footnote 28, the 
plaintiff missed a fam1ly reunion beeause of being'bumped from 
one of the de fendant .' 5 flights. The plaintiff~' parents had, 1 

claimed compensa~ion, as incidental be~ficiaries, for Delta's 
misrepresentatlon to their daughter. ,The Illinois District 
Court ruled the plaintiff's parents were too remote to be e11-
gible to recover ftom the de fendant , for ta hold tha~ they "were 
among the class of persans ~ho could recover from Del ta koUld 
extend potential liabili ty to a class 'Q'irtually as large as 
the public. Potential liability ••. would thus be expanded 
to Include 'an unlimited class of persons, far removed froml the 
transaction or incident, _who rely on,defendant's advertising 
representations in making' social plans wi th any of the def~nd- , ,,' 
ant's potentiaJ. passengers" 15 Av!, 17,147 at 14f,15J. 

105. Wills v. Trans World Airlines, Ine. 

106." Mortimer arid Hoffman v". Delta Air Lines, Ine. , - ----
107'- Nader 'ft. Allegheny Airlines, Ine. 

108. Kaplan' v, Lufthansa German Aldine s. ' 

109. ~ v. ~ Central. Air Line SI' , Ine. v. r".arsil je ~gen,?, Inc. 
437 F. ~pp. '87; 14 Av!. 1~; 1978 U.S. Av. R. 74 E.n. iofis. 
1977) (Warren D.J.); rev'd. in part ~J F. 2d. 364; 15 Avi. 
17,355; 1978 U.S. Av. R. 669 (7th Cir.) (per curiam)~ 

110. Ibid'. àt 18,388. 
\ 

111. The ~ect ca:use of the oversale '.had been the faUl t of the third 
part.'jRiefendant (the h~a.vel agent) whiqh had typed into the 
reserva~ions terminal the wrong flight date for a party of fo~. 

\ ) 

1 , . 

1 • 
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97 , , 

112 •• The, failure to fUe tJ1e "first come, first served" M.e wi th 
" the C.A.B,. FS found not"t'o be "wanton, oppres'sive or mali-

. ciaus," as required in order ta , support puni ti 'le damages, in 
Smi th v. Pi dmont Aviation, Inc., on appeal to the Fifth " 

~Circuit 5 ~ F, 2d. 29\at 29~ The fact that this ls at 
1east the econd case rought against North Central Air'Lines 
(c. f •. Stoug) v. North Central Air Lines, Inc. ci ted supra 
faotnote 50 , ind1EaIing consistent disregard of its filed 
priority rules, was not mentioned by either the District 
Court or the Court of AppeaJ. .. 

i~ ~ 
...-

/ 

113. This dismissal was not cha11énged b1 North C~ntral A,ir Lines', Inc. 
on appea1. . . 

114. 

115. 

116. 

117. 

118, 

119. 

567. F. 2d. 290; 19?8 U.S', !pr. R. 1027~· 

512 F. 2d. 527; 13 Avi. 17,750; 1975 U.S. Av, R. 921; 16~ 'U.S. 
App. D.C. 350 and 15 Avi. 18,ILf)9., 

Cited supra footnote 112. .. 
14 Avi. 18,312 at p. 18,318. 

/ 
Ibid. at p. 18,181 - 18,182. The whee1 thus appears to have 
turned full cycle and United states case, law on discriminatory 
bumping ls back to approxlmate1y the position wh~re lt sto?d 
in 1950. In that y~ar, in g6t~ Air1in.s, Inc. v. AllSOPF, 
182 F. 2d. 483; 3 Av!. 17,1 h Ciro '1950) (Hutcheson C.J .), 
a case lnvol ving denléd boardi g and al-,leged dl scr,lmi~a"tion, 
the Fifth Clrcuit rever'sed a v~rdict ln the passenger's favour 
for a~tua1 ($91.30) and exemp1ary ($4,908.70) damages and 
held, wlthout discussion of the statutes invo1ved, that su~h 
a passenger was only entitled te any actual damages arising 
from breach of the ~ontract of carrlage .. 

A.ddi tianal support is lent' ta this hypathesls by a recent 
(Nevember 1980) case invol vln,e: bumplng (Christensen v,. North-

) . we§t Airl1nes, Inc. cl ted supra footnote 28). The "rud~ and 
discourteous" conduct of the carrier' s agents and emp10yee's 
was de~cribed as merely causing the passenger to suffer \~nger 
and embarrassment Il when she was engaged ln an argument.'over 
who was at fault for her mlssed flight: the whole'of which 
was, further characterlsed· 'as "mino,!" c1aims". 15 Av1. 18, .536' 

at-1~,5J7. '.) f 

Taking the matter lnto one's own hands does not appear to be 
an appropriate alternative course of action, bas~d on the' 
events in Kalish v. Trans Wor1d Airways, Inc. 55 Ohio (2d.) 
73; 362 NE. (2d.) 994;:l4,Avi. 17,809 (Ohio S.C. 1977) (per 
curlam). On belng Informed by the agent at the boarding gate 

, . 

/ 

, . 
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120. 

, . 

, ( 
\ , 

that all of the seats on a T :il ,A.' fllght from Philadelphia were 
occupied, Mr. Kalish boarded the L.ight on, his own initiative 
and refus:J'd seven requests to leave the aireraft. Remaining 
adamant i 15 refu~, he was arrésted, handcuffed an~~escorted , , 
from the plane. by la .. enforcement c fficers. -,< 

o 

East,ern Provincial Airways -(1963) Limi+ed, Nordair Ltd., Pacif.ic 
Western ,Airlines Ltd., ~eèecair, T~ansair Limited . 

• 
121. This is according to R.S. Mc Donald, Supervisor of Passen'ger 

Clalms at Air Canada' s Head Office in "ontreal. There are , 
three official tariffs which Air Can3.da is required to use 
.. hich are defined as follaws: PR-7 ls co~only referred ta as 
an "industry 'tariff covering'l North America". It 15 iS5ued on, 
behalf of the carriers by the ~rline Tariff Publishin~-Company 
of Washington, D.C,'and the rules contained in the tariff have 
been filed with and approved by both the Civil Aeronautics 
Board and the Canadian Transport Commission (Air). Th,e tariff 

, covers three area; of opé'ratlon: 

1) Transportation wholly within the United States; 
2) Transportation W~llY wlthin Canada; . 
)) Trans~borde.r tra sportatior. between-Canada and the 

United States in th directions, includ1ng Al~ka, 
Hawaii, Puerto Rie and the U.S. Virgin Islands. _ 

PR-l is an Air Canada tariff. It. is issued to cover inter-
national: transportation to and from points in Canada, to apd 
fram points outside North America. 'The ,J:Ules contained in this 
tariff are on file with the Canad1an Transport Commission 
only. Carriers with .. hom Air Canada has interllne agreements 
participate in the tariff and A,ir Canada flles the rules on 
their'behalf under authority of powers 'of attorney. 

IPR-l~ al~O a~ Air Canada tariff issued to coyér inter
national transportation outside North Americé!:, however i t is . 
filed bath w1th the C.T.C. (Air) and the C.A.B. It 15 used 
when the transp~rtation originates and/or terminates in the 
United, st~tes and travel i5 via a ~t l~.Canada. Similar 
,ta the PR-l tariff, "Other carriers ~rllaipate and the rules 
are also f11ed on their behalf by Air Canada under p01fer of ' 
attorney. " ",' . ~ " . ", 

122. 'An unreported judgment of'the Small Claims Division of the 
Quebec Provincial Court September 20, 1979, Hadjis J. presiding; 

12). 

124. 

It Sh0uld also be 'pointed out that where international flights 
are concerned, the tariffs cannot derogaté fTom the provisions . 
of the Warsaw Convention which 1'egulate the regime 'of, liabili ty 
for transportation by air betwe~n High Contracting Parties. 

Passenger Rules Tariff FR-l, Rule 22, Section 6 - Reroutings 
and RefUnds, paragraph E (5)(b). 

j 

" 

l 
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125. 

126. 

,b: ) 
Ibid., :para.graph E (6 • 

Idem. Air Canada Publieation"N~; )03, Arran~n~Service for 
ÏiÏcOnvenieneed Passengers, st~iS under the ëa ng ServiëëS, 
Allowance and ~rangement5 for Involuntary Deplaned Revenue 
Pilssèngers: ' ." , ' 

"Erlend every possibleservlee, a long,distance tele
phone calI uslng Company tie-lines whenever possible 
and/or sending a.telegram. The attitude displayed 
when extending ~hese services is very important; much 
of the goodw:l1l lost can be regalned if the deplanee 
15 served with the utmost-eourtesy and with genuine 
slncertty and understanding." (Ch. 3, p. 14, 5. 12) 

_ 0 • ' 
Obviously this carrier tries to be as humane' as possible in both 
lts selection and treé!tment of .i ts deplaned passengers .. Âs will 
be demonstrated in the analysis of the case of Hendler v. Iberia 
Airlines &~, this is not always the case with other car
ri~rs. The full taxt of Air Canada 1 s manual dealing, with in
voluntarlly dep1aned passengers la reproduced in the appendices . 

.' ;127. Idem. 
: i~. , 

128. (1976) C.P. 299 <~e. Prov. c,.) (Decary J.). 
, , --

129. ~ though the ~ckets had been purchased from a tour operator 
(Voyages Europa T~avel) and it"was a represertative of ~nother 
tour .operator (Key Vacation Tours Ltd.) who requested that the 
plaintiff and her two daughters disembark. The court found that 

.. Mme. Aecherll had ~ cause of action against the air carrier be
cause J 'under the terms of Air Canada' s passenger charter cantract 
wi th Tourinter Ine., as far as deli very of the' tickets was con
cerned, the tour operator was 'to be consldered as the agent of 
the Garrier. It was fortunate'fér the plaintiff that a lien de 
droit ws found to link Air Canada to the co-defendants, since 
br the 'time the ~ction was insU tuted all three tour" operators 
(Voyage~ Europa TraveI , Key Vacation Tours Ltd. and Tourinter 
rnc.) had gone out of business and tpe directors and principal 
shareho1ders of Voyages Europa were being sought- by the No~trea1 
Police. (1976) C.P. 299 at 301. 
. -

130 •. For instance, the Court was not.convinced that ove~booking was 
a common cc;>mmercial -pradiee (p. 303) and Décary J\, found gross 
negligence on the paxt of Air Canada for issuing mQre tickets 

131. 

than ther~~~~ avallab1e 5.sats. ' . 
" 

~ . -

Kaplan v. Lufi:.hansa' Cernan Airlines. 
14 

132 •. Nao.er v', Allegheny Airlines" ~.' 

. 133. P. 303,' 

~ ... ,' ~ I~' 
, ',' 

- ~~-
• !J .. 

'1 

1 
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1)4. 
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Hanùin v. Great Northern Railway Co. (1856) l H. 
(1856) 26 L.J. Ex. 20 (Pollock C .3.") at- L'-n. 

and N. 408: 

, 
135. Hobbs v. -Londont South Western Railway Co. (1875) L.R. 10 

~111 (CockbUrn C.J.) at 122. 

136: [1973] l AlI E.R. 71: [1973J 'Q.:B. 2J3i [1972J 3 ~LL.R. 954 
(C.A. 1973) (Denning M.R.). 

137. Ibid. p. 237. 

138. Ibi<t. p. 237 - 238. 

139.- Leeds County Court, (November 28, 1979) (Nevin J.). Reported 
in N.R. McGi1christ, Denial of Boarding to Airline Fassengers, 
IJ.. N.C.L. (Feb. 19S1). p. 9Jat p. 95. -

• J ; '\ 

140, Ashb} de la Zouch C01Jllty Court (August 3, 1979). Reported in 
N,R. McGilchrist, cit~d supra, at p. 95. 

141. (Q,B. 197j'); aff'd. [1975J J AlI g.R. 92 (C.A. 1974) (Denrting 
M,R.)._ ' 

" 

142. the plaintiff was awarded ~ 1,100. The charge for the air ' 
fares' for himself, his Wife and their two young childrE!'I'l, pl us .. 
,fOut 1.teeKS accommodation in the advertised hotel, had amounted 
to t, r, 200. (The fami1y had béen moved to a d1fferent hotel 

143. 

for the last two weeks of their vacation,) The defendant t s 
urlsuccessful appeal was -directed at the amo'unt of the darrj.ages. 

Suprenant v. Air Canada (C.S. 1971); aff'd. [1973J C.A. 107, 
(Que~ C.A.) (Temblay Ch. J.). In an English case, Preston v, 
Hunting Air, Transport, Ltd. [1956J 1 AlI E.R. 443 (Q.B.) . 
lOrmerod J.), the court~ded solatium dolores on the grounds 
that article 17 of the Waxsaw Convention pemi tted it. See 
q. Miller, Compensable Damars under Article 17 of the Warsaw 
Convention, ~ Air Law (1976 , p. 210. . 

. , 

,~ 144.- See Aecherli v. Air Canada cited supra footnote 128. 
-,1- ~ 

145.' CHed at footnote 7. 
, 

146~ "On fallure of a CarriC . . . to provide space in the' 
'class,of service for which'a reservation has been duly 
madé • • • Carrier shal1 be liable for damages sUs
tained by the passenger às the resul t of suc h fail ure; 
provided the Carrier's liability for such failure shall 
be limited to reimbursement of the reasonable- expenses 
of the passe'nge'r for àccornmodation, meals, communications 

. and ground trafrsport to, and from the airport and to 

IJ 

~, 

, 

, 
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compensation for any other such damages sustained • 
by the passenger at a rate not exceeding D.S. $50 f 

per day or part thereof up to the time when Carrier' 
is able to provide :;;uch space ei ther on another .tof 
i'ts own services or on the services of another 
carrier." 

The complete text of the I.A.~.A. General Conditions of Carriage, 
Cfassengers), 'Recommended rractic~ 1724 (forme,,rly 101J), is --~~ -
inc1uded in' the appendices. l ' 

~ 

l'beria had Use, somewhat sllr];lrisingly, clalmed that i ts 11ab- /. 
i~ty for cau~ing delay was limited by the, Warsaw Convention 
(in fact Spain and Canada have both ratified the Warsaw'~
ventlon (1929) as amended by the Hague Protoco1 (1955) and 
1 t ls this instrument which would have governed the flight). 
It ls true that artlcle--22 of the Warsaw Convention li mi ts 
the carrier's liabl1ity"for delay to approximate1y U.S. $16,000, 
but since the plàintiff was only c1aiming $500 'the 1imit was 
irrelevant. 

In addi ~ion the "delay" referred to in article 19 and 22 of the 
Warsaw Conventi~n does not refer ta the repercussions of de-
ied boarding, since the incldent do~s not occur in the time 
period between the acts of emba~kation and disembarkation as 
required-by article 17 of the Convention. Q Unfortunately, there 
still exists, in the reported decisions, sorne ~biguity con
cellIling the relationship beltioen the <"frdelay'.~ mentioned in 
article 19 of the Warsaw C4hventlon and a 'passenger's resulting' 
late arrival at his destination due ta being bUffiped from his ' 
originally intended flight~ In Maheney v. Air France 474 F. 

, 

SUPP •• 532; 15 AvL 17,'065 (S.D.N.f. 19,79) (Pierce D.J.), it 
was held that t~ Wa~saw Convention's two-year statute-lJr 
limitations barre~'a_J?as~ënger's claim for the transportation 
delay suffered when she was bumped f~om an oversold flight,but 
was inapplicable to a claim t&:1:: sl)e~ was b1,lIllped an a" discri,min- ./ 
~tory fashion. Al~hough c?~tined ~o the limits of the proced
ural ,motion the Court, re'~ètful1y, did nothing to sever the 
link between delay and bumplng and the District Court's hold1ng 
could be interprete<\, as acknowl~ging that delay caused b'l 
denied boarding,was a ~und ~or a c1alm,under a~icle 17. 

........ o· .In another New York ~ase. r1cHurray v. Capitol International 
Airways (N.Y. Small Cl~t. 1980) (Steinberg J.), reported in 
the New York Law Journal, January 1980 and discussed in Denial 
Ei BOa"rding to Airline g&-sel}gers \cited supra', footnote 1;39, 
pp. 97' - 9 , Mx. McMurray and his wife he1d.tickets'for the 
ret~ leg of. Capital' 5 New York - Brussels - New York charter, 
flightk on July 12, 1979. The flight was cancelled due to engine 
troub1r ,whiCh effectively stranded ~~e p1aintif~~ in Brussels, 

" 

" 

)' \ 
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since Capi toJ. alle,ged that théy were unable tonniS ~;cl':urrays 
al te:z:nati ve transportation, ,The HcMurrays made the4...r own way 
back to.New York on a scheduled Air France servicearl sued for 
not oruy a refund on thé 0apitÔl tickets, butr_alsd e co'st of 
the Air France tickets, The" airline did nft ~spute the c1aim 
for a refund but asser.ted. t1ïat under i ts tariff "l'lIed 'Hi th thè . ~ (, .. 
C .A.B. i t was exemll~ed- :$l:O''';any further liabili ty al'ising from 
fli,ght càncellationp"r: ~ts~~ :'aq.s<i in this .re~d 14 C.F.R. ~50.6 
(b) (2) in which tne' car.r;te! 1s exempt"ed fronf the obligation to 
pay denied boarding compensation if ' 

"The flight for which the passenger holds c~irmed 
reserved space ls unabL~ to accommodate hlm DJcause 
of: . ~ 

41 • • ..... .1 

substitution of eq~pment of lesser capacity when 
required by operational or safety reasonsj" . . 

This section presumab1y covers flight sanc~llation for operational 
or safety reasons, Steinberg J. argued thàt the airlihe could 
not expect the Court ta.sanction the stranding of passe~gers in 

.. 

a fo~eign country as an,!!'acceptable practice; moreover, sinee the 
Warsa107 Convention applied ta the journey and article 19 estab
lished liabili ty on the part ai carriers for, .inter alia, delay, 
any, conUlet .. hich existed 107i th the airline' s tarIffs had to be J 
settled in favour of the êonvention. ~ ---

~ }''''' 'if 
r ~ 0 ... J;'~~' 

The learned judge concluded that Capital could be'no less ' • .,:,: .. " 
i . 

liable for outright caricellation wlthout alternative arrange-
ments be.if1g made, than it/could for a mere delay, and a107arded 
bath the ~fund and the re1mbursement requested. The Court 
did not directly address the issue of the relationship between 
article 19 an!!' arlicl·e 17 whlch .prescribes the periad of carrier 
responsibUi1t'y for in jury or cTh.Irte.g,es and limits it to occurrences 
"on board the airctaft or in the course of any of ,e 'operations' 
af embairking or disembarking':. Obviously, th ,c}1urta.ys had not ,'-
commenced the embarking process. The shabby treatment -:hey' ,_ 4 

. received at the hands of Cap1t61 i.e. the failure ta f~ nd the", 
transportation hbme and thei'r consequent stranding in. a foreign 
country, wàs 1QbViously a matter which req\Üred compensatl.on; but 
ta base the award on the Warsaw Convention was plainl:; an error. 
Even for ret1.JIIl journeys, once the process of disemçarkatian has 

, been completed 107ith regard ta the first leg of the hight, tr.en 
the carrier Is no,longer responsible for the traveller unti1 
they,have commenced the process of embarkation for the next stage 
of their journey. See in this regard lf.augnie v. Compa@e 
Nationale Air France 549 F" 2d, 1256; 14 Avi .. 17,534; 15-77 U f,S • 
Av, R, l30~h Cir, 1977) (Richey D.J.); cert, den'd. 431 U.S. 
974 (1977) and also the discussion infra, in the section "Of this 
})aper dealing "wi th the' b.andicapped, 'of the Adamsons v. Arnerican 
Airlines, ~. case. ). . 

:-f ,'" 

. , 

'. 
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149. CanacUan T-ransport CÇjQIIli.ssion, Arr Carrier Regulations, Con
solidat~d Regulations of Canada, 1978, c. J, as amended . 

. 150' •. Kaplan v. Lufthansa German Air11nes. 

151. T~stimOnY of Iberi~'q ~qnt~al office ~anager. 

.' 

~ 152. See, for example, Airline Tariff Publishing Company, Agent, 
C.A.B. No. J52, C.T.e. CA) No. 195, ,Rule 245 (<!). 

... 

r 

153. 

.154. 
J 

. 
155. 

156. 

""\ 

Air California, Aloha Airl1nes, Cardinal/A1~"Virginia, ·Frontier 
Aidines, Hughes Air,.. N.orcanair • 

Air Canada, Piedmont Av.1ation: 

Eastern Provincial Airways, Great Lakes Air1ines, \acific 'tlestern 
Airlines, Quebecair. 

American Airllnes. 
). 

157. ,Air Florlda, Aspen Airways, Piedmont Aviation, Texas Internati.enal, 

158. 

159. 

US Air. r-

Texas International. 
, . , 

The burden of proving incapacity v~ries with the problem in-
vo1ved, for example, the aged and the handicapped can<easlly 
be elasslfled as such but proof of illness in the family or 
the after effec~s of surgery may be difficult to establlsh: 
wit~ess the bumplng 1nsident reported in The Gazefte, October 
24, 1980, ~. 60, Involving a woman who had had surgery five 
months prèvioq.sly on her feet and clal1'Red to suffer discomfort 
when walking. 

Air èalifornia, Alaska Airl1nes,- Aloha Airlines, Branlff Airways, 
Continental Air Lines, Frontier Airli~es, Hughes Air, Nordair, 
Northwest Airlines, Pacifie Southwest Alrlines,' Piedmont Aviation', 
United Air Lines, 'l'lestern Air Lines. 

161. Nader ~. the Connecticut Ci Uzen Action Group v. Âlleghenz Air
~, Ine. cited supra.footnote 16. 

- , 

162. American Airl1nes, 'Cochise Air11nes, Continental Air Llnes, 
Eastern Provincial Airways, Great Lakes Airlines.,_ Nordair,. 
Q.uebecair, Western Air L1nes. "i; - - .-

16J. Cardi.pal/AiI: Virginia, Eastern Provincial A;:rways, Great Lakes 
Air1ines, Norcanair, Pacifie Southwest Airlines, Pacifie 
Western ~rlines, UI}ited Airline.s, Western Ai"r--tlnes. "" 

, , 
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161h ~ v. North Central Air Lines, '~. 
cited supra fqotnoie 109. 

~ 
v, r':arsilje Agency, Inc, 

165. Held at ~adrld, NovembercS - 11, 1977~ 

166. 

168. 

170. 

Reported in E. ~Âppel1, Point de vue praètique sur l'over
booking, 1979 Annals,of ~r ana-Space~w (vol.~) p. 213 at 
p. 219-220, footnote Il. This article ls a translation ofo 

. El "Overbooking" ~ exceso de réservas de plaza-s I~ el _trans
porte' aéro, Revista. de terecho y Economia. des 'rranspott?, 
~Âd:rid, 1977, and reprirt,ed in E. MapeHi, Trabajos de 
Derecho A~ronautiFo 'l. deI Espacio, Coleccion de Estud10s '\i 
Juridicos (vol. II), radrid, Instituto Iberoamerlcano de 
Derecho Aeronautico y deI Espacio y de la Aviacion Commer al, 
1978, p. 471. \3.-

\ 

The serviCe charge shall not he assesseà'if the passenger was .... . ,/ unable t~ --.ccupy space for. any of the following -reasons: 

(a) flight cancellation: 1 " 

(b)~ lack of ability ta provide.prevlously confirmed spacej 
(c)<;l missed connectiO::l caused by carrier:. 
(d) flight delkY; ~ 
(e) omission of a scheduled stop; 

~,.,- (f) cancellation of confirmed space by carrier; " 
(g) me di cal reasons supported b.Y a doctor' s certificate. 

'" -..-, 
Carriers shall not bill each other for these service charges 
but this rule does net preclude carriers from billing each other 
by mutual agreement. - " . 

The ftesolution only applles,to tickets for carriage or1gin~ting, 
;terminating and perf9rmed wholly within areà 2 (Europe" th~ '« 

Middle East and Africa). ' 
t;;> 

See., Internat~onàJ. Air TransPort Assoelation,' Passenger Services 
Conference Resolutions ~anual, Traffic Services Office, Montreal 
1981, Re~olution 769. ---- ,/' , " " ~. 

Air Canada, International Fassenger Rules Tariff no. PR-l, . \ 
Rule 22 (E) (5)(a)(i) • " , 

, , 
For example, Air Canada reccrnmends that passengers..,check-in 
thirty rminutes befoz:e the Jleparlure Ume of' Canadian c;,cimestic "'" 
flights, forty.-five minutes beforehand for travel to or from ' 
the Uhited States, and sixt y minütes befOrehan"~' for other ) 
international travelo Air Canada pa!:isenger tic t fOlder, _' 
document No. ACF530 (11-79) .. Sorne check-,in tlmeS are comp~ 
sory, see for example LA,! .A. Air rravel l'ariff, General ... Rùi~s ' 

, 0 
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p. 77~1 In this case the check-in period,must be regarded as 
defin:ljng the "appropriate" Ume and fallure to comply with th1s 
provision will '81so render the passenger ineligible for dènied 
ooarding compensation. > 

"-
171"- Ci t!=ld sUEra footnote 109. 

~ . 
172. The "Trave1' Sure" policy'whlch ls underwritten by the INA 

173. 

174 • 

175. 

Insurance Company of Canada. 

For a Hon~~e~ - Los 'Angeles ~eturn trip ~o'sting $~ the 
insurance remium was $4.00. .. "'.~. -' ,"", 

" . 
Hak1ng 0f.rboOking a crlminal act,' along the Unes' of fraud, .. 
with the accompanying imposition of heavy fineJlwould probably 
praye a uffici'ent deterrant. , ~. 

. . .. . 
The onlYI possible détraction from this Utopla would be 
acclden~ over$~lllng by the airline. 

\ 
.\ 
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THE HANDICAPPED 

BACKGRdU~D 
• 

,-The United Nations' General,Assembly proclalm~q, at its 

1976 meeting, that 1981 wou1d be the "International Year for Dis

"'-' ab1ed Persans". This was in response to t'ising demands." for recog

nition of,the handieapped's entit1~ent to egua1 enjoyment of basic 

human rights. l IF- shou1d be borne in mind that in ord'er to take a" 

fJIll part ,in the' community, aç.d ta liv:e independent lives with ~ . 
digni ty, handicapped ,persons must:" âmongst o'ther thing"s, be perrnitted_ 

, 
~o get on or off a ~us, to fly in an aireraft and to enteF and exit 

-
from a building. 2 As a result o~ t~~ U.N. Declaration, programmes 

and plans of action were put in motion in many eountries and at 

'. va'rious levels of implementation. 

-'·'·l. 

""""'"'' "" .. ,.,., ..... .,..... In Canada,'3,.;nth regard ta the specifi~ problem of trans-
; '~"",.", " ", • ' 1 " l ' • 

porta tian of (li'sa'ptt!d·,p-er,~ç~~,. the éaç.adian Trans'port Co~:i,ssi?n' held 
l L' I _,' , 

. ' ' , 4 
a publié meeting on,Nov~ber 26 - 27, 1979 (th~ ~ubé Hearings J to 

,1 , • • \ 

, 
hear subniissions fi"ôtrt intere'sted parties 6n the problems of the 

h~ndiéapped ·wi th règard ta 'public transportation. under Federal juiis-.' 

, . 5 -
diction., TransportJ Canada set up a .Special Adv.i~ory -Commit tee on 

.. 1 1 j 

Transportation of the Handicapped (the A.G.T.H.).iD: 1980 and it;,has 
'-

heard a number of p'rese,n~ations \u~h ,as' t~a~."made by the, Air Tr'l~sport 

Canada (the A.T.A.).? on Sep~~ber'24, 1980. ' , 

, , 

. , 

\ 

, , 

~ , 
1 

1 
1. 
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r' " 6 . In the Unit~d States, the Department of Transpo~tation 

issued, in 1978, a notice of proposed rulemaking under the authority 

of the Rehabilitation Act of 1973.
7 The new regu1ations require all -,--

\ , 
federa11y-funded airports to ~ake specified measures tô aid handicapped 

travellers. AU new terminals must be designed in accordance with 

standards establisheg by the American National Stand~rds I~stitut~, 8 

and must provide jetways or pa~senger lounges or lifts or ramps for 

'9 10 - ' . 
boarding, te1ephones 'wi th volume control, ,teletypewriters f'ol;" 

1 11 J 
communication with the deaf, 1 vehic~1ar leading' and unloading areas; 

13 \ J 14, 
baggage handling assistance, accessible parking space and 

'bl '1 15 d d . k" f i 16 E" • 1 acceSS1 e tOl ets an r1n lng ounta ns. xlst1ng termlna s 

17 were'given three years to make the necessary structural changes. In 

addi tion, the Federal Avia tion Au thori ty p,ublished a guide 108 to the. . . 
" facÜities currently éivailab1e for the disabled in two hundre'd and , , , 

,·twenty ai~port termi'nals in tw~~ty-~even 'countries. It.g"iVes~tai1~, 

, of p~rking, interior and exter~or circulation, arrivaI ând departure 
. JJ' ' 

" -
facilities, . elevators', stairs and ramps, doors', aircraft ,~~~rdin'g," 

l' .J " h' • 

res t ,rooms, te1ephones and 

'--\----
. _.,~ \sardS th. 

carriage of han?icapped passengers by the 

airlines, there have been two re~ent wàves'ef reform undertaken-by'~he 

Civil Aeronautics .Board. 'In 1977, bath the F.A.;\. a~d the C.A.B. 

is ued a series of regula tions, which were· in respons~ to the large 

vo ,ume of let ters to the ~oard which c'ri ticised thé trea tment of h~ndi- 1. 

'j. 20 
ca ped passengers .by the air Carriers. Th~ r,egula tions' were adop'ted 

. ... 

: 

- . 

.," 

"., "~". 
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wi t~ the aim of ensuring "tha t---ehe handicapped would be denied 
\ 

car~iage on1y in the interest of air safety. 
21 ... 

/ , 
Again, in 1979, the Civil A~ronàutics Board issued a Show 

C 01 d 22 h" . h Il t' f th . ause r er,. t ~s t~!Ile conce~tllng t e cance a ~on 0 e a~r 

cartiers' rules "governing -refusaI of serviée on the basis of co~duc t, 

statua, age or pregnanc~ due to t~éir being unjustly discrim~natory. 
, . • ,23 
TAis was followed by a Notice of Proposed Rulemaking entitled 
'~. -
"Non-Discrimination 2!!.. the Basis of Handicap," which resulted in an 

Order adopted by the C.A.B. in November, 1979 which cancelled thos~ 

tariff ruLes which permi tted the c.arrier "ta ref~se. transport to 

passéngers for reasons' unre1ated ta f-ligqt safety. 

\ 

Both these wavès of refo~ will ~e -analysed in depth. ' 

•••• 
.. , 

DEFliNlrrONS - , 

- , 

Before continuing with this an~lysis, it would be wise .to 
. ,r.. _ 

define the 'term "handicap'ped" in order to ~dentify preC:~~ely the 
• "1 

,~at'egory of air, trave.l1er witlh which we are dealing. 'But therein 
, 

lies the rub. ,Those who draft regulations f~equently encounter the 
_ __ -~----,-----T',' .' 

1 1 

problem of .. defining the precise group whicp is, ta be proteçted, and 
, 

.' " the, task of lending p,reci,sion to the concept. of a h~ndicapped person_ 

has not proven ta be an excepÙoh ta t1').is rule. 

l' 

, ' 

1 

! 
,-. ' ,~ 

. ... 

o 

J , 
) 

'- : 

1 



Definitions of the terms ",disabl ed" J "handicapped'II, and 
, , 

"incapacitated'" range, from all-encompassing- generalities
24 

to highly 

, 'fi' d .' 25 ~peCl c, escr2ptlons. The problem encountered in defining these 

terms is that they'cover such a wide variet. of conditions, some of 

It 'f d ~ l a emporary, sorne 0 a permanent,nature, an sorne menta , sorne 
~ ~~ 

physical, but aU of which merit sympathetic consideration in contrast ., 

ta such impairments as those caused~y alcoholism
26 

or drugs.
27 

• 

The F.A.A. has'defined'handicapped passengers in terms of 
. -, 

the safety, fac tor. If the r,eal proplem connec ted wi th having thè~,el" 
/ 

travellers on board is not that they need individuai attention for 
". 

emplaning, d.aning, 'during flight or during groiind handling,28 nor 

that there is anythin~ inherently ~o~g~rom a moral standpoint (no 

longer are the sins of the father considered to be vi!ited on 'the \ , 
children), with being disabled, then i t' must lie in the fact that dis- \ 

\ 
abled persans are a potential threat to the. safety of a flight. ' Trie 

Federal Aviation Authority regulations; therefore, define a handicapped 

passenger as l'a person who may néed the assistance of another person 

~o ~xpeditiously' m~ve ta an exit, in the eveh of an emergency evacu-

, 29' 
ation." (This defini tion was cri ticised h'y former Sena toi' John 

Tunriey as being "so vague and generai that anyone from one's grand-

,mothet ta a skier wi th a broken ankl_could be class,ed as handk~pped. ,,30) 
, , 

There 1s no equivalent to the F.A.A. defininion in the Canadian Air 

1 31 \ 
Carrier Regula tions issue'd by the Canadian TransP<1rt 'Commission. 

p 

, ' 
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, 32' ,JI. 
I~ 1932~ one,comment~tor stated that safety was ~e most 

important factor ,in analysing the rights and duties of air1~nes in 

relation to passengers. Nearly fifty years later this is still the 

case. The c6ncern with flight safety is still an overriding con
/' 

siderat~on and is reflected in the current airline regulations at 

a time when economic regulations would appear to have achieved pre-

i "33 em nenee. 

, 34 
In its Notice of Proposed Rulemaking, the Civil Aeronautics 

/. 

Board has proposed a 'mul tiplie~ ty ot "Ôefini ti<>ns but which link once 

more the needs of the handieapped to·the requirements of flight safety. 

The proposaI wouYd define a "handicappeg persan" in functional tenns 

".. "'as' a pers on \oTho ei thér has a physical or mental impairment that' sub-
, ,,r 

, stantia1.ly Bmits one 0t: more ,{najor life activities or who is regarded ~ 

\. 

as having such an impainnent, wh~re~s a "quaIi'fied -h~capped" per
, ::0--- ~-_.-- __ _ \ 

son œeans a handicapped person who has satisfied aIL the conditions 

for ~eceiving air transportation services' that are required of.non-, 

handicapped persons: the conditions referrea to include"the 

"absence of any indication that air 
transportation of the passenger will j 

jeopardize flight safety, and the 
absence' of any indication that the 
passenger is unwilling or unable to 
comply with reasonable requests of 
,airline personnel. "35 

\ 
. 36 

'Sorne commenta tors 

'k / . 
prefer the definitibn given 

........ 
in the Urban 

. , 
• 1 
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":l'" 
r':ass :':!:'a~s?ortation Act of 'l?~lJ.,;, ( . TI~is act è.~fir:eê a ra::.:l':' ~él.??c-:! 

----~----------- ------
';ersor. as 

, , 

~ 

"any indi vi dual 1.rho,by rëason 0: 
\llness',' "injuxy ~ ;i,!e, conger.i tal 
malfunctî:en, or ether }7e2:"T.a:1er.t . 
0:::- ten:pQraI"J inca?aci t~, or 11 s-, 
ability, 1s unable l1ithout s:recial 
facili ties a.nd s}7ecial plar.r.ir:C 
or design to utilize ~aSq tranc
portation f~cl1ities an~ se~!içe~ 
2.8 e:f~elY às ~er::::o!':s '.;:--0' a::'e 
not sa af~_cted,"~J' 

l'The definition ls ~ore specifie in its ide~tification 0: tr.ose w~o 

are to be protected' rather than those' ta te discriwinated acainst. 

!he àefini tian loo!-:s ..... at this ~oup b: person,S in ter:rs of t~'ei:::', 
• 

, cha:racteristics in relative, :::-ather tb:.n atsglute, terns. 7'r.e T_Trba!1 

MaES ~ransEortation ~ de~in1tion also places the èlape' - i: ~18~e 

for the inconv.enience 1s wha.t 1s reall~' inplied - Y!ot or. ·the har..èi-

cap:pe'd :?erson' s condi:ti;:m but Or! tb.e state of e;dstir..~ :acili -:ier:'. , . 
. ':'he caU for action on the pa!"t of' :üanners and. ~"e9i8ne=s la lO'.d. 

and clear. 39 
\ 

4......:-.. ~ 

.r!'! the tadff rules wbic!1 the airli!'!es, :-.ave adopte'.') 
h(\ , 

suant to !),O.:'., C,A.:::. and P.A.A. reeulations, c~.i!'iers ~ê..V~ 

further clifssi:ieè disabled J'assen€"ers ir:.to tt·rd catez;orie~: ~on-

a:n~ulato'!"J ar..d llhysically r.anèlc:-pped • ... 
, ~. 

,Âccordinc to Ur!1 ted states' ,carriers, non-a~bulat0!7 pa.ss
\ 

engers are those'persons ~ \ 

" 
! 
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"'Who are unabLe to walk dr need 
the support of artother person ta 
walk, but who a~e otherwise capable 
of caring for themselves without 
assistance throughout the flight. 
If a passènger can walk without the 
aid of another person, the passenger 
18 nat con$1dered to be no nambul at ory , 
regardless of degree of': impa.1rment., 
If a passenger uses a wheelchair for 
convenience, the passenger is not con
sidered to- be nonambula:to1')'. A ch11d 
18 nat consldered. a nonambulatcn:y J:6.5S-

, enger unless the "child has a: restricting 
physlCal handicap other than age. "41 

e 

,PhYSicalJy handicapped passengers are those persans 

"wi th any impainnent or physical 
disability which would cause such 
pe,rson to require spécial attention 42 • 
or assistance from ~rrier personneL" 

( 

1 

'-

Th Ai T A i ti f C a43 defines h d' d '~ e r ransport ssoc a on 0 an an lcappe . 
in a broader way _hich specifies both ment and phy~cal impairment. 

The A.T.A.C. considers passengers as 

"when their physi l, medical or ~ 
'mental conditi requires individ-

...' ' ual a ttention'-on emplaning, deplan-
ing, during fligpt, in an eme~gency 
évacuation or during ground handling 
which is normally not extended to 
other passengers • .,44 

The category ls then subdivided into ambulatory and non-ambulatory, 

self-reliant and non-self-reliant. Non-ambulatory passengers are 

J 

• 

, ' 

, " 
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/ 
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. I~ " 

; ... 
those handicapped passengers who "are no t, able to move about w~ thin 

• • ... +K 

the aircraft cabin unassisted. Non-sel~-reliant passengers are 

those hand~capped passengers wh~e incapable of self-care auring' 

the 'flight; they depend upon artother persan to look after their 
, 

physical needs. Thus the non-self-reliant passenger always ,re-
, " 

. 45 
requires ~ persQnal attendant. 

THE CONVENIENCE ARGUMENT 

The numerous definition!, cqteg~ries and'descriptions of 

what does or does not constitute a handicapped passenger obv~ou~ly 
, ~ 

serves to confuse no t only booking Agents and check- in' staff bu t a1so, 

thase p'ersons who might fall into the classifications, "if on~y t~ey fi 

" knew~hich one to apply. ~ose persans who. are considered ta be rton-

ambulatory by.U.S. carriers fall into the category of physically 

OP" hàndicapped/self..;reliant ,fol: Canadian carriers'. More im)lRrtantly,. 

the. way in which handicapped p.~ssenge7s ar~/ cla$~ified of, itself ,gives 

• 

. , 

Lise to one of the many types of discriminat,ion practised against 
J 

this category of people. ',The Canadian carrier' s defini tion of 

ambu1atory does not confine' ltself to the aspect'of safe'ty;46 the 

convenience of carrier personnel 15' a1so 'reflected ~n the concern over 

whether passengers will require extra attention during embarkation 

and disembarkation or duri~g flight. While an argument can be, and 
47 ~ 

has been made on behalf of convenience, that is, as a common carrier,' 
, , 

an airline owes a dut y tq provid~ a convenientservise; ~ny cond~tion 
, ~ î 

\ ; 

/ 

! 
, '" 

'.,. 
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J 

that ~ight call for an unsched~led landing should, there~ore, be 

,avoided, especially if such a forced landing was likely to be 

hazardous. Thi~ reasoning, of course, ob~cures the mayor motivating 1 

factor of~the costs ai making an unscheduled landing in terms of 

extra fuel consumption and landibg fées which amount ta, for example, 

approx~ma~ely '$6,OO~ in the,case of a DC-l~ makiqg an,unsçheduled 

, 48', 
landing at Winnipeg Airport, and the fàc t that the above comment' 

i b 'l" ' , 49 ,was wr tten y an a1r lne execut1ve. 

, ,. 
, 

.- . 

The àrgument ~n favour of prov,iding a convenient service i5 '" 
':--v-

Burely, directed at the co~vènience of thè passengers' and not of the 
, .-

50 . 
cabin creW~ A little e~tra.assistance, be it h.elp w~,th cutt:i.ng 

\, 
up extra tough meat ?r I~uidance to the washroom, i5 5urely not abov~ 

"-

and beyond'the 
. 

caU of dut Y for a flight attendant. Otherwisé, one 

wonde'ts. what their functions a'te, and whether ~he ai1;lines will, be " 
, 

l-obbying .for regula tians whereby passeng'ers are 5 tràpped into' thei't 
, • 1 ~ u 

seat. for thé dUTation of the Hight,·and are nei:her f~d no.r "Wàtére) 

'51 '. The Civil Aeronau~ics Board's proposed rulemaking has .. 
tried to clarify the position of non-ambulatory passengers or, more 

specifically, t;h<?se who need assis tance for "pers~naî care:' as \h~ 

airlines ~uphemistically refer to it. 
,"" .' 

Those travellers who cann~t 

feed themselves unassisted br ~ho cannot use the washroom unas.sis,ted 

would have the explicit option of declintng ~od, an~~_makini 
slte-rnative ar;angements for the indèpendent d~~osal of bodily w8$tes, 

.. 

': 

," 
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su~h as visiting the bathroom prior to takeoff for short flights. If 

these options a~e adopted, noq-amoulatory travellers cannot be refu5ed 

\ 52 
carriage whether attended or unattended. 

'WAIVER OF LIABILIT,L 

, .(, 

The economic dilerr:ma; touched on above, which conflonts,..J_ 

carriers who ma~ wish to make their flights accessible to handicapped 
, t 

passengers is' the fea,r, real or imaginary, tha t the f~igh t may have ÏI> 

to be intérrupted,should,that passenger's condition'~Qrsen. But one 
, l' f 

mu~t ~Sk" what- iS the likelÎ:hood of such an oceurrenc~ a~~d,/re there. __ 

not ways which he carri~s .can ptotect themselves ag~inst su~h 'ln-
1 • 

cidents l' The p si tion for co~on cafri~rs was s ta ted a t the beginning 

,of the cen'tury , n the caSe of Mathew v. Wabash R. Co •• Smith P.J. 
("fIl> .. -,,~ 

\ ,1 • j, 
decided that, if~common, ear;rier accepte,d a passeng~ suffering from ' 

"eertain<'aÙments (wit~ ~r without knowledge ~f t!!,e eonditi~n) \nd an 

accident oecurs for' which the earr{er is responsible, th en the carrier 

i5 liable fo~ any additional injuries infli:ted. 55 

.f " 
A- reéent example of a passenger becoming ill in flight and, 

the aireraft hav~ng to make an emergency landing 1S the case of Stat; 

- 56 
~ Florida v. Southwell. 

) 

The facts of the eàse were thaç a, passen-

ger ,became unconscious during ~ Miami - New York flight causing the 

aireraft to make an emergency landing at -Jack~onville, Florida.' The 

passenger 1 s appearanee and behaviQur had been qui te normal when he·' 

j 

ï, "-..... . 
/ 

" , 

') -
, -
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presented-himself for check-in but,was found to be suffering from the 
t 

'. 

effects of over-indulgence in cocaine. The aircraft waS landed after 

a stewardess checked the defendant's pockets for a medi~al alert tag 0 , 
o 

or medicine and- di,sc~~ed instead ~ f,lastic bag containing a white 

substanc~,and a doetor o~board the flight had examined,the passenger,~ 
and advised an immediate landi~g. 57 Th~s a.r<trug addict i5 not 

chaÙénged '~n check- in even though, as, the Sou th~~ll case .demons tra tes, 

he can c~üse exactly the same problems 

pe~~on wili cause /the latter type of 
1 

that it is fepred-a handicapped 

~rson be1ng constantly subjeoted 

to sct'uti~y" and frequent and pepnissilije refusaI qf carri'age. 

'\ 
The cà~riers' response to this situation h~s been in the 

past, op domestic flights, to insist on a~ver of liabil~ty fonn 

b i . d' 58 e ng slgne, • 
l ' 

Canadi~n airlfnes have agreed that a waiver of liabil-
\ 

. 59' l. ty will no longer be required for disabl~d passengers whereas, in 

the United States, the C~A.B. has proposed that the carriage of the 

handicappéd should not be,conditioned on any special waiver of liabil-
, 60 

i ty' for personal injury or for damage to equipment such as wheelchairs, 

but a carrier woultl be permitted to !nsist on'a ~a2ver of' liability for . . 
~ ~I, 

.,,' injury that D'ccurs, e1th~r desp1te the exercise oJ reasonable care by 

carrier personnel, or" resut,ts from a handicap, travelling wi th which 

pre~entsan extraordinary hazard. The latter ~ception ta the prohib-
, ,'~ 

ition against a waiver of liability is,qesigned to make air transport-

ation availaQle t6 persons who might otherwise present too great a risk, ~. 

e.g., those persons afflicted with bone cancer who may have bortes 50 

1 
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brittle that ordin~~ ~i~ tùrJulence :Uld subject them J: an exir';" 

ordinary risk. The ,Board believes 'that in thélt G.8s,e thettTaveller (} 

should as:ume the"risk.
61 

In no case, bowever, should a carrier be 

permit'ted to avoid liabili ty for injury resu1 ting ftom negligent or 

62 
care1ess treatment of such a passengero 

On iriterp.ational flights it "s difficul t ta see how a stip-

u1ation ''l'equi'ring a waiver 

requirements of the Warsaw 

of liaBiirtl:y could be reconcÙed wi th th.~ ~ 

C . 63. • 1 . 1 23 h" h onvent10n, 1n part1cu ar art1c e W 1C ' 

states that~ 

! 
"Any provision tending 12. relieve 
~ carrier of ~ability or to fix 
a Lower limit than. that which is 
laid down 'ln this convention shaLl 
be rpii! ~~, but the nullU1, _; 
of any. such provision shaH not -~";. .: 
involve the nullity of the whol~ 
contract, which shaJl remain subject 
lm the proviSions o{ this c~nventiono Il 
(Emp,hasis ~dded.) \ 

" 
,11 

The liabiiity referred ~o is based on rebuttaqle presump~io~of fault, 
,t , 

found in article 17 of ~he Convention, that the ~arrier sha11 he liabLe 

for damage sustained in the event of the dea~h or ~ounding of a pas.sen-- , , 

ger or any other bodily injury suffer~d due' to an on ëoa~d acci.dènt or. 

in the 'course of the operations of embarking or disembarking'. : :the --_\..----
liability64 i~ the 1966' presu~ti'on, of faul t ~~s----éh~nged. to abs~lu te 

,~' 0 

Montreal---Agre§ent {which did away with the carrier's defence· that he 
, 

had taken a11 nec~ssary measures to' avoid the damage ,or that it was 

'" • or • 

o 

/ 

~ , . 
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nècess~ry, f~r him to take su ch measures), but it is not strict liabil-
\ 

i ty in the s'fnse that life i-nsurance co~panies use the ward sÎnce the 

d f f ",'b l' . 66 e,ence a c~ntr~ utory neg ~gence remalns. 

'iJ 
i 4 

A taiver of liability is surely' an attempt t~ fix'a ~ower 
;. ) 

limit of liability, but the need for'such a device wauld nat appear ta 
\ . ' . " ,-' 

be sa pressing since the courts hav~.recognised what eould be charact-

erised as an "inherent d~fec t" iJ.l the passenger 1. e •. th~~ .ah inj ury. ... 

.~ùffered~ by the passetg~r. w~s c~ùsed solel~ by t~~~'sSe~gerls stat~,' 
f\of health. Absent this prav,iso, the carrier ~~id 'he liable if a 

\ jpassenger with a history of heart a~~aeks s~ifered another o~e on 
/' '" / " -~-. -/ 67 ,/ 1 

board wi thou,t any'externat cause or if, /a hushand' and y!if"e--5tarted ta 
oa / ... • :0._. 

argue in ml<\.-,àir and, the, husb~md subsequently strangred;-"hfs wife. 

(. Thus" in Scherér ~ &~ v. ~ American ~ hirways, Ine. ~ 

Trans World/-Airlines; Inc., 68 i t 'Was" held that no "accident" had occurred -,- ., 
ta a passenger who developed thromboph+ebitis which resulted merely from 

, . 
the act of sitting on board a Pan American flight from ~o~yo t~, Ca1i-

" '.. ( . , 

fomia and whieh was ,allege'dly aggravated on a conneetirrg T.W.A. flight , . 
, 69 J 

to New York City, and in Gallin,v. Delta Air ~,Ine •. the Court 
~ 

did not find the carrier liable ~hen a passenger ~ho habi tuaHy used 

a crutch, but was otherwise independent, fell whilst deplaning front an 
i 

Lauderdal,è Àirport, 69 ,-

f 
.,. 

Along similar lines, tnere have been a number of cases involving 

" 

--.J' 
,1 f ':: 

~) 

\ 

i , 
t , 
1 



120 

\ 

loss of hearing dudng a' flight due to ~,Q\t,u:tu~., ch~nges in the pr,es
.J 

surization of the aireraft following' takeoff and in preparation foi 

-'" landing. Loss of hearing in a plaintiff who was at the time of the 

fligh~ suffering,from a respira tory infection ànd who had ~ history 

,of ear trouble' Hncluding an operation thirteen years earller to 
9' 

combat the effects of calcification pf the middle ear bones) was 

judged not to be an accident under the p'rovisions of the Warsaw f2!!

vention.
70 

(The tourt ibok note of the fact that "there was no heating 

loss'reported by any of the passengefs who diq not.have a history of 

ear t~oubles.) 

\ 
Proof that an ear ,injury was proximately caused by the high 

... : 
al ti ~ude decompression ~f a fUght i~. a precondi tion to a finding of 

J 
,r ,71 

liability o~ the pa~t of the air carrier. Furthermore, testimony . 

is required in addition to indicate that the airëraft's pressure change 

was the resu1 t'of some unusual or unexpected happeniftg, b,efore an ear. 
\ ~ 

"injury could be charae terised ~s an accident fo'I' the P4rposes of the 
72: '. 

Warsaw Convention. On the other side,of th~ coin, 10ss of hearing 

stlffer~d by a passenger wh~- expedenced both émotional and meJ~'l 
~ 

'anguish ,and was a1so t~ampleq by frightened passengers in their efforts 

to evaéuate an aircraft that had made an emergency 1anding due t® an . , . , , 

engin~ be'in~ on fire, is compensable under the Convention. 73 .. 

, .' The specUic concep t o( a~ "inhe:rent defec t" in the passenger, 
, . -, ~ 

was incorporated into'artic1e IV74 of the 1971 Guatemala P'I'otocol,75 

'~ \ 

" . ~ 
j 

1 

1 
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\ "- J, 
" 

• 

and although it does not appear in the' unamended Warsaw Convention or in . 
~he Hague Protocol,. the Courts appear ta be more th an willing, ta rely on 

~I ~ {> 

it. The concept closely parallels that,of contributory negligence, 
, , 

but the problem with introducing the concept o,i contributory negligence 
. . 

into, the area of' responsibi'li ty' for acceptin~ handicappeo passengerS 

.for cardage i~ that many juris~icqons do, as the CaRmon Law did, 

treat contributory negligence as a complete defence ta an action: it , , \ . 

not only imping~s upon the p~aintiff's right to rec9ver, it defeats it 

, 76 -
entirety. Althçmg,h the hars~nes's ,o,f'the ~ommon L.aw has been abro·', 

... ~ , ' 

'gated by such d~ctrine~ às that of the last opportunity or (in Canada-' 

" 77, r 

and the U.S.A.) thetlast c~ea! chance, the exception ~uffers from 
,""' .. 

the s~me flaw as the rule it q~alified, ~h~t i&,-Jt-offers only an 

all-or-ndthing option. Legislation has been required to secure 
, , 

apportionment of responsibi~ities in accordance with the parties 

'78 ' degree ,of fau~ t. 

" 

,!:wo 'inci'dents ' which were recêutlt'reportéd 

'deserve a mention 'às illustrations of 'passeng~rs w~ 
in the press 

were not handi-
, 

'- " '79 ( , cap'ped, who were in fac t perfee tly heal thy wheh they checked-l.n thus 
) r 

s 
neithe'r, of them were ,at any time likely te be refused èarriage),,'but 

-
bath, of'whom became i11 dur~ng tQe flight. l th fi ' -, 'd" t 80 n, e rst 1nC1 en , 

\ 

M~~' Lynda Car'ter (known for her role as Wonder Woman ,in the' televis'ion 

series of the sam,e name) was on aBri ti!3h. A!i:t:Ways New York - London 

Concorde Üight,' when ber husband st1irted "bellowing about e~ergency 

stops,' demanding th~ serv;ce's of any doctor on board, screaming about , 

./ 

f·· 

~ , 

• 
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r " 

, ' 

l"~ 

his wife i s pain, etc." There was no Qbctor on' ,board and the pilot 

could not' find any places' t'o stop mid-Atlantic SQ the flight contin-
l' 1 

ued to London. Thi ~àptain did, however,.radio ahead for an 
\ 

ambulancè 
\ 

, , , 

ta' meet the aireraft whieh whisked the ailing Wonder Woman to' hospi tal,. 
, " 

. \ 

The cause of'the medical ~ergency turned out ta be something in her 
. " 

,eye. 

l d · . d t 81 h' i Cel h d ~. a secon l.ncl. en, ,s l.pp ng magnat,e asey arme, a an 

\ ' attack of back 'trouble,' that doubled ,hi~ ov~r in pain, ,wl1i1st on ,( 

Tran's World Airlines New York .. Lo~ Angeles flight. ,Ac trE;ss ~aud, 

'Adams (known, for he~ role in the movie'U.Turn) was travelling in the 

same cabin and' she "laid him out 'across severai sea ts, g~ve ~im a , , 
, 

thorough massage and even walked across his back." The pain is re-

ported tO,have disappeared and the grateful magn~te promised to nâme ' 

a ship after her. 

Since illness' can attac15 seemingly l'obust passengerS without 

the tesulting ineon~enienee of diverting the aireraft or making an 

emeLge~cy landing, one-wonders why airl~ne companies tppear to think 
\ 

that when an obviously handicapped passenger is taken ill t~is will , 

necessarily result in a diversion and/or a non-scheduled landing. No 
~ . ' 

doc tors' were available in ei th~ of _the two "emergenéie!5:'" disc\l,ssed 
~ - -"". 
,1 1 -

above and yat the situations were handled in a man~er wh'ereby neither 

s,eriJus - inj u~y r:.$ul ted nor were the res ~ of the pàssengers-- i'nconv!!~-
. .... ., -,-/ . 

iertced ~nvolurttarily to any great extent. One ls left wjth the impres-

," " 

, , , 
\ 

,1 

, '. 

, t 

" 1 

~, 

" \ . 
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sion that ei ther such medicai. 'emergencies can only be 

(and,fe{l~ pass~ngers) in the fi~st 

handled by the 

cabin attenda1;lts c1ass compart-
, ' 

men't, . or ~a double st~~dàrd has' emerged which unfairly and uncessarily 

restricts the ca~riage of physicalty disabled passengers • 
• 

,~ 
MEDICAL CERTI~ICATES ,. 

Handicapped pas,sengeJ;s are d,i.scriminat:ed against from the 

outset of tlleir journey because the carr-i~r reserv~s the 'right ta. re

qÎ.dre the handicapped persan ta pra'duce a medical certificate indicat- \\ 

.ing their fi tness ta tr~vel from' ei ther their own doc tor or they may 
, ~ 

,have ta satisfy the air~ine's medi'cal authority regarding thei!' medical 
\ 

d ' t' '82 con 1 l.on." 'r 

The quest~Qn(of,~hether ~~e requiremen~ for the preseqtati'on 

of a medic,al certiUcate is ih i t\~elf discrimina tory wa~ raised in the 
, • 1 1 

f H ' "l" 'l' l 83 Th li' ff ' case 0 ~u~ann v. Natl.ona Al.r l.ne~, ~. e p a ntl. was attempt-

-" ing to travel as ..atl--unaccompanied paraplegic but was removed from 
, , 

. National's plane at, Kennedy Airport'becau~e she~d not.possess a medi~ 
, . 

câl' cer~ificate ta the ~ffect that she was able ta travel by.air. The 

. plaÙltiff did' not cl~im that Nad_onal acted out of malice or other-
\ . , 

Jmpraper motive, but that the .tariff was 'discrimina tory in th~t the 
r' ' 
company rule had not" always been observed. The District Court found 

, , 

_ thfit the tariff rule was reason~bly re'lated to the enforcement of a 

lawful" ·t~:i.ff and thus the argument that it was not alway~ ,applied ~ 

\ ' 

, " 

" 
, 

1 

(' 

\ 
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'\ 

failed. The Jecision appears to be flying in' the ~ace of the early 

, b k' 84' , h' h h C f d h 'l i f over 00 lng cases ln w lC t e ourts oun ~ at a V10 at on 0 

': 

the carrier's boarding priority rules will per ~ serve as the basis 

for llabili ty as will adherence to the rules, if ~he court finds tlla:t 

. hl' f' 85 t e ru es were UBJust or un alr. , 

'The District Court in the Heumann case based its judgment 

on the first appeal decision in ~ v. Allegheny Airlines,-Inc. 86 

which fashioned a broad rule of primary jurisdiction applicable in 

such situations which foreclosed common law remeqies for injuries 
\ 

arising out of a carrier's reasonable compliançe witn its approved 
\ 

tariff rules, thus leaving the remedy ta admin,istrativ~ rule-,making 
, 

and other procedures. This being 50, the only issue for th& Court 

te decide was whethet the medical certificate rule was reasonable 

and they found that this was a very complicated question, was be1ng 
,~ . 

examined by the Federal Aviation Authority, and until they had produced 

a new regulation covering medical certificates, ft was the subject of 

"dminis(trativ~ rule-mak~ng and clata: were barred by the doctrine of ' 
\ 

primary jurisdiction. 

. 87 
The U.S. Supreme Court ruled in the Nader case that the 

Federal Aviation ~'s savings clause preserved common law remedies 
\ , 88 

sinc~ the field'had not yet been pre-empted by Congress, and thus 

r t~'" 

state oommon ia~ claims could be pursued notwithstanding C.A,B. remedies. 

Had the Heumann case based itself in the alternative on Common 1aw 
.,' 

t 

/ 

/ 

.' 
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ground~I" by virtue of s. 1106 of' the Act, i t might have gone to appeal 
1 

l 
where the outcome may,well have been different.~ Requiring a medical 

l , 

, 

èertific'ate fro~ .some handicapped passenger~ rather than from others, 

or consi,~ tently ignoring the requirement and thus leading passengers 

to believe that a medical cer'dficate wquld not be required, is negli
..; , 

gent use l of the carrier's discretion whicq it is permitted ûnder the 

tariff. 

1 
1 

/ 
RESTRICTION BY'NUMBERS 

1 • 

ated 

Handicapped persons wishing ta trav~l by air are, discrimin

a~nst by .tpe res~riC~io~ on the numbers of disabf:d persans 

which are allowed on any one flight. 89 The total number af non-ambul-

atory passengers which are acceptable on,a per-flight basis is 

supposedly limited ta the numper of handicapped persans who wauld not 
, , 

impede an éxpedi tious emergency evacua tion and varies wito the foll~Wing 
, \ ,. 1. 

!factors~ the type of ait;'craft used;- the number of floor level exits 

" that can be used for emergenèy evacuation; the number of flight attend-

i 'ants; 90 and whether the p'assengers are accompanied by an att~nt, 

simplified trbie. can 
1,,- , ,( 

91, ;, ~ 

or not. For Canadian ~ir èàrrie~s, a somewhat 

be dr~wn up as follow~: 
, 
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'/' ' N.umbe+" of Non-Ambula tory*, Addi tional Numbe.r of 
Aireraft Passengers allowed Passengers allowed 

Type , un~ttended if attended , 

B-747 12 12 

B-747 Comb. 10 .. "" 10 

L-I011 

OC-IO 

OC-8 .. S 

OC-8 

, ê-7,2~ 
B-737 

DC-9, 

* 

10 10 

10 l~ 
8 8 

4 4 

4 4 

4 ' _4 

2 2 

This category only covers self-reliant passengers. 
It does not inelude passengers on a streteher who 
~ll always require an attendant~r.rlon-self- ' 
reliant 'passengers who are atso no~-ambulatory 
since this type of passenger must k1so be aecomp
anied by an attendant and non-self-reliant, non- -92 
ambula tory passengers ar,e limited t9 two p,er flight. 

J 
\ 

the table93 for the United,S~ate~' carriers is as follaws: 

-, , 

Aireraft 
Type 

;-747 SP 

-
Nympe~ of Nqn-Ambulatory* 
Passengers allowed ~ 

unattended 

14 

-10' 

5 

4 

Carriers 

o'Ameriean AirUnes (with - - ~ 

10, 12 or 14 flight attend
ants) 

Ameriean Airlines (with 
8 flight attendants) 
Northwest Airlines 
Trans World Airlines 
Uniteà Air Lines 

Pan Ameriean World Airways 
" 

Pan Am~riean World Airways 
~ 

j 

"~ 

'\. 



.. 

Aireraft 
Type 

L-IOll 

'. 

, . 
OC-IO 

oc-a 
Dc!a 51 

oc-a - 61 
~ 

J' , 
OC-& - 62 . 

B-707 

~~7{)7 - 320 - G 
B-727 

B-727 .. 31/023 

,-

• 

~er of Non-Ambulatory* 
Passengers allowed 

4... 

' .. 

" 

unattended Carriers 

1 

8 Delta Air' Lines 
Eas tern Ai r Li.nes 

6 

8 

6 

's 

4 

3 

4 

,--t ..... ~ 

~ 

,.,.... 
( 

Trans World Airlines 

Am,erican (Airli~es 
Continental Air Lines 
Northwest Airlines 
Uni ted Ai rl ines 

American AirUnes (with 
8 f1ight attendants) 

American Air1ines (with 
'7 flight attendants) , 

American. Ai~ines (wi th' 
, 6 flight attendants) 

Pan American World Airways 

American Aidines (wi th , 
3 f~ight attendants) 

l' 5 

Unit~d Air ~ines, 

Delta' Air_Lines 

Bran~ff Airways 

un,üed ~r Lines 

Delta iir Lines 

Uni ted Air 'Lines 

4 

8 

5 

6 

-~ 
4 

'3 

2 

5 

4, 

,> 

10 

. , 
1 , 

3 

~. 

Braniff --KI:rways .. ~1 
AmericaJ Airli~es 
Trans W6rld Airlines 
Repubfic Airlines 

" Air Flo'rida-

'.,; , 

Pan American World Airways 

Northwest Airlines 

Continental Air~ines 
Northwes t. AirUnes 
Piedmont Aviation 
Republic Airlines 
United Air Lines 

Pan American World Airwsys 

American Ai rUnes' . 
Trans World Airlines 

.. 

, ; 

, , , 
1 
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\ f j 
~ 

l: 
1.. 

'Nbmber of Non~Ambuiatory* 
/r 

, " 

Aireraft Passengers allowed 
T:i2 è una tterrded, Carriers 

B-727 .. 100 2 Alaska Alrlines 
1 ~raniff Airways 

Eastern Airlines , US Air 
"-

200/231/ .~-B-727 "!' Alaska Afrlines 
2)2/295 American Airlines 

Braniff Airways . 

\ " 
Del ta Air Lines 
Eastern Airlines ~-4 

, . Trans World Airlines . 
B-727 222/s 6 ~orthwest Airlines 

United Air Lines 

.B-737 18 Aloha Airlines 
( " , 

.... 4 'Piedmont Aviation 
United Airlines • 

3 Air Florida . \ . . B-731 - wot_o 3- Air Ca1ifornia 

\ 
.. 

,B-737 - 200/C 3 Wie~ Air Alaska (with 
) 112 passenger seats) '\ 

1 2 Wien Air A~aska (with 
74 pa-ssenger ses ts) 

l ,., Wien Air Alaska· (wi th 
26 passenger seats) 

DC-9 2 Eas tern Ai rllnes 
Trans ~or1d Air1ines 

, 

-," 1 Coleman Air Transport 

." 
Midway Airlines 

DC-9 .. 31/50· 2 . US Air ... 
'-

W-9 - ,2 3 Delta Air Lines 

'~ A-JOO 8. Eastern Airl:,lnes '" .. 
~...-.BAC-1 11 2 American Airline~ 

L':'188 -3 Eastern Airlines 
.'. 

Sun Aire Line 5 

l- YS-lI 1.. 3' Piedmont-Aviation 
. ' 

, . 
.ft , , 

1: 
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Aireraft 
Type 

FH-227 

DHC-7 

( 

DHC-6/TO 

_ t 
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, Numbei of Non-Ambu~tory* 
passenger} allowed . 

unattended 

, . 
2 

2-

1 

1 

"" . 

t • 

Carriers 

4ir New Englan~ 

RMA lne. 

Air Wisconsin 

Air New Ertgland 
Golden West~irlines 
US Air. , !, ~ 

* This does not inclu~e passenger~ on a stretéher 
who will always requirè an attendant. 1 Passengers 
who are 'bpth blind and deaf are not,r,egarded as ' 
ambula'tory94 and e-értain carriers will only aeeep t: 
one escorted mental patierlt peI' flight. 95 

~ 

96 -Other small aireraft such as the Beeeh~raft 99. and the 
.... , 

S "J ... 1" 97 . 11' b l"' fI" h wear~ng~,~etro lner a ow one non-am u ~tory passenger peI' 19 to 

Other airlines solve 'thé problem \,f regulating the' numbèr· of non-
, ' 

, 
ambulatory passengers allowed on smali airc~aft by pleading.thê 

'-

earriér's inability to use thé boarding'apparatus normally used on 

large aireraft. 'Thus, if the passenger e~nnot board the aire~aft it 
,. 

is presumed that he or she would not be abl'e tq evacuate' the aireraft 
• 

. in a hurry. 

" 
\ . , , 

L' 

, '.,. 
The arbitrarine~s bf the numbers of non-ambulatory pa$senger~ 

pe~itted by t~e various airli~es on particular types of aireraft is , 

obvious from the tables. The Inte1fat~onal Air'Transport As~ociation 

has' included ln a Recominended Praetic'e the prayer' that carriers should 
'. . , -'.' '\ 

'- -endeavour to standardize aS soon as possible any numerieai limitations 

by aireraft type for non-ambula'tory and incapacitated ,passenge:rs, and 

~ , 
,If 
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1 

" 

\ 

/ 

r if 

1)0 

) 
the 'I.A.T.A.. Sa{ety A~visory Commi,ttee has been asked to pubqsh guide- r 

liI?-es rega-:t:ding the -~imitations on accepta;nce of inc'apacitated passen-

98 
gers ,by aircraft type. 

made 

, '~~_c~rriers re,gard the figures 

to non~mbula~ory passengers. Trans 

in the tables as concŒssions 

World Airlines, for example, 

"& 

states that ~ general it ~~l refuse to transport any passenger whose 

phys'ical condition is 5uch that he or she mai' need the assistance of 

another person to.~ove expeditiously to an exit in the event of an . ) . 
~lnergency, unless the passenger is accompanied by, another person wh3' 

, . 
ils' capable of assis ting such passenger in expedi tious ly moving to an 

" exit; at least one such person i5 required for every two 5uch hàndi-
. " 

capped passengers. (Empha~is added'.)' Regard~!fss of whether passengers,", 

," satisfy the above 'criter~, ~rivate d,emons.trat1ons may be l'equired of 

handic&pped: pass'engei::s. to indicate the~r abili tx. to move from one chair 

ta anot;her and thefr capabili ty of moving expedi tiously to an exi t: 99 
/ 

th~se demo~stra,y(~t:lS are -yet' ,another indig,ni ty tha t the non-handicapped 

O h '. 100 h' h 1 h h h ... t er carr1ers ' emp a51.Ze t at a t oug t ey 
~I 

" do not have to"suffer. 
• ~ ., \1 

m,ll' make every effort to accommoda te ,no,n-ambulatory passengers in 

excess ~f the maximum nU,mber shoWn in the tables, they are not 9bli-

101 
SOt 

The question.'must be a,sked, is it fair to lirÏlit the numbe~ of , 

'.,passengers th this waY1 "Ad~Hti~nalry, is there any factual basi's to the 
'\ - . 

,hypothesis that h~ndicapped person/3 will! be a hindrance in en emergency " 

J 

/ 
" .. 
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The eorrob9rating evidenee is spar~e. ,. 

" 

\ 
1 

The F,.A.A. had, at one time,,! made specifie proposaIs concern-
" 

, 102 
ing the proper seat locations for disabled' passenge~s. They were 

not to sit in the two seats nearest to an exit and at in a 

'row adjacent to ar ,exit, they were required ta sit 

seat from the '€xit in that row. The Civil Aerom 

(the C.~.M.~.) ~as employed to car~y,out tests an 

po'sed regulations. 103 The results 'îndicated that . ~~~ 

ambulatory per~ons, 1fh~ proposed r~gulations ~6ù d 

Rigid rules were inapprop~iate due ta the variety 
" , 

craft interiors: the same "model" of aircraft has 

dic ta téd by the carrier • 
" 

lns li tu te 

{ 

with reg&rdlto non-

d~S~ air

eus tom buil t 

The Ç.A.M.I. also examined carrier accident f'les for the ye~rs 

l ta 1976 and found no reference. to signifieant d lay~ in evacu-

105 
ons created by handicapped persons. Thus the eating require-

t~ ~ ~ were eliminat~d fr~m the regulati9n~ as p~opted, but some 

. 106 'Il ' h rh d' r~ers s t~ requ~ te t a t passengers accep/t ~e seat es~gna-ted-

the carrier if it is in the so-ca11ed interest of the safety of . 
/1 '. '107 

other ~assengers. Studiê~ of air crashes with survivors have a1so 
\, 

~evea1ed that.it is women, chi1dren a«d the old who ~re partieular1y 

at risk, ~t the handi~apped' as such ... Mothers do riot scramble for the 

exits but pick up their children and earry them wi th ~em. E1derl-y \ 

,couples wait. araund, ta yelp eac.h o ttier • 
108 

. 
\ 

\ 

\ 
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If the ai ... of the "egulations 15 to ensure thot'/' ~o . " 
obstacles to a speedy evacuation, they might as weIl sttpulate that 

fam~ly memb~rs must not travel 'tog~ther as t'o, s.tipulate that only a·l"~:. 
1 

s ~ric tiy ,limited number of handicapped passengers ~r~ permi tt:cî-- to 

~;el on any. flight. The peed~or such restrictions are not 

support:ed by ~.e facts. 
'<~ / 

e sea~int arrangements for handi~apped persans obviously 
,> , 

, .. 
1nconveniences sorne passengers who would prefer ta sit in either a 

r s~ non-SmOk~ng se~-tio-n but, 0 due ta the' ~~sitioning of exits 
------ " --- ' (), '~'- \' ' 

, . 

or bulkheads, find the ves n'the wrong section.' It appears that 
~ ---.::::.. ~~--

the seating requiremen~s the re~uirement ta p~ 
__ ~_~_~ ___ c. _ 

request tpem. Thus disabled 

breathing problems may'be forced to inhale 

-other passenger' s expelled cigarette smoke on account of the F .A.A,. , 

safety regulationsj whichois more 9azar~o~s to theii health 15 a 

matter for debate. 

\ 
Unless these sèating arrangements have a legitimate basis, 

hey are unjustly discrimina tory. ;# For ~xample, if lack of body (or 

/ arm strepgth in particul~r) is thé reason for ~ot seating a particûlar 
/ v ~\ ~ . 

type of handicapped person.next to a window O~ a dOOT exit, then a 

smalt child 3hod~d no~, for :rea'sons' ~f'Saf·etY, be ~i tted to occupy 

such a seat. The only ,carrier., h"owev~r, which has filed in its tariff 
• ~tr 

a seating restriction for ,young children 18 Continental Air Lines which' 

---- ---

" 

~. 
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age ta· occupy seats in 
"-

" 109a 
727 emergency exit rç'ws. 

does' no~ permi t ChildC' under five years of . ~ 

eme'I'g~ney ~ts rows. diately in front of 

Passengers who are otherwise~ incapaei taJd but can use their arms for 
~ 

\ 

propelling themselves along seat rows and ais les cannot fairly be 
l ~ • 

regarded as likely.to delay an emergeney evaeuation. The general 
• c 

fi' ,r- 1'6 ~ t 
~ t~nqr of the pr~posed C.A.B. rules 4 wou~~ require seat polieies to 

bè apptied consistently to both ha~dicapped and non~handleappea . 
..... 

passen~ers sa that decisions arë,&àde on the Qasis of functional 
, 1 

Tne proposed rule would pro-
r 

abili~~ t~an te~hnical statu~. 
. ( ~ , 

hib4t seating polieies that are no~ reasonably neeessary to ensure 

f d h h d · d' lU 'Th':' sa et y or to aeeonuno ate t e an 1~appe passenger. .1:5 mea.ns 

that a person with his leg in l'cast would.'be seated in an aiBle 
f 

'\)' , 
seat beeause th~s would affbrd,him a little extra~leg roo~. rather 

1.. 

f " v 'than becàuse the seat i5 the farthe5t from the window exit: the 
~, ' 

result' i5 the same but the underlying intèntion will have changed • 

• 

'1 

'\. , -

" 
. 

related ''to the problem of seating limitations, is the . ~ . , 
• passenger. 'Pre-gosition of the seat back occupied by a hanQicappJd • . ~ 

AviatiJn Authorlty' regulations had required that 

" 

( 

viously, the Eederal 
. l ) 

seat backs be in an upright position at the 'time of ·takeoff and land-J , ' , 

ing. 112 When Îthe F.A.A. proposed to amend its'regulations in 197,7,113. 

. , 

,~ , 

~ tJ it recognised thlt ~o l~ng as a seat ~k ~hich was placed in a re-
, ' 

clining position àt takeof! .. ana,landi~g, did nçt, obst-r'uct any p,assen-
," . '" 

\ J", ( 
• 

t J " . , 
... 
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, 

gets access ~o the aisle or ta an emergency e~it, it would not 

present a'safety hazard. Thus the new regulati@ns permit persons 

unable 'to sit ereet due ta medieàl reasons, to place their seat 

back. in ~lining position during'takeoff and landing,l14 This 

eff~c ~ively d.mi ts~ th~ number of s,uch di~abl~d persons whieh can 

~, , 

.. 
be earried per flight on an aireraft carrying a f~l1 '\col1.lp'lement of-

passengers to the number of seats in the rows directly in front' of 
, f ' / '. .. ÜS 

a part~ t~o,n. 

AltMough the F.A.A. regulat~ons 
" I~ 
became effeétive on May 1-6, 

J 

1977 , according ta the tariff rule which went'into eff,ect on April 7,_ 
-.t>.., 1 

1980, nineteen carriers, including Na~ional Airli~es and US Air, will-
.... ,1 -. _ \.('1 ' , 

refuse to transp~rt a-passenger who ls unâble to oecupy a ,eabin seat . ',. .,. 

i . ht it' 116 Th' t . ff - l' bl t 1. ç: n an upr1g pos ~on. ~s ar~ ru e ~s a a ant examp e o~ 

Illegal diserim~nation_practised against the h~ndicapped which limits 

their access ta flights in a totally unnecessary manner; although 
- t\ .,; 

-. , 

~ 

con tac teç1, ,none of the airlines would conunent on' why ,they, did this. ;-, , l 
.r 

THE 'BLIND AND THE DEAF 

Passengers with impaired vision and hearing ~re treated~ 

~ ,special clas'g ~y the \arriers. One reason for thi,s is tha t the 

normal'means of communication on board the aircraft are foreclosed to 
o 

these ca~egories of travellers;.~the olind cannat read the ~lluminated 

signs in the aircraft or thè'safety features booklet; and the deaf 
'1 

) , 

'" " 

". 

J 

" " 

, . 
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, , .. 
cannot hear' thé announcements made over' the public address system. 

. .. 
. 117 ' 

'Athough normally regarded as self-reliant, these ~wo grbups a~e 

accorded special bu t dl;crimina tory trea tment. 

'Blind and deaf passengers are often' a~comp~nied by guide 

dogs when then their d~gr~e of 'impàirm~'nt, is suffident' to re?dei the 
, ., " '\. . ,118 

passenger depende~t upon thè dog., The.dog is carried fre~ o~harge, 

. but is required to be ,lproperly harnessed at a11 times and rernain at 

the owner's feet. Since it trave1s fre~ of charge, it is not per-

m,itte~. to occupy a seat even if one should b~ V'acan~. Carriers try 

to' place, the. blind passeng:.:>i\ a 

have mOlie room to s tre t,ch o~ t \lnd 

bu1khead seat so that the dog will" 
• 

a wïndow seat .is al 50 recùmmended, . 
\ ' . 

50 that 9tller passengers WilJ not have to step over o't step on the 
, , , 

dog to reach the aisle~119 
, , 

1 

Thus the sea t,ing o~ pa~sengers aècornp~nied by, dog's on which 

they are dependent is dictated'by the èarri~t,although only a few car-
'" . 

" '120 
r:iets exp1icitly mention this fact in their tariffs. Air Canada 

, " 
, ' 

(and,' therefore, the. othe~ Canadbnl·ca.:rrie.rs as well) res-tricts the 
, . 

number of blind persons pel' 'f11gh t by s ta ting tha t no t' more than two. 
~' , 

dogs' trained to 1ead the blin~ or assi~'t the' deaf ~ay be ca~ried in 
, , ' 

'the cabin of the same aireraft, al though the e~rrler, will àeeept 1 four 

, such dogs ),n the cabin of the sarne airera ft provided advanc'e arrange-

h b d · h' h • 121 P bl' A' Cd" 1 ments ave een ma e w~t t e carr~er.' , resuma y ~r ana a et a 
('"' , --. , 

'are afraid the d,oss would fight or, Even worse, ma ~e whils t in fU&ht ./ , 

.' .. c.. 

\ 

., 
" 

• 

, ' 

, 1 
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i, 

even though guide.dogs are usually neutered and have their f~ghting 

te~~Cies trained OU~";f them. This r~ulàtian' appears ta he merely 

ân unnecessary restriction on the carriage of the b1ind and tme deaF, 

using the présence qif their 4<?gs as .an excuse. 
, " 

, 
Pre-flight briefirig 

~ 1 ~ , _ 

, 'The blind and the deaf belon~' t~those~ate~ories of pass-

, 122 
'~ engers 'which receive; pre-flight briefing. "In Canada, the carrier 

trusts the passenger.s will af their O'lm voiition me.ntro~ that they 

have 'a hearing difficul ty al: vision impairment eve~ though the alr-
~ {" '\ , l " 

lines a~~nowledge that many hand~c~pped passengers'are reluctant t~ 

d ..1. i . . 123 raw atte~t1Qn to ~,e r s1tuat10n. 
, , 

" .. 
The ticket agent marks the airline portion of the boarding 

pass and the passenger i5 pr~~b~aided and briefed as, to the safety 

factors. The cabin attendant is then personal1y responsible to en-
, ~ 

, h h ' '; \ i ' , d ct- ~11 ' . / 1 124 sure t at, t e passepger rece ves and un ~n, s~a measures. 
, '------ ",' , . , -------- . 

The,legal content.of the p~ responsibility 15 not, however, 
;-' ..-----------"~ 

- \ 

' spelled out. 

~ 
\ 

" 
". 

. ~' 
' . 

, 
In the Uni ttd S t'a tes, the F.A.,A. briefing 't'e,gulations a·re , 

" 
'di~ectled at ' the safety' of the handicapped passenge'r, ,and, flight' , 

l ,... s 

,attendants ",brief handicapped' passèngers <?n the prbp,er:"t'oute to, the 
\ \ 0' _ ~ • _-

~~i,ts a;d:t~e time to move, and .. the ~'~tÈmda~tS'~'(e .instruç;ted ~s to 

1 • 

.. ;} , 
~ J' , 

1 '. 

------------'----~. ~-- ---~ ---
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137 , , 

the mas t appropriat~ tna.nn~r of assis ting the passe,nger sa as te pre-

• d f h: •• 125 
v~nt pa~n an urt 'er lnJury. 

\ 

, 1 

'Advance booking re9uirem~nts 

The blind and the deaf are, in common with otger handicapped 

passengers, subj ec t td' 'the advance boaking _requi.:remfil«1-t. The disabled 

passenger is narmally requ~red to book at 1,east twenty-fou't' hours in ,," _ . 

. advanç,e, _advising the carrie1. as to the nature of their handicap and 
, , . 

- ; ,126 
assistance (if any) required. ~ 

" 

A.. 
, The reasqning in the case of ~ ~ al. v. American E~ress, 

~, -' , 127 
. ~ !!.!. ~, ~ ~ W01'1d, Air,Fn~s suggests that inferming 

'~-'- ' 
1 1 \1' - ~ 

the travel 'agent- from whom the ticket was purchased /does not neces .. 

\ " , , 
- ~arily consti\tute ,notice to the airline of the na'ture' of the hand~cap 

nor of the_ special assistance 'required. This, in turn, suggests that 

handicapped people ,are further discriminateQ aglinst since they do not 

"'havl!' the op,tion of booking their flight through ~ travel a'gent ~ut 
, ' 

,must oea1 directly with the airline. 

Although carrier~ state that theY?Wii~ke every reasonable 

effort ta acconnnoda'te passengers w~o faU ta 'comply wi th the stipu-

l,at~d' advance booking peri,ad, they' are bl · d d 128 1 not 0 19ate ... ta 0 50. The 

, 129' 
proposed rulemaking states 

~ , 

advance notification:'r~quired that the 

by the carrier would have ta be reasonably related te the carrier's 

'" 
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need for it, and in any e~ent, could not exceed forty-eight hours. 

Modest forms of additonal assistance that would require only a 

reasonable amount of time from carri~r personnel and no special 

equipment or additional expense su ch as simple b~a~irtg assistance 

or help in locating connecting flights (which the Blind or deaf 

would require) would not be considered extensive assistance and thus, 

a1though the carrier can refuse to carry~passengers who require 'ex~ 

" \ ' 
tensive addi tional service or equipment bu t,who have not notified 

~d~ 

the carrier forty-eight hours in advan~e that assistance will be 

necessary, othis permission ... to refuse carriage does not apply to 

passengers ~quiring modest ~P~s of ~dditional assistance. 

Special assistance notification 

The requirement to inform the airline with respect to any 

special- ass~stance required has been strictly inte~preted by the 

N ' 130 -cou,r'ts. The ew York Supreme Court has gone as far fS saying tha t 
'\) 

there was no special dut y on the pa~t ?f airline employees to either 

foresee that special assistance wou1d be required or to render su ch . , 

assis~ to a partially disab1ed penon who u1sed 

and who displayed a-s1ight limp, but 1ittle more. 

an elbow crutch 

Since' neithe~ 'the 

injured pass~nger in the case, nor her husband requested help from 

.. the carrier' s pèrsonne·l, no spe'cia1 ob,liga tian, on the part of the 

131 airline's employees arase. 

of 
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O h~ . 
n the other side of t e c01n, in a contemporaneous decision 

~ .... v<"~ ~"... 4). 

the same court,132 i t' has been )le1-d that on perceiVing a disabled 

assenger, the airline's ground personnel had the dut Y to gather the 

n cessary information in arder ta e*ercise a reasonably informed and 

in lligent discretion with regard to, amongst ather things, the 

of stewardess assistance that would be required. Perhaps " ) ~ , 

cabin c 

'whether 

Safet 

\ ' 

has· at 

years ago. 

reaso~ for 

airér~ft 

, 
different obligations encumbent upon ground p~rsonnel and: 

regarding the ma king of enquiries aimed at determining 

assistance Will be required or note It seems that 

the question directly and abiding by their decision 

solving this,particular conundrum. 

the.airlines towaros blind and deaf persdns 

a mar~ed improveme~t over what it wa~ fifty 
\ 

A co~e tator writing in 1932133 stated that a major 
-------~--' --,-- ---,- - - -, -' 

blin~op'Lej~~~~cra~~,~oa-t'd, an., 

ht .. become ,exceedingly uncoll1.fort-
o\'~her passenge,rs if an unattended 

ers,on became ill and unable ta 
the,facilities supplied for pass
'n that candi tion. "134 

" 
, 

In addition, i t wols stated thà,t i)a~ding or aligh~ing from 
, 

air-an 

" t' 
( 

" • 
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craft, there is imposed on thé agents of a carrier, a greater degreè 

o 

of responsibility to keep a blind persEHl- from placing them~e1ves. in 

danger,135 (Fifty years ago this 1 comment was probab1y more apt due 

ta the possibility of a blind person walking near 'the aircraft's 

propellers; the jet engine and covered passenger boarding ramps have 

erased this particular hazard.) It was further suggested ,that the . 
, , ,136 

excluiion of blind persons ,should be permitted as a genera1, rule! 

the 1980's, rather than being ~xc1udeQ, the blind and 

~e deaf are the target of a number of changes 'ln airport facHities , 

'1> _ 

. / d k' i' h +:-h k' . . 13'7 l alme at ma ~ng commun catlons at tee ec -ln counter eaSler. _" t 

was viewed as a break-through, however, when, as the result of a 

gues tian posed on a radio "hot line" show., Nordalr began ta provide t. 

specialised services for the bli~d, and in so doing, became the Urs t 

. 
aidine in Canada to provide' such service. Wi th the collaboration of 

the Montreal Associ~ion for the blind, Nor4a~r has obtaine? booklets 

which explain airl;ine comfort and safety features in braille~ The 

airline has also initiated a training programme to teach its flight 

attendaots, ~icket counter and rarnp personnel the particular reguire-

138 
ments of people who cannot see. 

Th~propo.ed C.A.B. rul emaking 1 39 would require carrier< to ! 
140 

prov~de deaf p'assengers with necessary information by use of written 

material, signs,' placards, flashing signal lights' or other means, and 

'k '1 bl f bl1' n' d 141 i B ill h' f . to ma e aval a e ~r passengers 0 ra ete 10 ormatlOI]. 

.' ... 
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that is provided to other passengers on printed emergency cards. 

Stowage of canes 

,.. 
Another problem asso,ciated wi th the trea tment o'f blind 

\ -.,. 
passengers ~ the ~n-~~ard storage of their white canes. (These 

+emarks also \PP1Y t~ the stowage of crutches.) The F.A.A4're~1-

ations proposed in 1974, required 'that these devices be stowett"where 
, .-f 

they would be readily accessible. 
142 

The Civil Aeromedica1 Institute 

;. 143 reseach indicated; however, that the use of a cane or a crutch 

could lead to delay and that handicapped passengers in the silTll,llated 

_ evacu~tions moved faster using seatbac~ for support. Jn addition, 

d h f d t d t ' 1 ' d 144 and canes an crutc es were oun a amage evacua 10n s 1 es, .. 

145 
the~can become dangerous projectiles in severe turbulence. This 

same line of argument applies ta food trays but the airlines have not 
\ 

prohibited their use. There i5 also the supposed danger ot t~ 
being used as a hijack weapon. 

\ 
The proposed regulation was, therefore, ~ban?~~ed" and canes 

and crutches (despite 

and the F.A.A. in the 

146 carry-on luggage. 

vociferou's protests to ~ot~.O.T. in Canada 

United States') are sto~in the ";ame. way as other 
/' . 

Blind passengers continue ta point out that they" , 

feel far more secure with their own cane close at hand th an they do 

with them stored in the overhead luggàge containers, but their primary 

source of self-help is removed from them, ironical1y by the very air-

/ 

\ 
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142 
1 
" 

1 î. 
lines which balk at render~ng special attention or assiscance to 

handicapped passengers. Even the proposed'new rulemaking in ~he 

c United States,147 al though ,pe~i tting "cané'f'and ~~rutches to be avail

able to blind and crippled passengers to the maximum extent permitted-

148 ' .' 
'by the F.A~A. rules, would not a1lo~blind passengers to keep 

~ \ 
their whi.te caneS next ta them during takeoff and landing • 

. . 
This issue is belng addr~ssed by the Federal Aviation 

Authori\Z which has invited public cotml\ent~. on a' peti tien by the 
. . 

National Federation of the Blind for an amendment of the F.A.A. ' . 
149 rules. ' One proposaI would allow readily accessible storage'of 

travel canes carried by blind' passengers while on board, for example,~ 
1. 

in overhead ~acks, under rows of seats or under window passenger 
.. 

seats, as 19n9 as they do not pro~rude into an l'lisle or black an 

exit ro~.150 In,Çanada, the Air Transport Association of Canada is 
, 

trying to resolve the prob1em with the 'co-operation of /,. the D'epartment 
" . . 151,' 

o~ Transport. Perhaps a !fb~utiot1 aS ·simple as a two"sided ad- ,., 
#. 

hesive strip w~ich could be attached ta the side of the b1~nd passen-' 

ger' s 'seat (or the back of the seat of, the row in front) cou1d be' 
1 

. " 152 . Of utll~sed te secure the cane. course, should the b1ind trave11er 

'decide ta hi)ack the flight, the'ir "weapon" wou1d be 1'111 t,ha t ~ 

more ta hand! 

, \ 

/ 
1 
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!.,. , " 

~ THE DISEASED, THE SICK AND THOSE REQUIRING MEDICAL ATTENTION, 
J;., , 

,j 

In a special category are those p~ssengers oarrying eont

, 153 
agious diseases. The carrie.r is ~ot only permitted ta, bul o,,!,es 
1 

a dut y to its passengers ta protee t them from ,the dangers inherent, 
---.~' if 

, in the carriage br air and to,avoid placing anything among~hem that 

, 154 \ 
might injure them. i' The quàrt,ers 'are relat.ively crowded aboard an 

, aireraft (even in the wiqg·bodied jets), the'passenger beins confined ' 

most' of the joutf1ey to' a partièular area 9f the airèraft and being 

una'ble to disembark at ~llt 50 that the opportunities for contamin-

ation are greater then on board a ship or a train. 

, 
Se~en.tx years ago in the case of B,ogard' 5 ~. v. Illinois 

Central 
155 " !. Co., an a~tion was brought on account of the death of an 

.-~--

infant from ~eas~ls allegedly 'caught ~rom a fellow passenger on a train. ' 

t t was h~ld tha t the; carrï.er was not liable for failure to exercise 

-' ~rdina.ry care to ascertaib tnat. the tiassenger did not h~ve q contagious 
.' , . 

1 disease, but was ~n~y bot,lnd ta exercise ordinary cart to protect the' 
1 

" 
dec~dent!rom eontagion àfter the affliction of such fellow passenger 

<-
ha? be~n disCoverej or called to the attention of'the carrier's con-

. , '156 1{ , ,., -, '. \ 
'ductor. Any'other.ruVng,woul.d have decreed that-pa~sengèrs are 

___ to be subjected to on the spot medi'cal examinatio~s .which would defeat' 

the very essence of air ,travel. namely,the speed at which'passengers 

can move fro'm place to place. 

/' 

'\' 

" 
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... ..... 

ago, ft was suggested that passengers rendered 
,! 

repulsive dise.ases shou'l~ be refused transpor't. 
157 

Hopef1..!lly, now-

Î' adays. wi th modern rnedl cal trea tinen t 0 ~ el ep han t la sis. 1 ep ro.y. sma 11- -1 _ 
d h ., bl ' ff f ' ....... ..l' 158 h" l' pox an t e V1Sl e e ects 0 venereaL~~;L.Sease,' t lS lS no onger 

a ~ommon occunerice., !t shou1à be noted thciugh, that in the propos.ed 

regu1ations of 1973, ,t(ere was a st~tement ,to the effec't th~t air-
~ 

l ' Id i h d' f' " 159 lnes wou' not accept passe,ngera w t gross .J.S 19urements; the 

, proposa~was not adopted. The m~1odor.?us dr,aini,ng' wounds prohibi t'ion 

still applies in N~rth }we~ica, 160 and ~he I~A •. T .A. Standard Medical 
'f\ 

Info~ation Form has a section devoted to passengers who are o~fen-

. 161 ~ 
4 siv~,by. way of smell, conduc~ or appearance. There appears to 

be an ex~remely unenlightened, not to mention intoI-erant, atti tude 

prevaili~g within the air1ine 'industry if they ar€ ref~sing ta fly 
J . 

people ,~ho ''fre ugly ~ ~speciallyn i~ '"Such d~,sfigureffi'ent resu1 ts ·from 

cau.es beyotd the pas~enger' s cont~o:. 

, 
(those who ar'e in fi rm of body and/or who may re-

quire some t e of in- flight medical, assistance), cannot ordiria~H 

'be excluded -carriers if they are able to care for themselves 'or 

• if,theyare travelling with an attendant and ~he medical assistance 
.. 

required can be adminis tert;d ei ther ,by the passenger or by the . ~ , ' 

/ '162 t attendant. , Should the passenger be take~ ill 'on board, or should 
~ , . ,:) 

their condition worsen considerably, then the carrier 'has th right 
( 

to make an uns che 

carriage; but the 
1 1 

, ~! 

" 

\ 
landing and terminate such a passenger" s, 

to terminate'the transportation of a passenger 

( 

~, 
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145 

t b . d' h l 163 canno ,e exerc~se ~n umane y.. 

~. 

If 'a carrie,r doe~Pt a passenge'!' wi thout '~n attendant 

whose inability to care for themselves due to mental oxi physioal 
" , 

factors IS app:rent,' then ~ c~rrier must render t~e spec~al cbaree.; 

,:d as~is t~nce required ~y !n~ ,pass~nger, and the 'ai~1ine wou~ 
" 'f ,164".1/. neghgent 1 the assistance, was not afforded. It shaul:d be 1<.ept 

. , 
in mind that,' in ·the case of airlines, "acéeptlng" a oassenger.é:n-

~ .... -
eludes the situation in 'which an airline' offers an invalid a company 

h 1 'h' " h' -'-=:::...: l 165 ~ ee c aJ.r ln t e 8l't"port parK.a.ng ,os,. . The requirement, to ~ender 

. 
sp~ial care and as~is tance appears to run from tha t moment onwa,rds. 

THE INSANE 

" 

In the past, insane. person~ could probably be grouped 

accordfng to whether t~ey were violent or p.arrnless; with modern medi-

, 166 Il' Il "lI b d ,1'10 l f ,. 
l' cahon a menta y;l. persons can e rendere narm ess or the 

"" period required for transportation by air. And yet, as will he dis-

r .~ 
cussed belo,w, .many of th'e,Americàn carriers' tariff~ t:ead as if in-

sane persons were)allfin to rild ani~a~s and t~e O,-~lY ~tiPUb~iOn not 

made 10 that r be transported ln a cage: ',' 

a:~anadlan carriers, meotallY~S a4P persons , 

suffering fro~ ~ervous condi tions are accep table wi th Company Medical 

, '167 
Officers , 'approvaJ. and are :z:egarded as ambulatory.' The M.O. will, 

4· ,-4 
/', " 

, ,'" 

.. 
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rnake the decisio~ on'the issue of self-reliance and, thus, if the 
-

mentally iU passenger requires an 'escort and, ff 50, the qualifi-

cations~ req~i.red of the escorte " The ~eneral ;ule
168

' is that if a 

rnentally retarded pèrson' is accornpanied and appears' weli behaved and 

unlikely ta be objectionabl~ to other "passengers, they are acceptable 

" for transpor.tation. Unaccompanied, mental1y :t'etarded passengers 
~ '~ . . 

capable of sèlf-care are accepte~ for carriage and are regarded and 

handled.as unaccompânied children.
169 Th~ subj'ecfive elements in 

, 
this assessment are on1y too obvious. 

Once a carrier accepts a mentally ill. passenger wi th know-
1 

ledge of their ~onditio~, it was established ,at an ear"Ly~date that 

such dire in addition to ~hat'<>given ta t~e o~dinary passenger must· 

be given to ..such {l traveller and that this addi tiona~ eare ls tha,t which 

, 170 Y 
may' be reasoÎlab1y hecessary for, their safety. -

Of the Uni ted Stat.es' carden,- three state in their Bled 

tariffs that they will not accept a patient who tally deranged, 
j Q 

17l 
whether escorted or note A number of airlines 

,mentally 111 passenger l have an escort to 

wilt'not require unreasonable attent' 
~ , 

carrier 

" 1 172 173 
.::::per~on:ne1. _ Other car't'iers will only accep t escorted patients' 

<ï -

who ~re ~entally derange~,.or othe~se rnentaUy i~~C~ tat~ if an ~ 
assurance is furnished that the passe'àger can be transported safely; 

the request for transport' must be made forty-ei~ht hoû.rs in advance 
'l 

....... 

> l 

.. 

.' 
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and acceptance is f?r 

/ ta ~e suchyassenget 

(; 147 

f 

, " 
) , 

on-Line travel only and'is fur~r restrieted . ( / 
pet: f~ight. 174 .' 

In addi tian ta the above requirements, American Airline$ '. 
o 

Hawaiian AirLines, Hughes Airwest and Pacifie Southwest AirLines ~ 
<t 

insist that the escat'ted passenger be aecompanie,d at all time's; that 
cl> ...~, , , 

th~ esco~t~d passenger' d~e\ nat'passes,s, o~ hav~ aCfess ta" articles. 

r . " that could be~ed as deadly oredangerous ~ons,.and that the 
, , .... , 

escort has ad~quate restrainîng devices, if needed.l~: Furthermore, 
.. '1 

rest~ained frbm movi~g in " such èscorted mental patients will 'be • a .... t " 

.f1ight.and'th~y aie not p~rmitted'!o smokè ~nd a11 matches will be 
. 

removed from their possession. ,No ,food, beverage or ea ting utensil's 

win be provided ,the Jc0~ted passengers, unless ,~pec,ifica,ny au thor-

l ",', 
ize4,by the escor~." Neither the~scQrt or the.escorted passenger, 

w~ll be served, no~ will they be permi~ted ta drink, ~lcoholic 

" 'Ji' . \ 17<6 -';. ,\ 
beverag \ whi;st on board. 

! Q.,,- "-

E/càrt~d mental patients areqsu~ject ta $pecific 'boarding d 
~ . 

polici~s '(they are boarded first arld 4(pl~aned l;st) and they"hB:ve, ta 
, 

'be :"".ed in the rear-OlOst available Së~S ~~th' 'th" escort sea"ted 
-~ ..,.~ "IS. ~ • . ., 

between the escorted passenge~ aud tne s e; such p~ients 
., 

lt 177 ex • 
# d 

~e seated near window ex;ts or o~osi~e'a door 
') l' 

) . 
"i:à. " ~.', There rre more restrictions on the carriaof of mental 

\ ~. , J.78 
'~atients than th~~F are on the transpor~ation of prisQners o • 

~ '') .. ' 
l~ 

, " 

,. 

They 

o , 

, 

-"" --

~, 

1 
1 • 
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Î 

are treated as if ~hey were mad dogs and it is'surprising that they 
" 

ate not ordered to travel in the baggage cornpartment, confined to a~ ~ 

,~, 

" 

cloud kennef! The potential for harm repre,seT'lted by 0 mental patients 

(sedated if necessary) is far less than that represen~e4 by a p~ss-

/ enger who becomes inebriated 'in flight and d~cides to pick a fight 
,< ' 

"-
with a' f~llow pas~~er or a, m~b~r of the crew, or is even just 

merely obnoxious. Nowheré do th~ tariff regulations require that 

drunks be' escorted pr- that they cannat, lurch around the aireraft b'r 

", ;. '" . 
that they are~not,perrnitt~d ~o smOke~ . Overa11, it~seems less thàn 

fair, if no t highly discrimina tory, tha t wi th au/he res tric tions 

" and safeguards obliga torHy impos.ed up,on insane persons, tbàt their 

. numberS"'should b~ limited to one per flight
179 

and that in sorne 

, , 
h d · d . l' h 180 

J cases, t ey are en~e carr~age a toget er. 
·~t ~ , 

WliEELCHAIR PASSENGERS: CRUTCHES181 
AND.' CASTS 

\ , 

\ 

~ - . 
Passeugers. whose legs are afflic ted in sorne way are oftetf ' 

completely self-relian't due ta 'so~e ard.ficial a/d suc~~as-a ~ane, ' 
, P 

~... ~ " 

cru~ch or wheelchair. Unfor~unaqely, thèse aids do not lend themselves 
, , l ' • <. : \' t 182 " • 

to speedy evacuations and can'damage, evacua~lon chutes and thus, " , --' in assessinj th~ p~t~ntial threat ta a~rline safety represen!ed 'by a 

• J '. , , 

-crippl~d p.~ssenger, ~di~.i~ua\ ann ttrength shouold be the controll,ing 

) fàc,tor. Alas, bla~t.;.':~~Ql~tions .n!!. restrictions are applied to 
:J _~ 1-'. ~ '1#' , • r 1 . ", - -

this -group crf passengË!'rs~ ;' 

. -
-". \. . " -~ . ' ... 

r • 

o 
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) ,: 

Persons 'who, are ~nè.apaci ta.ted due to their reîiance upon a 

~heelchair or a crutch or who have one of their lower limbs encased " ~ 
, 1 

. , 

in p~as ter, are subj ect t9 aU the regu1a,tions, \governi~g 0 th~r . 

. f h di d 183 'h d ' . categor~es 0 an cappe passengers, ~uc ,as a vance res~~at~ons, 

certificates of good healtp, the services of an attendant i!, neces-' 

sàry, and limited numbers and restricte~ seating a~~ang~enls away 

from emergency exits. . , 

, \ 

Those persons requiring a wheelchair merely for~boarding 
. i 

and, deplaning assis,t'ance (i.e. -a ground wheelchair as opposed-to an' 
, ~ . 

aisle chair) in additiJn 
• L 

t9 assist~nce in 'travelling the distance to 

- . 
the mobile lounge" are regardèd as ambulatory and ,self-reliant. TJ1ey 

1, '" ~ 

'àre' in a differ~nt position fro, those passen~e(~s .wh~ cannat !D0~e 
• ' l- , 

~naided from their cabin seat ta the washroom,1 and'from tQose who 

./ \ J • 184 
require a per$onal attenqant during aU phases of the jou-qtey~, lt 

, --
i. the non-'l.mbulatory pas~ngers with which tlie airline(:riffs are 

concerned. <t J , J.' 
", , 

• 

COJ=v~ideration has been given to' the idea ol making the aisles ( 

in~aircraft.wide enough ta acéommodate wheelchai~s,185 but it was , ' 
-~ J 

,'-" tUnled down on tl].e ~ro~l!-d that'tit would be p'rohibitively exPensi"V.e in 
1 .,.', ~ • 

terms of f,ewer seats. peirig POSSFble per row,' ~nd ~hat it woul~f only ';" 

-.~r,i/g very Ùmitee benef~ts .inceah~~~ic~pp~e~o: _COUld not("l.lhe . 

, ~eiI' own wheelchair during il flight due to the in~bility-to"~sec,u_~~ the , 
\ , l ' , ----;- "---;--.:.......-:..~ 

wheelchair to the Gabi~ floor'''the'lbsence pf app;-oved'seat,belt~ to' 

,
'] ,,:-- ' . 

l, f i ~ • ~ 
, i ! -.. ~ 

i . <\> - ... ,'\ 
'':j 

'" -"'-
l' P<- I 
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1 / 
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, 



\ . 
\ 

", .. 

\ 

'1 

J 
~ 

" , 

150 

Sécure the passenger to ,the wheelchair, and the blockage of ,~he 

ai$le that this'would constitute. Inste'ad, 'the narrow "Washington" 
) 

chair, which is capable of' negotiating stairs and ai'sle widths is used .. 
to transport th?se ~sserigers who are completely dependent on wheel-

{ 

~hairs,~to and fr9m their cabin seats'for' the pu~oses of embarking 

and disembarking only. s' 

. \ 

The issue of controt (domestic flights) , 

. . . ' 
The Jurisprudence sugges ts, tha t once" a car:rier agrees to 

__' r . , 
\P!ov~de a gro'fÎd wheelc 

the passenger\iS then re 

for an .unaécompanied, 'disabled passenge!', 
/ \ . 

( 
ardéd as having submitted théir body to thè 

control o',f 'the ~itîine 
, t· 

d the passenger as being a virtual captive , 
regardless 'of how 10ng"1n advance of ")arding the of the carrier, 

. , 

. aircraft the wheel ch~ir is sup.plied. -In the case ot' Suarez !! aL v. 

"\. . , 186 
~ W'orld Airlines, ~. ~ al,' Sprecher J. h~ld <,fo:: a divided 

Seventh Circuit Court) that if a common carrier knows that a passenger . , , 
is affect~d by. a p~ys~cal or mept~l disabilit~ which increa~es the 

hazards of.tr~~el,' a ~g~~~~entibn sho~ld, be bestowed on their 

f lib .t~ d' th t dt' d' ' ,,187' N' , , sa ,et y e"...,n a ua. 0 an or 1nary tpasseng-er. . ot to g1ve 
\ ' " 

~hem 'this degree' 0t at~en~ion, once .promi·se~, ls as distriminatory as 

rÙusirg ~,Q . car:ry the passe~ger 'in tl}e , firs t placé. , 
• 

"-

~ In t.he Suarez case',Ithe airline haâ been informed .t:hat the 

~, l ,passenger had ju$;t been released' from hospi tal following an anginà' 
~" " ' , ' . ~. " t'--..----....,'.' t ' 

, ~ . l -----.'--Q • ,---~.________ t 
--~~ . 

... ,h --____ ---._ , 

• 
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~ 

l 

attack, and tha t she l'equired a wheelehair .te take her from her auto'-

mgbi~e te the check~in CQunter and thence te the aireraft. lt was 

fotnd that th! passenger was whclly subject to, and ln c~mplete re-
< ' ,. 

liance upan, the actions of the carrier for transportation tc thé 
". , 

airera ft and for Interim care, even while in the lobby'of the airport 

terminal bvilding a~aiting the outceme cf a tieketing cantroversy 

~aused by' a dispu",te in~olving the m~,thod of paymet\t fer her ticket. 
, .' Î. ' , 

The would-be' traveller was a, passenger cf the carrier and as such 
'J 

188 wS:S ent! tled ta the highes,t degree ef' care and should not have 

been subject ta abusive trea.tment by the.ticketing,persennel, nor 

have been left to sit alone in a wheelchair in the crowded ndisy 
, . ,. 

lobby of O'Hare Airport for,almast two hours rtot knowing what her 

189 
~tatus as a passenger was. 

• After hay'ng been abandoned far two hours, Mrs~ Suarez was 

• infèrmed that the ticketing controversy was solved ~t that she had , 
\1llissed her' flight, whereupon she prompt1y had a heart attack. Such 

gross want cf caré,' or even kindne'ss, as was demonstrated by 'the 
1 

facts in the Suarez case may unfortunately be illustrative,of the , , 

, . 
general attitude qf, 

" i 
at the very least, the ground pers~el of the 

• 
., air carriers,towar4~ ha~dicap~e'd persons • 

r 

nte S'uarez case raises the issùe once again of when does a 

~aVéll er a te:,in p"Ss ~ enge~ ,s t: tu s..,. On interna tionai' f 11gh ts. ;t,cl e 

,'V of the Warsaw Convention contains:,the gu"tdelines that for the ',. (' 

I~' 6 
/ 

\ 

, , 
,.~ 

" 

" 

f 

~ 
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\ , \ , 
carrier ta be l~ble, '~n lnjury must be suffered' '''on 'board the air

\. 

c'raft or in the course of any'of the operations of embarking or dis-

embaFking." Al though thÙ stateme~t was meant to be a rule, the 

li tigaÙon i t has sparked ,tdiscussed below in, this sec tion of the 

study in connection with the Adamsons case) de~onstrates that it 

serves merely as a guidé • 

... 
,The principle that payment of the fare is not a prerequisite 

to acquiring the status bf a pas,senger of a common carrier was re-

1972.
190 

• , el 

affirmed, by the Illinois Supreme Court in Therefore~ since 

the plaintiff in the Suarez' case had" immedia tely preceding her heart 
'( 

attack, been informed of the pre-paid ticket arrangement, there was 

presumably'no barder to h'er attaining. passenger s,ta tus on the grounds 

'that the treatment of M~. Suarez which contributed to her heart 

attack took place before the issue of the method of p~~:~for her 

ticket had been settled. 
.1., 

$ 

( 

, ~ ~ 
In the absence of payme~t af the fare being-the cantrallin) 

fac tor, 'the follewing cri ~eria have been develaped. to determine the 
(f , 

'status of a travel1er vis-a-vis a common ca~der: firstly, plaç,e (a 

. place .un~e~ the control of the,carrier and provtâed for the use o'f 

persans whb are about ~o e~ter the carrier's conveya~e~i secondly, 
, ' . 

time (a reasonable time before the time to enter the conveyancé)j 

thirdly, intention (a genuine intention ta take passage upon the 

carrier's conveyance); fourthly, control (a submission to tqe directions, 

.. 
'''\ 

... ~. ~ 

J; 

" 

1 

f 
, 

\ , 
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express or lmpl1ed, of the carrier); and fifthly; k~dge <, . 
notice,to the éarrier either that' the person i5 actually prepared 

~' ~ -
to ~ak~ passage or the persons awaiting'passage may be reas9nably 

expected at the time and place).19~ The first, third and fourth 

cri teria are approxima tely parallel to the tri-parti te' tes t of" ,. , 

192 
locati.on, aC,tivity and c~ntrol used in Warsaw Conv~ntion cases" 

1/' 

the main difference, however, would appear to lie in the application 
1 

A 

of the têst, for the reasoning of' the Seventh C;ircuft suggests that 

\ 
as ~ng as one of the criteria is satisfied or i5 "underscored 

heavily'> the traveller ~L~, be accorded passenger sÙtus' even if the 

other elements of the"\test are not met. M~. Sùarez' s situa~j.on did "', 

not meet with the criteria of place or of tiàe since she was in the 

airport' s public lobby one and three-qùarter hçmrs before the depart-

ure time of her missed flight and an even longer time before the next 

unspecified T~W.A. flight 70 he; dest~nation. In contrast" to this 

attltude demonstrated whe~ dealing with'domestic flights, when de

~ 
ciding whether a passengeu w~s engagedin the acts of embarking or 

"f' 

disembarking, the Warsaw Convention cases insist on all three criteria 

f 1 " ,~- . i' d 1 b '. if' d 19 3 o ocat~on, actlv ty an contro e~ng ,s,at S le • 

. ' The Suarez case extends th~\ period of the carrier's respo~-

bility f,or the embarka tion of passengers on dames tic flights to the 

Jme wh';1 the carrier, T.W.A., pla"d Mrs. Suarez in a T.W.A. wheelchair 
1 

i.e. when the T.W.A. skycap brought a wheelchair to the pass.enger's, 
.... , 

automobile which was parked ,in O~Hare Airport,'s public parking lot. , 

• 

\ " 



- .. ~--~-- ~~ ! 

h~ndiing of disabled passengers, since it presents the airl~lLEh----

an additional basis f6r practising discrimination against this group 
/ \ 

of travellers. A non-pisabled traveller would not be regarded.as 

within the 'carrier'~ control-·from the moment they step out of their 

automobile intp'the airport parking lot, but y,et Chief Jus"tic~- Swygert 
1 

d
194 • h - 'i' concurre ln} e op nlon that Mrs. Suarez "had submitted her body 

195 to ttJe contrc:>l of T. W.A.", and the element of control m1j.de her a 
, 

,passenger and enti tled herto the highes t degree of care. 

This period of control over disa~1ed persons thus appears 

• 
ta be far more elastic a~d extensive for disabled persons than it 

\ 

daes for abl,e- bodied 

flight~th ~efa~e 
passengers on either domestic~ international 

embarkation and also after a passenger has 

missed a flight; far an argument could,be 
,. 1 

able-

bodied passenger has failed ta board an aireraft the 
.. 

carrier relinquishes the e1ement of control over actions. 

~ 

Should air carriers wish the 

-/ travel~ing public" tHe decision in the Suarez c~se gives them a reason 

whee,1chair-bound passen~s at aIl. 

'. 

Carri,ge of batteries 

) 
Wh~erchair's in themselves present problems for 

, 4-
car:ria~e, 

" 

,especially, as of late, in Canada. The recently enact~d 
~ . 

Transportation 

r 
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.. 

, 196 / 
of Dangerous ~ Act adopted and imp~d the International Air 

"-
Transport Asso~i~tion'~ Restrict~- Article~ ~egulations.197 Under 

~th~ règulations wheelchairs~driven by dry cell batterie~ or non
-rr---. 

spillabl~ types of batteries may be accepted for carriage as checked 

ba~gage with their batteries,19,8 whereas wet storage bat~erfes must 
.. 

be rernoved and packed and can~t be accepted for carriage'in a pass-

0'. 199 \ 
enger alrcraft, due to their potentially corrosive capabilities, 

V 
unless the wheelchairs with wet celu-~pilJabl~ batteries~can be 

, "'" carr}ed in the baggage,compartrnent with the battery inst~kled,~~t 

, with the' connections diseonnected and taped, and provided that the 

wheelchair ean be secutely fastened in a~ upright position and can 

be protected a~ainst contact with oth~r,articles so as to pr~v~t 
di " ~ 

short circuits. 200 It should be noted that only in'W±de-oodiedjets 
t' 

can a ~heelcha~ be loadedjin 
-"'\,,' 

the upright position 50 that this' pro-

201 vision is of little praetical use. The exclusion of the wheel

result in the exclusion of thé;dis-chair as baggage, ~ll freq~tlY 
. 

abled person as a passeng~r. 

202 A sirnilar position prevails regarding the U.S. carriers, 
,. ~ ..... 

sinee they ar{e subjdct to the Department of, Transport regulations fo1-" 

h ... t' f h d ' 1 203 t e tcaijsporta 10n 0 azar QUS mater1a s. 
1 

The Civil Aeronautics Board ca~ o;fer no 

problern of spillable wet cell batfteries.: In 'their 

solut~on 

pr%sed 

to the l ' 

\ • 204 
rulernakl.ng, 

they do not: require modification ,of aj-rcraft whos,e, cargo areas are too 

-, 

) 
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small tô earry wbèelehairs in an upright position, rather, on aireraÎt 

whieh are large enough to accommo~ate wheelchairs in an upright position, 

they would make it the ~arrier's re~ponsib~lity to ensure that wheel-
,r .~ 

1 205 
~chairs eart he adequately seeured. The proposed rule)would allow, 

~ 
thé on-board earriage of folding wheelehairs provided that they did 

not block aisles"impede flight attendants in their duties or violate 

, .. / '-'- 206 
the Federal Aviation regul~tions or the Depart~nt of Tr~nsport 

/' '207 
-~eg~lations tor the transportation of hazardous materials. 

<;JI""" ~ 

'" J , 

• 
Inabilit ta use xhe washroom-

, 

~erhaps pne af the greatest problems presented by passengers 
, 

who cannat walk ~nassisted (ranking anly afte~ the difficulties ~n-

ca~ntered in emergency evacuations) is their ,in~bility to ùse the 
,~ ( 

w.ashroom •. The case 'of ~,~ !!l 'v. American, E?cpress, _ aelta Air 

, Lines, and ~ ~or1~ Airlines, 208 'spo~ligh~ed titis whole is~ue. 
" The fae ts in the case, however, woul,d appear ta "'reinforce the c'arrie~s 1 

1 

determi~tia~ ta exelude,person~ho cannot attend to their OWQ toilet 
, .... ' , , -' ~-

needs, sinee'in this particular situation the airline ~rsonnel went to 

great lengths to a~eommodate_the passenge~ an~were 

efforts with la law suit ...for nat do:i:ng m?r'é. 

repaiA for thei r ... 

, ~, 
In th~ Levy case, the plaintif! had fractured her leg in a . , 

skiing accident in Yugoslavia whieh !tecessi ta'ted her return home by 
;1' 

air to New 9rleans via Rome and New York. Her brother, a doetor, 
\, ' 

.,-
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.. J',\ , 

'" " 

\.-l ' 

purchased a first cla'ss ticket for her, at an American Express office 

''\. ' 

~n Naples, ~o !ly t~\New York ~,th ToW.t. an~ to tAke a, conïecting, 

Eastern AirliJes flight to New Oileàns. At 'the time of purcfasing 

the t~cket,)e'r 'brothe,r reques~\ed that, t~e airlines provide ~Iome type' 
-' 

9f toilet faeility, sueh ~s a b~d pa~,cr, an, attendant to car~y' her to " 
\ 

\ '1 \ 

the bathroom. In addition,extrà attention wo~ld be req~ired at " 
\ , . ~ 

"':~, Ke?nedy'Airport dudng the layover i~ the fo~ ota wheelc~ir a:\ld 
, '" ,)!. .... 

/ 

~.. \ 1 ..... .. 

prompt a t·tend,ants, , but it appears' th~t those specific requests were 

, not communicated 'to Tow.A. 

Since Mrs.' Levy's leg had been placed in a long l~g cast,' 
'\ . 

she was")ilacid in a wheelchair' to ca;'ry her' to the door of the air-, ., . 
l ' 

craft and was then c~rrièd to ,her seat in the cabin. Whilst the 

aireraft was ,s till on the ground the pl'aintiff used th~ aireraft 

toilet fac.ilities with th~ as'sistance of her trothet who was over .. 

seeing her dep'artur'e, and two mal~ employ'ees of T. W'.A,., who cartied 
, 

her to the toilet.and seated' her up6n it. HeT brother he!d up her 
, 

b,roken leg which extended out of the toilet due to the long leg cast. 

When the plaintiff had been earried back to her seat, the. attendants , 
'. 

1 

loweredtthé back of the seat in,fron~f,her and propped up the broken 
, -

'4Gèg on pl110ws. 
t 

The carrier' s personne,l repeatedly pointed D'ut théft 
, 

,t,ey doubted Mrs. Levy's ability to make the eight hour 'trip to New' 

York wi thou t great 'discomfort and tnelr doubts. we* only' allayed by' 
• . . 

assurances from ~. Levy's doetor-brother. 
'11/ Y\ 

, t 
, , 

> 

" 
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~ , 
hl~Jlight, Mrs. Levy found that shefld to'relieve 

her.self and u~n) in,forming the stewardesses ,of thè probl,em, the 

'. . 

~ , 
latter,removed, aIl t~e o~her passengers from the first class. co~ 

ment, surroundeq MTS. Levy with a 'screen of blankets ~nd fUTOished 

diapers t6 absorb the urine. The Louisiana Supreme COU!t fouQd that 

the assis,tanc,e provided for Mrl'l. Levy was not' performed wi th anything , 

less than "propdety, '"'dignity an~urtrsy, und;; the ~ircumstances. "f09 
.. 

During the flight it was apparent that the connection with 
• . 

the/Eastern flight would not be made and the T.W.A.- persçnnel arranged 

for Mrs. Levy to be 'booked on a Delta flight' to New Orleans. Del ta, 

like T.W.A., dia' not ha.~e ~d~nae- n~tice of Mrs. Levy·s. cond.1t1o~ 
Upon arrivaI at Kennedy Airport, T.W.A. ground personnel removed Mrso 

Levy 'from the aireraft and took her' 00 a wheelchair to '1 ta,' s wai ting 

room here the plaintiff was assisted on~e more in the use of the 

The New YOTk New Odeao.s leg of the journey consisted of 

only a two-hour flight but M'ra. Levy' informed' the st~;ardess that 

t " 
she needed to urinate. The stewardess,·however, informed Mrs. LeVy 

, ~,' . V .' 

that it was not possible to move >~.~o a ~~shroom du~ing the ~ 
flight. This resu1 ted in ,the plaJ,ntiff being forced ta' "void upon 

J 210 
het'self. " ) \---

''''' 
'The pl,aintiff, charged T. W.A., ~ !.ll.!, wi th bTeach of 

, , , 
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. , 
an express contract to providi~g th~ type of toi1et facilities re-

quested, and that she was not proper1y cared for during the 1ay-

over in New York. She a1so claimed 'that she was caused unnecessàry 

embarassment, and ras riot treated'with dignity and courtesy, by 

being required to use ,diape1::s:' 1 Delta was Chargè..d,WUJU:,_~usin~ her 
; , -----_ ...... _------- - -.. --.. - ----~ ...... ---. 

discomfort and' embarrassment blf not~furnish1ng her.with sorne sort of 

toilet facilties. But the Coûrt found that the plaintiff,had 
o 

acquiesed in the us~ of the diapers and had been aware of the lack -

of' bedpans (an<d~ the 'fac t that she couid not be transported to the' 

bathroom durin~e tJ:"ansAtlantic flight) before takeoff. In addi tion, 

, the Court he1d that there was not en6ugh -evidence to hold that tlle 

repesentation or ,agreements made by the Ita\ian trave1 agent in sell~ 
< •• (""'-

ing a first class ticket to the-tp1aintiff' s brother cou1d resu1 t in 

liability on th~ of either airline to ·furnish sorne type of toile't 

facilities. T)1ere'las, in fact, a cf)ntpIe~e )failure:,.ôf.. proof tha~ 

T. W.A. or., nél ta had violated any contractual or deÙctual obligation 

211 
to Mrs. L~vy • 

As has been mentio~ed before, t~ teasoning in'this case 
'f 

c~sts substantial doubt on whether infonning the travei agent, from 
.. 1 ~ i 

whom the ,ticket -i·s purchased, of the nature of a passenger' s handicap 

, 

and any special attention reqoired wou1rl be regarded as adequate notice 
. r .. 

to' the airline a's required by the tarifr. 212, 

..1 

'Mrs. Levy' s mis.dv.ntu~;r~iS~ two,othor. subsidiary 

\H ' 

~ 
l , 

" 

\ 
\'. 

' .. , 

,. ' 
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, , 
~ O( 

ques tions. 
, f 1 

~ ~" 

Firstly, is it only in the firs&.elass eabin that flight 

attendants (and fellow pâssengers) will do their utmost' ta ~ccommo-
.. 

d~te t~e needs of a erippled pa~~enger? Sec~dly, since at least 

T.W.A. has dem11rlstrated that it was willing ta eope wi,th the nee~ "\ 
~ 

for al tè;rnativè toilet fac11ities - even ta the extent of shooing' 

away the other passengers • for this particular passenger, why cannat 

the air·"lines do this for disabled passengers in ,genera11 
"'7 

O]:'ganised 
.cl. 

bathroom breaks with those Wh? can walk being ~~nt ta the wasprooms 
'\. 

at the rear of the aireraft and those who ère non-ambulatory attending 

ta their ne~ds ~'~ may sound bizarre, but in eomparison with the 
~ .' ..l' ,,' 

'altè;rnàtive L. e. refusipg to earry this ca tegory-' of pérsons on trans-
'- v , • '1:1"".-

oceat1ic, fJ.4.ghts, it seems ta be a reasonab1e and efficient. solution 

~to the prob1em: 

\ 
.. 

IN-FLIGHT OXYGEN SERVICE ,. 

{ ... 
. , , 

Althov~h-ther~ are faeilities fdr praviding in-flight oxygen 

")n pressûrized aireraft should the e~bin pressure d't~p, faciU ~ies 
for P~OVidOi~g individus1 oxygen service for .pass.ers requ~ri~ 
sustained aeeess ta addi~ional oxygen supplies' as~ for ex~ple, people 

. 
suffering ,from, congesti,~1 heart failure, angina o.r severe emphysema, 

, " 

ire not standard on many àirlines. If in-flight oxygen service is 
. \, . 

.... , ,If ~ 

!lot availab1e, the car'rie'I~ ~fu~/e/Eô acéept those passengers whieh 
\~/ .. 

4 213 
mi~ 'tequil:7 i t, ' 

, 

f 

, ' 
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.AI 

, ~ {, 
The airlines which are willing ta provide this servlce on 

j ,. 1 ,1 

" ( 
board havIe d vel~ped a set 0; pr~ctic~l rû1es which 'are reasonably 'l '" \ c ,.. .1 

0\' ' 

\ 

\ 
,. \ 

\ , t , 

'. required in' he cirëu~stances p~~ a couple aD régu~ations,wh~ch 

,Jo 
appear unnece~sary. 

l , \ 

~\ ] .' \, 
, ' . ~ the practi! ~,i.J~, t passen~ers 

r , 
either not be a~eJ to it in.the _smoking 

, 1 ,f' ) 

, 
,,)-

requirin( ~xY,en:. w,i-ll-

, 21:4 
compartment or they , 

, f , / 

must'sit at least ten feet (3.rows of seats) from the smoking 
\ 

"\t' / 
O .. q\- \

c t' 215 ..,s'" -
f sec lOn. / A letter from the passenger l s physici~n certjtfying tne 

~ , . ~ 

\ .ne·e'd for in-'fli.ght oxygep, the maximum usage peI' hqur ~nd the oxygen 
\ ' 

l " ' 216 
. \ fLow rate peI' minute are nprm~l~y also r~qUI.ted. 

( ( , 1 

\ ' . . \ ' \ 
\ On, the obstr~c'tive side~t passenge~s ltequirfng in-~light 
, J r r.'\ , 
~xYge'Qtsrice. a'r~ restricteèt to certain,flsea~s l....(&a they c~not sit 

l' • 

, ' 

.. ' 
, 

h 

• \ 'h belhi d f d f '. dit 217 l~ a row Wl t",; ''\ n , or pr1Jar 0 an ern~rg~n~y Wl.n ow ex , • , 
. -' ~ " 

.. " 

, 1 

'0 

:'" 

\ 

" 

, 
" . , .;t .. ( . ,. 

( 

\ ' 

l " \:--'\ l t. 'l', \ 

~i~ce (the re~uit~~nt for o~~e~~~ usually rcla ttid 'ta hig~al ti tutde 
1 U (1 , 

f ing, 9ne wonders why oxy&en uSi should be a fact~an emergency 

per~'. t~é :egu~ati~n is ''tonce~ed ~'\ the presenée o~ 
"'" t>'. \' '" ) t ' 

the eq4ipment (~ich might pr~ve~an obstacle) ràtner than 1tck of arm 
· \ 1 4' .. 1 /"l, 

• 1 - ' 
· is not clear.' A , '--

· ~_tr~t~;~for oplning' wi~W. exits, 9tU' the' need' ~'Or, t~~s~..restriction 

· . ,,,,-
,~\.. '~,~ , , . ~~' . 

'" • 
amongst tQ~mselves on '\")'- .• The';-ca~rie~s ·h ... ;:.tbviOU;~Y Iklt ~gr~ed 

", ~ pol!~y ~~;e~ing'.who ~,~~Uld~.ia~ l~e o~g;n equipment. Some airlinès . 

'riU permi t a qualified .p"'s~é~to operate the equipment, or insist\.,.' 
, 0 

." ( , ,.' , 

", . 
;a. J 

r 
.lt 

lIfII' J-

\ 

\ \' : 1 '. , 
,-~ .. 

..... ' 

), ~~ 
. ~! ... ~ ~ .. ~ .... "':"'"-":' ' ~ • 

\ 
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~ r", 1 ' 218 
that the ~assenger be escor~ed and,that the esc9rt be the opera~o~. 

\ ~ "'.. ~ 

Other airlines insist th?t the passenger's or their 

" , , ;/r ' 
fics tions to opera te the equipmen t mus_~, be a t tes ted 

attendant' s quaJ-i-

to in a note from 

th~r atte:ding pnysician.
219 T~e I.A. T .A. '~ide1ine would only per

" , 
, fI' h d !IL th ,'., 220 Th' '1 ... ' '11.·t "1.g t at~en an't:s to operate t e equl.p,ment. 1.S .st.1.pU a ... 1.on 

a~pears not to be atrall in the.best 'lnterestS'Of.th1S~~f~~ 
pa~nger~, for it giv.es the' airlines ye.t anoth,er teJson for 'limiting 

the numb~r of sach passengers per flight. " , 
~ 

.. 
Passengers using,ih-flight ~xygen eq,~ipment will not as a 

A' . ~ 
rule be bO,arded i~ the first-class compartÎnent~,~_2~ '"'al FhougP1 Amer~ 

::'::n::a::d c::~::l o:l:o:b::::p~::n:: ::::0 ;~IC~::,. ,t::' , 
Jp~ars to be, accefable t,a sur.Jound p~ssengers using oxygen- b; 

, " 

\ 

. haras sod .pa ren ~s . an~ Irae Hous chflllr ~n t;~';;lling ~n 1 ~~ rga in· ri,!! , 
. .rares, , bu t oxygen users mys t"1le sC,reened from the eyEfs of t,he fi rs t ,.'," 

c1as~ business trs.Jel,ler;~ i:t is extran'ely doubtful' if\ safety consider-

! • 

• 

.. uo~~ were a factor whon \his, .. gUI'atlon vas dufted. ". " . 
• ....J.,; 223 '" . 

ln tbe C.A.B. 's proposed "ul~akifig\, . n~ clar~fication of , '\.. 
th~existing regulations 18 offered nor is the~e'any inslstence,that 

aU pr,huJ:-ized fireraft' carry equipment for" in-~t 'oxyge~' service 

as a standard feat:~re •.. Rather, the pr6vision of oxygen for indw'i'dual 
:-

" 

on-board use (a~' ~th the provi~lon of wheelchairs and mechanical 

1 224 
qoarding litts) 15 c:haracterised as extetl$ive special assi1tance: 

1 
.. 

\ ) '~ 

. '~ r.z ) vI'; 
, 

" 

l ' \'. . ~ .. . " 
" .~ 

\ 
, \ .. 

... ' 

\ 

" 

.. 

". 
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1 t 

~enSive additional 'assistance is~ 

/ 
j 

l' _under~ the proposed rules, 

r~ui red, the ca'l'der has 
e ", ... ~ \ 

the ~ight to refuse ~arriage of the handi-
, 

.. capped p~ssenge'r un,ess the ·carrier has been'notifiJd at least fort y
( 

, 225 
eight hou'rs in advance. 

/ 

STR'!TCHER PATIENTS 

1 

~ 
Facilities for pa'ssengers confinU ta stretchers are àlso 

\ Ir ,-
~-

not always avaj,lable, for example, Eastern Ah,lines will not a~cept 
, 

226 , :i. 
stretcher ·patients., The carriers which will accept passengers 
'. ". , , 
" • , ' , '!-, ~ 

aonfined te stretchers insist, hovever, that the passenger have at 
\ ' ' , " ' 227 ' 1 

least one able-bodied atteo<1ant. . "The tares ch.!tged by' the airlines 
~, " 

for the ~arriage of stretcher passengers and their attendants vaFY 

e~onnousl~ tram a low of~two nonnal adult full f'res p~us the applica-
,.. l " ' 

. 227 
ble adult tare for the class of serVice used by thefattendant, to 

a hi.gh of an incredible oine adul t hres plus a ren.tal charge of 

$125 (U.S.) for the stretcher.
228 

The extra 'charges involved must' , "', lI, . 
often ~rove an effec t'ive barri'ef to air travel for this type of hanqi-

, 229 
capped person, an~ in V{iew.of ,the fact that, at most, a stretcher 

will O,.ccupy five seats; a charge, ~7 n~~ f'u~l adul t fares appear:J to 

be blatant eOc'on~fI1ic discrimination, more especiapy since wheelchàirs, 
1 

1 

walkers, canes and crutches are carrled free of chaIge in addition ta 

the passenger' s reg1J1ar baggage allowance. 
230 

an air~ine will ben~ll the 
1 

rules to Occasionally, however, 

,( ~~\tl j. 

,,. 

,- • 
'\ 
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,. 

\ ' 
,. \ 

'b 
" ' 

, , 
help out a family in distress. A recentIy reported s,tory in a 

, , 2:31 ' 
Montreal newspaper tells of how a Montreal resident, while holi-, \ . , 
dayingli~ traytona, Florida, slipped on the stairs of his motel and 

stt'uck his head. He fractured his 'skull and lost consdousnèss 
i, 

J , 
a~d remainèd in tha t sta te'. His family was faced wi th either' re

jr'--

" 

, 
fusaIs from the airUnes to fly a passeuger on, a sttetche\(WhO also 

" . 
required oxygen and int,ra-ve1?;0us feeding) or being, charged fout adui t . .. 
f 

',232 l 'f ' . \ 
ares ~01;' t~e stretch~r. ea~e plus e~tTa ,charges~,. or 'lIledical t ! " , 

perlonne1 who w,ere required to 8.eco~p~y the, pas\en~er~ Nordalt Ltd.'~ 
whicb flies'charters to Orlando, Florida, made'arrangements with, the 

'1,-. , 
( 

Montreal Neurologieal Institute to admit the pas.senger on his return 

from F1ori4a, and wi th 'the tour e9mpany ta 
1 

a110w a stretcher passenger 
. .1 ' ~ 

on board. Nordair then f.lew th. pa den t' s daughter-i.law (a regi~-, 
, 

tered nurâ~ to FIor:i.da ta attend her fa ther- in ... law on his recurn 

,fligh~. Two rOW5 of t1n"ee seats were foldeti down to ac.commodate the 

stretcher...and extra flight attendants ~ere 45signed ta h~lp out with 
.~ 

the eare of the pa tient. 
, , 

Nordair did no t '>charge' the fami~y ~for this 

service. A èompany spokesman commented, "Wha t'the hel,l, they 1 ve been 
\ " 

f ' 

through enough! ". 

r~ • 

It would be unreasonable to' expeet al1 air carrier9 Fo' lavish 

1 

the same eare and atténtion on every stretcher patiant, but Nordair's 

response to the situation m.akes the fla~ ref~S~I' by SOllle a1rlines to 

carry pass:ngers confined to stretchers seem very unieasonable. At 
" 

Ieast those~rlines whieh charge exorbitant fares to earry stretcher 
\' ~ 

, 
""". 

\ ' 

., 

-' 

lit 

t 

> 

\ 
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• 

, ' 
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~, 

patients do not discriminate agai'nst th\m entirely. An economic ,trade
\ 

off must'exist ln ~hich the airlines are not losing revenue (seat 

sales) by 'carrying st~~tcher patie~ts. The trade-off priee may weIL 
, , 1 

include the servicès of a flight attendant full~ime but, ev en if 

it does, tf the passeuge! is willing to pay the applicable fa,re, th'~ 

carriers should be compelle~to aécept such a passenger,unless ~ 

codiguratlon of th. "ai':cuft, istsllh that the cardage of a streteher 

would pro~e a hazard~ . \ 

, , 

" Attendants 

The iJsue of requiring 
'!Iif; 

233 { 
attendants or escorts ~r band!-

capped p~ngers 9as been for'a Iong~ti~e a 'matt~r.~~troversy. 
, ,~ 

Passengers confined to s'tretchers ,always requrre~att~~dànts as do 

passengers who are both blind and deaf~ and those who eannot ta~e eare 

, of th~ir lavatory needs. In addition, some,\.passengers who, require 
\ \ . 
constant oxygen and some ment~~ patients also are required to be 

~,. 

"34 ' f:l esc~rted •• , . . 
, .... 235 

The ,Civil Aer.onautics Boar~"s'proposed rulemamg would 

plohibit hrders from requiri,ng 'attendants for d,ithbled passengers 

unless such persons would need substantial assistance to deplane in an ~ 
( , , 

- .~ 

emergency, 'and the structure of the aircraft makes it physieally im-
1 . " possible to seat them where they would not obstruet the emergency".de-, 

planing of other passengers. Persons who need such substantial' assist-
1 

1 

/ 

,\ 

' .. 
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1 

ance would thus be allowed ta a~sume the rIsk of travelling without 
236 ' ) 

an ,attendant as long as they presented no risk to thei~ fell~.w ~ 

passe~ger.s. 

Although, on the'surface, this sounds iike a great st~p 

forward with regard to the acceptanci and treatment of the handic~pped, ~ 
. -'\ l 

\ .... V • 

i t is difficul t te see.'exactly who is enrlsioned by this category ·of· dis-

abled persons. Perhaps the relaxin~ of the requirement for an attend-
1" 

ant only refers to personal care i.e. the passenger cannat feed him-
, 1 

self and 15 willlng to go without food and risk starvation!, or per

""'" haps it refers to passengers who require medical attention at specifie 

times, Stl'c-h as inj ec tion~ ~ and who are wi lling ta forg~_them~ 

1 • 
Both Transp~rt Canada and, 'in particular, the Advisory 

.:;, 

Committee on the Transportation o~ the Handicapped have yoiced their 

concern ovel' the additi,onal expenditulPe required ~or the seats oceupied 

': 237' . , 
by ~ttendants., As ha~ been mentioned before, the ~netary barrJ.ers 

'\ raise~(espeéiarly in s~etcher cases) can be formidable. .. . 
\. ~, 

, ' 

The Air Tqransport AssoCiation of Canada has defended i ts 
... 

policy ~~~cQarging e~trp fares for attenda~~s ~n the bas~s of its 

members' prec~ economic position; if ~ lr1'nes had to absorb , 
travel for ftee the 1055 of revenue pl'oduced by allowing at 

~. , 

it would impose seFious problems on the 

'J 

'1 

• 

/ 

.. 

\\ 
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"who are very hard pu t to 0 btain 
the wherewithal to purchase the 
extremely expensive new invent
ories of aircraft with the improved 
design~,or,better accommodation 
of the,.eds of the disabled. "238 

~ 

\ 
Ignoring the s,lf-serving nature ~~s. sta,tement, 

reasonable point of view if the airlin~s are not ~n 
it presents a 

, 
the business of 

providing a social servi~e. The alternative courses of action (as 
" '------- '-i 

1- opposed to the pusent posi tion whereby the disabled p,assenger pays 
.... ,~ ,!I. , 

, for the additional sea~ls) are that the costs should he borne by the 

rest of the travellin2 public or that tfley should be underwritten by 
") r ," ~ , 

society as a whole. Needless to say, Canadian carriers favour the 

239 al ternatives. 
, l 

( 

240-, In the United States, an amendm~nt, to subsection 403 (b) . , 
, 241 ' 

(1)' of the Fecttral Aviation,~ of 1958, requires that the, Civil 

À~ronautics ~ard to al)ow carriers to estab;ish space-available, 

.. reduced fares for the tunsportatien of handi~~pei passengers and any 

required attendants. ~ven though this repr~ents ,another ~'tep in the 
Ji 

, 
right directien, the idea of having handfcapped travellers and the!r 
.ft 
attendants hanging around airports waiting to fly on a standy-by basis 
• \, \J" 

,~ 
is obviously not a perfect ,solution. , 

242 
The C.A.B.'s proposed rulemaking would allow carriers in 

general to ,charge handicapped passengers for 'ltdi ~ional ~ervice8' should 

they re~est, them, as leng as other passengers re~uesting the same 
( . 

" 

'. 

r \ 
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ser:vices are a.lso charged 'for them. The additional charg~s should be '0 ' 
, ,; ~ \ ~ ~ 

cost:\obased and cormnents were inV,itEit"On the aosts to carriers of ad-
-"'''l } '\\ 1 \.; 243 

ministering such a programme pf a~ditional charges for these serv~Jes. 

'The charges would apply', not only to lIlajor services such as the Plio-

.vision of in-flight'oxygen, but the Board also raised the spectre'of 

'charging for assistanc~ by ground personfiel. The point was also made 
, \ 

that a carr~r could not d~scriminate against hand1capped travellers 

b~ eharging them f'or an escort service betwe' ~ecting flight.s if 
1 ~n 

the'~samé service i5 offered free to young .child#en, elderly people or 

,simply harried traveller5.
244 

It appears that the C.A.B. 15 moving towards a "pay your' " 
1 , ~ 

way", phllosophy to try and undermine the present discrimina tory re

"" fusal of earriage poliey which prevails amongst the airlin~s. Un-
l 

fortunately what it 1s pronroting ~s economic discrimination against the 

handicapped, espeda\~ly pati~:qts who requir,e stretchers a~/or a t tend

ants. The cure May ~ easier to tolerate than the disease, but not 
~ J 

markedly 50. ,--' 

'~ 

HOV THE SITUATION DIFFERS FOR CANADIAN AND U. S. CARRIERS 
1 ../1&4.;.. 
''-.,. "'Y,\ 

One of the~most important differences bet~een the rhies 

governing the carriage of handicapped persans in Canada and the United 
, 

States 1s 
, { 1 , 245 

that for Canadian, carders a general tariff regulation , pre- Il 

vails,whièh allows scheduled carriers to refuse to transport passeugers 
> 

" '. 

--~~--
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h d t' 246 w ose con uct, status, age 

ft' 
or mental or physical condition mak~s 

them unable ta care for tBemselves without assistance rendering re-. 
l , 

fusaI to carry them neéessàry for the reasonahle saïety or ~omfort ~ 
""',' l''J ' 

, 1 1 
" of oth!r passengers, or presents any unusual haz~pd or risk, ta himsèlf 

': 1 nt.t6 . 247 
or' ta ,o.thef persans (inc1udi:g in cases of pr~gn~/ \. aS,sengers, 

u'nborn children) or ta property. This tariff regulation had been 
" 
'applicable to Uni ted Statell' scheduled' carrier~ un~il ~ovember 1979 

.f"" when the ~lvil Aeronautics Board adopted an arder cance11ing these 

248 
rules for U.S. certified c8rriers~ 

~Î · 
'" 'II< lf1 ' , 

~n"'cancelling th~ "Above ge~neral (8rHf, regula tian, the 

'Board acknawledged the need fq.r this type o'~ rule, since there were 

"" "-many individ~l situa~idbs in which t~e r~le might p~operly be applied, 

but it felt that on ,the whole, the rule allbwed carriers an almost 

, ~ 

unfet,tered discretion ta refuse cardage which was unlawfully vag~e, 

249 overbroad and unjustly discriminatory. The discretion was t1early 

much greater than was required fn the interest of safety, or even of , 
" ...,." ~ 250' 4 4 ," 

the mys tical concep t of "reasonable comfort" .• 

The Board also questione~ the standards on Vhe gro~nds tha~ 
, r ' 'f 

e'ten though they might not be blatantly disC,timinatory" they were 50 
. 'J , ., , 

broad ~nd ambiguous that there existed the potential lor abuse, and the 
, r \' , ~ 

tariff rdL~es was capablepof unlawful application. The word "status" 

was 1eft undefined. If ~he rea'sonallie comfort o~ other pa~sengers was 
~ -\ 

a ~fficient standard for exclusion, it might permit an air carrier ta 
t, 

1 

,. 

·r 
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" 

,refuse service on the basis of appearance~ mann~r of dress, apparent 
III .. 

economic class or even race! ~oqductll wâs also '(ague Binee it could 
, 

potentially coyer far more than ~busive, inepria ted or violent conduct 
'<:. " 

if' 
.-

(people w~o the food, for 
" 251 

compJain about examp.l e) , bu ~ ,mos t im-

portantly, the tariff rules as they stood for U.S. c~rri'ers, and as 
\~', 

they still stand for Canàdian carri~rs )u~orize unnec~ary and un-

just discrimination on the basis of factors unre1ated' to fUght safety. 
, , 

, '\ 
The carrlers,t1egitimate interests'cohld be 

. 
protected using more 

\ 
narrowly • defined criteria~ 

'/' , " 

J 

The very vagueness of the rules, together with t~ fact that 

the evidence indicated that they wer~ inv~k~ infrequently,' added to 

the dis~riminatory imPa~~on the occasions when they were invoked, 

and the Board did not agree that 
'I\~ I~ ,.. 

Ha demonst~ation of extensive abuse 
• by carriers of the overbro~d dis-

,j 
cretion'provided by t~ese rules is 

1 
necéssa~ to:justlfY our action here. 
A tariff rule that permits unreason- , 
able or unfair eonduc,t 1:1 dangerous , \ 

, '. ,. and unlawful even if carriers do not . , 

frequently avait themsel"es or the .. 
dPportunity ta 'act- unreasonably.~ (1. • 

h.'con.e2u.nc .. ~ an Indlvldud if'W 
wh' is the object such unfair con-

'duct may be very reat. \ We believe 
that prev~ntion 0 sueh an occurrenc~ 

\, 
~ Is, sufficiently important ta warrant 

our action even if the situ~S2on does 
no t arise very frequent~y,." 

IF 

"- .. 
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\ 
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~een As can be from an 
,If 

above, wi th respec t to 
\ 

ex.aminat~oll of the ;recent caSé' Law, discussed \, 

the ~andi~apped and, in particuLaJt in the 

case of Adamsons v. 
, 253 

American Airlines, ~., discussed below, the 
t'j 

consequences to aq ~ndividual can be devastating. 

\ 
As a resul t of the C.A. B. I,S ,ru l ing, the vague generalisations 

of the former regulations have;been replaced .by tl\e exces.sive spee!-

~ • 1 ). ~54"" Il ~ 
ficity 'demonstrated in the current tariffs, no doubt in resporise ta 

the Board's p1ea ~or narrow(!i/~riteda. ' And 'yet, the title of Rule 35 255 

. 
still mixe~ comfort and safëty on an apparently equal footing. 

-a 

\ 
~ The rules whieh the Board caneelled for the Unit~ States' 

ca~~iers are still id fot~ ~or Canadian carriers~ In Canada, a 

per~bn's status as a handicapped'pa~enger ~!! is enough to li~it 
the numbers of such passenger's per fligh~ and thus deny c~riage to 

any passengers in excèss ot ~hat number. Als;'} in Canada the limit- .... ' , 
\. a'tion on the numbers' of handicapP,ed, passenger,s LS not defined in tems J 

of making an expeditious exit (sinee the term handicapped js not defined 
" • 1. , 

in rela"tion ta flight safety) but ls still defined in ,terms of r~quiring 

... 

, extu atten,tion by the éahin cre~. 
\ (( 

Canadian carriers appear intent on 

\ 

minimi~ing service t~~r passengers, perhaps this i5 a reflection of 
1 

256 the non-competitive position within the Canadian air transport industry. 

If the C.A. B; rs prb osed rulemaking does. come into eff,ee t 
\ "J t . 257 ~ 

in the U.S.A., ,the position 0 the handicapped wifl have been advanced 
t 

c. 

f , . 

, 
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theOTectic~lly and, ho~efuàly, in pTactiee as welle 
\ T .. 

... 
Two general te~ts underlie the proposaIs: firstly~ that 

• '> 

aIL passengers} regardless of handicap, should be given Teasonable 
~ (.. . 

tecess to commeTcial air transportation; and, secondly, that regard-

less of any special programmes, activities or procèdures 4esigned to 
'. \4'-. \' , 

meet the needs of handicappeQ persons, the handicappéd should be~ive~ 
a reasona~e o~port~ni~y to use the ordinary u~altered services of the 

·258 -1 carriers. What this amounts to can.best be deseribed a5 a reveTsal 
>--. "'-

of the burden of proof, for, rather than eatego~ise a passens:r as 
, " 

,handieapped and detnal9t1eh )assenger 1>erform eertain physidal tests; 

.the proposed rules pro ~that handi~~p~ed people will be presumed 

to be fit to, travel unless therê is clear evidénce to the c'~ntrary., 

i .. " 
The requirement'for the pres~ntation of a recent Medical 

.certificate testifying t6 the passengers ability to endure tli,e flight 

without maki~g an undue or disproportionate nuisance of themselve~ wo~~d 

on~y be invoke~ in cases of Teal dispute' i.e. in th~ limited number of 
o 1 J~.J, ... \ 

" lns tances in which a handicapped, person in5is ted tha t no addi tional 

servic~s would be necess~ry ~ilst the carrier believed that they vere, 
" ,,) . 

or When the handicappea person insisted that they.could'~t~tand the 

lA. ' \~ ", 
rigouTs of. the flight ~ut the carrier remained unconvinced. A The pro-

1 

1 

~dsed roles vould establish the principle,that ~andicapped ipdividuals 

must be transpoI'ted unie's5 theI'e is la "substantial, veI'ifyable Tesson 
, . Il 

f f ...l,.~" 259 Th B d h i l 1 cl or re ,using sen'ILce • e oar as tentat ve y cone ude that in ~ 

_J 
,. ~ , 
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.J 
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'disputed situa tions, 

.(' ',' ~ 
~resentation of a Jecent medica1 certificate 

shou1d satisfy all ~ut the most,conclusive1y sypportable carrier 

'douMs wi th respect to, an individual t s abili ty to fly.260 The new 

rul~s would finally. separate the requirements,of comfort from those 
r 

J 
.afety, with on1y the .lattér needing to he •• atisfied. 

1> 

~OURSE OF THE P ASSENGER 

\ 

The sole recourse of the passenget, if refused carriage or 

even if ''t'em6ved en to~te for -any reason covered by the tariff rules 
. 

under discussion, is the refunding of the value of thê unused portion 
, f ' ." ' 

qf their ticket 'by the carrier who ~efuses or who removes the passen .. 

261 
ger.' Tariff regulations, however, in the face ,of alleged discrim-

. ination have never been'a bar to action, as ha:!,' been amp1y il1ustrated 
. " ' 212 

in the overbooking cases. 

2~3 American Airl-ines~ Inc., 

" 
A recent1y decided cas~, Adamsons v. 

underscores the fact that in cases of .. 
negligence a carrier "cannot hid~ behlnd Hs tadff ru1es.' 

',...-,. 

\ . . 
The case arose from an incident which occut"'red in 1972 and 

---, 
concerned ap American soci~log~st who 

studies in Haiti. Local doctor9 were 
~ A 

..ri' 
was' taken iU whPe pursuing, 

~ 
baffled ,by ther'Ilature or the, 

~l1ness, the symptoms of which included pr~gressive paraly~is ôf t~e 

lClwe~ l1mbs. Because Of,_.~ bewilderment" ,plans were made to fl~l-...l 

the p'âtient to a hospital iJ1 N~ York City. ~e plaintiff wàs issuea' 
~ ~ 

with a first clflss, tiçket on an American AAUnes f.l,ight and vas taken 
/' ) 

.1 .. 

.' 

.. 

• 

--

Cl 
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,p • .. 

~ , ,. 
ambylance to the aitport for boardipg. She was literally part way 

the gangway, being carrie4 in a wheelchair, when she was refused 

c'arriage. ,The next' avahable flight W8li a Pan Amedcan Wor1d Airways 

flight two days Iater. and 
;:; .-

~rsened seriously. When 

in the interim Dr. Adamsons' conditipn ~ 

she eventu:Vty a~~ived in N~w York, a 
• q 

~~ 
- ~ l '> 

·-haematoma of the spinal col~n was diagnosed an\ rem~ved. ;- ,. 
The plaintif! was .lehtvi uî total paralysis of hé'\" lower 

, ~' • ,. l ' 

limbs and COmpleee) des truc tion of her 'voluntary urinary and' 'bowel 

functions. ' Experf me,dical op'inion was ()ffere~' that 'these atastrop~c' 
. conseq~ces (al tfu~ugh not a11 ens~ impa.lrme~s) th, 

reasonable medicaL céTtainty, have been aV?ided if the two'day delay 
, , a. 264 

:i' .u~gical (ntel1(~o, had ::Cbeen forced upon t~~ plaintiff. ~ '-:--') 

.'- , \ 
A~ first'instance, Dr. Adamsons wa3 awarded 

damages by the t,ri'al jury. U.,on a motion to set aside 
. . f -

~ln,She altéroative, to limit ~ td the ame~ded Warsaw 

$525,000 (u.~,) 
J 

t;h~ verdict or, , 

. 265 
ntien . 

t , '.' ) 
limit of $75~OOO (U.S.), American Airlines further that the 

,t'y , , " 

case sh6uld not have been $u~itted to a jury dnce th~ airline' s.,t~riff 
:; 

permitt~d lt to refuse c'*'riage. The applicable tarif; th~n in force 

ano";'d ;he airli.;;' to ref~ to ,carry a p.~n~e: Wb~I>,"S:Ch ~ctio .. _ ~ , 

15 necessary ~or teasons of safety • _. ~r tt • ~, " physic8'l c,ondi tion 

Qf u.th~ passenge?"i.s such as to 'require ;pëcial (assista~ce or ••• in .. 
l '), ' " il' 266 

1 

volve àny huard or risk, t'o h'Lmself or • othê; person,." ,\. 
/" , ..r 

,. 
," ~, 

, fil 

\r 
\ ~ .... ., 

,.,'- ; 

-~~. 
, , 

-/ , , 
1 . 

, ," ( '-....... 

'~ ~ " 
\ .. 

l 'f " \ 

l 
. 

I,~.j , -............... b ~ 1" l, 

1 . f 

Î' 

l' 

:, 1 

• 1 

./ 
ftI .... ,. 

, 1 

~. 



.; 

··r, , 

175 

\ ' 

• 1 • 4 ., 
<7 

The New York Supreme COUT~ demolished the argument put 

forward that.the airline was within its rights and was merely acting 
. 

in accord#nce with i~s absolute discretion under the tariff and 

Wallach J. asserted ~hat the defendant's actions were outside the 

~scope of its rights under'the tariff ~ince the airline's ground per-

sonnel at the Po~t au Prince Ai~ort in Hatti had been negligent in 

the manner in which they exercised th~ir discretion, to wit, they 

- , 
"failèd to gâther the necessary infonnation, 50 as to exercise a 

.~easonably~nlotméd, ,ab.d"';~l!~~'1'{i&ent ''ar§c~e~i~;. (,'~'67f, This b~d;6g- ~u!t:s"'" '. - ..... 

an entirely new complexion ,on the requirement of, firs~ly, providing 
l ' , 

the c'rrier with a recent Medical tertificate and, secondly, informi~g 

the carrier as to the nature of the traveller's handicap and the type 

of special assistance required •. As was discussed earl~er i_ this 

sectiQn of the study, the requirement of giving notice of a handicapped 

l '\ 268 ' 
pasfnger l 

S condi tio~ has been strie tly interpreted ~ an~ notice to 

the agent selling the ticket was held to be not necessarily notice ta 

the airline. 269 

The trial court found that 
1 

L' 
gent in fa'iling to ascertain the true . 

n 
American AirUnes had been. nl:!gli

j 
1 

facts, i.e. that her condition 

was not contagious,~ thaf,she was fully capable of making the flight 

-with reasona~le assistance from a stewardess which would be within the 

côntemplation~f a'f!rst class passenger, and that the airline failed 
\ 

to telephone the Port au Prince Hospital to 'confer with, the doctor who 

was' treating the plaint,iff should there have been, the need for further 
1 t 

( 
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Il 

information qr corroboration. If the carrier had made such enquiries 

it might weIL have been further appraised of the far grav~r risks in-

cumbent upon a refusaI' to transport Dr. Adamsons. If Wallach J. 's 

charact~risation of th~ issue is correct, as not being a matter of 

second guessing th~ pilo~ or the airline's station chief who vere 
, ( 

reiponsible for the decision, but to decide whether the defendant 

had been ~egligent-i~-not gathering up the information, then it would 

seem that once a passenger has rec~ived a boarding pass, the burden 

of proving the patient', inability to travei shifts to 'the carrier. 
, 

This 15 obviously an unsatisfactory situation from both the legal and 

the practical points of,view. 

~e other argument use~ by the defêndant airline was that 

since Dr. Adamsons was a ~assenger who suffered an accident which 

~ caused the injury in the course of embarkation, then the $75,000 (U.S.) 

limit of the amended Warsaw Convention had to apply to the award of 
4 

"damages. The Court dismissed this agrument firstly, because the plain-

tiff could not be co~.si:dered a passenger since Arnerican Airl1nes had 

dellberately canceJled the contract before an~ carriage took place 

(this was sufficient te, render the Warsaw Convention defense invalid), 

and secondly, no accident had occurred since the rejection of Dr. 

Adamsons was no accident, for the. "volitional character of the acts of 

American' s personnel cannot be regarded as l'accidental" wHhin the 

p~rview of' yticle 17".270 

. \ 
c 
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~' 
î The, learued judge may well have reached the right decision 

for "1he wrong reas~ns. On the question of whether the contr~f 
carriage no.longer e~is~d between the plaintiff and the defendant, 

th~ real answe:r ta this i.s surely that regardIess of the--existence 
III ' 

01 the contract, the defendant was estopped from usin~ the terms of 

the Convention as a defence in view of the airline's attempt to uni-' 
"" -v 

laterally C'ancel the contract. 

The issue:\ control (international fli;hts) 
'", 

The Adamsons case~also raised once again the· issue of when 

15 a passenger a passenger within t1'!e tenns of article l7 of thé 

Warsaw ConVention, i. e. were her injuries suffered whilst she was "on 

• III 
board the aircuft or in the course of aIJ.Y of the operations of em", 

-----bat'king or disembarking". , 

r 

As opposed to the approach of. the French Cou~ts which have 

'~op'ted the "exposure to the risks inhet'en: in ait' tt'avel" test,272 the 

United States' courts have adopted a tri-partite test based on the 
, 

notions of activity and control as well as }-oca'tion. In the tri-parti te . . 
, 

tut, the activity that the passenger was engaged in as well---as the 
.. ~ , ~ 

degree of control exercised by the carrier pver the passenger's move-
r 

ments at the t~me of the accident are analysed in ad'di tion ta the loc-

.' 273 ation of the pa&~enger at the time of the accldent. 
'-

J 

\ 

( , 

.' 'f" 



The American cases have suggested that passengers leave 

the carrier's control more quickly than they enter into it, thus , 

.endi~g the airline's responsibilities after a shortêr period of time 

274 for disembarkation than for embarkation. On the question of em-
j 

barkation, the element of control seems ta prevail: if the flights 

have been ealled and the passengers are lined up wai.t,ing to board the 

airefaft tpey have been judged to have commenced the operation of 

. 275 
embarkation, whilst if they have not received their boarding passes 

'- 276 ' 
or are merely wai ting in a public area (the departure lounge) they 

have been h~ld not ta ·'be tmder the carrier' s control. 

) In the Adamsons case, the in jury to the plaintiff took place 

at the moment when the aircraft left the tarmac st Port au Prince Air~ 

port without Dr. Adamsons on board and, bas~d on the tri-partite test 

of activity, control and location, the element of control did not exist 

since at the Ume of the injury "the airline had refinquished control , 
of Dr. Adamsons to the Medical personnel at the Port au Prince Hospital; 

·indeed American had done a11 i t could ta repudia,te any control over Dr. 

Adamsons' mo~ements subsequent to their refusaI ta honour her ticket". 277 

With no control there was ta be no Warsaw~onvention applicable; with' 

. 278 
no Convention there could be no $75,000 limit on American's liabil~ty. 

~ 

Although the cata~trophic effects of this airline's either 

too c",sual 
279 

or tpo arrogant approac~ ta a customer's rights to board 

obviously cried out for·compensation, ~t shoul~ be borne in mind that a 
" 
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dual standa~d appears ta have develaped as ta the concept of control , ~ 

over a passenger's movements in cases concerning domestic and inter-

~ 280 
national flights. In the Suàrez case, a wheelchair-bound passenger 

was held to be iri the control of the carrier from the moment she sub-

- mitted her body ta the airline's proffered wheelchair. This being 50, 

, 
an argument could be made that Dr. Adamsons was in a simllar si tuation,' 

i.e. she was ,being carried up the boardin.& ramp by airline personnel 

when she was refused carriage, and, to extend the comparison, DrJ 

Àdamsons wa-? al:so in a wheelchair supplied by the carrier. Al though 
f 

Mrs. Suarez had not been issued a boarding pass she was held to be 

under the cont~ol of the carrier, whereas, even though the f~ight had 

2lÜ... ," -been called and Dr. Adamsons was· in the act of boarding complete 

wi th boarding pass,,' she was held no t to have engaged in the process of 

embarl(.a ti,on. The legal rules appear to be" being b~n t in arder tha t 

justice ~ould 'be done in bath cases; compensation was required for 
.AI 

the surly trea~ent in the Suarez case ~nd,the arroga~t behaviour in 
,. 

the Ada~ons case • 

• In the United States, the existence of s. 404 of the Federal 

;A':iatiO'n Ac't of 1958282 i f fIL ti . k h di n,y g ves a ocus o,r ega ac on to SlC or an ---.=..;;.;;.--. - --- --, 
capped passeng~rs who feel the y have been unfairly, treated. Not only 

may one who feels that the Act i5 being vialated seek an order from the 

283 C.A.B. compelling future compliance. but, as was dete-'rmined in the " "-284 Fitzgerald case an actionable c~yil wrong can bé implied from this 
[ -

statu te. 285 

.. 

r_ 

1 
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Failüre to ~nforce the discrimination provision$ of the' 

Ac t resul ts in the prenrence of one class of passengers to the pre-

judice of',others and harms the travelling public in general 

thus, sinee a Pfrson seeking review of the C.A.'B-. action in 

and, i 

allow~ng ; 
1 
l , 

discriminatory refusal of transport woU'ld be acting in the public/ 
, 

_' J 

interest for the protection of a public right, standing to Sue would 

" 286 287 
be çonveyed on both an individual and a collective basis. 

Utilizing this reasoning, an organization created to benefit the 

-handicapped would also have standing to challenge discriminatory 

denial of transportation which would ease the problem of the costs of 
" 

litigation when a prospective order compelling future compliance is 

sought rath\r than inqJvidual damages. 

Whether such an association could bring a successful action 

to force carriers to redesign their aarcraft ta accommodate handicapp~d 

passengers is doubtful in view of the results Of\ th~ forays made ~Y 
the handicapped against the non-implementation of~the Urban Mass ~-

. 288 
portation ~ 2i 1964". If those cases are a reliable" guide, ~then 

~~.""'; ~1't 

.success is not ensured. In Snowden v. Birmingham-Jeffe~son County 

289 ~ 
Transit Authority, the Court rejected out of hand any equal pro-

290 tection claim based on the right to travel, and although the U.M. 

T.A. provided that "spec~al efforts.,29l be made toward making mass 

transportation services available to aIL persons, a'rational basis 

existed for discrimination resulting from procurement, ope~ation and 
A-

financing of buses bot designed ~d eq~ipped to" ac~ommodate passengers 

1 { 

1 
,. 

/ 

/ 
;' 

f . , 
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,. 
confined ta wheelchairt. Round one to the càrriers. 

fi 
1 

/, . 
Rounds two/and thre« were awarded to the handicapped. In , " 

1f.,. 292 Lloyd v. Regional fkansport Authority, the Seventh Circuit found 
'~ , , • 293 • 

that s. 504 of th~ Rehabili tatlon Act~ of .!.211 pla~ed aff!rmative 
1 

duties on the mds public transportation systems' in 8 regicn and a 
: '. .. . 

group of hÂndi~'apped persons in that region had standing ,to seek 
, ( 

qeclaratory a~d 
, 

• j, 

issued there,to. 

injuctive relief under 5. 504 and the regulations 

294 d 

Moreover, Uni ted Hàndicapp,ed Federa tion v. ~ 
- > 

( held that the plaintiffs had standing to bring a private action and 

j 

/ 

plaintifft were entitled to reUef in view of recent admini9trati'ye 

295 
definitions' and guidelines. 

, -il, 
The wor,.ding of the C.A. B. 's proposed new rulemaking~ ,), if 

" 

passed in its present 4tate, i9 not as affirmative as that of the 

~ 297 
~ ~ Transportation Act, and Itspecial effor:.tslt are not required. 

Self-evaluation of policies a~d practices ls aIL tnat i5 required of 
, 

the carriers coupled wi th a "reasonable effort" to consul t wi th,' and 
, 

obtain the vlew of,handicapped persons and experts on "handicapping 

candi tions lt • 298 Thus purchase of onl'Y new equipment which has wheel .. 

chair accessible washrooms until, for example, one hall of the fleet 

299 
15 wheelchair accessible, appear,s to be out of the question, as 

\ 

does forcing the carriers to redesign tpeir aircraft interiors to 
, ' 300 

accommodate the passage of standard wheelchairs. 
'", 

" 

... 4 .... ·_ ••• 
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There is also the problem of the standing of the F.A.A. 

" 
regulations, i.e. are they ,mérely' d~claratory of national policy ~r 

~ "'\. ' 

are they administ~ative guidelines? The refusaI (by sorne carriets to :. - _. 

accept ahy passengers who cannot~ccupy ~bin seat'in an u,pright 
, ~ . / 

\ . • 301 
position desp~te the F.,A.A. regulatibh ta the contrary, is a'fi 

, 302 
indication that .the .. gu1ations taekr teeth~ 

. 
J 

",,-
~nder the proposed rulemaking, a eo~plaint resolution plan 

303 ~i ÇJ would be adopted. If ~ ear_Xr fails to eomply with the rulemaking . 
the Board may arder suspension or termination ~ or refuse to grant 

! 

or continue, Federal finaneial 
,,) 

authorized by law to ensure 

assistance or may use any other means 

, 304 
compliance. Since the Board extends , . 

direct Federal sub~idies only to a small number of air~arriers, these 

- 305 
enforcement provisions are unimpressive. 

In Canada, th~'is no statute covering discrimination in 
, . 

the provision of air transport services, and the administrative body 

to which complaints should be taken is not clearly defined •. Transport 

Canada claims to have responsibility for the p'ovision of facilities 

for passengers, ineluding handicapped p,eople, at federally-operated 

306 ' terminaIs, but the jurisprudence suggests that although the land 
, • '~07 

and buildings at an airport,fall squarely under federai competenceq-
- . 

the people who work in the airport building "such, as 'ba~gag'è, handlers 

and those providing passenger lounge services may be provincially . ~ 

308 . 
controlled. Thus the provision of accessible washrooms and 
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~ 
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\ 

ramps May lie in the hands of 'Transport Cana.da, bu t ensuring adeQua te ")10 

parking,309 baggage· handJ,J.aCand meal' services\ for i.ntransit handi-

, , ' ,\ . 
capped passenge~s may not be their job, and, although the Canadian 

Air Transportation Admin4..strati~n developed a poliey in 1973 which .. ~ 
, .' 

spelh 'out the intention. to make a11 federall~ owned a~d operated 

airports accessible to handicapped .people, 310 this may he a far more' , 
1; • 

elusive goal than the similar policy· {n the' United ,Sta tes which is 

based on such sp'eéific legishtion as the Archi tee tunl 
,~ D ~ ...., 

311' . \ 312 
of 196B, and the Rehabilitation Act of 1973 •. 

Barriers Ac t 
, . 

-~ ---

In Canpda there'is also the proolem of thé division of res

p~nsiqility between the Federal Government and .~he carriers,'which 

appears ta be much more vague than the division o~powers in the United r~ 

~tates between the Federa~Aviation Authority and the Civil Aeronautics 

\ ' Board. 313 - For,example, Transport Canada's authorityu,sed to'end at the' 

doors ct the terminal building Leading to~tnê'aircraft; air carriers 
---~-

were responsible for passengers beyond tha t point. The issue of load,ing \ 

bridges has, however, called that demarcation into question. The 

carriers own the Loading bridges ~ut are under no obligation te 
. 

provide them, hence differing 1evels of se~ice from the ~iOUS car-

314 l'iers has resulted. EVèn if Loading br~dges are provided~n a uni-

form basis, stairglides to lift wheelchair passengers up the access 

stairs to the loading bridge are ,installed at the discretion of the 
~-- ~- - - -'---- - - - , 

c.arrier-; , The 'situation is further complicated by the fact that access 

, 315 
to'the loading br\dge 1s often provided by \:ansport Canada. 

-
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CONCLUSION AND RECOMMENDATIONS 

The policy of forewarp-d is forearmed would appear to'be the 

. rnost logiea! answer to the pr,oblem of the carriage of handicap'Ped pass-
• l '" 

engers. tubliea tion of such rules as those eonèerning the li~i ta tion 

of the pumbers of handicapped persôns per f1ightJ1~is needed/ is 1s the develop
/ 

ment~f a universally acceptable medical pass ~hich'gives details of 

the passenger's condition, their medical requirements and an assur-

ance by their attending physician of their fitness to travel, e.g. 

tha~ they have the required arm strength or leg st~gth for eva~u-
ating the aircraft in a hurry. A standarized ,document would Iead to 

"-, both uniformtty and a minimum standard in the airlines' approach to 

acceptance oÏ handicapped trave~lers. Along these l~nes, the Inter-

national Air Transport Association has developed the Frequent Travel-
, , 

ler's Hedical Card (FREMEC)3I7 to faeilitate air travel by regular 

passengers who are permanently or chronically incapacitated. Unfor-

tunately, the wording on the eard is vague and it relies on the eard 

.holder to report aIL changes in their handicap or incapaeitation and/ 

or the deteriora.:ion in their physical or medical condition •. The 
" 

problem of'the duration of the validity of, the pass for each type of 

illness or handicap is left unsolved as is the corollary problem of 

~ifferences df opinion between the ticket agent and the passenger as 

'to whether'the passenger's condition has deteriorated or not. ~ 
• 

I.A.T.A. has a1so developed the Standard Medical Information , . 

('/'./-
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Forro for Air Travel (MEDIP)318 ~hi~p ls used for specified air 

~outneys. The fOTm con tains questions copcerning,â passenger's per-
'1 , 

\ tinent medical reqJi rements, but the problems of discoyering i ts 

existence, picking one u~ and getting'one's attending physician to 
~ 

co-operate and fill it in before attempting to check-in, are obvious. 

A completed forro cannot be produced like a rabbit from a hat at the 

ch'::k-In counter and, thus, they ~r. un,ultable for th~~.veller ln 
f ~'r 

UltimatelY, the decision, in a disputed case, on whether 

to carry a handieapped passenger or not ls leit to the pilot ~n eommand 

of. the aircraft,for the possible safety hazard i5 being carried on .. ' 
, 319 .• ., 

'Ihis" plane. The r~-education <?f pilots i5 not th,e answer to the 
\. 

dilemma since they cannot be expected to undertake on the spot medi-
~ 

cals in borderline cases., The re-educa tion of ai rcraft designers and 

" a change in the atti tudes of flight at tenda~~s from "minimum service 

. unless you are travelling first class" to a "we are 'here te ha.lp you" 

320 posture would be positive and progressive steps down the road 

Leading to accommoda~tion of thll handicapp~d. Rising fuel priees 
, 

--would seem to militate against the accept~nce of these'sugges~ions: 
.11 . 

maximum passenger' capacity, minimum able widths and minimum numbers 

of in flight carrier pet"sonnel are 'the order· of the day. rhe concep t ' 

of the medicà 

acceptable solutio' 

is c09stantly updated i5 pt"obably the only 

remains. (A decision would a1so have t9 be 
\ 

\ • ../ G 

responsibility it is·to inform handicapped 
1 " 

, , . , 

,) 
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persons wishi to travel by -air, that they require such a card.) As 

far as the ha i\capped are concerned, i t would prove bothersome and 

a discrlmi.natory imposition, but lt is, no doubt, well within th~ 

b'ounds of "administrative needs".321, Meanwhile, 

\.... 322 
Ing, such as that conducted by the C.A.B. and 

public soul sea~ch-

323 
the C.T.C., is 

'" 
probably the best method available for identifying the particu1ar 

problems faced by the handicapped in connec tion wi th air travelo 

c 
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FOOTNOTES t' 

1. In 1977, an Ontario Human Rights, Commission made nptè of the fact 
that over the years Plany of the physicall'y' disabled have, in one 
way or another, bcen segregated from the rest of society. However 
w~ll intentioned this practice may have been, the result has ofte~ 
been a denial of the human rights of disabled people and the 10ss 
to society ',of the contributions thflse people could have made. 
P. Carlyle-Gordage, !i2. Handicap .!2.ISuccess, 'roday, January 10,_ 
1981, p: 4. s \ . \ 

2. 0 Kéllogg and McGee, .TI!! ~ Mino:ttt, Newsweek, December 2r{197~, 
p. 74 quoted in E.G, Thomburg, :rh! ~ Mi rtor it y Takes ~~ 
!!.!.: !h!.!M.!!!.2. ~ Regulations !2!. ~ Transpbrtation .2.!~ 
Handicapped, 44 J.A.L.C. (1979), p. 611: "" . 

3. In Canada, there 15 no specifie country-wide' snti-discrimination 
Legislation to protect the handicapped or to make public trans-

.portation availabl:e to them. Receqtly however;, a seven-membér 
House of CODIIIons Cotœ'li t tee was appoin ted to examine the si. tua tion 
of the aisabled and the handicapped. Theil' repori was tabled in 
the Commons in February, 1981 and, although its emphasis is on 

; 
,! 

the Hmi ted employm~nt prospec ts fqr the handicapped (the report 
sugge.ts that large companies be forced to hire handicapped workers 
if the~~ant government contracts), the report '81so urged that " 
publiCl~uildings 'and housing be made' more accessible to the dis- -
abled in particular, and in general thatothe Federal Huma~Ri~hts 
Act s.c. 1976-77, c. ~3 be amended to end,discrimination a ainst 
ttu! handlcapped. See The Gazette, February 18, 1981, p. l • ~ 

~ 

Section 3 of the Act teads: 

) 

"For a11 purposes of this A6"t, race, 
national 01' ethnie origin t colour-, 
religion, age, sex, marita~ status, 
conviction, for which a pardon has 
been granted,and, in matters rèlated 
!2. employment, phy'iTcal handicap, .are 
pl'ohibited grounds of discrimination." 
(Emphasis added.) 

Some of the provinces have implem,ented législation to pro
teet the handicapped, for examp~e, in Quebec ..the 12.!. assurant 
l'exercice des droits ~ personnes hand~capées S.Q. 197"8, c •. 7, 

~ -; provides,. in sec tion 67, tha t publi~ transporta tio~ companies are 
l.>b required to suhmi t a plan for makiog their transportati~n facili ttes 

accessible to- the handic~pped. This sectiQn, of course, on,ly 
applies to organizat~ons 01' public bodies incorporated in Quebec. 
In Ontario, lut year, Bill 188,' which proposed the abolition of 
discriminat against- the handicapped, was .,introduced lnto the 
1egisla ture bu t: was defeated -:by a coal i tion of organiza tions of, the 

/ 

1 _ 

t ' 
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handicapped that did not wabt a separate bill dealing with them 
as a special group; insteàd, they wished to be included in the 
Ontario ~ Rights Code R.S.O~ 1970, c. 318, since they viewe~ 
themselves not as a group apart, but as integral members of societ~. 

tn Manitoba, the handicapped"s rights have been. recognized 
and included in the Manitoba ~ Rights ~~.M. 1974, c. 65 as 
amended by S.M. 1977,··c. 46. • 

~d after Y~es Du~~ Vi~e-presiden~ pf Research, at the C.T.e: 

5. The constitfitional problems involv~d in the administration of 
~. airport-re~ated services are discussed in the conclusion ta this 

p~rt of the study. 

q, 

6. In the 1960's and 1970's, Congress passed a series of laws re
quiring that certain facilities be made accessible ta the handi
capped. The Architectural Barriers Act 'of 1968 42 U.S.C. SS. 4151-
4152 (1976) requires public facilitie;-buil~fter 1968, with 
Federal funds, ta be accessible ta .the disabled. The RehabiU-

.' taUon Act' et .!2Z1 .. 29 U.S.C. 55. 793-794 (1976) prQ;Ides that' 

,,' 

"no otherwise qualified handicapped 
i~di vidual • •• shall, so1e1y by 
reason of hi3 handicap, be excluded 
from participation in, De denied 
benefits of, or be subject to dis
crimination under any program or 
activity reèeiving Federal financial 
-assistance." (s. 794), 

and secHon 793 prohibit's employment discrimination, based on handi
cap, br, Federal contractors. Th~ regulations requiring the enforee
ment of these Acts were signed into law on April 28, 1977, by the 
Secretaryoof Health, EducatioQ and We1fare 42 F.R. 22, 676 (1977); 
the regu1ations took effect on'June l, 1977, sorne years after the 
Aç ts wère passed. '~~'. 

~. ~), 

7. '43 F.R. 25,Ol~ (1978). The r~ulations )l'ere proposed in 43 F.R. 
25,022-(1978) at pp. 25,027-28 and codified under the authority 
of 44 F.R. 31,468 (1979'. " \ ( 

8. Amerièan National Standa~d Specifications for Making Buildings and 
Raci1ities Accessible to, and Usab1e by, the Physica1ly Hand1capped, 

'pub1ished by the A.N.S.I., Inc. (A.N.S.I. A-l17.l - t961 (R 1971) ). 

9. '-.. 49 C.F.R. s. 27.71 (2)(v). 
r , t 

10. Ibid. s. 27 • 71 (2)( vi ) • 

1 
.< 

11. Ibid. s.~ 27.71 (2)(v!O. 

. 
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12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 
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~. s. 27.71 ( 2)(viii). 

Ibid. s. 27.71 (2)(iv). 

Ibid. s. 27.71 (2)(ix). 

~. s. 27.71 (2)(xii). 

" ~. 

!lli. s. 27.71 (4) • 

Actess Travel: Ai~ort\ (3rd. ed.), Washington, D.C. , 1979. 

Pages 20 and 21 are reproduced be1ow, and show the conditions at, 
eightee~ American and 5 Canadian airports, including Ma1ton Air
port at TorontQ. 
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EXPLANATORY NOTES: 
A - Avis. H - Hertz. N - National Car RentaI. 
CW - Covered Walkway. EL - Elevator Available. 
GD - Godfray Davis Co. NA - Not Applicable. 
S - In Sorne Locations, But Not ,Hl. , 2 - ALI 
area~ except satellite where handicapped per
sons.will requlre csl;ort ralllp in golf cart typé 
vehicle. 3-_ In building but not garage. 
4 - Elevator On duty. 5 - ALI gates except 
Boston and Washington shuttle. 6 - Special van 
wU.h ramps. 7 - Advance notice required; pre
ferably two weeks. 8 - On calI. 9. First aid 
oniy. 
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20. C.A.S. Docket no. -23,9-04, August 9, 1974, p~ 1. The C.A.S. reg-
~ ~lations went into effect September 30, 1977; the F.A.A. regu1-

ations (42 F.R. 18,392 (19.77) ) were issued on Mar.ch 25, 1977 and 
went into effecJi., May 16, 1977. 

" 
,1 

, 

21. c.r. 39 F.R. 24,668.Û974). 
J 

22. ' Order no. 79-1-70 (Docket 34,435) dated J.anuary 11, 1979. 

23.' S.P.D.R. - 70 (Docket,34,030) 44·F i R. 32,401 (1979) dated May 31, 
1979. Acco~ding to Mary C. Fow1er of the C.A. B. '5 Buteau of, 
Consumer Protéction and Information Liaison Offieer on ,the p'ro
posed ru1emaking, the Board'had,not, as of April '30, 1980, issued 
final regu1ations on the 'carriage of. the haridicappéd, and somë' 
unspecified changes were ant~cipated in the proposed rules. 

24. ,See, for examp1e, C.A.B. E.R. - 1070, amendment no. 4 to part 233, 
(Docket 32,160) (1978), p. 6. 

25. See, for examp1e, th~ Air Transport Association of Canada, Pre\-

26. 

27. 

28. 

entation made by H.M. Pickard, Executivè Vice-President and ' 
, Secretary of the A.T.A.C., to the Advisory 'Cormnittee on Trans~ , ' 
portation of the Handicapped, in Ottawa on September 24, 1980, 
pp. 3-6, here1nafter c1ted as the A.T.A.C. Pre5êntatio~. Also, 
the Hûman Rights Act of,Manitoba S.M. 1974, c.5 as 'amended by 
S.M. 19y', c.46, s. 1. 

Austin v" Del ta Air 'Lines, Ine. 246 S. 2d. 894; 11 Avi.. 18,'245; 
1971 U.S. ~.~1 (La. C.A.) (Priee J.); reh'g. den'd. 1971. 

Stat'e V. Southwell 369 S. 2d. 371; 1979 U.S. A~. R. 497 (Fla. D.C: 
App. Div.) (Melvin J.) •. • ,-
See the International Air Transport Association Resolution 700 
(previously 400). I.A.T.A. Resolutions do not have bindipg force 
in North America but, spart from sorne minor modifications, sub-. 
'tantial1y the same te~, has been'adopted'for Canada and the U.S.A. 
a~ new Reeommended Pra~ice 1700 (previous1y 1401). See also 
,~he I.A.T.A. Incorporated Passertgers Handling G_uide, Mc>ntrea

J
l, 

I.A.T.A. Traffic Services, 1980, p. 2. 

29. 14 C.F,R. ss. 121.571 -(a), and 221.38 (a)(8) (1980). 
1 

30. Quoted in J. Achtenberg, "Crips" ~ ~ Enforce Symbolic !::!.!!.: 
Legal Aid for !h! Disa~led, 4 U. San. Fern. V., L.R. (1975), p. 197. 
r 

31. Çonsolidated"Regulations of Canada, 1978, c. 3. 
1\ ' 

i 
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" 32. F.E~ Quindry, Airline Passenger Discrimination, J.A.L.C. 1932, 
p_ ,479 at p. 488 !! ~ .. 

""lt ........ 

33. S'e-e~ the Aeronautics Act R.S.C. 1970, c. A-3, 55. 6(1) and 16(5); 
;._~and the Federal AviatiOn ~ ~ ~ 55. 601 !! ~., ?Ôi et ~ . 
. ;. and s. llll(a) (49 U.S.C. ss. 1421 - 1432".1' ~441 - 1443, 1511(a) 

(1976). For an international perspecti~e~ sèe the Convention 
~ International Civil Aviation, signed atOChicago on~December 7, 
1944 (lh! Chicago Convention) articles 25, '26, 28, 32, and 39 and 
69. 

34. S.P.D.R. - 70 cited, supra footnote 23. 
~-j -

35. Proposed 14 C.F.R. 381.3, ::$ee 44 F.R. 32,4'01 p. 11. 

36. For example, Achtenberg ci t,ed, ~uprâ footnoté 30 and Thornburg 
~~ted supra footnote 2., , .. , ' 

\ , 

37. 49 U.S.C. s. "t612 (1976). /..-

38. ~. 

39. ,The C.A.B. produced another definition of handicapped in response' 
to th~ amendment made to subsection 403(b)(1) of the Federal 
Aviation Act of 1958 by section 8a of P.L. 95-163;91 Stat. 1281 
(enacted NO;ember 9, 1977), ~hich reouired the Board to a11~ 
'carriers to establish spac~-available reduced fares for, amongst 
others, the handicapped and any required attendants. Section 8a 

U ' Q stated that a handicapped person~' is "any perSon wh<t has severely 
impaired vision or hearing; and Any other p~ysically or menta11y 
handicapped persan, !! defined ~ lli Board, • __ •• " (E.nphasis 
added.) ',E.R.-1070, amendment no. 4 to part 223 (Docket 32,160) 
(1978). For the purposes of the reduced rate fares, the C.A.B.'s 
Economie Regulations d~fine a handicapped person"as one who has 

~ . ( a physica1 or Mental impairment other than drug addiction or 
alcoholism}, 'which substantially limi ts one or more major 1He. 
activities. 14 C.F.R. 223.1. This definitiôn is1very simi1ar to 
that' of the Rehabilitation Act of 1973 29 U.S.C. s. 706(6) (1976). 

, .-....~\--

For a definition that tries to delimi t the term "physica1 handi
cap" prec:i.se1y, but ends up suffering'\from the "grandmother to a ~ 
skiel' with -a broken ankle" synd,rome, see!!!. ~ ~ Amena .!h! ~ 
Rights ~ S.~. 1977, e. 46, s.l, wbich states that a physical ha~di-

cap is:. J. "a physica!. disability, infirmity, r 

malformatio~ or disfigurement that 
~ is causeq by bodily in jury, birth 
~ defect, 01' il1néss and includes epi-

1epsy, but ls not lim1ted tô, any 
degree of paralysis, amputation, 1ack 

-, 

0- ,,,, \ 

/ 
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of physical co-ordination, blindness or 
visual impedi~ent, deafness or hearing 
impediment, muteness or'speech impedi-
ment, or ph~Bical reliance on a guide 
doS, wheel chair or other remedial / 
appliance or device;" \ 1 

people with protruding 'ears are covered by' this def.i-

, ,. 
infra the section of this·study on the 

ca ~or. the sources of authority which 
airline"as a common 
empowe~ the airlines 

t file tariff rules. 

~rl;ne Tariff Publishing Company, Agent, Local ,and ~oint Passen
ger Rules Tadff no. PR-2., C.A.B'o no. 352, C.T.C. ~A) no. 195, 
Rule 35 (H), Exception 2~ {Herèinafter cited as Tariff no. PR-7.) 
This definition applies:to: Mr Midwest; Air Oregon; Air Wiscon
sin; American Airlines; Coleman Air Transport; Empire Aitlihes; 
Golden West Airlines; Imperial Commuter Airline.s; MiSsissippi ,/ 
Valley Air~ines; R.M.A. lnc., sky West Ai,lines; Sun Aire Lines; 
and Western ,Air Lines. lt i5 almôst ide~'tical with that of United 
Airlines.' .Frontier Airlines def!nes a nort-ambulatory passenger 

- as on-e '~who is unable to board or deplane from (ari) aircraft 
without being carried or without the use of wheelchairs or a~r
stair chairs". Tariff no. ',PR-', Rule 32(a). 

! 
'42. Tariff no .. PR-7, Rule 35 (H)"Exception 2.. This definition 

applies ~)to: Air California; Alaska Airlines; Aloha Airlines; 
Altair °Airlinesj Aspen Airways; Hawaiian Airlines; 'Hughes .Airwest; 
Ozark Air Lines; Piedmont Aviation; Wien Air Alaska. 'Frontier ' 
Airlines, utilis~s the C.A.B. definition for offering reduced .fares 
to handicapped passengers ,(supra footnote .39) namely,,, that a 
physical"ly handicapped passenger means lia passenger who has a 
,pJ'!ysical ~mp .. ~i:nnent (ottler than drug addiction or alcoholism) 
which substantially limits one or more major life \activities. Il 
Tariif no. PR·7, Rule 32 (A). ' 

1 

43. Th~ m~bership of ,the Air Transport Asspciation of Canada accounts 
for ninety-five pér cent of the dollar volume of passenger traffic 
originatin~ in Canada and ineludes 'al1 the transcontinental and ' 
Tegiona1 c8Tl'i,ers. A full list of mellbers is inc"luded at the end 
of this study as an'appendi~. 

44. A.T.A.C. ~Tesentation, p. 3. This definition i5 similar to that 
found in I.A.T.A. Resolution 700 (previously ~OO) and Recomménded 
Practi'c~ 1700 (pr~viously 1401). 

45. A.'r,A.C. Presentation, p. 3. Blind passengers and deaf passengers 
a~e normally Tegarded as self-reliant, ibid. p. 5, ~ut passengers , -



) 

~6. 

47. 

195 
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who are both ~lind and deaf need to 
Tarif,f no. ~.7, Ru1~ ~5 (F)(2)(m). 

\" 
be escorud". See, for example, 

Compare this with the United States' regulations (14'C.F.R. s. 121. 
571 (a)(3)(1980) ), discussed supra. 

F.E. Quindry, Airline Passenger Discrimination, cited supr! foot
note 32. 

48., See the report, of 'an unscheduled landing made by a Laker Airways 
jumbo jet st Winn!peg 4n The Gazette, January '6, '1981, p. 8. 

, cr ' 
49. Apart from being a member of the ehicago Bar, a First Lieutenant 

with the U.S.A. Air Corps Reserve, and former1y a pilot with the 
First Pursuit Group, Selfridge Field, F.E. Quindry was also, at 
the ti~e of writing-.the articL~., "the District Man~ger of Braniff 
Airwsys, Inc. • .,. 

50. Frontier Airlines', R.M.A. Inc. and Texas International Airlines, J. • 
however, emphasize~e priority givep to not incoveniencing the 
caMn c~e~. Tarif 'no. PR-7, Rule 3~ (H), Exception 1 sté\tes that: 

, "as condition of carriage, pbysically . 
handicapped passeqgers will bè accepted 

. , for transportation only oh; the basis 
that the carrier will be under no 
obligation to provide special or 
additional inflight personnel over 
and above the normal crew complement 
or to have special equipment, supplies 
or food on board to meet the needs 
'of such passeogers, and passengers 
will also be responsible for their 
own lavatory needs." 

The way this is worded it would appear thàt ~osher or baby food, ~ 
STe never supplied by thése three air!lnes~' On the last s tipu- , 
lated requirement <i.e. the lavatory needs), see the c8$e,of 
'~ v. Ameritan 'Expt'ess, Delta Airlines ~ !!!!!! ~ . Alrlines 
·274 S. 2d. 857; 1974 U.S. Av. R. 620 ,(La. C.A. 1973); aff'd:' 287, ".,' 
S. 2d. 784; 1974 U.S. Av. R. 615 (La. S.C. 1973.) (Dixon ~ .. ). 
See also Tariff no. PR-:7" Rule 35 (F)(2)(b) which provides that 
Cochi,se Airlines, Hawa,Ùan AlrUnes, ',Ozark Air Lines and US Air 
will refus~ to carry psssengers who are unable to care -for thei!= . 

'inflight lavatory needs a~d Rule 35 (H), Exception 2(a)(ii)(bb)(3) 
whereQY American Airlines will only carry a passenger whose in 
fli~ht needs ca'n be met without assistance, or passenger agrees ~o " 
being unable to visit'the lavatories • 

. ' , \ 

j 

p 
( 
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51. S.P.D •• -70,' cited supra '-footn,ote 23. . , 

52. 
;J ,,~ 

p. 5, prop()s'ed ne~ llè.~rt 14· C. F .R. 382.10 •. , 
1 

't<t' 53. F r examp" 'é, hypoxia is a condition in which the amount of àxygen " 
ieaching the tissues fs 10wered. • This occurs ,a t high' al ti t,ude 
to a certain !'!xtent in spiJ:e of pressurization/of the aireraft 
cabin. Healthy p~sons &f~affected to an insignificant extent 
but in a variety of medieal:' condi tions (for example heart and 
lung conditions and severe anaemia), the mild degree of'hypoxia ~ 

9 experienced at high ~ltitude may' weIL be"sufficient to cause 
';)'- , 

54. 

~dverse effects. Tnese effects can, however, often be overcome 
by the use of supplsmentary oxygen in flight. The eff~cts of 
hypoxi"a were referred to in Friends of aU Children v. Lockheed 
Aircraft~. 16 Av!: -17, 233, (D~ D.C:-l980) (Oberdorfer D.J.). 

115 Mo. App. 468; 78 S.w,. 271 (Mo. C~A. 1903) (Smith P.J.); aff'd. 
199 U.S. 605; 50 L. Ed. 329 (1903). 

55. ; In the Mathew case, the plaintiff was riding in th~ defendant's 
.' ;-:,' railway car and'wa's unaware that' she was suffedng from internal 

:':" fentafe ailments. In caupling the cars, the one in which the. 
plaintiff was riding was sever~ly jolted which jolted and dis-. "-arranged her i~rna1 organs to such an extent that her condition 
was aggravated severely and major surgery (a colostomy and the 
removal of ~he avaries) nad to ôe- pèt'formed which resul t~d in 
Irremediable damage ta the plaintiff. It was held that the rail
way company had-been negligent in coupling the tars and was liable \/ 

56. 

57. ' 

58. 
":. 

~in damages for the,p.Jaiptiff's increased injuries. 
, -

The concern with inèreasing already existing injuries i5 re
flected in ,the r.A.A. regulatidn on 'the briefing of'handicapped 
passengers.which talks of pTeveDting pain and further in jury 
(emphasis. added), 14 C.F.R. 121.571 (a) 3 and 4,(1980). 

1 
369 S. 2d. 371; 1979 U.S:, Av. a. 497 (Fla. D.C. App. Div. 1979) 
(Melvr J.,~. 

, " , \ 
The bag of co~aine was held to be aqmissi le eRdence in, the 
pass~~ger's sub equent trial for the ~nla ul possession of a 
controlled substa ce; 

See Air Cangda' tnter ational Passenger Rules ariff no. PR-l,' 
Rule 3{c) a~ c,p~Air cal and Joint In,ternational Passenger Ruhs 
Tariff., no. 2r·.'~u e B(c)' 'Conditional Acceptance of Carriage, 
which 4providês • th. ~: '. \' , 

~ "If a pas~gnger whose status, age or l 

, , mental: or physica1 condi tion is such 
as to involve any hazard or risk tç 

. ' 

, """ " .- , . 
: '. 

, 
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59. 

60. 

61. 

62. 
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himself is cat:ried, it is on the 
express condi,tion that carrier' 
shall not be liable for any injury 
or disability or ~n aggravation or 
consequences thereof; including 
death, caused by such status, age 
or mental ot' physical condi tion. " 

The C~ Air Rule has a note to the effect'that this"provision can
not be included in the tariffs which CP Air files purs~aht ta the 
laws of the United States. 

A.T.A.C. Presentation,' p., 6. 
~, ". 

Proposed regulation 14 C. F.R. 382.15. , 

S.P. n':R. - 70, ,ci ted ~ footno te 23, p. 6. 

See the discussion, in the following section of this paper, on 
.pregnancy and the attitude of the carriers towards waivers of 
Uabili~y with t:espect to expecta~t mothen. 

63. Convention for th~ Unification ~ Certain ~ relating ~~- " 
national-Transportation kl. Air signed at Warsaw on Octobe7; 12,,1929. 

i -
"-

64. Articlé l (2) paragraph l'of the 1966 Montreal Agreement cited infra. 

65. C.A.B. Docket no. 18,900, approved by the Ciyil Aeron~utics Board 
on May 13, 196~. 1 1 

66. Article 1 (2) paragraph (2). The concept of contributory negli
gence which ~s envisioned ~y the Warsaw Convention i5 laid doWn in 
article 21: 

, , 
"If -the carrier prove·s that the damage 
was cau5ed by ,or contTibuted to~y the 
negligenc6 of the injured pe~soft the 
Court'may, in accordànce with ihe pro
"ris,ions of i ts own ~aw, exonetj~ te, the 
carder w~plly or ear.tly,from/his 
liabili t • Il • ! 

This defence" has hCn preserved b~" the s~cond pa~agraph of art-iele 
l (2) of the 1966 Montreal Agreement andJ in Il- dightly al tared 
fom, by article VII of the 1971 GiJatemafa Protocol (Protocol to 
~!h! Convention ~ ~ Unlf;eationi2i Certain Rules Rela1t:lng 
!2 International Car~iage ~ ~ slgned ~l Warsaw ~ 11 October 
1929 !!. amended ~,the Pro toco 1 done <a t ~ Hagui ~ .t§. Sep tem ber 
1955) sfgned at Guatemala City on March~, 1971. 
---- 1 1 

Tne limit referred to 'in ar~icle 2~ 18 that found in article 

1 
1 

1 -\ 

'1' 

\, 

, 1 
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" ( 
22 of the Convention, namely 125,000 gold fran~s., which was 
s~bsequently ~ncr.eased to 250, 000 gold francs/in The Hague 
P~otocol (Protacal ta Amend the Convention fôr the Unificatioh 
of certain l'ules relat11:\g:to ~te:nationa1 ,caTriaBe l:?Y. Air signed 
at Warsaw on October 12, 1929) signed at The Hague on Septembel' 
28, 19.55, and was further increased to $75,000 (U.S.) inclusive 
of Legal fees and costs or ~58,OOO (U.S.) exclusive of legal f~es 
and c'osts' in article l (1) of 1966 C.A.lf. Agreemen,t. 

67~ In" Salomon Ex'x. v. K.L.M. 1950 U.S. Av. R. 505 and Jl95l U.S. Av. 
1 R. 378 (N.Y.S.C.) (Hecht J.), a breach of contract to provide a 

pressurized aircraft cabin was elaimed. It was alleged that a 
passenger suffered a heart attaek wHilst on·s flight from Gander 
to ldlewilde caused by the failure to'maintàin air pressure in the 
cabin of the aireraft or, alternatively, by failure ta f1y ~t a 
low al ti tude. This issue was .not litigated because, under New 
York law, a passenger' s c1aim for a breaeh of eontract did nQ,t 
sunive the pas senger , s death., 

68. (N.Y.S.C. 1975); aff'd. 14 Avi. 17,410 (N.Y.S.C. Apç. Div. 1976) 
(.e..!:! cu ri aln ) • • 

69. 

70. 

J 
71. 

16 Av!. 17,238 (N.Y.S.C. 1980) (Lerner J.)~ This~case is dis
cussed more fu11y infra in eonnection wt~h the requirement to give 
advance notification~~the type of handicap and any special 
assistance required.t/ . 

War5haw v. Trl)ns World Aidines, lnc. 442 F. Supp.~O; 14 Av!. 
18,297 (E.D~ 1977) (Foge1 D./:-r:- The learn~(ju~ stressed 
the fact that an injury which was proximate1y eaused during the 
normal operation of a proper1y functioning aireraft, on an other
wise uneventfu1 and ordinary f1ight, ts not an accident for which 
a car~ier i5 liab1e under article 17 of the Warsaw Convention. 

" 
Mathias v. Pan American Worid Airways 12 Avi. 17,270; 53 F.R.D. 
447 (W.~D. P;:-1971) (Mc€Un'ë.D.J.) an~ Morris'v. Boeing S2,. an4.ll 
Al' Israel Ait'Hnes, ~. 15 Avi. 17,241 (S.D.N. Y .. 1978) (Las,er 
0.,1.). 

72. .!2!. Marine,! V. ~ Royal ~ Airlines 4'33 F~ Supp.l,G47; 14 Avi. 
1'8,212; rev'd. and rem'd. 15 Avi. 17,294 Ordo tir. 1978) (Rosenn 

\ 
C~J.) and WaTshaw V. ~ Wor1d Ai.rlines, Inc. clted supr~ ,foQ"t-

.' note 70. .• 
\ . 

73. Ka\lish v. ,~ ~oTld Airlines 89 M~sc. 2d. 153; 14 Avi. 17,936 
(N~Y~ Civ. 'L977) (Hentel J.). This ~ase elaborat,es the holding in 
R6~man v. ~ World Air1ines, ~. 12 Avi. 17,304 (N.Y.S.C. 1972); 
re~'d.12 Avi. 17,6~4 (N.Y.S.C •. App. Div. 1972); rev'd.and rem'd. 34 

\ ' 

. ~) , 

" 

• 
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,N.Y. 2d. 385; 13Avi. 17,23l,.:(N.Y.C.A. 19J4) (Rabi!!J.). In 
Rosman it was decided that mental injury (in that case the psychic 
trauma suffe~~d on boar~~hijaCked aireraft) with no observable 
bodily, as dr~~ f om behavioural, mantfestations, un
accompan~ed by palpable, co ':sp,i.cuous physical' injury is not 
connoted by the \.term UbbdUy:' ihjury" in article '17 of the' Warsaw 
Convention. ' ,.", 't 

'<, 

The amended article 17 (l)'would contain the followirig sentence: 

C· 

"However, the carrier ig not ~liable if 
the death or in jury resulted lely from 
the state of health of" the paS' enger." 

. ' 

75. 2ited supra foo~ote 66 •. The Guatemala Protocol was re~rqed 

, ' , 

as a dead letter, but the European nations are attempting to revive 
'. 'erest, in lt. Se!!, Centre for Research in Air and Space Law, The 

Legal, Economic and Socio-~olit~cal 1mplications for Canadian Air 
Transport" Montr~~l, ,Mc.GUl Universi y, 1980, p~ 377 ~~. 

76. Butterfield V. F01'1'estel (1809) 11 East 60; 103 -E.R., 926 (K. B.) 
(Lord Ellenborough C.J. ). See"'generally on this topic J.G. 

_Fleming, ~ Law ot' Torts, (5ui ed.), ,Sydney, The Law, Book Company 
Ltd., 1977, pp. 251 - 77, and C.A. Wright and A.M. Linden, Canadian 
,12!!~, (6th ed.), T~ronto, ButterWorths, 1975, pp. 502 - 516. 

77. 
1 

Davies V. Hann (1842) 10 M. & W. "546; 12 L.J. E~. 
(~chequer~arke/B.). See also M.M. ~aclntyre, 
~~ ~ Chance, 18 C.B.R. (1940), p. 665. 

10, 152 E.R. S8~ 

The Rationale of 

78. It was first introduced into Eng1and by way of maritime law in the 
Maritpttre Conventions ~)...191:1,.. which enacted the Brussels Collisions 
ConvOntion IInt'TrI.tlo .. l Convention ~k' Unification 2!. .. Certaln 
~ 2!~ in ,Regard !2 Collisions,~" ed at Brussels on September 
23, 1910), and in 1945 Eng1and adopt .!!!! ~ Reform'(CoO'~butory, 
Ne&ligence) ~, 8 & 9 Geo. VI, c. 28. In Canada, aIl the common 
law provinces ha~e adopted legislation similar fo the Ontario Negli
gence ~ R.S~O. 1970, c. 296 (origin~lly passed in 1930 aS,the 

. Contributory Negligence ~ S. O. 1930, c. 27) wh;ich makes provision 
for contributory negligence and apportionment of damages. In the 
United States', until récently, comparative ne~ligence legislation 
was enacted on1y ~n a handful of states,but now in excess of twenty 
states have done SOI In F10rida and California ëomparative negli
gence has been adopted by judieial legislation. See,.Hoffman v. 
Jones 280 S. 2d. 431 (Fla. S.C. 1973) (Adkins J.) and Li v. Yel10w 
CabCo. of California 13 Cal. 3d. 804; 532 P. 2d. LZ26;92 Cal. 
Rptr---. 8Sa-(Ca1. S.C. 1975) (Sullivan J.); a1so, J.G. ~leming, 
Co~arative Ne~ligence'!1 1!!!, 64 Cal. L.R. (~976~, p. 239. 

In Quebec, the Civ~~ Law syst~ of apportionment of responsi-
- bility has existed in ~ jurisp;udence since' the turn of the ' 

, \" ' ' .. -

. , 

• 
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eentury ~~ v. Roy (1899) 8 B.R. 170; (1899) 29 R.C.S • 
• 494 (Que. Q.B.) (Langelier J.A.) and Nichol1\ Cbemical Co. of 

Canada v. Lefebvre (1~09) 36 C.S. 535; (1910) 42 R.C.S. 402 
(Que. S.C.) (Loranger J.) ). and is refèrred to' as faute 
commune although do~trina1 writers such aS,J.-L. Beaudoin, b! 
Responsabilité Civile Dé1ietuelle, Montreal, Montreal University 
Press, 1973, paras. 222 - 228, states that it is an improper use 

\ , 

of~the term faute commune ta apply it to a situation in which the 
victim is pa1rtly responsible for his injuries. The Quebec system 
of apportionme~ was reeognised by the Privy Counei1 in"the case 
of ~. v. Frechettê (1914) 23 B.R. 511 (Que. R.B. App. Div.); 
rev'd. 1915 A.C. 871; (1915) 24

o
B.R. 459 (P.C.) (Lord Atkinson). 

5ee also P.B. Mignault, ~ ~ f!!.ll ~ !.!1Province .&! Quebec ~ 
~ Interprétation, l U •• of Toronto L.J. (1935), p. 104. 

c. f~ ~ ~ FIOri;) v. Sotttnwell ci ted supra ~ootnote 56. 

80. Reported in The Gazette, September 12, 1980, p. 3. 
'1 

81. Reported in The Gazette, ",,:pril 11, 1981, p. 4.' 

82. ~ee, for example, the International Air Transport Association, 
,) Recommended Practice 1700 (formerly.140l), sections Band C, .. and 
" Tariff no. PR-7, Rule 31 (1). The prob1ems presented by the'

requiTement of pre$entation of a recent medical eertifieate are 
analys~d in grea~er depth in the next section of this study deal
ing ~th pregnancy,where_ the problem 15 more press~ng. 

83. 13 Avi. 17,912 (D.D.C. 1975) (Ge~el(D.J.). 

84. Such a~Mortimer v. ~ Air ~, lnc. 302 F. Supp., 276 (N.D. 
Ill. 1969) (Napoli D~J.). 

85. ~. pp. 280 - 281. 
, 

86. 512 F. 2d. -527; 13 Avi. 17,750; 161 U.5. App~ D.C. 350 (O.C. Ciro 
1975). 

~7. 426 U.So 290; 14 Avi. 17,148. 

88. 426 U.S. 29Q at 298. 

89. Tariff no. PR-7, Rùles 35 (H) Exception 2(b) and 35 (1). 

90. The number of flight attendants is a contro11inl factor with 
hnerican Airlines on their DC-lO flights. Henoe the .i~ortane~ 
of whetheT pregnant stewardesses are able to caTry out their duties . 



91. 

~92. 
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effectively di~cussed infra in ~he section on pregnancy. 
, ~ 

Or, aS United Aldines puts i t: "The maximum number of escorted 
and unes~orted nonambulatory passengers will be determined ••• 
by subtrac tin~ the number of ~ergency exi t rows from the to tal .' 
numbel' of seating rows in the aireraft and mul tiplying by t<he· ' 
number of aisles"! TadJf no. PR-7, Rule 35 (H), Exception 2(b) 
(ili) • 

A. T.A.C. Pfesenta~ion, p." 7. \.; 

This table wu constructed from data foûnd in TariM no. ·PR .. 7, 
Rule's 31, 35 (H) and 35 (1). 

t:t. 
94. This s~ipulation applies ta Aloha Airlirtes, Altair Airlin~s, 

Hawaiian Aitlines, Hughes Airwest, Piedmont Aviation, R.M.A., Inc., 
US Air,' Wien Air Al'aska. • 

... .. '. <' 
95. This restriction applies ta Air California, Alaska Airlines, 

American Airitnes, Cardinal/Air Virginia, Co~hise Airlines, 
Hawaiian Airlines, Hughes Airwest, Pacifie SoutQwe~t Airlines, 
Pan American World~Airways, Hnited Air Lines; Wes,tern ALr Lines. \ 

96. Altair Airlines, Mississippi Valley ~irlines anp US Air. 

97. Air Midwest, Air Oregon, Air ,Wi,scansin, Empire Airlines and Sky 
West Aidines. 

98. Reco~ended Practice 1700 (b) (formeriy 1403). 

'99. Tariff no. PR-7., Rule 35 (I)~ 
\ . 

100. Alo~a Airlines~Aspen Ai~~~S~ Eastern Airltn~s\and Piedmont Aviation. 

101. In addition, the total. number of non-ambulatory passengers on any 
g,iven flight will not exceed the limi taUon of one non-ambUlatOry\~ 
passenger per aisle. Tariff no. PR-7, Rule 35 (H), Exception 2(b 
(ii)" and (Hi). • . -. , 

10Z. P~opos~d 14 C.F.R. 121.584 (b)(Z), see 39 f.~. 24,667 (t974) at 
p. 24,669. E' \ 

J' 

103. 

104. 

105. 

See ~ornbur&, cited supr~ footnote 2, at p. 6!~. 

) .. 
Idem. 

", \ 
42 F.R. 18,392 (1977) at p. 18,393. 

. , 
106. Air Midwest, Air Oregon, Arr Wi~consin, Altair Air Lines, Empire 

.. 

\. 

,. 
"-
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Airlines, Hawaiian A~rlines, Imperial COmmuter Airlines, Mis
sissippi Valley Airlines and Sky West Ai~fines. 

Tariff no. PR-7~ Rule 35 (H), Exception 2(a)(ii)(ee). ~laska 
Airlines, Aloha Airlines, Coieman Air Transport, Midway Airlines 
and United Ai~ Lines stipulate that the carrier will de termine 
where passengers and éscorts will be seated for the safety and 
comfort of other passengers. !WO non-ambulatory passengers will 
not be seated across the aisle from eaeh o~~~ the ·same 
seating row. Tarifj no. PR-7, Rule 35 (H), Exee ion 2, (a)(ii) 
(dd)(2). Amer1ean Airlines, Hawaiian Aidin ,-Hughes Airwest , 
and Pacifie Southwest Airlines stipulate that escorted mental , 
patients will be seated in the rear-most available seats with 
~he·escort seated'between the escorted passenger and the aisle. 
Escortéd mental patients will not be seated in a~ row with, 

Ç) , 

behind, o~ forward of a window exit, or in a row with or opposite 
to a door exit. Tariff, no. PR-J-J Rule 35 (F)(2)(g)(vi)(bb)(l). 

---------------------------A T.W.A. Boeing 747 hit' a roller ~t Rome Airport a~d ruptured a 
fu~l line. Aléhough there was no notieeable impact, the airc~af~ , ') 

rapidly went,up in flames. Of the passengers, thirty-two out of 
thirty-se~en young men escaped from the aireraft but only fifteen 
out o'f~irty-six women, ochildr~n and the elderly.'o; B. ~ynihan, 
Airport Confidential, New York, Simon and Schuster, 1980~ ex~ 
cerpted in T~e Gazette, Aug. 4, 1980, p. 6. 

109. The regulat;ons covering the provision of non-smOk~ng seats ls 
discussed ~ in the sectio~of this study concerning smoking 
.and drinking. 

109a. Tariff no. PR-7, Rule 50(A)(,2)(b). 
i 

" 

110. S.P.D~R. 70 cited supra f.otnote.23. 

111. .!lli. p. 7;' and proposed new rule 382.5 (b). 

112. 14 C.F.R. 121.311 (d) (1980): 
1 

113. ,42 F.R. 18,392 (1977). 

114. 14 C.~.R. 121.311 (d) (2) (1980); 

115. See,'for,example, Tarif{ no. PR-7, Rules 32 (B)(3) and 35 (H), 
Exception l, whereby Frontier Air1ines and Texas International Air-
1ines stiputate that physically handicapped pa~sengers req~iring • 
a ~eclined seat during takeoff and landing may be accommodated in ~ 
seâts which have a bu1khead behind them, or in any oth~r seat row 
if other passengers are ndt seated in the row b~hind the passenger 
and the row behind the passenger ls not an emergency exit row • 
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116. Tariff no. PR-7, Rule 35 (H), Exception 2(a)(i1)(aa). The other 
recalcitrant airlines are: Air Midwest, Air Oregon, Air Wiscon
sin; Alaska Airlines; ~loha Airlines; Aspen Airways; Empire 
Airlines; Golden West Airlinesj Hawaiian Airlines; Hughes Airwest; 
Imperial Commuter Airlines; Mississippi Valley Airlines; Ozark 
Air Lines; Pied~ont Aviation; RMA, Inc.; Sky West Airlines; and 
.Wien Air Ala~ka. , 

117. A. T.A.C. Presentation p. 5. Passengers who are both bÏind and 
deaf must be accompanied on Alaska Airlines, Cochise Airlines, 
Hawaiian Airlines, Pacifie Southwest Airlines, United Air Lines . \ '\ 

and US A1r. 

118. Jhis appears ta be the situation, as regards the blind, for .al1 
C~nadian and United States' carriers; A~ regards the deaf, aIL 
Canadian carriers ~ll ear~ a guide dog for free but in the 
United ~tates, tq~s concession is only granted by the major-

119. 

'\ 120. 

" 1 

121. 

ity of scheduled air carriers; it i5 not granted, for example, 
by National Airliftes. See, ror examp'le, A.T.A.C. Presentation 
p. 5; International Passengers Rules Tariff no PR-l, Rule 20 (E). 
(5) and Tariff no. PR-7, Rule 55 (A) and (E). 

Letter from J.E.'Martin, Vice-President, Legal, and Sec~etary, 
Quebecair, dated OetQber 31, 1979. See also, thé lneapacitated 
Passenge!s Mandling Guid~, cited supra footnote 28, pp. 30 - 31, 
and I.A.T.A. Recommended Practice 1700 (c) (former1y 1404), para
graph 2(a). For reasons best known to themselves, Aloha Airlines, 
Artair Aidines, Cochise Airlines, 'Pan American World Airways, 
Reeve Aleutian Airways ~nd Wien Air Alaska require that a dog 
trained to lead the bltnd be properly muzzl'ed, but only Al tair 
Airlines and Pan Amet'ican World ~rways l'equire that ... dog trained 
to assist the deaf 'b~ propèrly muzzled., Tariff no. PR-7, Rule 55 
(A) and (E). \ ... 

These carriers are: Air California; Americsn Alrlines; Del,tà Air 
Lines; Metro Airlines; Metroflight Airlines; Pacifie Southwest 
Airl!~es, R.M!A~ Inc. and United Air Lines., American,A~rlines ls 
pa~ticular~~~p~cifrc CDncerning the seating o~blind pèrsons. 
~n-smoking ~asseng~r~~wdl~ be seated in a windo~eat in the 
,fint row oXJseats fo~win~. the class/zone divider·s or partitions 
in ei ther c'abin on a11 aircraft, whilst smoking passengers wiJ,l be 
seated, where possibl~, in,l>a window seat-ln- the rearmost pa of,. 
the' cabin. (Tne concept of sea-ting the blind next tri the indows 
verges on a sick- j'oke. ) Neither the blind nor the deaf 1>.7 

be seated in a row wi th~ forward of, or 'behind a window ex 
in'a row with' an emergency door exit over the wing of a wi 
aircraft~ Tariff no. PR-7, Rule 60. 

International Pa!senger Rules Tariff no. PR-l, Ru~e 2()' (E)(5)(a). 

" ' 
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\ 
122. A.T.A.C. Presentation, p. 6. 

123. Compare this wi th the pious hapes exptessed in I.A. T .A. Recom-' 
mended Practice 1700 (former1y 1401) ~hat the requirement for 
individual attention (on emplaning and deplaning, duri~g flight, 
ln an emergency evacua'tion or dudng ground handling) which 
18 normally not exte~ded to other pa8sengers 

tlwill become apparent from spe~al 
requests made by the passengers and/ 
or their family or by a medica1 
authority or from obvious abnormal· 
ppysical or mental conditions ab
sèrved and reported by ai l'lice 

. personnel or indus try-associa ted 
persans (travel agents, etc.)" , 

See aba the Incapacitated Passeng~rs Handling Guide, ci ted supra 
footnote 28, p. 2. 

t:: 

124. A.T.A.C. Presentation, p. 6. 

125. , , 

126. 

127~ 

128. 

14 C.E'.R •. lÙ.571 (~) (3) and (4) (1'978). Passeng~rs 107ho have 
been briefed on a, pr~v;ous leg 'of the (light need 'not be re
'briefed a~ long as the. flight attendants on dut Y h~ve been in
formed as 'to the most' appropriat-e manner' of ass'isting the hand!
capped passenger. 14 C.F.R. 121.571 (a) (4) (1980). This '15 an 
imprcvement on the regulation as it' was ariginally prop'osed, for 
in its former state it called for non-specific,Qri~fings concern~ 
ing the procedures to be ~ollowed in the event of an'emergency 
evacuation regsrd1ess of ,~hether'the handicapped passeoger had 
been 'briefed on a previous 1eg of the flight. 39 F. R. 24,667 (1974). 

-' ' 

Tar~ff no. PR-7~ Rul'e 35 (H), Excep,tion 2(a)(1)(aa). Air Cali
fornia; and American Airlines require 'forty-eight hours, ibid., 
Exception" 2(a)(1) (cc) and (dd); Coleman Ai r' Transport andü'nited 
Air' Line~ ,require seventy .. two hours notice, .!.l!!.&, Exception 2(a) 
(i)(b~); Northwest Airlines r~qui~e.seventy-t~ hours Qotice for' 
passengers on stretchers', ibid .. , Exce'ption 2(a)(i)(aa). 

l, ,_ '"\ 

274 S. 2d. 857; 1974 U.5. Av. 'R. '619 (La. C.A. 1973); aff'd. 287 
S. 2d. 784; 1~74 U.S. Av. R. 615 (La. S .. C. 1973) (Dixo,n .. J.'). , , 
Tariff no. 35 (ij), 'EXception 2(a)(i)(aa) and (dd). . 

129. S.P.U.R ... 70 èited: sup!a footnote 23, p. 4 • .., 
, /' ~ , 

130. (;allin'!. ~&!.!ineS't Inc._16~vi. 17,,238 (N.Y.S.C. 1980) 
(Lerner J.). 

.. 

.. .. , .... 
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20.5 ' 

It ls quite 1ikely that the Gal1in case will go to appea1, not 
on the issue of the failure to' offer special as.sistance, but on ,\ 
the dut Y of eare Owed by the carrier te deplaning passengers. 
There'-was a' suggestion tMt Mrs. Gallin was hit on the back of 
the leg by a .f.iece of luggage being carded .off the aircratt by 
the passenge' following her to the exit. The carrier personnel 
may have permitted an un~u1y large piece of luggage to have been 
carried on board, or perhaps a higher court will find that the 
cabin cre~ should, from common sense, hold back deplaning pas sen
gers who are following direc tly behind a disabl'ed pass'enger to 
allow the latter to progress unhurriedly ,without getting flust-
ered or having impatient fellow passengers jost1e th~m from thé 
rear~ 

132., Adamsons v. Amel"ican Airl1nes, Inc. 16 Avi. 17,195 (N.Y.S.C" 1980) 
(Wallach J.). This case is discussed more fully .!.!!!!!. in, thi.s 
section of the study. ' 

133. F.E. Quindry cited supra footnote 32. 

134. Ib~d. at p. 495. 

135. Idem •• In a couple of rai1way cases invo1ving blind'passengers 
1i5ënver ~ R.G.R. Co •. v; Derry 47 Co1<? 584; 108 P. 172; 27 L.R"A. 
(N.,S.) 761 (S.C. Colo. 1910) (Campbell J.) and Ill~. ~. v •. 
Allen 28 Ky. L. Rep. 108; 89 S.W. 150 (Ky. 'C.A. 1905) (Barker .J~) ). 
thè genera1 rule' h~d been laid down that a common carrier was ' 
justified in rèfusing to' sell ~ ticket to a hèlp~ passenger 
travelling w1 thout an attendant. If, a carrit!r acce~ted such a . 
person for carriage,' i t assumed an addi tiona'! du ty of 'eare toward\ 
such a passenger commensurate with their'needs which includes 
using at le~st .reaso~able care a!ld diligence for their" ~afet~. ,)' 

136. F.E. QUindry cited supra footnote 32, p. 495. 

137. 

138. 

139. 

140. 

141.-\ . 

Quebecair, however, ins~sts that a deaf'passenger be accompanied to 
the airport by SQmeone ~ho ean communicate verbally with thé air

ne' s agent f~r eheèking in and boarding procedures. 'Le tter from 
J~ • MArtin, Vice-Pr~s~ent, Legal, and Secretary, Quebecair, dated 
Oetober 31, 1979..~ . . 

Via Norda!r News'letter, November 1980, and The Gazette, November 10, 
1980, p. 48. ' 

. S.P.D.R. - 70, cited supra footnot~ 23. , ' 

!!?li. p~opose..d 'new p.a r t 14, ~. F. R. 382.11 (a). 

--- c .. ", 

llii· 14 C.F.R. 382,. 11 ( b) • 

/ 

" 
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144. 
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Proposed 14 C.F.R. 121.589(d); 39 F.R. ~4,667 (1974) at 24,~69. 

See supra footnot~ 103. 

42 F:.R. 18,392 (l974) at 18,,,,~4. 
"," .... ~ 

l.A.T.A. lncapacitated Passengers Handling Guide, cited supra 
footnote 28, p. 28. 

14 C.F.R. 121.589(a) (1980). 
1 

S.P.D.R •• 70 dted supra footnote 23, P" 6. 

14 C.F.R. part 1. . " 

,"' 

149. 44 F:R. 25~869 (1979}. 

150. ,45 F.R. '75,1~8 (1980). 

15L. A.T.A.C. Pr.esentation, p. Il. 

152. Until li solution to the problem of stowage' of c,anes ls' found,' 
, the best pracHeal suggestions for dealing with blind and deaf 
passengers are the following found in the I.A.T.~. Incapacitated 
~assengers Ha~dling Guid~,cited supra footnote 28, pp. 29 - 30:' 

, ' 

- <' .. ' 

'Blind Passenger5 ' 
-- "'" 

, , 

,\., 

,. If the -passfnger wishes to take his 
guide dog along, check as to whether 
the dog will be permitted into the 
countries 'to wpièh the passenger 
will be'going. Some countries re~ 
,quire special permits or, quarand'nes 
for dogs. Destinations 5uch as 
Hawaii, the United'Kin~m, New Zeal- . 
aqd and Australia have strict quar
anUne ngiilations, which effec tively' 

:pt:ohibi't a bHnd person from takîng 
his gulde doge ,When making reserv
ations, Ile sure ,to advise the airlines 
that the passenger is ,taking his 'guide 

,dog along. \ 
. , 

When escorting a b1ind persQn, let him 
take nold of yoùr arme He will natur
a1ly walk slightly behind you 50 that 
he can anticipate a directional change 
or à s tep up or' down. If there 1s. a 
particularly high step'or a flight of 
stairs, you shou1d mention titis. 

. " 

1 • 
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Unless a blind persan has reaues~ed 
a wheelcha~, do not offer ta pra~ige 
one as,this could cause resenbnent. 

" 

Do not take hold of a blind per;on 
by the arm and a t temp t ta steel' him, 
as he may feLl that he is being 
pu shed and this maYIi confuse him, 
whereas he will prefer ta follow 
where you lead. .. '_~ 

When showing a 'blind persan ta a 
chair, lIlerely pu t his hand on the 
arm or the back of the chair. He 
will be able ta seat himselF very 
easily·. 

~en givlng directiOQs ta a b!ind 
persan, be~sure ta say "right" or 
"left" accolidlng to the way he is ('t 

faeing. -/ ' 

Always remember that a blind persoft 
cannat see you approach a~ lf theTe 
are ot~~r.", p~ople around he may not' 
realise tbat you are addressing him 
sa preface your remark~ by name or 
touch him lightly on t8e a~. 

, , 

- Never ask others present a question 
that blind ~ersons can answer them
selves such las "would they like a 
cup of tea?" 

Mas ~ bl ind p~l:'sons can cope wi th -
meals normal[y and independently, 
but such dishes as unfilleted fish 
or the leg or wing of chicken should 

. have the bone} removed before being ,/ 
served. 'Tell the' blind passenger ./ 
what 15 being served and whe~eeach 
'item is located on the tr~y//-Also 
tell, the passenger when )l](S cup or 
glass ls being refil~ed~ especially 
when Met drinks are/being sèrved. .. ~ (' , ) 

It will assist' a bli?d person when 
-he 15 served a meal if only the cut
Lery necessary ls laid as each course 
1's served. " 

If unaccompanied, a bllnd person m~y 
wish to remsin on board at transit 

, , 

\ ' , 

\ 

) 

.. 

" 

. , 
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stop~. If sa, the 'chief flighM 
'attendant mus t, be advised ~o lh~t 
this can be arranged. 

Blind persons who are also deaf 
or mute, require an able bodied 
travel eompanion. 

The blind person will need a 
briefing explaining the layout of 
the aireraft, especially the, 
location of the emergency exits 
in relation to where he i5 sitting. 

- ,Guide dogs, which are csrried free, 
but are subjeet to the usual quar
antine regula'tions, will curl st 
their owners feet, so a bulkhead 
seat is preferable, as it gives a 
Little more room fbr~he dog; a 
windoi;;-'seat will prevent other 
passengers from stepping on the dog~ 
Avoid l'u tting guide dogs on eseal· 
ators or moving walkways as their 
paw,s might get damaged. Remember 
that the dog's collar and leash -
conta in metal which will aetivste 
seçurity search apparatus. \ 

/ , 

TraveUers \yi,th Impaired He~ng ~. , 

.... Be patient and spéak cl a"ly, but 
~n!y'raise ,the tone of your voiee 

if the person indicates it would ~e 
helpful. 

Use band and facial gestures to help 
get the message across if the person r 

does not appear to eomprehend. 

Writ~down aIL the details of the 
travel arrangements, in case the 
client might have misunderstood. . ~ 

Inform the airlines and hoteLs 'that 
the reservation is for a person with 
impaired hearing, in case there is a 
change in departure time, or there is 
an emergency while the traveller is 
in the hotel room. 

Deaf and Mute Passengers ~ , 

~s~'guidelines appl; to ~Uide qogs, as 
for blind passengers. Deaf p~sengérs, like 

\ ~ . 

/ ..... 

.), 

,> 

'. 
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. ' 
blind ones, need very Little assistance, 
and 'obviously you should use as much visual 
communication as possible. Most deaf people 
can lip read, donlt exaggerate'yoür speech, 
speak $lowly. 

Deaf and mute children under the age of 15 
s~ould preferably be escorted by someone 
who ls known to them. '-

153. See tariff no. PR-7, Rules 3l(B)9l)(b), 35 (F)(2)(e) and J5(F) 
(4)(d). (American Airlines has the unusual stipulation that 
persons who have an illness that may"become obnoxious 810ft can 
be refused travelo ;t'ariff no"PR-7, Rule 35(F)(2)(0). It is 
difficult t~magine such a disease, but, peTh~s something akin 
to hypoxia (wh'ich at high altitudes affects those with heart and 
lU,ng conditions and severe anaemia) is contemp1ated ~y this 

154. 

rule. Compare these tariff regulations with the International 
Air Transport Association, Recommended Practice 1700, s. 3.(b)(ii). 

Thus in the case of Casteel, Admlr. v. American Airways, Inc. 1 
Avi. 594 (Ky. C.A. 1935) (Stanley Comm.) ft was held thàt a1thpugh 
an airline is a common carrier and had agreed to transport a per- -
son afflic~ed with tuberculosis in the reasonable belief that tpey 
were able to make the journey from El Paso, Texas to Louisville, 
Kentucky, when, en route, that passenger became so sick that not 
only his life and heal'th were endangered, but the convenience, 
comfort and heal th of other passengers were also imperilled, then
the'carrier had the dut y and the right ta remove the_passenger 
from the aireraft •. At the trial for damages for permanent impair
ment to heal th due to the prolonged transportation Cthe tubercular 

"-patient and his wife were caxried over the Fort Worth, ,Texas -
Louisville, Kentucky leg of the journey by train which represented 
a delay of twenty-nine hours); humiliation, exposure and mental 
and physical distress and discomfort, a,local doctQr expressed the 
opinion that the experience had hastened the patientls death (Mr. 
Casteel died within two weeks of arriving in Louisville), but con
~ssed that he had no personal knowledge of air travel! Time has 
changed both the prevalence of tuberculosis and medica'l prac ti tion
ers' lack of fami1iarity with the inside of aireraft. 

J 

In recognition of the remote location of certain communities 
served by Quebecair, provisions have been made for limited trans· 
port of such passengers 'in specifie ci rcums tances and under the,~ 
fol~owing conditions: 

_1. Ooly the 'physician in charge of the 
case may give assurances concerning 

fi the acceptance of the. passengers and 
what precautionary mea~ures are to be 
observable prior to, during and after 

, - J 

/ 
1 
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. thèir carriage. 

2. The patient must he seated ·at the, 
first row of the aircraft. 

3. ' The patient must be seated at' the 
window sea t. 

4. The -adJacent sea{;, not row, is to 
be 1eft vacant un1ess an attendant 
accompanies the patient in which 
casë such attendant sha11 oècupy 

\ 

the adjacent seat and the ais le seat 
(if.a row of thre~) will be 1e-.'ft 
vacatît~ 

\ 

Letter ~rom, J.E. Martin, Vice-President, Legal, and Secre-tary 
Quebecai:r, dated Oeetober 31, 1979. 

155. 144 Ky. 649; 139 S.W. 855; 36 L.R.A. (N.S.) 337 (Ky. CoAt 1911) 
(Sett1e J.). 

156. liA common carr,ier, independently of the 
contract~a1 relation, is under a genera1 
,0 bliga tion to recei ve and carry ùpon ~ ts 
trains a11 proper pers~ms who app1y for 
transportation and offer to pay the iegu-
1ar fat:,e for su ch service. ".By the terrn 
"proper per~ons" is meant persons whose 
status or condition apparent1y entit1~ 
them to be carried ap passengers. On the 
other hand, the carrier has the right to 
refuse to carry as passenKers improper 
persons; that is persons wh~e condition 
or conduct is such fram intoxication, dis
order1y conduct; contagious "d-iseases, or 
other things, as ta make their presence 
on the train dangerous to the lives or 
health of other passengers. Likewise if 
the condition or conduct'of a perso~, after 
being received as a passenger, becomes 
such as to endanger the lives or hea1th 
of other passengers, or to unreasonab1y 
annoy or offend them, it is the right and _ 
dut Y of the carrier's serVants in charge 
of the train, upon receiving notice thereof, 
to eject such offending p~rson from the 
train; but in doing 50 they. must a1so exer. 
cise due cue to pro t'ec t. his heai th_ and 
person from danger- or unnecessary discomfort. ", 

139 S.W. 855 ai 857. 
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The latter part of the quotatiot! ... tmp~asizes the ev~n greater 
problem presented by diseased passengers travelling, oJi a\'rcraft, 
sinee the opportunities to eject the passenger are strictly 
1imited. See als~e I.A.T.A. lncapacitated'Passengers ~
ling Guide cited ~ footnote 28, p. 3l, which contains the 
prohibition that passengers 

" 
j'who have contagious and transmi ttable 
diseases, it1cludin~ the more s'eriQus types, 
e.g. smallpox, typhus, cholera, yellow ' 
fever and the less serious types' e.g. 
dyptheria, scarlet fever, tuberculo'sis, 
and measles cannot be accepted for air' • 
travel until thé risk to other passengers 
has ceased to exis t. " " 

157. F.E. Quindry cited supra footnote 32. 

158., See Pullman Co. v. ~rauss 145 Ala. 395; 40 si 398; 4 L'.R.A. 
(N.S.) 103 (Ala. S.C. 1906) (Denson'J.}, wh~re a passenger who 
was suffering from the "contagious and loathsome di'sease" syph .. 
ilitic eèzema, and who had,skin eruptions"resulting from the 
disease visible on his body, was refused a.tic~et fo! a 'ber th 
in a sleeping car. One wonders if the court understoo~how 
syphilitic eczema is transmitted, and if so, was the flct .that 
the passenger wanted, a berth in a sleeping car s~gnificant2 

159. 38 F.R. 14,757 (1973) at 14,758. 

160. 'Tadff no. PR-7, Rules 31 (B)(1)(b) and 35 (F)(4)(e)". 
~ 

161. Recommended Practice 1700, Attaehment A, Part Il. , , 

162. C.f. Cbnners v. Cunard Steamship ~. 204 Mass. 310; 90 N.E. 601; 
26 L.R.A. (N.S.) 171 '(Mass. S.C. 1910) (Lor~ng J.), where a .. ~ 
woman who might have requiT~d simple gynaecological tTeatment WA~ 
refused passage on a transAtlantic crossing. 

, 
163. See Conolly v. Crescent City~. Co. 41 La. Ann. ?7; 5 S. 259; 

6 S. 526; 3 L.R.A. 13~.; 17 Am. St. Rep. 389 (S.C. La. 1889) 
(Fenner J.), in which a passeqger stricken'with apop1exy and 
vomiting was taken off a street ,car and placed in the gutter, on 
a blea~ December day. ~-

164., Croom v. C.M. ~~. f. ~. Co. 52 Minn. 296; 53 N.W. 1128 (Minn. 
S.C. 1893) (Mitchell,J.). ~ 

, ..... 
165. Suarez et al. v. Trans World Airlines, Inc. ~!l. 13 ~vi. 17,138 

(7th Cir: ï974) (Sprecher J.). This ca;;-is discussed more fully • , 
" 

/ .. 

" 1 
',-. 

" 
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later iq this 'section of the study dealing with passengers in 
wheelchairs. of 

166. The advent of mind and 'mood controlling drugs has probably 
rendered obsolete the holdings of such -tas es as Meyer v.· g. 
~,.!..~. ~.ê..~.~. (E'.D. Ark.)j rev'd. 54 F. 116 (8th, 
Cir.- 1893) (Shiras ~.). In that case àn insane passenger shot 
and kitled a fellow passenger. The Appeal Court decided that: 

, 

167. 

168. 

"The làw imposes upon a common carrier the 
dut Y of exercising a very hig~ degree of cate 
and foresight'for the safe transpot~atiqn 
of the passengers who intrust'themselv~s to 
him for that purposej and in the performance 
of this dut y, ,which the~Càrrier c~nnot evade 
Or escape, the carrier certainly has the 
right ta -exc1u~e f,rom h~s vehic1e aoy one 
whose condition,is such that a possibility 
of 'danger may be thr~wn upon the other ~ 
passengers if he is admitted as a passenger. 
,It w~'cast an unjust purden on the car
rier to hold, on ~he one hand, that he must 
exercise the highest-degree-of care and 
caution for the protee tion of his passengers J' 

'and on the othe, hand, to hold that he has 
oot the right ta exclude from his veh~ele 
"~me whose condition is such that he may cause 
~angèr to other passengers, simply because, ' 
at the moment he' offers himself as a passen
ger,'he i5 quiet, wél1-behav~d, or ,apparently 
h~rrnless." 

At 120. On1y undiagnosed, acute schi~ophrenies wo~ldf nowadays,
f{ill int~ the cat;egory, re,ferred to in the ql,lotation. ,,",' 

A.T;A.C. Presentation, p. 4. ~ 

~., pp. 5 ~ 6. t 
.. 

169. "Ibid., p.' 6. The':i~ie$ 'regarding the- acceptance oi unaccompari.ied 
chi1dren are discussed infra in ano~her section of the stu~, 

170. Chicagb !.'.!.~ ~ Q'. ,!Y.. v. Sears 210 S.W. 684 (Texas 'Ap,' Cornm~ 
(S trong 'J.) "" 

ln. Air F1orida,~elta Air,Lines and Piedmont Av~ation. Tariff no, 
PR-7, Rule 35 (F)(4)(:ê.). rt would appe .... -from conversa'tia s ~ith 
Delta Air Lines' booking agents th~t tlféy wHl accept pe' sons who 
are on1~;borderline cases of ~a~ation'as' long as arr ngements 
have been made to esco~t them to the point of departur and meet 
them at their destin~tion and th en only for online tr velo *, 

A" . ~ , -
" - ' 

" 

,1 
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172. 

2lJ 

~ / 
Air Callfornia, American 'Airlines, Cochise Airlines, Contine~~l 
Airlines, Hughes Airwest, Marco Island AirwaY5, Ozark Air Lines, 
Pacific Southwest Airlines, Piedmont Aviation, Texas International 
Aidines, Trans World Airlines, US Air. Tarlff no. PR-7, Rules ' 
31 (B)(2), 35,(F)(2)(j) and 35 (H)(2) and (3). 

173. ' Air California, American Airlines, Aspen Airways, Cardinal/Àir 
V1rginia, Cocnise Airlines, Hawaiian Air1ines,l'f~ghes Airwest,_ 
Ozar~ir Lines, Pacific Southwest Airlines, Pan Arnerican World 
Airways, Up.ited Air Lines; US Air, Western Ai'r Lines. 

)./ , 

174. Tariff no. PR-7, Ru'le 35 ~F)(2)(g) and-'(j). 

175.' ~., Rule 3~ (F)(2)(g)(vi)(aa). 

176. Ibid., Rule 35 (F)(2')(g)(vi)(bb). 

177 •. Idem., 

178. Discussed infra in the"s~ctiOti of this study deafling-with the 
" hljacker profife. ' " 

'. , 
179. .See supra, footnote 174. 

18Q." See supra, footn~te 171. 

\' 18l. The remar~s which were made supra in hhis section of the study 
dealing with bLi,nd 'persans' canes are çN.so 'appl{cab}e ,to crutthes. 

182. 

• 
183. 

"'t' ' " ' 
Because of the'prob1em with emergency éscape chutes, èar1y common 
carrier ,case~, such ,as Hogan v. Nasnville 131 Tenn. 244; 174 S. w. 
1118; Ann. Cas. 1916 C. 11,62 (Tenn. S.C. 1915) (Williams J.), where 
.it was held that a passenger whp used two crutches; but was able 
to take caré of himself, coul"d not be excluded from a train car 
on tha basis of his disability, are no 10nger 'directly applicable 
to morern aviation cases. 

\., .f 
'Sé'e supra this section of the study deating with the btind and t~ 
deaf, and th~ section dea1ing with restricti~n by numbe~s. 

184. S~'e A.T.A .. C'. Preseptatton, p. 4 and I.A.rr:,.A. Recommended' Pr~ctice 
1700" Section A ('2) for the vadous~ degre~s' of confineme,l'!t to a 
whèe1ch~ir. See a1so_ The Gazette, January 1,5; 1981, p. 4,' for 

~ a repGrt' qn the course Nordair fUght attendants are t~king which .~. 
dea1s with thE! problems ,of handicapped pa.5sengers, wit9' spèci~l 
emphasis on the situation of passengers in,whee1ch 'rs. The 
attendants were rèported to have been surprised by tH attitude of 
tl).e hancfica'pped passengers wh.o' 'considered that they c uld handle 

" 

\ 
\ , 

\ 
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themse1ves quite adequately if- laft a10ne, and wou1d rather 
t 

prove their indeperrdenee than receive he1p. One eérebra1 
palsy'vi-ctim' s'tatedlhat he did not Ylish to be supplied auto
matically with a whee1ehair (as is Nardair' s poliey) sinee he 
wou1d ra ther board the aireraft wi thout one unless he was in 
a hurry. 'Y"" 

185. A.T.A.C. Ptesentation, p. 10. 

186. Cited supra footnote 165. 

187 • .Thi2.. at pp. 17,140 - 1'7,141. 
~ 

188. l t should be borne in mind tha t in Canada, the du ty of care 
o_~e~ ~ a comman carrier ,to i ts passengers_ is to earry wi th 
due r. re and no t, as in' th~ ~United S ta tes, - to ea rry with the 
utmost care and dil~genee.(. :r~e distinction in the deg~ee of 
care' owed does not, bowevet,.."nfake the holding in this partic- . 
u1ar case inapplicable to Canada sinee the lack of care shown 
~wards thel'plaintiff hard1y fulfiUed the criterion of even 
d~ care o See sUPFa the séc tion of this' s tudy dealing 'Ni th the 
airline as a common--' carrier. -. 

l8~). 13 Avi. 17,13~ at 17,139. 

190. 

191. 

192. 

ta'ma:-V:--Chicago Transit Au thori t Y 53 Ill. 2d. 27; 289 N.E. za\b23 (S.C. Ill. 1972) (G01de.nherseh J.) 

, , ''We ho1d that the plaintiff was not 
, r requirè9? to be in physica1 con tac t 

" wi'th--,defendant's train in order to 
. 'occupy the status of passenger. She 
'\ wes standing on the platform provided 

for boarding and aJighting. from de
fend"nt' s trains and was engaged in the 
,"act~'i?r boardipg" if, wïth intent to r:\ 

board the standing train and pay the 
requir~d fere" she moved toward i t fo-r 
that pJrpose." _. 

53 '111. 2d. 27 at 32; 289 N.E. 2d'. 623 at 626. -T?,e Katamay 
dec-i,sion rètiffirmed the princip1e in Petersan v. Elgin!.. ~.2,. 

T,raction Co. 238 Ill. 403;, 87 ~E., 345 (S.C. Ill. 1909) (Vickers J.). 
1 1 I~ 

Zorotovich v. Washington.!9!.!. Bridge Authori ty 80 Wash. 2d. 106; 
491 ,p. 2d. 1295 (Wash;;s.C. 1971) (Wt:ight Jo) at 1297 of 491 P. 2d • 

. "" -
See i6'fra in this section of the study the discussion of the 
Adams ns case. l ' 

, " 

/ 
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193. 
( 

Idem. 

215 . 
"-

.J 

, 

. ...., 
194. In dissent, Fairchild C.J. cou1d nat firiC} an obligat-ian on the 

part of the, carrier ta exercise the highest degree of care in,o. 
its ticket-sel1ing operations at an airport and that a, finding 
of contributory negtigence on the part of Mrs. Suarez for 
'travelling in her condition was justified. \ 

195. 13 Avi. 17,138 at 17,140. -
196. 

197. 

198. 

S.C. 1980, c. 36, 'assented tq JU1:r- 1]., 

Resolution 745 (b) (formerly 30~ ~'b) ), 
Driven Wheelchairs ~ C~ecked Bag~age. 

L," ~. ~ s. 1. 
~, o 

1980. 

u Accep tanc~ Power 

199. ~., s. 2(a). 

200. ~., s. 2(b). 

20,l. A.T.A.C. Presentation, p. 8. \ . 
.. 

202. See, fPT example, Tariff no. PR-7 ~ Ru1es 31 (E) and 32 (D). . > 

203. 49 C.F.R., parts 172, 1H and 175 (1979). 

204. S.P.D.R ... 70 cited supra footnote 23. 
/ 

(~). 205. .!M.!!. , p. 7, and propo~ed new part 14C.F.R. 382.13 
\ li> 

206. "14·C.F.R. part l. 

207. See supra f09tnote 203. 
..... 

208. 274 S. 2d. 857; 1974 U.S. Av.R. 619 (La. C.A. 1973); aff'd. 287 
S. 2d. 784; 1974 U.S. Av.R. 6.15 (La. S.C" .. 1973)' (Dixon J. i . 

.P 

'209. 19'74 U. S. Av.R. 615 a.t 618. The Louis,iima Court of Appeal had 

210. 

211. 

stated in an ear1ieT judgment that, even if theTe had been an 
express contract to furnish·a bedpan in fHght, the substitution 
~f\ diapeTs constituted reasonable performa.nc~~,of the obligation 
~hd" not bad fajth', or -dedsive p'erformance. '1974 V.S. Av_R. 620 
at -621. 

1'974 'V. S. Av.R. ~15 619. 
.. 

at ---..... 
. -

ïdem. " : 
," 
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213. Tariff no. PR-l, Rule,35 (F)(2)(k), applicable to CochLse Air
lines, Hawaiian Airlines, Ozark Air Lines, Pacific 'Southwest 
Airlines and US Air. 

214. 

215. 

" 216. 

217. 

~18. 

219. 

This is also the I.A. T.A. guideline, see the Incapa'ci tated 
P-assengers Hand'ling Guide, cited supr'a footnote 28, p. 28. \ 

"" Tariff no. PR-l. Rule 90 and 14 C.F.R. 1~5.91 (h) (1~80) for 
the F.A~A. regulations. 
\ 

~. A charge of $30 (U;S.) for inflight oxygen service is 
usually leyied. ~. 

... 
Ibid., Jule 90 (J) (8) 

Air Canada, for e~ample. see International Passenger Rules Tariff 
'no. PR-l, Rule 15 (A) (5). , 
Tariff no. PR-7, Rul& 90, see also 14 C.F.R. 135.91 (c) and (d) 
(1980) for the F.A.A. regulations. ~ 

220. Incapacitated' Passengers Handli,ng '~,. cited supra footnote 
-1,. 28, p .. 28. 

'221. See, for examp1e, Air Canada International Passenger Rules 
Tariff no. PR-l, aule 15 (A) (4). 

222.~Tariff ~o. PR-7, Rule 90 (A), Exception 1 and 90 (J) (6). 

223. S.P.D.R. - 70, cited supra footno~e 23. 

224. ~., p. 4, and see also proposed new part 14 C~.F.R.· 382.14 (b): 

225. ~. 
-. J!..r • 

226. See Tariff no. PR .. 7, Rule 3,0 which lists those carri'ers which 
will accept passengers on stretchers. 

227. Air Canada, Tariff no. PR-J, Rule 370 (L) and Reeve Aleutian Air- ~ 
ways, Tariff no. PR-7, Rule 370 (F). \ 

228. Western Airlines on Boeing 707 and 727 equipment, Tàt1ff no. PR-7, 
-~ 

1 . 
~ 

Rule 370 (c). These fares include at leas~ one attendant carried 
frAf of charg~; on 720 and 737 equipment, 0ne additional attendant) ~ 
ma~be carried free of· charge and on 707 and 727 equipment au - , 

_,_,.a'ddi"tional two ~ttendants .!f1ay be .ca-rried free of charg:,. Idem .. : " 
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229. 

~ 

217 ~ 

" 
,~ , 

..... -. ..... 

i il , 
" 

" 
,~~ 

, -
The various charges (o~, ~tretcher patients mad~:9Y the 

o ther ai rLine companies ar'e ~s fo11ows: -

The nu~ber of seats occupied by the stretcher and attend
ant times the normal -~ach fare 

---- Alaska Airlines and Wien Air Alaska. Tariff no. PR-7~ 
Rule 370 CB) and (N). 1 

3 adult faLes plus the applicable fare for the attendant, 

- CP Air and Eastern Provincial Airways. Tariff no. 
, PR-7, Rule 370 (J). 

< 

4 adult fares which includes 2 attendants 

- pelta Air Lines, "National Air Lines, Northwest Air
)lines and Trans World Airlines. Tariff no. FR-7, 
Rule 370 (D)(G)(H) and (K). (T.W.A. only allows 1 
attendan't fah to be included, if t:he equipment i5 
not a Boeing J 747 or a OC-I0. T.W.A. will not carry 
stretcher passe~ers on its DC-9 equipment.) 

4 adu~ fares which includes 1 attendant 

- Pan American World Airways, Quebeeair, United Air Lines. 

4 

6 

See The 

Tariff'no. fR-7, Rule 370 (A) (0) and (p). 

adult fares plus the applicable fare, for 

- Nordair and Pacifie Western Airlines. 
Rule 370 (1) 

adul t, fares which inc1udes 2 attendants. 
Q 

- Aloha Airlines and Hawaiian A:i,.rlines. 
Rule 370 (E). 

Ga~ette, February 18, 1981, P" la. 

the attendant 

Tariff no. PR- 7, 

Tariff no. PR- 7 , 

230. A.T.A.C. Presenta~ion, p. 5, Air Canada International Passenger 
'Rules Tariff 110. 1PR-'~, Rule 19. (E) and Tariff no. FR· 7, Rules 
31 (E), 32 (D) and 2io. 

a 

23r: Rèportedln ,he Gai~tt~f. April 9, 1981, p. 3. 

232-. , See the table' supr,a 'foo tno te 228. 
,,-~-...,-~ ~-~-~ . -

\ , 
233. A p~rsop~l attendant ls someone phy~ically capable of assisting , 

the harid1capped person, to an exit ~nd of providing .the necessary 
assistance required ta a handicapped passenger, including any , , 
assistance necessary for personal hygiene ~equirements. 

234. See, ~or example,'Tariff no.'PR-7 i Rules 35 F(2)(j), (k)~ (1) and 
(m) and 35 (H)(l), (2) and (3). 

~ ,1" 

- , 

',' 
~ 1fC~ ...... 

'-\fiJ,,,.;. .... ,- -
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235 0 SoP.D.R. - 10, cited supra footnote 23, p. 4. 

236. See supra this section of the study which deais with waiver of 
liability. In,Canada, airports which are not operated by Trans
port Canada allow non-passengers to escort handicapped passen-' 
ger.s' to the aircraft. For passengers who can manage for 

~ tnemselves once on board, and ~ho only need assistance walking 
to the', aircraft and embarking, this service coûld saVe them 
the cast of the aiTfaTe of an attendant. Letter from J.R. 
Kilgour, Manager Air SerVices, Ontario Northland Transportation 
Commission, to Ms •. C. MacDOnald, Operations Branch, Air Trans
port Committee, Transport Can~da, dated Septem~er 2, 1980. 

,237. Letter from L.G.' Po·tvin, Director General, Policy Planning and 
Programming - Air, Transport Canada to ~.M. Piakard, Secretary, 
Air Transport Association of Canada, dated August 1'8, 1980. 

238. A.T.A.C. ,Presentél;tion, p. 9. 

239. Ibid.', p. 11 •. When pass'engers travel by ~ir on stretchers within 
~rio" the cast is normalif covered by the Ont~rio Health 
Insurance Plan. Letter from J.R,.Kilgourj cited sapra ~o~tnote 

240. 

't' 
241. 

242. 

243! 

244. 

245. 

236. ~ 
, .j "ft.: .... __ ___ 

" !:, ~-;.. 

Section 8(a) of P.L. 95-163,' 91 stat. 12Bl~,--

49 D.S.C. 1373 (1976)i the anti-discriminatiori provisions. 

Cited sppra foot~ote 23, pp. 7 - B. 
~ \ 
Ibid., p. B. \ 

Idem. 

Air Canada Iriternational PassenBer ~~es Tariff no. PR-l, Rule 
3 (A)(l) (c'); CP Air Local and JoinJ 'Passenger R.ul~s. Tariff no. 
2, Rule 8 (A)(l)(c); ?~fiff no. PR-7, Rul~ ~5 .CF) (1). 

246. The situation-of the very young and the very oId' dealt with '1s 
inf~a in another part of this section of the study~ 

l , 

247. The prQblems as'sociated with p't'egnant women are deatt with in 
the next ~ection_0f ,this studyo " 

, , 

248. CoA.B. Order no. 79~li-148 _(Docket 34,435) dated November 11, 
1979 which cancelled Airline Tariff Publishing Company, Agent, 

1 -

Tariff C.A.e. no. 352, C.T.C. (A) no. 195, Rùres 30 (A)(2), 31 
:(B)(l)(b) and 35 (F)(l) and ~ir-Ta~iffs Corporation, Agent, 

D 
, , 

... 
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'. 

Tariff C.A.B. no. 55, Ru1es 15.(A)(l)(c) ,aM 15 (--B-)(1)(c) for 
U~S. certified'ca~~ie~s. The cance11ation fo110wed the issue 
of Show Cause Order 79-1-70, -(Dacket 34,435) dated January ll, 
1979. 1 

249. "C.A.B. Order 79-1-70, p. 1. 

...:::::: 
250. ~. 

251. 

252~ 

255. 

256. 

257. 

258. 

The C.A.B. 'a1so cal1ed ,attention to the fact, that g~ounds w€re 
given fo~ r.efusal to carry the eIde'rly pn the basis of' age alone 
without rega~d to the~r physiea1 cond:htion, or other restrictions 
cou1d he placed o~ children 'apart from ,those already inclucled 
in the regulations cov,e~ing the carria~e of children':' indeed, 
unacc9mpanied children could he virtually excluded by these 
provisions. See supra footnote 246. of 
C.A.B. Order 79-'11-48,- p. r 4. The 'tari,!f rulé?"-35 (F) a~d 35' (H) 
(Ta~iff no. PR-]) which 'h.~v~ been ana1yzed ,in ,this discuss~on 
of U.S. carrier regulatïons were flied in response to Orqer 79-
~1-'148 and, b~came effective, 'on' av~age, four, to five months 
after t~e Order was adopte? ~~, 

16,Avi. 17,195 (:N.Y.S.C. 1980) (Wallach'J.). 

For the conlp1ete text of Tariff no. PR-7, ',Rules 35 (F) and .35 (H), 
see supra the section of this study dealing with the air1ine as 
a common carTier. ." 

,Idem. 
-' 

See, for exemple, C~ntre for Research of Air and Space 'Law, 
Legal, Economie and Socio-PoÜ tical Impl.,ications-!2! Canadian· 
Air'Transport, Montrea}, MeCi11 Univer~ity, 1980, Chapter V. 

,S.P.D.R; - ~~_~it~d supra footoo'te 23.' Although dated May 3~, 
1979 (with éomments requ~sted by Septem'ter 4, 197~) 'as of wTiting' 
this paper, the proposed ~1emak~ng was not yet in force. . \ \ ,.., 

~., p. 4 • 

. ' 1 : 25,9. lli&." p. 5. 
l' 

260'-' :~. This proposaI :ts p'robably the answer tol,'the "highly tech- " 
,ni cal , policy.question" refeired to in Heumann v._ National &!-" 
liqes, ,1;nc. 13 Avi. 17,912 (D.D.C. 1975) (Gesell D.J.} at 17,91,2. 

261. See Air Canada International PasS-.anger Rules 'l'ari,ff no. IPR';l, 

,-, 
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" 
Rule 3 (B), CP Air Lqcal 
Tariff no. 2, Rule 8'(D) 

and Joint Internationà1 Passenget Rule~ 
and Tariff no. PR-7, Ru~e 35 (J). 

1 
See supra the section of this studX dealing with overbooki~g. 

'î 

Ci ted supra footnote 253. The decision was"handed down' on 
Dctober ~1, 1980. 

() 
Ibid:, at 17,196. -- "', 

The W~s'aw Convention oi 1929 as 'amended by the ).A.B. Montreal 
Agree~ent' of 1966. J \ • 

This tariff LU1e, a1o.ng wi th ,otheil similar t.-.iff"provisious, 
was cance11ed by C.A. B." Ordér nOI ?9-11-1~8 (Docket 34,435) 
dated November 21, 1979, due to it~ use of vague and uncertain 
tèrmino1ogy. See the ·discussion su~ra in this section of, the 
stttdy of the reasons given by the C.,A.B. for the cancellatipn~ 

16 Avi. 17,195 at 17,197. 
\ . 

'GaUin èt!l. v. Delta Air Lines, In~. \cit,ed 'supra footnote 69 .... ' 

Levy ~ &. v. 
Wor1d Aidines 

American Express, Delta ~ir~, ~ ~ 

~-
cited supra footnote 50. \ 

1 \ 

16 Av.i. 17,195 at 17;196. \ 

Ibid. at '1},~~~;~e- See a1so, th: 'cases of sàherer ~ al. v •. ~' 
American ~ Airways, lnc.' and' Trans Worid Airlines, Inc. c1ted 
supra footnote 68 and Warshaw v. Trans World Airlines, Inc. cited 
supra footnote 70 ,discussed in connec tion wi,th the subj~ct of 
waiver of liabHi ty. " 

'.,--.1 

Maché c. Air-France (1967) 'R.F:D.A. 343 (C.A. Rouen 1966);' aff'd. 
(1970) R,F:D~A. 31 (C.C.). More r_~ent cas'es, such as lli-~ 
c. Sage (1976)R.FoD.Ao 266 (CoA. 4F'on) and Zao i c. Aéroport de " 
~, ili lli Algérie (~976) R.F,D .• A. 394 (C. ,), al'though not 
in contradiction to the ~bcation principle, app ar to be broad
ening this tes!;. 

(ay v. ~ Wodd Airlinês, Iric., 393 F. Supp. 217; 13 Avi. 17,647 
S.D'.N.Y. 1975); aff'd 528 F. 2d. 31'.13 Avi. 18,145 (2d. Ciro 1975) 

(KaufmanC.J.); cert. den ' d.,429 O.S. 890; 97 S. Ct. 246; 50 L. Ed., 
(2d.) 172 (1976), Evangelinos v. ~ 'World Airlines" !!!S. 396 
F. Supp. 95; 13 Avi. 18,051 (W.D. Pa. 1975); rev'd. and rem'.d •. 
14 Avi. 17;lG1 (3d. Ciro 1976); reh'g. 550 F. 2d. 152' 14 Avi. 
17,612 (3d. Ciro 1977) (V~n DusÈm C.J.) and Upton '/:', tin National 
Airline Corporation 450 F. Supp. 177; 15.,Avi. 17,101 ~~N.Y. ','" 
1978) (Metzner D.J.); affld. 503 F. 2d. 215. (âi. Ciro 1979) ( 
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"-
(~ithou~ reasons). See ~lso W. Hi1ler, ~ Interpretation of 
the "Embarking" and "Disembarking'J Reguirements of Article .!1. 
of the Warsaw Convention~ 16 Col. J. Trapsm. L. (1977), p. 105, 

~ " , . 
27'4 •. Hernandez v. Air France l~ AvL 18,'166 (D.P.R. 1975),; aff'd. 

14 Avi. 17,42ï(lst.Cir. i976); Macr56nald v. Air Canada 43'9 F. 
2d, 1402; 11 Avi. 18,62>9 Ost Ciro ..'t971)' (Aldrich Ch. J.); , 
and Maugnie v. ~ France 549 F. 2d. 1,256; 14 Avi. 17,534 (9th 

'Cir. 1977)'(Richey D,J.); ~rt. den'd. 431 U.S. 974; 97 S. Ct • 
. 2,939; 53 L. Ed. 2d. 10,72 (1977). , ' 

27,5. Day V. ~ Wor1d Airlines, cited supra footnote 273 and 
'Evanelinos v. ~ Wor1d Airlines cited supra footnote 273. 

276. Upton v. Iran National Alrline Corporation cited supra footnote 
273. 

, 277. 

278. 

279. 

280,. 

281. 

282. 

283. 

16 Avi. 17,195 at 17,198.' , \ 

'The damages in the' case wete reduced to $500,000 (UoS.) because 
the 1ury verdict had' ëxceeded the damages sough't. Although this" 
case was no't fought on the basis bf the anti-discrimination 
provisions of the Federal Aviation Act of 1958 49 U.S.C. s. 1374 
(b) '(1976), the result would in a11 prob~&ili~y have ,been the 
same sinee to cJeny boardi:ng for in'suffident reason la ta deny 
carriage 'in a discriniinatory fa~hion. ' 

See N.R.' MeGilchrist, DeniaI of Boarding' ~ Airline Pa~sengers, 
LL M'. c. L. 1981, p. 93. .. 
Ci~ed supra footnote 165, and discussed èar1ier in this section 
of t~e study. dealing wi,th passengers confined to whee1chairs. 

See Day, y. Trans ~or1~ ~irlines, Inc. and _E,,":-va.;;;.;n;=";~,,1("; v. Trans 
~ Arr1ines, ~. cfted supra f?otnote 273. 

" . 
49 U.S.C. s. 1374 (1976). 

, 
49 U~S.C. s. 1482 (a) and (c) ,(1976). The order would be pro's-
peètive in nature on1y, idem.; if the order were unsatisfactory, 
a handicapped passenger ~seek revie-w in a federal court 'of 
appeafs" 49 U.S.C~ s/148(> P976)., -

'1. 

284. FHzgera1d ~ al. v. ~ American Wor'id' Ainvay.i, Inc., 132,F. Supp. 
798; rev'd. and rem'd. 229 F. Supp. 499 (2nd Ciro 1956) (Frank 
C.J.). ' 

285 •. This was found ta be 50 even though the statu té provides only • 
crimina1 penalties. '~.,. p. 501. r 

, , 

" 

1 

, , . 

,/ 

'''It ' c. , 
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286'. Tran5conti-nental ~ System, Inc.,·v/ C.A.B. 383 F. 2d._ 466 

(5th Ciro 1967) (Gewin C.J.); cert. den'd. 390 U.S. ~O; 
68 S. ct. 850: 19 L. Ed. 2d. 979 (1968'. 

\ 

287. N.A.A.C.P. v. Alabama 265 Ala •. 349; 91 S. 2d. 214 (Ala. s.e. 
1956); rèv'd and rem'd. 357 U.S. 449 (1958) (Har1and J.), 
Sierra Club v. Morton 433 F. 2d. 24 (9th Ciro 1970); aff'd. 405 
UoS. 72~972) (Stewart J., Douglas J. dissenting), and United 
States v. S.C.R.A.P. 346 F. Supp. 189 (D.D.C. 1972); rev'd. and' 
rem'd. 412 U.S. 669 (1973) (Stewa~t J.). 

288. 49 U.S.C. 5S. 1601 ~~. U976). 

289. 407 F. Supp. 394 (N.D. Ala. 1975) (Guin D.J.); aff'd without 
reasons'S51 E. 2d. 862 (5th Ciro 1977)0 

290. U.S.A. Constitution, Amendment XIV. It was held that the plain
tiff ~ould not "credibly maintain tha t access to public trans- . 

" porta tion facili ties is a "fundamental righ t" ", 407 F. SuPp • 

'2n. 

293. 

294. 

. 394'at·,398. 

"'" 

,"Elderly and handicapped persons, have the 
same right as other persons to/utilize mass 
transporta~ion facilities; that special 
efforts shall be made in the planning and 
design of mass transportation facilities 
and services so' that the availability to 
~1derly and handicapped persons of'mass 
transportation which they,can effectively 
utilize will be aS5ured; and that aIL 
Feder:'al programs offering assistance in . 
the field of mass transportàtion (includ-
ing the programs unde·r this chap ter) shou1d 
conta in provisions imp 1eI11enting this 'poliey. Il 

49 U. S.C. 1612 (1976). 

(N.D. Ill. 1976); rev'd. 548 F~ 2d. 1277 (7th Cirp 197t'(cum-
mi ngs ,C. J. ) • j , 

-r~ 

29 -U.S.C. '794; for t~~t of this section see supra foot ote 6. 

409 F. S-upp. 1297 (D.C. Minn. 1976)~ rem'd. 558.'F. 2d. 413 (8t!Bl .. 
'Ciro 1977) (Lay C.J.); ~eh'g. den'd. (1977). 

<, 

.295. See 49 C.F.R. 609.1 ~ 609.25 ,and 613.204 (1980) for'the regul
ations; 23 C.F.R. 450, subpart A (1980) for guidance on the 
meaning of special efforts;, 49 C.F.R. Part 613, subpart B (1980) f, for examp1e.s oi what affirmative duties will satisfy specié)l 

::-.. 

"," 

" ' 
.~ 
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l 

efforts requirements; and 45, C.F.R. 84.4 (1980) for the Health, 
Educa tian and Welfare Departrnent' s regu1a tions indic a ting what 
a recipient of federa1 assistance may not do. 

, :~ 

296. S.P.D.R. - 70, cited supra footnote 23. ,t> 
'1' 

297. -See supra footnote 291. 
. , -

298. Proposed new part 14 C.F.R. 382.22. The syntax is unfortunate 

299. 

and sounds-more applicable to a race-track. 
• • 

, 

United Handicapped Fede~ation v. Andre cited supra footnote 294 
ai 416. 

300. S.P.D.R. ,- 70, cited supra footnote 23, p. 3. 

301. 14 C.F."R. 121.311 (d) (198» and 4YF.R. 18,392 (197.7). 

302. When the C.A.B. defined the term "handicapped" fo'Ç the purposes' 
of reduced rate standby fares, Section 8(a) of P.L. 95 - 163, 91 
stat. 1281; E.R. - 1070, Amendment no. 4 to part 233 (Docket 
32,160) amending subsection 403 (b)(l) of the Federal~ 
Act 2i~, the regu~atioy con~ainéd the proviso thÙ==---\ 

"A carrier' s ru1e~ need not enti tle aIL 
passengers f~llink within the Board's 
definition of "handicapped" to reduced 
fares, if the differences between the 
Board's definition and the scope-of the 
carrier' s rules are reasonably related' 
to the carrier' s administrative needs." 

The existence of this catch-aH "administrative needs" bodes iU 
for any quiet révolution. 

303. Proposed new part 14 C.F..R. 382.'24. 

304. 
J 

Ibid. 382.26 (a) (emphasis added). The other means authorized 
by ~aw include the lssuance of an order of cQmpliance, assessing ~ 
civil penalties, or seeking inj~ncture relief from a court. _( 

305. The Civil Aeronautics Boa,rd provides financial assistance to air, 
carrifrs fOT \he carriage of mail (section 406 of the Federal 
Aviation Act of 1958) and for supplying essential air service to 
sma11 comffiüOities-t$ection 419). 

There i~ also a,problem of feet dragging by the Department of 
Hea1th, Education;and Welfare (now named the, Deparbment of Hel.th 
and Hurnan Services): the proposed rulentaking is dated May 31, "'79, -, 
and two yea.s later it i5 still 'not in effect. , 

'\ 
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Canâdian Transport Commission, Informâtion Circular'accompanying~ 
Notice ,of Meeting on November 26-27, 1979, Ottawa~ topie: 
Problems ~ the'Handicapped with Regard to Public ,Transportation 
under Federal Jurisdiction (the Dubé Hearings). 
----- l ,; 

Jol\annesson v, The Rural MunicÛ>ality of 1.Ëst St, Pau1[194'TI 
3 D.L.R. 694 (Man. K.B.); aff'd. a95~ 3 D.L.R. 101 (Man. C.A.); 
rev'd. tl95~ l S.C.R. 292; 1].95:0 4 D.L.R. 609; 69 C.R.T.C. 
105 S.C.C. 1951 (Kellock, Kerwin and L0cke JJ.). This case 
al 50 confirmed (but on different grounds) the general proposition 
h ' \ 

t at the Federal Government has competence over aIL matters, apper-
'taining to aeronautics which was laid down in In Re Regulation and 
Control of-Aeronautics in Canada, ~9'30J S.C.R. 663; ~93~ l D.L.R. 
13 (S.C.C. 1930); rev'd. 1(193~ l D.L.R. 58; 1932 AoC. 54; 1931 
3 W.W.R',625; 39 C.R.C. l\@'8 (P.C. 1931) (Sankey L.C.). See also 
Montreal Flying ~ v., Ci ty of Montreal North Q.97Y C. S. 695 
(Que. 'S.C.) (B~)langer J.). and Re Oran evUle Ai;rport Ltd. ~ 
Town of Caledon (Ont. Div. Ct. 1975 ; aff'd. (1976) 66 D.L.R. 
Od. )610 (Ont. C.A. 1975) (MacKinnon J.A.). -

l , 

See Re Colonial Coach~Lines Lt~. a6d Ontario Highway Tran~port 
Board (1967) 62 D.L.R. (2d.) 270;j!967) 20"R. 25 (Ont. H. Ct.); 
aff'd. on other grounds (.1967) 2 O.R. '243 (0nt. C.A.)~Ayl'esworth 
J.A. for a divided court), which held that the'operation of a . 
limousine service was not reasonably required for the operation of 
an airport,and Murray Hill Limousine Service Ltd. v. Batson ~ al. 

-(Que. S.C. 1962); aff'd. 1965 B.R. 77~Que. C.A.) (Taschereau 
J. and Montgomery J. for a divided cour , in which baggage 
handiers and porters were found nôt to e necessarily incidental 
to airport activLties and it was decided that their activi.ties 
did not relate sufficiently closely to ae~autics to tâkè them 
outside the scope of provincial legisla t;ion. Based on the". 
Murray !!i!l case and in ~ United As'sociaÜun of Journe en ~ 
al. and Vipond Automatic Sprinkl.er Co. ~ 1976 67 D •• R. '"'-
nd.) 381 (Al ta. S.C.) (Cavanagh J.), i~ the provision a ser- ---
vices in an airport is by an independen t "sub-con traé tor, t en . "-. 
the peoplë providing these services are notlfrider federal juris-
diction. For contra a~uments S'e'e Okanagen He1icopters Ltd. v. 
Canadian Pacifie ,Ltd. Ll970'l F.C~ 465 (F.C. Trial Div.nMah-

·oney J.). and Butler Aviation of Canada Ltd. v. International 
B Association of Machinists ~ Aerospace Worken O:97~ F.'C •. 590 

(F.C.A.) (Hyde D.J.). 
" (~ 

• 

( 

~ 
309. In the Re Colonial Goach Lirtes case ci\ed sùpra the~rgument 

'''-, that the limousine service used 'specially cons,truct~J:i parking 
'~ bays which allowed the limqusi'ne's ta park close to# where the 
, ~ poassen'gers embarked and disembarked did not serve to bring this 

"~ acÙ~vi ty under F.ederal competence. 

'~ ~ 
"- .~ 

~ 
'-.." 

'-~, 



, . .. 

\ 

J. 

1 
1 
t . ' 
f 

225 

310. Sée C.T.C. Information Circular cited supra,footnote 206, at 
'p. 2. 

311. 41
1 
U.S.C~ ss. 4151' ~~. (1976). 

-31-2. 29 a.s.ç. S5. 701 ~~. (197!'L _ The Aeronautics Act R.S.C. 
1970, c. A-.3, 1s the principal Federal statute r,egul.Ùing 
transport by air in Ganada. ~t contains no stipulations cleal
ing ,specifically wi th the handicapped, but sorne sec tion's of 
this Act could indirectly be related to the proviston of 
'special services for the handicapped. Part Ideals with the 
pawers of the Minister of'Transport, specifically: -4 

" ' section 3(K), DuUes of the Minister; . , , 

"It is the dut Y of the Minf.ster •• 
to investigate, examine and report on 
the operationrand development of com
mercial air services' within~ ·Qr partly 
wi thin ,Canada • • ." ' 

section 6 (l)(e,); Regulation of Minister; 

"Subject ta' the approval of the Governor 
in Cou~cil the Minister may make regul
stions 'to control and regulate air navi
,ga tion over C~ada • :. • and, wi thou t 
res tricting th~.' generali ty of the fore-

. going, may make regula tians wi th respec t , 
to: 

(e) thê conditions under which goods~ 
mails and pas~engers ~ay be trans
ported 'in airc~aft and under which 
any Act may be performed in pl' 
from aire'raft." . . 

Part II deal"s. with the regulation of carriers by the Ca~adian 
Transport Commission (C.T.C.), speciftcallr: 

1 

section 12, Investigation and Surveys, C.T.C.: 

"Sl;lbj~ct to the directions of the Minis
ter, the Commission (eTC) shal1~make in-" ~ 
vestigations and s~rveys relating to the 
operation and dev~lopment of eommerci~l 
1ir services in Canada and relating to 
such other matters in connection with 
civil avia tion as the Mini s ter -may 4i r~c t. Il 

1 \ .' " ~ , 
313 •. See the Federal Aviation ~ of .1..21ê. 49 u,.s.e. 5S. ,130~.ü se9_o, 

'(197ô): .... ~ 

\ 
, , 

- .' 

.' 
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314. The Canaoian Transport Clèmmission has engaged in negotiations "-
to'establish 'a ~ew poliey for ,the,ownership of loading bridges. 

315. The loading bri~ge at Ottawa Airport, for example, was pro
vided by the Carrier and th~ access to it was provided' by Trans
port Canada. One stair-glide has been insta11ed by CP Air, 
whilst Air Canada monitored the CF Air operation for sometime 
betore, reaehing a décision on whether to install suc..h à device 
at their loading bridges. C.T.C. Information Cir~ular cited 

316. 

J17. 

supra footnote 306. ~ 

} -
See the International Air Transport Ass'ociation, Iteeommended 
Practice 1700 (b) (formerly 1403). See a1so l.A.TA. Recommend
ed Practice-1700 (e) (formerly 1406), Publication in Airline 
Guides 2f Rates ~ Conditions ~elated ~ !ncapacit;ted Passen
gers' Tr,~vel, which covers such matters as whethér oxygen and/or 
incubator serivce is supplfed and whether stre,tcher patients are 
accepted and, if 50, the respective charg~s for these services. 

~ 
l.A.T.A. Recommended Practice 1700, Section C, 
Attaëhment 'B. .A copy of the FREMEC is included 

ara. 1:.2, and 
the appendiceso 

318. 1.A.T.A. Recommended Pra~tice 1700, Section C, para. .1, and 
Attachment A. A copy of the MEDIF is, it;lcluded in the a endices. 

\. 

319. This situation is'sornewhat ana1ogous to that of a jock~y wh~ . 
,giv~n the final sayon whether or not ,a horse.should be withdra 
from a raee if the condition of the horse is in question. Neither 

• jockey nor pilot are particularly qualified to make su ch a de-' 
ci5ion but this delegation of àuthority is' in line, with the powers 

~ given tu the aireraft commander in the Tokyo Convention (Con
vention où Offences and Certain Other Acts Committed on Board 
Aitcraft--;igned at Tokyo on Sept~rnbJr ~1963), ~ Hague Con
vention (Convention for.~ Suppression of Unfawfu1 S~izure of 
Aircraft signed at The Hague on December 16, ~970), and the 
~ Convention ~ ~ Legal'Status 2i ~ Airerait Commander 
drawn up in February 1947. 

320. 

321. 

'322. 

L 

. 'fi '-, 
Training flight attendants as nurses is not beingflpeclfically 
advocated, but it i5 interesting ta note that the ~artiers c1airn 
that their f1ight personnel are trained to 'de1iver babies. See 
the fol~o~ng sectidn of this study on the acceptanee Df pregn~nt 
wornen. 
, - ! ~ 

! S~e supra' footno~e ~302. 

. " For examp1e, -following the issuanee of the C.A.B .. ' s Show Cause 
Order (no-. 79-1-70 Doeket 34,435) dated January' 11, 1979· regard: 
ing the caneellation of various' tariff rules apper'taining t.o the' 
carriagë .of the handicapped, the Board received, input frvm, 
"1 
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, amoq.gst others, the.- Alnerica~ Coalition of Ci'tizens of the.
Blind, . the Ci ty- of" Chicago Mayor t s Office for S~nior Ci tizens 

'and the Handicapped, the Disâbi1ity Rights Center, the Para
lyzed Vetérans of America, and' thè Urban Elderly Coalition of 
W~$hing'ton, D.C. C.A.B. Order no. 79 .. 11-148 (Docket 34,435) 
dated Nôvember 21, 1979, p. 2. , 

323.· The Dubé Headngs ,cited supra footnote 4. 
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PREGNANCY 

1· j3ACKGROUND r 

'8 
Both Uni'ted States' and Canadian carriers exp.anded upo~ the 

I.A.T.A guideline1 that carriage can be refu$ed to pas;engers ~hose 

physical state is such as to involve any hazard or,risk to themselves o 

. 2 
or to other persons or to property, to include ~peci.fical1y ,the ,. 

possibility of :6ma~ the unborn children of preg~ant passengers • 

. Thus pregnan, t W9men as a class have' been singled' ou't for exceptional 
~ . , , 

treatment and the rule as it is written (or was WTitten for,U.S'. , 

certified scheduled service carders 3 ) ~llows airnn~s to refuse 

carriage, should they 

pregnancy.' 

s~. dudng 

~ 

l> 
the whole term of a woman's 

The basis for the relue tance to fly p'regnant women i5 the sarne 

as that put forward for flying handieapped penons, 4 namely ,that in 

.an'emergeney situation, their decreased agility5 could lead/to block-... 
ing of escape. exi~, or that their condi~on might beco~e pre~arious 

~ 

and re~ire an unseheduled landing. Emergency l~mdings, aS~,-has been" 

mentiCj>ne,d abo"e, à're experis.ive for the .carr~r. But it is opviously 

a, vast over-simpHf~ca'tion to 'say that every pregnant wornan, rega"rd-
o '" " 

less of the state o.i her pregnancy, win p,rove a hindranee on the 

flight. 

Pregnant stewardesses ,> 
'-' .. -'"":. 

The fears underlying the airli~s' ~ttt~ude have been revealed 

'-recently in a series of case,s inv~lving flight attendants. American 

5a ·6 -- 7 Air t1nes, Easte;rn Airl1nes, Na.tional. Air11nes (la.ter merged w1th Pan 
C, 

• , < 

If 
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~ 

Ameriean World Airways), Pan American World Airways,8 and United Air 

LineS),h •• e all~d thei~'poliCies of requiring female flight ;ttend

ants to take mandgtory maternity ~ave as 500n as a flight attendant 

discovers she is pregnant, challenged. The practice of requiring the 
1 

t d t t k 1 f • b C ~ b . t d'· t b' . s ewar esses 0 a e a eave 0 a sence was 0 Jec e 0 as e~ng ln 
,( 1 10 

"violation of Tltle VII of the llill Rights....Aet of 1964, whereas 

the airiines considered it as a ~ ~1~ occupational qualifiea

-\lon sinee a stewardess who) continues ta' fly while p,regnant is 

;p~entia~ly dangerous to the safety of firstly, the passeqgersJ 
'~~ l Q 

seeond1y, the fetusl and thirdly, herself. 

On the first criteri@n (dan&erous to the pas,seng:ers) the f,ears f 

are based on the f1ight attend~nts supposed decrease in strengtp and 
" ~ . 

agilIty. 'Thè most i~ortant and demanding' emergency situation in 

~, ~hich the flight ~ttendant plaYR8 role is in what has been euphe-

l' 

12 re1i.eired to as. the "unplanned":ev;_~-cuatibn of an aireraft. Il 

of the stewardess inelude Itopening manually inoperable or 
't. 

"13 doors, exerting substantial force'if neeessary." 
'" 

, " (It requires seventy to one the door hundred pounds of force to open 
, 

Ci' 9 f . a Boeing 727 wh en i t 15 
• '14 

fully opera<tionah ). Id a9!ition, the 
1>, 

attendants have to be"able ta t~flate, a~ one'hundred and t101enty-fiye15 

, h l\, d h" 16 d l' f f 'Il . f or one untired an t lrty poun l e ra t, pu ing lt rom its over-
\ , ) , 

head eom~arbnent, and depioy evacuation slides at aircraft exits, 
\ . 

(invotving .. gri,p'ping, puHing and tying aOc tions). T'he s tewardess has 

tQ assume 'a leadership. rol,~ in' t~ e~acua tion procedure, ,direc'ting 

.. ,. 
" 

) , ( 
• . 

1 ' J 
\ 

l' 

./ 
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passengers away from unusable exits and blocking those exits if 

necessary. Performing first-aid and more strenuous duties such as 

carJ."Ying CJI ildren, pulling1 pushing or dragging p,assengers and/or crew -1 
fr~m the v dnity of the airc;aft may a11 be called fO);l7 as part 'of / 

her ,~e 
since the 

d~ties. These actions~ust a~l De performed rapidly, 

/ 
edera1 Aviation Administ-ration requifes th?t?' an, aircraft 

/18 . 
be evacuat in ninety?seconds. 

.' / 
/ 

. . ' 19 
Should a flight attendant suffer a mlscarriage in f1ight, she 

wou1d o~io sly be disabled and would become'pa~f the ~mergen:~ 

and not ,par of its management, and would require ,that other cre»l' " 

members be iverted f-rom their duties ïn caring for her. The members 
1 

of the cre available t'a attend to the passengers l '~eeds would con- , 
, , 

sequently b' 'diminished which could, in an emergency, be' a potentially 

dangerous s tuation. ,The onset of a mis~arriage is, howeve-r, usual1y 
1 

1 

predictable. Mahy spontaneous abortions ,~re pre~eded by several 
" , 

hours or days of' cramping and ble~ing,\: ~rthougp. ot~ers occu-r "wi th 

\ 21 
~nly a few _h~ùrsrarning or less.' A flight attendant expe-riencing 

1 

these sytllptQms could, of cqllJ;:~e, take herself off the fl,ight' either 

befo-re departure or ~t the first stopping pl~ce. If no substitutes 
- ~ ~ \' -' 

were available, th~ number of attendants on that particular flight 

would be reduced QY one, but no additiorlal crèw membe-rs. woUl~e di·;' 

. 22 
verted f-rom t~eir duties •• ' 

o 

,.. 
On th,e,second criterion, (if a pregnant flight attendant contin-

, y J 

ued flying it could be da~gerous to her fetus~, the arg~ment put 
) . 

+ 
'-- ------

'" 

" 

\ 
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., 
forwàrd in favour of grounding the stewardesses was that if they .. 
contin~ed to fly it woula lead to an inerease in thè number of 

spontaneous abo.tions (miscarriages) as weIl as ,in thè number _of, . 

defective babies. 23 The Distriçt, Court of Florida found the'evidenee 

, presented on this point to be, in confliet. Dàta eomp'iled on Western 

Air Lines flight' attend~n~s had indicated an i~érease in the SPOUM 

taneous abortion rate and other CO~Plic~t~ons, but a~e tim~ of 
J - 'M 

.' 24 - , 
the trial the ~ata was ~neomplete,. On the other hand, the eiperi-

ence of tqe two thousand, rive hundre~ 'p~égnant stewardesses employed 

'by ~orthwest Airlines revealed no fetal'abnormalities. 25 It has 
o 

/ - " , 

a,l~o be~n suggested. th\ fe:aJ problems can re:ul ~ from lOwer oxyg~n . 

levels, radiation and trauma to the' flight attenda~t. These hypotheses 
, i 

do not appear ta command wide.spread 'suppor,t. _Due ta the anaerQbic 

metabolism and fluid sack p~otecti'on,' thE;' ,fetu~ m~y bÉ! able bett--~'r 
1 

,to survive low axygen o,t" trauma ,than "the_mother.' Dangers, such 'as, 
./' 

from radiation' emitted ~y ~he .pticrowave ovens in the ga~ley, are at 

~ 26 
present sp~cll:la tive. 

, 
On th~ th~ rd ~ri,terion (ta cO,D:flinue fIxing would cons ti tu te a 

d~nger to 'the flight attendaI1t herselfY, the airlines have àrgued 
, '\'D' • 

, that 'the pregnant stewardesses' s~f~e! f~om swollen feet and fatigue, 

but these are a1so experienced by non-pregnant flight attendants on 

long runs.' In common with al1 eXpectant mothers, fiight attendants 
~ , 

are subject to balance problems, edema, ,ur~ary frequèncy, backstrain; 
, . , 

\ 

Nausea and vomi ting are usually w~rse in tpe mo~ing _1 0 

• 

~, . 
" 

, , 

, ' ---

, 1 

, 1 

, ,1 

! 
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but sometimes'continue throughout the diy.27 Although most nausea 

\5 is not se:tiouslY, disabling, ho' arutl tional fact~,:s aggravate' the 

, nausea/vomiting pro?lem.' First1.:(. airerait turbulence and tJ?e stress 

of ernergency 'or" even routine' duties are more likely to, convert 

'~~~ea int.o vomi t\ng • 28 ,.secon~y. 'cô~on' medicatiohs for nause~ 
... , , 

'which axe 'suggested as effective by sorne .doctors are nbt reco1lUllended , ,) 

for fllght attendants within ~wenty~four_hours of .their ,f11g~t.29 

~ 

, "~, 
If a ~pontaneous abortion shauld atcur. lt can, a's has been 

- -mentioned above, b~ On+Y slightly disabl1ng;' but it 'can be accompan-' 
- , , 

, ied by sev,ere hemo~haging. ' ,At the end of the sec,orid and at the, 
, < -

beginning of the third trlmester, a badly posl tloned or insecurely 

attached -placenta can ,rupture and become detache'd f\rom the' wall of 
~ .. l , 

'the ~terus~Jo The breakage of the bloo'd ve~sels w~Ch accompani~S 
:; 

the conditions "'Of ;placenta prevla and IJlace~ta abruptia would, if 
i -

the woman were at home, ,require a rapid trip -to the emergency room 
'"':::: ~ "'t' , 

of a hospl tal. 

The aecisions are split four-to~two on~the qU~tiO~ af whethe~ 
, - ..J' ,'-

stewa+de~ses shoUld~be allowed to continue working a flight attend-
.......... ' . , 

ànts during the first twen~y weeks of thelr'pregnanctes. :rhe t'Wo 

, ~ecls1ons ,';"'hich would not apow them to ,work' are from the salite 

• appeaJ. ed~t namely, the lî'ourtb Cireui t;, but eventheir once in-
'~~, 

' ''1 
to be 'waver~ng. , 

'1 .... \ 

t:';'à.ils~gent "stance app~ars 

,-" 

~fl 1 

\ ." 

, , 
"r_~~ 

/ 

" 

" 

", 

l , 

'\ 

, ,.-J 
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.' 
In the firsi United Airl1nes case, (t,he Condi t " c~s~Jl 'J i t was 

h~ld that the first priterion Ca pregnant flight attenda~t. c.onsti-

tutes a potential danger to passenger~) was'valid. The judges of 
1 ~ " \ 

the Fourth Circuit reached,the same conclusion as the District -Court 
,."' " 

,whi9h found, on conflicting e~rt testimony, that: 

-

"Pregnancy coul.d incapacitate a 
I:jtewardess in ways that might
threaten the safe operation .... of ~ 
airerait. It [the District Court] 
therefore concluded that URited's 
po,l1cy ~f refusing to allow steward
esse:j. to fly from the Ume they 
le'àrned they were pregnant was con
sistent with a common carrier's dut Y 
ta exercise the highest degree of 2 
care for the safety of i ts passengers. ,,3 

f"-. 

An en banc decision of t~e F.ourth Circuit pa.rtially overturned -- ' , "' - - ~ 
thi~ judicial findin;3 ''I(hen in a six-to-three decis.1on they held that 

, "'-- ' . 

,E~steI'Il Air Lines' mandatory pr~gna.ncy 1eave poliey for -night ' 

"ttendant~ <Ùlr1ng the f'1rst thineen i,Ôk: of plegnancy v101ated 

the ;female fiight attendants' Title VII civil' rights, but in a 

fi~e-to-four' deci~lon they maintained that ~he airline's mandato~ , ~ 

, ' 

leave POfi~y\fO~ flight attendants after'the thirteenth week of 

'p~egnancy was le~tifua~elY 4 e stabl,l shed ,as)a business necessi ty to 

enhance ~ssen~r safety.3 

f 

The co~sOl1dated cases of Mortimer ftlld .Ro~e;feld35 are of 
- ........ 

" " \ -~mportance because they were~so brought against Uniteçl Airlines, 

\ 

'., 

~ " , 

i 

- l 
.1.. 
'; 
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"In' a normal, heal thy, doctor_
su~rvised pregnancy, the' risk 

, of an unpredictable (by which 
is meant'notice ib time to 
advise the a1rline of thé in
capacity without-disru~tion 

, to the business of' th'e airline) 
threatened or actual sponta~ 
eous abortion, or incapacitat-
ing nausea, vo~ting, fatigue 
and somnolence, backache, , 
dizziness, fainting, and 1.!Xin- ~ 
ary frequency~ while :theoret
iCally possible, ~s 50 remote 
'as to be negligible, "38 

/ 

1 

In addition, 6n the subject of spontaneous abortion and the,placlng 

of the fllght attendant and her unbcirn child in jeopamy', the Court 
, , , 

c~ncihdedj 

liA substantial number of' preg
nant f~malé flight attendants 
are desirous and physically 
,capable of continuing work" 
at least through the 26th week' 
of' pregnancy without any risk of 
of a disabling ,event in the 

, course of the pregnancy which 
could occur during flight and 
would pre vent her from per
forming her sa1'ety dut~e s pr 
could expose the mother Of 39 
fetus to, substantial harm," • 

, 

The four courts concurred'in the opinion, that 'if a f;Ught, 
( 

, ,were of less than six hoûrs duration and tha t the flight did not 

involve fly1ng,for considerable distance over w~er where the 

'J 

,\ 

\ 

" \ 

J ' 
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'. " ' ,., ... 
avallabllity of alternative points of landing ls much reduced, 

the? there 15 no reason why a flight atten~nt who,is less than 

r ' () 
, twenty weeks pregnant should have to ceaSEl working'. 

In Canada, the discrilllinatory' aspect of CP Air' s rule 
1 \ J • t :r ~ , 

that flight attendants could not Hork after their thirtéenth'week 
• 

, of pr8gna"ncy ha!; also been tested in court.' 'In 1976, CP Air 

stew~des5es brought an action clalming that the rule constituted 

discrimination 'on the Oasis of sex and was, therefore, c6nt~~ 
. \ " " 41' 

to the Human Rights ,Code ~ Brltish Columbia Act. 

Arguments concsxning the agi1ity of, or danger to, pregnant 

fl.ight a,ttendants ~ere nct raised but rather wheth~r the p:r;-o-' 

visio,ns of a Provincial Human Rights Code are applicable to 

- • , > ,--...' 42 
stewardesses whe~ they are emp10yed ip a federàl undertaking. 

How~ver, CP Air recently dropped. 'Hs pregnancy policy Cafter 

the flight attenda.nts ùn1<;m fUed a complàint of sexual clis'P" , 

, " " 
crlm~natj,on) ~nd the ah-line will now allo1>/' them to fly until 

, 1 f 

, 43 
they are six and a half mon,ths ;pregnant. , 

, 
PREGNANT PASSENGERS 

" , 

, , 
'If the decisions oi the four United states lower courts correctly 

" 

" 
( 

• 

" 

, ' 
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/ 

describe pregnancy as a non-incapacitating condition (at least during 

the first half of the terro) for flight attendants, sure~y the case is 
"-

50, much stronger for pregnant passenge~~are-nQt required to in-

flate life rafts and open emergency exi ts etc. bU,t who merely have 

to sit in their seats ànd,perhaps, make,frequent use of the bathroom? 

/ 

~ ~ 
T,he airlines.are allo~ea ta refuse carriage to p~egnanl_women aS'a 

.. 
class ~ut this permission appears to have been a~arded irrespons~bly. 

<i-
Not on~y are the arguments that were advanced above in favo~r~of 

allowing ~light ~ttendants to continue working, yalid, but also many 

of the symptoms experienced by~egnant women during the first tri-

" 

mes ter are not dissimilar to those experiencèd by women during 

menses,and rro airline i8 known to ground their flight âttenda~ts' 

during these periods nor doe,s any airline refuse ta fly menstruating 

_ passengers. If concern for the health of a pregnant passenger in 

"-case of a spontaneous abortion is the.motivating force behind tPe~ 
, \ 

tariff regulation, there should also be a provision for refu~ing 
, . .... 

, ,"" carriage to women for six weekJ after they have given birth'when 

the patential exists for t:le sedous p:t'oblem of post-partum hembr-
1 

rhage{to accur. The wording of the regulatlons as they stand suggest 

that whaever drafted the rules did qot understand women. Since no 

~expec!ntt mather would wish to hurt the chHd she i$ Ca~~ing anl 
1 

~ 

would, withaut fail, consul~ with her obstetrician before embarkfng 

on a journey by air if there were a possibility of complications 
• 1 ~ ~ 

, 
aris~ng on the journey, surely the decision whether or not a pregnan~ 

.. 

, 
i 

, 1 
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passenger should fiy b.e .left to the woman and her o-ctor and . ' '-.~, 

~ this should not be a subject -for regulation -by the Carri,E;lrs,i' _ 

The di.cretio: to refuse to carry pregnant women iS'~ \ 

more, ~fo'";_te .~ many ob~tetricians recommend flying (as l.ong 
44 ' , 

as the aireraft cabin ls pressUrized ) as the preferred method of 
~ 

transportation to their pat\ents, especially in_ their last tri-

4~" -"t mester of ,pregnaney. 
. • 1 

AIRLINE SURJ REsuLrS --t", 

, . 

,( 

\' 
\ 

Sinee the airl1ne,s hB.ve such broad. diseretion in this area, the 

author conducted,a survey to discover the regulations adopted by the 
, 

'lll,ajor airlit;es se~ng North America. The Canadian trânseontinental 
l'''' , .. 

and regional carriers were'gUrveyed as weIl as the-major United 
, . \ .. 

states' icarriers, '-anc!: a ~ple of' forelgn earriars who serve North 

46 
AmeriGa was ~so i4ken. 

~ 

The let ter· which 'was sent to "'the f'orty afrline,4~es~eœ 
/ 

inf'O~,tioh on, t~eir''tll.cies ,re~rd.ip.g the carriagè of expectant 

women. Did they requlre an obstetrlclan'~letter'a~d, if so, at ,...' '. ", ' _. 
what stage of tpe pregnancy was it required? W~ ther~'sôme 'pe~iod 

of gestatidn beyond whic~ ~hey would r~fuse ca~iage? Was the 
. \ 

~sponsibility of drawing attention to the passenger's'medical 

stat~ that of the passenger or·that of the 'carrier? I~ a passenger 

went into labour in fiight, would the pilot di vert the a1rcraft to 
, '-. . . # 

the nearest alrport tir would he proceed "ta the original destination?, 
\ 

. \ 

. , . 

/ 

'i' \ 
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,. 
'The airLines' record of inflight births ~as also requested. 

" . ., .. 
~ 

... 

. 
Of the fort y alrlines ~hich yere sur.veyed in October 1979, 

eighteen replied. However, the response by CP Air merely stated 

that it refused to give any information on its polieies since this 
;. \ ,<. , 

was an area of pot,ential future li tiga tian and i t would be "inadvis-

able to discùss the matter in detail, either privately or publically 

a t this time"! 48 

49' , 50 
With the excéption of, Eastern Airlines, Air France, KLM 

. 51 ' 'n 
Royal Dutch Airlines and Qantas Airways, the air1ines did not 

• require a tetter from the passenger' s doctor stati?& that the pass- 1 

enger was in ~ood health and that no compl\cations were an~icipated, 

as long as the woman was less than eight month~ (thirty-five' weeks) 

preg~ant. Although, by and large, women whose pregnancy is not in 
, . 

an,advanced stage are not subjected,to special.treatment, five out 

of the seventeen major air~nes which replied disc~i~inated~inst 
'" 

expecta~t mothers a-s a class. 53 0 '---

54 The medical and Legal precedents referred to above, established , 

the opinion that if air travel can be h~za~dous ta pregn~om~n, 
this, is highly unlil,<ely to be the ease in' the early stages of preg'- .. 

( . 
naney and thus the poliey o~ requi~ing ~edieal authorization for 

, 

a11 female passengers who are expecting a child, règardle~s of h'ow 

advanced the pregnancy is, 1s clearly in violation of section 4Q4 (b) 
~ • ":l' 

55" ' 
of the Federal Aviation ~. of 1958. "~An alc.,olie _~s nqt 'required 

'. 

l 

l ' 

--------... 
'. \ 

, , 



r 

/-:>\ ' 
\. ~)'J 

, .... 

, " 

j 

\ 

Z40 

r 

to prese~t a doctor's certific~te 
), 

s ta ting -tha t he or she is not likely 

to present ~prob~em'to flighè attendants'or'other pa~senger~ simply 

because he ls an alcoholic. Thère is, therefore, no reason to 

demand medical authorizatiort fot' a pregnant woman in her fi'I'S,t or 

second trimés'ter. 

When a woman l s, p,regnancy'is-'lIF!='è advance?, the airlines 1 poli-

~ ~~---------------
cies tend ~o coal~ce. ' in the n!nth month (~r after thirty-five 

i i i f l · b • 1 . "i f f ''h il' 60 t s g~ ng a wa ver' 0 la 1. l ty n avour 0 _~~.e a r lne, -.. to no 

allo~ng them on the ~light.61 \ 
:-----v----

, . 

The necessit~ for a certificate from the-passenger's own . 
doctor raises, tW? p,roblems in ·particular. F*stly, the certificate ' 

. 
is normally required to be less than seventy-two h~urs old. If-the 
~ 

• <-
passenger is going ,to, be away fOT four days, the àutho;r:ization will 

be out of date for the return 'journey. Secondly, 'the requirement for 

a· doct:or' s letter can only be viewed as .reasonabte if suffici,ent 

warning has, been given to potential pas,sengers. What would happen '1.n 

the s'ituation- in ~hic/a pr~gna~t passeng~r prege~~\her~e::,_a~ t~_e 

che~k-in desk without the requ~red authorization? ~h~ine$ do 

r 
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\ 

'\---~-~- 'not kêep a company docto~ on calI at all times and it would be next 

\ to imp~s~ible to contact the"woman's obstetrician, after-office 

r hours, at short natiçe. The carriers hàve the right to refusé 
, • 0, -1 j 

'" carriage to the eJtpectant tnoth~~ .. Jf the airline~ are going to en-

force this type of regulation, tijey should be obliged ta infortn aIL 

-passengers who ~e reservations, of i1;. .. in case it affects them or , , 
f , 

. ~-~ 
one of their party. Due ,to the inventive names that parents give 

, 1 

." 
.. 

. \ 

\ 
. ' 

.ta their children and the/ range of voices' which people passess, it' 

\J \ _, ' /, .. 
1s aften difficult ta te~l the sex of a caller dn the telephone 

1 il", 
making a seat reservati6.. Thus aIL potential passengers ,must be 

l , 

info~ed of the rules for pregnant passengers • The tarïff mu~t not 
ft' 

constitute a "hidden tra~lI. 62 As the Civil Aeronautics Board has 

,remarked, affording ~otice to passeng~rs of the terms of service 15 

. not tJe primary purpose of ~riffs; in fact such publications are 
f -, 63 

not weil suited'to that purpose. 

.. 

" . 

If a medical certificate i5 required to 5tate that the baby 15 

d t b - b wi hi f' k b h l' i 64 ue 0 e om t n lve wee s ut tat no comp lcat o~s are 
, 

f,oreseen, the coro11ary to this is that a pregnant' passenger who 15 

less than 
• ,1 > 

th~rty-five ~eeks pregnant would hav~ te carry a doctor's 

letter attesting to that facto It would seem that once a passenger's 
,.. " 

pregnant èondition is app~rent, she is under suspicion and that the ' 

f/ burden is on her to convince the airlitte tha t she 1s fi t ta travelo 

When ,the, baby is due wi thin f,i ve, days, only eigh t, of the seventeen 

" 
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airlines which replied to' the questionna4re would allow an expec t-
" 

ant mother on board. 65 Eastern ProvinCial Airways, Eastern Airlines, 

, /-Uni ted Air Lines, US Airr, KLM Royal Dutch Airlines and Swissair 

would a11 allow it ~a doc ~or 1 s certifica te and approval by the 
, , , 

airline's medical offic r. TAP required, i~ addition, that the 

passenger be escortèd b a qfalified doctor ot',purse. "Del ta Air 

Lines stands alone in t ilt {t has ne'Ù:her reHui~'~È!~ nor regul-
l - ,.,. 

l ,~~ 66 
nsportation pf pregnant_ passen~-eks. 

" '1>. 

. j ",,' 
atiQns concerning the 

\ , l" """ 
If the replies to tne questiotl!1~~::e reflect accur~tely th\-~\"'-'"" \ 

" 

, .- " 
.situation in -the air,line ipdustry generally, less than fifty per 

cent of the major carriers were prepa'red to accep t woman as p'assen-

gers ~hen they were within five days of their confinement. B~~ 

why? Of the air1ines W~~h rep1ied to the question on their diver-

i 1 " 67 '(i 'd h • f 1 d h '1 s on {io l.Cl.es .e. wou! t e alrera t an at t e nearest aval. -
l 
" 

able a~rport or wou1d i t' conti.nue to i ts original destination)\ or"ly 
• , 1 

f ' A' C 'd 68 D 1 . A' Li 69 F' . 70 d our carrl.ers - lr 'ana a, e ta l.r nes, lnnalr an" 

. , 71 ,U Sw1ssalr - stated they woul~ ~veit to the nearest airport and, 

iq. the latter two cases, on1y if tb.ere was not, a doctor on board 
1 

the f1ight •. Other air1~nes rely on a mixture of the aircraft 
, 1 

commander' s discretion, ,based op the opinions -of the flight attend-

ants, who receive obs tetrical trainin~-"""!'I""";~';;:~ cope wi th just 
\ 

such . occurrences, and the doc tor, on board. Qantas 
. 

A,irways, however" was quite blunt in stating that "the ,aircraft 
, , 

wou1d norma11y continue to its scheduled destination unless there ~ 

,~. 
.' ./ 

-l , 

1 ~ '. 

1 , 
, . 

\ 
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was a good reason for a diversion and anomal birth could no t be 

classed as suc:h. ,,72 

73 74 
Bath Air France and KLM have experienced in-flight births. 

Air France reported that two passengers 

i ts aircraft. (One birth occurred on 8-

have given birth on board 
! 

Concorde' fl,Jght fron Paris 

\ 
to the Far Eas t, and the passengers passed 

1 
the hat and collec ted 

$1,200 for the newborn infant:) KLM has' r.ecorded btrths on i ts long-
._ 1 

haul flights but a diversion waS not called for in (lny 'of the situa-
v' 

tians. In aIl the instances the flight attendants coped adequately 
f 

with th~ incidents. , 
1· 

• Thus why pregnant woman should be, treated any,differently from 

a ther' bona fide passengers is difficul t ta comprehend. -- , 
Yet, ticket 

agents (or passenger agents) are au thorized and 
-./ 

obliged ta make 

, 75 
~nquiries concet;ning a wo~an' s pregnancy at the check-in, and, 

q1oreOvéL; onè airline 76 aètually posts "spbtters" rear the air'Line t s . , 

gate to maintain. surveillance and spot any uQreported cases of . " 

pregnancy and inform a ground hostess who then makes enquiries of. the 

71 passenger. Pregnant Women are then not only likely ta be refused 

~caTri'age, but they also may be subjected, publically, ta embarrassing 
; , 

pèrsonal" and medica~-enquiries. The possibiUty also,~ obviously exists 

.' , .:1 ~ t~at ~ waman' who, is somewh~ t ov~t'Weight ma;-~ suspe~ed of being 

pregnan'tand thus cauld a150 be cross-examined. 

') 

L 
'# 

'" 
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TlE I.A .1.A.1. RULES 1 ... 

fl '/ 
,In April 1979, the International Air Tran~rt Association, 

l_ d d P'" T ff' oR 1 ' 78, (j d d' ~ a opte a ass~nger ra le eso utlon ln an attempt ta stan al' lze 

,t~e treatment of .pregnan~ women. 

be à large step backwards in the 

'j • ) 

The Recommended Praetice appears ta 
, 

non-discrimina tory treatment of , 

pregnant travellers.' The resolution commences courageously eno~h 
• ., 0 

with 'the statement that expectant mothers as such shQul~ not be 
\. 

b 
reiarded as incapael~t~d ?a~seng~rs~ However from thereon in the 

spirit of enlightenment de~erioraté'~~he Resolution continues: 

""" ' ." f l', 

" ,t . 

-( 

IfNevertheless, the following .genet'al" 
'l'ules should be applied: . ,. 

. . 
". • (1) It s~ou1d be ~iscretely suggested 

to expectantmothers to volunteer io-

~ 
fo~tion,âbout uncel'tainty of progress 

" of p...egnancy, 'time of confinemen t, 
'\ •. e-xpected'complications in d~livery, or 

previous multiple births. If (rom 
, such in~~tion it appears that the 

expectant .mother ls in normal hea1th 
and ~th no pEegnancy co~li~ations, .• 
sh~ sha11 n~~ally be aceepted ~th
out' medical clearance, except as pro-, 
vided in (2)' b~low. " . 

[', 1 

(2) •. Medical clearance shall 'be rê'qui re'd 
. if from such -information,it appears that: 
. (a) confiIlADlent may be, exPected' in . 

less tha~ 4 weeks; or ' ~ 
(b) there 15 ~n~r~ainty of ,progres~ 

of pregnall'o/ 0,1' titne of confine
,ment, ot(t~~.there were previous . , 

• muHiple b rtbs, '01' that", cOÔ1pli-

r ., .. ., 

cations in elivery may be expeçte1~ 
Such cleara~ce should pe iSBued within ' 
7 days p~or to cOlTlIlencement _of travelo 

(3)' .' •• " ) . ' -,. 

) 

0' 

, (4). Air travel.ls not "r~mmended roi:' \~ 
(a) women wit~ the ~ast s~yen days , , 

, . 

prior to confiûemept and witQln, 79 
~he first ~even days after delivery;" 

"_1 , 
~ 

.. 

.. 

( 
c 
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\ 
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If there is anything to be said,of the new'policy, ~t is that 

, ( 

at'least the~e ,is no point blank refusaI to carry a pregnant woman.~ 

But, every pregnant passenger is to be subjected to an inquisitio~. 

There is ,no mention of where the discrete enquiries shouid be carried 
? 

out and by whom. Since the airline wishes the woman to obtain medieal 

.......... clearance" irt-a.dvance' of' her appeara,nce at the check-in counter, the 

enqulries will be ondertake~ by a reservation agent - possibly male -

on the telephone. The expectant mother Will no doubt be too em~ 
, ' 

barrassed to answer~these~questions over the telephone if she i~ 
J 

working in a crowded office, and, in ,any case, she will not welcome 

being interrogat~d by a stranger ,as to her biologieal functions. 

) 

The suggested rule a1so, does nothing to r~medy the situation .. 
which occurs if-a p~egnant p~ssen~erls relative or frie'd makes the 

booking a~d does not infQnn the reservation agent that the'passenger 
..... ' 
ls pregnânt. Discrete su.ggestions: will be called for at the crowded 

:. .' Il> 

chec!-in desk, and how disèretiqn can ~~main~ai~ed during ~ucp a 

. ,public interrogation is .'hard to, î~Brgitte. be Resolution caUs' for 
, ~'~ 

'medical clearance 'if t~pjegp.ancy' ,is expec'fd within four weeks. As 
• • t • , 

with aIl airline regulations which require tqis typé of authorization 
~ ~~ 1>' < 

it pr~sents 'a problem if a passenger arrives at the c~ck-in desk 
6 

without a medical ~ertiiicat, stating her fitness to travel, sinee 

--such,certificates cannot be produced at short notice. ,. 

The I.A.T.A R~solut~on does no~recommend, rafher than ban, 
'. t 

,; '-
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trav~l for wornen within the 1ast seven days prior to confinement. 
1 

, 80 
Thls ..tg a stricter rule than the five days invoked by rnany air1ines. 

Carr1age 18 also not recommended for women within the first seven 
, , , 

days,after de1ivery. This 15 probab1y an attemp~ to cop~ with the 
, ' 

> .., ..::--........ 

problem of past-partwn hemorrhage. But, si11ce, as has been pointed 

out above, the possibi~ity of thi,s condition persists for six week~, , 
,,~ , 

1 t ·is difficul t to see why trave1 by, air i,S no t, rec0junended for 

seven d,ays. 

THE NORTH AMERlCAN TARIFFS 

, , 

, t - ..' As of November 1979, he po~tion in the United $tates was 
~ , .' '1' , 81 -

~nged regarding the f11ght'~orth1ness of pregna~t women. The 
, ' 'i 

BoarJ had n0ted 'that und~r' the prevàUing rules, alr1lnes coula. , 

refuse to carry pr~gna,nt women at any stage of ,pregnancy a~d that, 

the,discretion .was,clear~ much great~r th~ is ~eqUir~d in ~he 
, , '82 \ ' 

interes'ti of safety or even of "reasonable cornfbrt."," In addition" , " 

the rnembers of the Board'found that the carrier' ~sent rÙles 

governing rofusal ~f service il' i1erS~à~e and ~~seas/ai~. tra,As

, portation on the basis of pregnancy -was unjustly di~minato;Y, 

contrarr to the Bo~rd's rules (which ~pecify that all rules ~nd 
, .' ".. . ( 

re~ati~ns shall be s~~ted in clear, exp!icit and definite terms, , 

and that ambiguous or indefini ~e terms Or lànguage shall not be J 

83 ' " 84 used ), unlawful ~dJ 'therefore, should be cancelled. 
~, ' 

, ~ 
The C.A .:B-;;---found that there' was no need to preserve the 

''" carri~rs' ~fet~ere~ di~cretJton to refUse ~~ carry ~~n 
~ 1" 1 \ l, f ~ ~ .... ( 

in any 
\ 

", 

i ... , ,,,, 

" 

1 
: ' l' " -) . 
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85 
stage of pregnancy. Moreover the Board took,note of the fact that' 

no commentator in the proceeding had advàneed an a~Ument that the . " 
86 

discretion was necessary! In addi tian, sec tion IlU of the 

Federal Aviati~n Act of 1958
87 ~hïeh preserves the câTrier' s right 

} ---
"-----.. "to ,refuse to earry passengers or proper'ty when tran:sp..orted '·'wauld ' 

\ '. 

. t 
Ol: might be in.imical t~ the safety of the. flig!'lt" 'cannot protee t 

a .tariff ~e- broad en~ugh on-' Hs {ace to {:Lermi t refusai of service: 

on grounds tpat cannot possibly endanger flight safety, such as the 

, ear1y s'tages of pt-egnancy. Thus the U.S. eertified carrie:~s were 

invited ,to file new rules.~ 

~di.n C'TTieT. • 

tariff provisi.ons which a 

1 
ing the United Sta.tes.can stirl ,in~.oki . 

. f . / 1 carr1er to re use carr1age,to ~ny 
/ 

t passenger "whose conduct, status, age or ~ental ~ physic~l state is , 
such as to involve any usual hazard' or risk. to hims.elf or ·to other 

pers~s (including in,cases of pregnant pâssengers, unborn children) , 

89 
or to property." Canadian carriers ori domes tic flights àre al50 

rree ta invo~e this provision and,as was revealed in the survey, they 

... 'l C __ ~_~ 
do, in fact, SU~jeci:.~nt women to~ discrimin~tory treatment. In 

·thé ~nited States, the 
\ 

li tion which .. s ta tes: 
'. 

, . 
~ 

carriers are DOW governed by' a' tariff re~
~' 

• j 
'II "In the casè of pregnant passengers, 

'f 
c~rrfell ·wi1l not transport a passen'!' 
gel' e~ectirtg deliv~ry ~thin Seven ' 
days, unless it ts provideq a doctor's 
c~rtificate, datep within 72 hours 

~ 
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of 'depar,tur~ that ~e ha,s examined and 
found her to be physically fit for 
~ranspdrtation from (place)1 to (place) , 
data~nd that the9Bstim~ted time foi 
birth is (date)." , ' 

"../ .. 
,. 

This provision is a vas~ improvement on the International Air 

Transport Association Resolution, since it is only advanced ~regnancy 
• c , 

qases who ~ll te subjected to "special" t!eatment. However, it 
, . ' l . 

the problem of how a ?a~senge~Jwhose pregnancy is in do'es ~ot soké 

an advanced stage, but not in the last'seven days, proves that she 
- , , 

do es not need a doctor's letter. 'Catch 22 is presént in this situ-

at~on, ~s.everywhere. Apart from the caveats ~entionèd above, the 

new tariff regulati~n is a definite forward step in the treatment 
, , -

of pregnant passengers. No longer cari they be flatly refused 

carriage due to th~ir condi tion at any ~tage of, their pregnanc:y,. . .\ 
Bearing in mind that a woman who .takes a flight within'seven days 

, , 
o4t 1 

of her date of delivery usuallY,has a very good reason for doing sa, 

\ the rule leaves'thè decision to the woman and her doctor without 

regulatory interference. 
l 

" 

-&IRTH ON BdARD AIRCRAFT 
. ) 

, Citizenship 

the 

, - ~' 

"If _pregnant ;"'.se~should "giye bi:rth ~hU.t 0;(,='1 ~a.ircraft."" 
qu.stio~ askêd by ~h. mot'-.' onç."th. staté of h.alth of ~ ~ff-' 

" 

, , 
" fi' , , ' 

, , " ' 

" 
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\, " 
spring has beentestablished, is al~~ys concerning the natioriality}of , '91 
the ehild. 

J ;' 

in fligh~, it is tempting to make a comparison with the situ-ation of 
, 

birth on board a ship. 

A ship has the nationalit~ of ,the cou?try of the port.~ which 

it i~ reg~stered.92 Moreover, persons who are, and events which 

~àp'pen, on board a ship are to a, large extent governed by the "law 
• "1' 

of the flag n of tha-t-ship, Le. the' law of the state wh,ose flag the .. , 
ship carrj.es, ,sometimes exclusively 'as in the case of state ships" 

, - 93 
sometimes concurrentlr wi th other legal sys tems. Thus, a ship 

may be treated, for .certain purp~se~; as a~alo\ous ta the. territo~y 

over whieh the law of its ,flag prev~ils - in other words a 'piece 

. , 94 • 
of· floating terri~ry - and a baby born on a ship would, in al)l' 

probability, take on th~ na'tiortality of the port of registration~95 
r 

But must the legal,status of aireraft be assimila ted to that of 

~S1 Olt is true that, like the lat~er, 
. 96 

aireraft must he x:~f."s.tered, 

'" l' , 97 
and they take the nationali ty of the state in'which they are regis tered. 

, . 
~owever~ at lea~t one prominent author, Lo~d McNair in The ~ of ~ 

, " 
• Ai1

9.,8 considers that althougt th~re h:s ob~n à' judicial tradition of , 

speaking of ships and aireraft in the same\terms, the relationship , 
t 

has yet ta be cemented. The use of sueh n"au tilr" terms as "airship", • 
"aireraft" and "aerial naviga tian" may have induced a line .of thoughtÎ 

whieh assimilates aircraft to ships whieh would have been less tempting 

if aireraft terminology had been' confi4d to terms sueh as "flying, 4., , 

;- , ,. 
'\ -

l .. '~~ .. ; 

\ f- 1 

i 
1 
'~ 

1 
~, 

'. 

"\ 

f " 
0'1 

,,' 



\ 
\ 

( 

" 

\ , , 
" 

J " . 

.. 

.. 
machines" or "~eroplanes". The vocabulary of av;~n aIse,' c~ntains 

màny other maritime referenees 
-: r 

.... 4i~ .. 

a~ Ilport and starboard ll whieh 

such as l'pilot ll
, IIlogbook,i, "eharts'!-: 

rdnforce th,is. tendeney. Moreover~-
" , 

the courts have frequently refe,rred to the law relatlng to ships by' 

way of analogy when dealing with aireraft cases. 99 Thus one wonderS 
,.'< 

, 

if it would ,be, correct to invest aireraft wit~ what Lord M~Nair calls r' 
&.!l-

"the charaeteristic l'egal panoply" belonging ;0 a Ship.lOO That 
• 1 

", 

author thinks not, but r~ther: 

~ 

"Because carriage by sei oftèn involves , 
a,leng\hy and exclusive eonnection with~a 
~a~ticu1ar ship, and,~bo~e all,.because 
ships predominantly 0 rate on the high4

, 

seas whieh have for ce turies been eonsiG
ered outside the e~clusive jurisdiction of 

l ,any state, or equally subject to the juris
diction of aIl, there has been a degree of 
ass~milation of a ship to the territory' 
of, the country of its registration. As has 
been noted, ,thh application of the 4'law ~f 
the flag ll 'has by now become deep1y and in- ..,. 
,eradicably ingrained in our law, B:nd ships 
hav..e aven acquired a kiod of Illegal person
ali ~y"." 'But these considerations cannot 
be 'said to apply to aireraft to anything 
like the same extent. < The ~ssenee of ear
riage by air as compared with carriage by 
sea is speed and shortness of duration, 
and,aireraft do not predominantly operate 
over the high seas but may trave~ within 
'the' territory of states by f~ying through 
the air,above them. There is therefore, 
~t is submitted, much ~~ss eonrtection 
between persans an~ goods aboard an air
craft and the country of its registration 

y" 
than in the <\se of a ship.1I101 ' 
i, 1 

~ 

,f 

.~ 
f 

For\ thè purpases 9f this paper, it will be assumed that, as o,pposed 
l 

----~ , 
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'f 

, 

to the lawof the flag which governs the ~ of~cts or events 

taking place on boald a ship, this is not the ca~ 'for sets or events 

oc~urring on board an aireraft, and where the lattei:are concerned, 

their position vis-a-vis the subjacent territory 

controlling ,{actor. ,The Legal status of the a1r 

app~ars to be the' 
l " , 102 • 

space above a 

state's territory and territorial waters has,·'without ques~ion,- been 

1 103 ' 
assimilated to that ~f the subjacent state. Pursuing this li~e of 

-' -
, -,--", 

thought, the air space abov~ the high seas may be treateâ in the same 

way and asslmilated to the high •• ~. them.e1ves.
104 

ThU'-, lf a Child-,\ 

ls 'born on board, the aireraft''!. position cou1d be abov~ !ts,state of: J 

registration or its territorial waters, above the territory of a . , 
, , . 

foreign country or o~e~ the high seas. S~nce it has been -assumed 

that there i5 'no "law of the Hag" for ~irc~t, 105 then if the air~ 

~aft is on or over'th~ territory'of an~ ,c~uptry, the locus of events 

'" \ ~.v 'oeeurring in the aireraft will De that c?untry and not the ~ountry 

tn 'which i t is regis tered.' ~ If high 

seas, the locus of events_will be the high sea , commGO Law or 
" ' 106 

maritime- Law wou1.sl apply • 

Thus-a child bbrn above a sovereign state would take the national
, ..P 

ityof that state. The lus ~ would be that of the subjacent state, 

based on th: close~conn~ction between a sovereign st~te and the ~i~ 

1 space above its terri tory; it should be borne in mind that the declara

tory principles-9~ th~.Ch~~onvention apply a1so to non-contracting 

states sincef. the contracting parties recogpise the "c41ete and ex

clusive sovereignty of every s'tate;,l07 Çlnd not Just of ,the contracting 

.. --.:---

. : 
1 

," 
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s ta tes. 'Alsa~' the 'terri torial wa ters adj ac;.d 

sovereig~ s't~te are· deemed fô 'be a part of 

• ,r .. 
f 

( 

{ 

area of a 

~ (as are inland waterw~ys) and this applies'regard the . . 

territorial waters are three nautical miles wide 

nautieal miles wide. 108 

\ 
'Above the 'high seas, the jus sanguin:i1's (the 

"6 . 

hundred 
Î 

law bf the'place 

of a person' s descent or pare~ge), wi~t apply unl.ess astate has 

, ' 109 
..-; eX'pressly legisl'ated oth,erwise. ' 

of 

This method of granting éiti~ip ma:2appe 'rational, but it 
'~~ \ 

is ina~rOI?:iate to modern jet aircra-ft..,.~ A cDonn~ll Douglas, DC-LO 
.. 

has a cruising speed of five hundred and sev~n,ty miles pêr-hour • 

~. 110 '(Qnine h~~red and sïventeen k1l0metres per hour) . ; A BOeing 747 
"""" . t 

cruises at six hundred and eight miles per hour, (nine hundred and 

se;~nty-eigh~ kilôme~~ per Qour)lll; the èoncorde,cruis~ at màch 

2 05 112 . " 
. 

These aireraft f~y ove~countries whieh h~e exeeedingly 

small ge.ogràph~cal areas, such as Lic,nènstein, Luxemb~urg, Monaco, 

~an Ma~ino, a~~s~a~iland ~~~ therefore,it,would o:~:n be extremely 

difficult to stipulate ~hich soverei~n state owned the air space 

,'" in which. the aireraft was flying at the precis7 moment 'of th~ baby' ~ 
/ 

birth. l13 The same problem ls ,encountered with numerous small 

islands Raving close proximity ,fot::"e~mple, in thtyCàrtbbean, where 

the islands are owned by Flance, the Netherland! the Uni ted IG.ngdom 

and the United States of Ameriça. The,proplems whi~h would be en-

countere1 differentiating between neighbouring islands (and ~hei, 

, . 
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.. 
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" '~ 

, t~rritorial seas) and the high seas~ are obviou5. A further' set of 

qUestions is raised by 
4 

the fact that the aircraft is in' flight above 

à particular territory when the child i5 born and mey have no contact 

with the ,sovereign stat~, apart from with their air traffic control 
1 

, ) 
'serviCes. The overflown' state may not be willing ta aCéept the 

newborn infan~ as a citizen. If ,a European flight strayed into 

Sovi,et air space due ta inc~ement ,we,ather, would the U.S.S.R. acce~t 

-the "baby as a Soviet national with a11 the appurtenance tha't citizen-, 

It seems' unlikely. 

( 

" 
• 

, The above regime with regard ta Ilationality"would not apply, if , , , 
It , 

astate had specifically legislate'd with regard to birth occurring 

on board aireraft registered in that state. ln the United States, . ' 

nf~Ch le~isl\tion has been' pas,.d. Indeed, the sections of the U .S. 

C9èe dealing ~th citizenship and natiortality ami, not only the 

situation ~f birth on board anaireraft reg~stered in the U.S.A. but 

.' U4 
also of birth aboard a ship registered in~the United States. 

Canaoda" o\n, the dther hand ,grants 
- 1 

. bo~r'd ~anadian registere~ ,aireraft. 

ci tizenship to i~5' barn on 
• 

Th C d":" C't'"' h' 'A 115 e ana 1an 1 1zens 1p ~ 
'i. 

had 'Considered that a person~ was a J'taturJal barn Canadian on1y ifthey 

;. 

" 

1/ 

(~)' 116 
were born in Ganada or on ci Canadian sh'ip.J 'However," the subsequent ... 

'," 

117 ,~ 
Ci'tizenship Act . p'r~ides 'that:' 

"Subject to this Act, ;t peq300 is a 
citizen if , ' 

. 

. ..... 
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'(a) 'he 'w~'s ,barn in Can~ aIter the 
c~niing, int9 force of this Act;"1l8 

~'. 
~' 

and 

, HFor the purpo'ses 'of this Act, "", 
(a) ,8 persan sha1l be dèeme~ to be 
born in Canada if he is barn on a" 
C~~8dian ship as defined in the 
Cànada Shipping Ae't, or on an' air l 
cushion vehicle registered'in~Canada 

'under that Act or on an aireraft '" 
register~d 'in Çanada'under the'~'" 'Ü9 
nautics Act ~nd regu1ation~ thereunder;" 

Thùs a ehUd born in a -Ca~dian registered aireraft after ~ebruary 15, 
, \ , 

hn,po regard~~ss of whether it is :Èlying, to or ftom'Canada or 
. , 

·whether or not the aiFcràft ~as over Canadi~n territory at the time 
" 

of the birth, ,is entitled to tâke Canadian nationality.', (This of 

~ourse ,i~ not'neeessarily a ~utua1ly ~1usive ,conferment'and the, , 

ehild ca~ claim .the nationa1ity of its parents if the retevant legis-

1ati~n permits.the, jus sanguinis to apply or if it permit~ a citizen 
1 ~ l '~ • 

~ 

~ ta hold dual na tionali ty. ) Cont;àriwise~ a éhild bo~ in a Uni ted 

,1 

'1 

\ . 

, 

States aircraft can on1y c1aim American nationality if the birth 

(ccurred wh!lst the aireraft ~s above United Sta~es territory or 
, \ 

. the ~d,vcen.t te rd torial wa ters. 

, '. 
~ ~ 

For babies 'born on international r1ights (other than from Canada 
fi 

'to ~the Uni'\ed S t~ tes and vice-versa), the. ques tion of whe ther the 
.. ~ " 

"inf'ant will be peormitted ta c1aim ttte na.t;ionality of 'the state of' '. 
[ 

1 
\ / 

" 

"-, , , 
\ . 
~ 
l 
~ 1 

'. .~r 

4 
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registration willob~ answered by the laws of- that state. For ex·' 

amp~e, a baby born ~fter January 1, 1949 on ,a fli,ght from, Canada 121 

122 • l , , 123 
or'the United States to the United Kingdom on Bri~rways 

,(or on a Laker A~rways f1ight from'Nèw York or Los Angeles to London) 

will be entitled,to citizenship of the United ~ingdom aqd Colonies. 

Section 32(5) of the British Nationality ~, '194~ provides that for 
.-. -:;;:; <', , 'i* " 1 

,the purposes of this Act: 

"a'persoJl born aboard'a registered ship 
Qr àircr~~t, or aboard an unregistered 
ship or aiteraft of the government'of 
any country, sha1l be dee~ed to have 
been born in the p,lace in which the 
ship or aiteraft was regi'ster'ed or, ~ 
as the case may be, ,in that'country." 

The wording of the Bri tis!} Act is far ~roade" in ,1. ts application 
'\ 

h h f h C d · C" hi A. 124. th fAt t an t at 0 t e ana Lan 1tLzens P -S! SLnce e armer c 

eitizenshlp to babies barn in a British regis-

.. 

/ 
J -

J 

foreign regis tered ships will, 

as far as the United Kingdom and colonies are'toneerned, have the 
, " ,., , 

nationality of that foreign state. , Since there is no way in whieh the 

awar~ing of'such a foreign nationa1ity 
, . 

'auth~rities, wl;tat the Act dO~~rU1:e', 

, , 
ec:Sul~ be enfot;"ced by the Bd ti-sh 

,V • 

is that bab\e~ born on fO'Peign. 

registered aireraft which a~e flying in British air space will not ipso 

f.~to have citizenship. of~e United KingdDmt"nd ~olonies conf~rr.d ."pon 

them. Although the Canadian Act does not expressly deny Canadian 

eitizenship,to infants born in foreign registered aircraft flyinS ~n 

, , 

,} /' 

'"" 
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. 
Canadian air spaee, this conclusion necessarily follows from the 

fact that such an aircraft is not ~cl~ded in the lo'cations deemed 
J 

to be "i n Canad~".· '-, 

In summary it (OUld appear that in North Amêriea, births occur-

ring on board ai~eraft registered in Canada produce new Canadian. 
"-

ci ti2ens whether the "aireraft is in Canadian or Uni ted Stat-ès air 

spacer,whilst birth oceurring on board aireraft xègistered in the 

U.S.A. will produce new American eitizens only if the a~rcraft is 

in United States air spaçe and will produce new Canadian citizens 
, 

ft the airc~aft i5 in Cap.adian air space. 

~ 
Other legal problems 4 

, " 

, , . , 

In.h~Cle ! '1 i5 
on miscell~neous.problems in air Law, ~. Enrique 

'\. 

Mapelli states ,that one of the major legal difficultie~ encountered 

" < 

doçuments ~quired by an 
1 

Both Canada and the ,United States 

in an on bo~rd birth 15 the·absence of the 
" t>. , 
~ 116 

interIiarional tfaveller.~· 

require a non-inmigrant, Le. a visi",tor, to obtain a visa before he ,r 

.• 121 
appears at a port of entry. In~addition the Unitea States legis-

1 
" htion specifically requires the non-immigrant to be in possession 

of ".a pa~sport, valid fot a minimum period <lf, six lIf>nt~s' from the 
" 1 . , 
date of the expirition of the initial period of his admission a 

, ~ , 

contemplated initial period of stay authorizing him to return to tpe . " 

country'from whieh he came or to proeeed to and enter sorne other 

country durin% such period • • " 128 
• • As far as the question of a \ 
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passport is conc~d, ehil~reD under the age of sixteen years do Dot 
r 

require a separate passport sinee their names can be'entered on the 

passport of an aeeompanying pareat. Although the name of the new 

bom injant could nGt be unofficially and hurriedly entered~n the 

. ~ 129 
mother's passport, the absence of this document can obviously 

be officially remedied, without unduly. burdening diplomatie,channels, 
" 

utilising the entTy made in the aireraft cornmander's Idg book. 130 ' 

Th~ above diseussio~ would probably prove to be academic since 

bath mother and child would be rushed to the nearest hospital at • 
l, .r', ' ' "" ri 

~ the point of landing without questions being asked as ta the state . ... 

" and validityof their documentation. The question~~s to whether 
~ 

they should bé pennitted t~ remain wou1d be raised at a later time 

When both were medically fit and,able to travelo 
~ '" , ~ 

" \ 

A more sèrious leg"l.~bst.~ 'whicb willtC' .. ncou:tered with an 

on board birth Is, the lack :'of a ticket repre)enting the contract 
r 

between the air cartier/and the passenger. The Warsaw Convention131 

( , . 
would be ap'plicableetô the baby, on a Canada - U.S.A. i~atiOna1 

, 1 . . 

f1ight, e~~n thou~ it is being earried wtthout hay~ng paid any fare, 

sinc~ the Conv'èntion is -also applicable to "gratui tous transpotta tian 
~ . 

by aireraft per'fo~ed by an 'air transporta'tion enterp·ris~". 132 The 
~ 

Convention 15 emphatiê ~hat the airline must de1iver a passenger 
, ~ \ 

133" . 
ticket .(to ~ passenger and tha t 

", 

, 
~'!tl. .bseno;~, ir<egu~tli> or 
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_c~ _ 

At 
the'~ssenger ticket shal1 not ~fect~ 
tqe existence on the\ validity of th; .t 

contract of transpo,rtation, -wnich 
sha11 nonet~~lè~s be ~u~ject to 'the ' 
ru1es ~of\ tJJis convj!ntiqn • .' Neverthe-: 
J~ss, if the.carrier acc~pts'a pas~enge~ 
~thou~ a passenger ticket having been 
delivered he shall not be entitled to 
avail himse1f o~ those provisiQns 
of thi~ conventiôn Wht'çh ex~lude 0; 
limit 11is: liabili ty." 34 /. '" 

, i 

.r 
, , 

, ' 

• 

1 
/11 

1 

-( , .r" 

[ \ ~i t .! ., 
f '. 135'" Fai1urç to deliver a tiçket~ either actually e~ tonstruct~vely, 

10 
/ 

.1; .. 

1 <:>h€ls l~ te the é"ârrier~ s li.1!lbili ty ,in thli! e.as~ o~ Pl"rsonal i4njury' 
J l " . • ,~ 

beiilg :Unlimi ted., '~J\.rg~me~ts could be p~t fo~ard to the effect that ~ 
~~, )\! ' ~ , 

the caJtie~ has, net '.'acéepted'I, 'ao' iufaRt ,bom ,in '.fl.j.gh!-~passenger. 
f- 1 • ; 

af{d, tt~refore, thè Warsa;' 'Convention is wholly inapp,licfibl'e to the ' 
.. ;.. i 

carrfa~~ of the (~fant. Not on1; is the~e arg~a~lY no contraet of 

li:" ~i~~. be ~ween • the ,":,kant ~~ tho!' ca &i e'l" ;he la t th may be onl y 
, ft 

( 

, 
subjecy~ to~ very limit;ed dut Y i~ ,tort aS" .regards the former, if the\ 

.""i. ' (j " , • 1361. (" .. . ' . 
~nfant J,g, re$arded as ·a tYP.I of stowaway. ,1 A stow~y is a tres-

';.Fè" = / "' 
,~'" ,1 v .' 137 /' 

pa~ser::and tpe d.uty oi eare ow~d .by -an ?CCUPi~r. 0 a trespasser / is 
. , '" • '<Ii r:l '., / 

basèd purely on'dbnsiderab~ons of hOmanity. 'e question o~/~e 
, ... ,'. / l 

...... liélbili ty -of '8n oecupier. towards a 'trespas'sér is asse~ed by refeience Tl ) 
• /. \ " • 6.' • " " " - ') 

~ to, ~~at a:c6nsC;iev!'ous humane {!fn' with his' ~o~le4ie, Sk:1:;1-and;.:~~ • 
1 ~ 1 0 • 

~ resour;es c~uld re~sonab1y be expect~d to havé done o~ re a~ned J+om , 
• " .,J • 

, doing.· Rowever, th~ ~o~;t; ~ave '~en no;ea:~or their ien~~nt treat-

'- ' ' ~ _l' " t. l 138 
ment of ... infant, as ~ppj)Sed to adult, tre5paSSel's. .,"\ccording to 

'II .~~, _ • ' 
,r' _ _\ f ' .. ' .t:> t- , , 

III 

f 1 

~h~'wC~o.:s.s.~ ~ Bea~~Gnt,<~1:Lere ra,pea-r ~o, ~ be no authod ties apP,l!in~/ , • ._ 

,J ~ / ' t'\.·, ~ "II • 
these principles in~Ân a~ on case, but the possibility of su~h.a J; . . 

.. 

) 

.y '.... , ...... J \) 

, 139 ~' ( 
·case ~ts, iiî fbeory ,at least, ' alfd the occurrence of 

, ' / \ . 
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1 .,.., 
birth might be such a' ci'!se. "Does then' the ,carrilr onl)vlTa~,,, a negative'", '. 

t ~-, '" -"""-"" " 
dut-F not to 'Üeliberat~l.Y" ha1:m the new-born infzn \-Y such ac tionS\ as 

, . J 
low~ing the cabin pressure'by a deleterious a ount or refusing to 

, )0,' \.',_" J r' , 

( a11o,,", the ,C:,ld the use of :n oxygen ~sk~ or does the aireraft com-

,mander h~vê a :~ve dut Y (to ,land'at €Jte nearest airport so that 
/' , 

the baby càn~e taken to a hospitàl? ~e .better 3\1nion seems to be 

that h~an~ar1~n considerations would dictate an emergency landin$ ~ 
~if the baby ~as experi~~Cing medic~l ~roblems. f ~ 

, ' t • , 
", ~. ( 

, The .characterising of the' in flight btrth as a stowaway 'situatio'n .. 
,j '.~ 
~s not>4'upon reflecÜon, seem sp·t,. si~c~ a nine-m~~~h .pregn~~t wdman~ 

/ cannat he sald to be concealing 'the' f>O~ential' freel~~d~r", t:~con-
.~ • • "f • 

trc!ll~Y', his ~irnce could not be much. more obvious. Th~ airline~, take 

J the attitude th t if the mother'has cbricealed her pregnant condition 
l'. ~, .. 

from the' carr er r s ground personÎiè-l.,." t~en th~ wo~n bears a11 'th~~ , l 
, ,,;'" "" 

riskl which mayl attend an in flight bir@l, including any risks ,that 
,J-. ," -S:'" 

f ' J \, ,. 140 '~" , ..: . , , " , 
tHe ba~y may b; subj~c~ed to. 4 Obyiously the proble~ of th~ absence 

of a ticket is, not co~sidered to be' an item ta be taken into account.' 
J '~. 

Iof the ':lOman reveals h.er physicat' condi tian, ei ther th neces$ary Te-

leases -are signed' (on Eur~pean airline-J<"·~· ~r=-the carrier can réfuse· ta 

~'car~ the passenger (in-4~ ~bsenc~ of the,! requir~d ,m~dl~al certif~~ai:e). , 

If~ carrie, r accepts the passen~, the,? t~irlin~. is upder a 

PO~L~ive du~y ta aid ~ath passenge7 and '~ffSpripg. ,;; 
, , 

Even, the~above is an ov~rsimplÜication1 Ta say that the mother 
), ~ 

'.1. bears a11 the, risks of a birth on bgard an aircraft would nbt be an 
\ ' ... 

, \ ~ 

" 

J tr ;. 

". ' 

~' , 

<1' , .-
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> .""" 
1 • 

, accu ra te statement in~ f'ac~. of , . 1 wH fuI m~sconduc t 
t!' J ~ \ 

J 
(or such defaui t· 

w~ich is eansidered ti ,b~ equivalent ta wi1ful misconduct) or an act, 

--- ----~"- J./ir omission do~e with lntent te cause damage 
~, 

( 

.r---
.;' ", .. 

. .-._. 

'~or( recklessly and wi th .' 
"""\. __ J,.. , 

',----. ' 

know1edge'that damage would probably result) 
, ): \ / 

done 'by the carrier or 

his serVants and agents act~ng within the cou~e of their employment. 
i. l , 

. ~ .Just as these actions' render a carr~er Hable f~r unlimfte~ damages 

" 

,141. 1 142 . 
,under the Warsaw,ConVlention '. an~The Hague Protoeol , respeetl.vely, 

in the same way they woùld render the~arri~ 1iable te sorne degree 
t,.. • \', 

, regardles,e of any releases' signed gr the doctrine of volenti ,non, fit 
" ~, \ 

injuria. What is rea11y at issue is the question of contributory 
., .> 't, 

~~ I[l ". 143' 
negligence/ a defence P17eserTed by not only ,the Warsaw Convention, 
, , \', " 144 " ','.-' 145 t ~ -; . 
. ~ Hague ~rotocol - and tl:te Gu\temala Protoeol but also th.e 1966 0 

MontreeJ. ~greement46 whi,ch, apart from the carrier' s defense a,f the, 

neg1ige~ce of the i~j~~ed par~y, ean be des~ib~~ as an absolu te or 

strict liability regime. 
,-

A pregnant woman who decides to .fly is 

',awal'e that she might be puttillg, herself. in an undesireable birth 
~ . 

si tuat~o~. 'Al th,~ugh nOlatr~ine would be so ,c-rass as, ta Charg~ the 

~~ther for the additiona1 {~ndi~g ~ees ~nd the f~e1 con~umed ~rld~th~ 
costs of the ensu'ing -le~ay ii_an aircraft had to make an emergency: ("J' 

, 0, 

,147 ','. \ 
landing, 1 i t is 'undeqtand8jble t;hat the carriers feel that they 

shou1d not fe Ùable for possibl~ 

de-livery of a baby born in flight. 

inj uries connec ted wi th t~e M!. hoc 
'1 

• 1 -
The f~ct that the airlines train . 

thei,r 'stewardelises ta hand1e such an em~rgeney and t:hat the cabin 

per.son?el tJ;y and ascert,ain whethèr or not there'ïs a doc tor on board 

in order ~o ~:bt~in hisl aSsista_nC~','1d~~o~strat,e t1t the carriers try 

j t$.ntr . jo • 
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f 

to ,~ni,rni~e ,any injuxies or 111 effects of'such a situation. Ta then 

pold them 11able fQr any harm sustained by the. mother or baby, plead-

«. i?~' the strict liability of the 1966 Hontreal Agreement, ~ould appear 
.,:, , ~. 

roo. -

ta be pla.qing them, in doubfe Jeopardy'-

CONCLUSION AND RreOMMENDA'!'IONS 
"....,--

t 

'\ '. 
J / ~ 

• 1 There are no justifiable grounds for refus1ng carriage -to preg-

r: a woman\ihn ~r last~e~ !>f, p~~~ 
( 

~ " ' , ,\ 

nant passengers in general.. 

nancy, it ~s no~ unreasonable to re'qui~e her ~ttend1ng physiclan ta 
4r , , 

.supply ~ lette,r attesting ta her fitness ta travel but the onus 1s 
. .' 

'on the airlines' to inform an pa.~sengers àt the time they make their 
if . ' " / 1 

, " .t 

~éservatio~~ ~hat thi~équirement exists., 'S4nce the, vast majorit:r 

01 carriers would not'divert and make an unscheduled landing if ~ 
--.~ " 

passenger,went lnto labour, the justificatlo~ fér refusing,carriage . , 
even t'a wamen in their last week of pregnancy 3,s somèwhat sparse; .... 

- , 
on s!'Jort haul flights 1t is flOri-eFstânt. . " 

• .. .' 
The legal, ~s, o]>pOse\ to· ~Et- me.diCal" prablem,s ass~clated' ~i th 

,on-board blrths' are mainlycon<?erned w,ith do,cumentatian, and, .as such, 
.~ , "t 

a~ the p~ovince of the, ~ureaucrats ~nd not th~ carr;ers. The "only 

major are a \f concern 18 that of in jury' ,ta thE! mother and child, . 

especiallY in 'North America where th~ '3..966 l'Jontre~ Agreement with 
- • J \ , 

l tff strict liabili ty regime governs transborq,er flights', The notion 

of ,the' "inherent defect" in a passenger (whlch was discussed in the 
~ 
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~re~iOUs seètion of this study on the carriage of handicapped .passen-, 
ger~)r or the conGept of contributory negligence'(aiso discu~sed'in , 

, 
the prevlous seétion) should suffice to .allay the fears of t10rlh 

, . 
'American airlines,that.the accepta~ce of pregnant passengers coùld 

,\ 1 > .. 
resUl t in cr~ppling law sui ts 

) . 

• • 48 ' 1 J. 

the bàby*s. birth •. 
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FOOTNOTES' 
. " 

1. International Air TFansport Asgociation, Recommende~ PractiGe 
1724 (formerly 1013), General Conditions of Carrfag~ (Passenger), 
article VIII 1 (c) (Ui). , • ~ ~ ~' / 

2. "For example: Airl1ne 'ltriff Publ1shing Company, Agent, Local and 
Joint Passenger Rules Tariff no. PR-7, G.A.E. no. 352, C.T.C. (A) 
no. 195 (hereinafter cited as Tariff no. PR-7) , ~~es 30 (A)(~), 
31" CA), 31 (B)(l)(b) and 35.(F)(1): Air Th.:ciffs.S9rporation, . 
Agent, Tariff C.A.B. no. 55, Rules 15 CA) (1)' rani! 15 (E)(l)(c): 
see al~o Canadian Transport Commission, Ai arrier Regulations: 
Consolldated Regulations of Canada, 19 , c;-- 3, Schedule XIn~ , 
s. 1h (1). ~ t, 

3. C.A.B. Order 79- Docket 34,435) dated November 21, 1979, 
. çancel1e .• certified' cap:1.ers' broad discretion wi th respect 

.?"j fusal of carriage of pregnant women. See infra this section 
of the study for a discussion of the current situation in this 

, re~4 in the United States. 

4 .. Pregnancy differs~rom a handicap in that, it is a voluntarily \j 
. . assumed and temporary condition. ' 

~ The supposed deèrease in agility ~s due t0t&hanges in '1eight and 
girth. Up to twenty weeks, the 'changes in 'grrth are not partië-

1 

ularly noticeable, with little or'no change ~n the muscle or 
skeletal system. But dUring the 'second trimester of pregnancy 
the top of the uterus will have 1eft the bony pelvis 'and by the 
twentieth~week will be at the level of the n~vel. After that th~ 
womb either moves up to halfway between the umbillcus and the , 
midline of the chest éage or, if ,the abdominal wall 15 relaxed, 
the uterus may fall fo~Dd contributing significantly ta the 
increa.seln' girth. 'In ~ National Alrlines, !ne. ci ted ~ • 
foptnote 7" p. 264. In a' rx::-lO, the gallet 15 sHuate9, below 
the main cabin deck and has a narrow escape-hateh (up a ladder) 
leachng to t~e main deck aisleway. The Court in the National 
Airlines case noted that lt rejuired both agility~and trirn girth 

\. ta make a quick exit. . ~'~ , 

B~V. Eastern Airlines, In,'. 458 F, Supp. 474 (rL'D. Va. 
19 evld. in part 6J3 F. 2d. -1!ft.h Ciro 1980)' (~ banc). , 

7. In re National Airlines, lnc., l Practices and 
F11iht Attetdant Weight FrQgrarn i~igatlon 434 F. Supp. 2~(S;D. 
Fla. 1977) (Roe1tger D.J.) and 34 F. Supp. 266 (S.D. Fla. ~977) 
(Roeltger D.J.). 
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Harriss v'. Fan Ameriean ~vor1d Airways, Ine. 437 ? Supp; 41; 
(N.D. Cal. 1977) (schwarZerD.J.). 

.1. 
Condit v. United Airlines, !ne. 13 F.S.P. 689; 1976 U.S. Av. R. 
725 (~.D. Va.); aff'd. 558 F. 2d. 1176; 15 F.E.P. 676; 1977 U.S. 
Av. R. 399 (4th Cir.) (~curiam)j cert. denrd. 435 -UrS. 934; 98 
S. Ct. '1510; 55 L. Ed. 2d. 531 (1978). Related Proceeding's 631 ....... 
" 2d, 113'-th Cir, 19S0) (field S,C,J,), United Air Lir,es, Inc, 
v. State H Rights ~P;Pëal ~ ~ the complaint of Linda ~:orti
erl9?8"'V. , Av. R. 6 J N.Y. ~xec. Dept. 1977); aff'd. 402 [':.Y.S. 
2d.) 630; 1978 V.S. Av. R: 680 (S:C. Appel. Div.) (per curiam); 

app. den'd. 44 n.Y~.~d. 648; 407 N.Y.S. 2d. 1027; 379 l':.E. 2d. 596 
~978); cert. den'd 4")'Q U .S. 982; 9~ S. Ct. 571; 58 L. Ed. 2Q. •. 
653 (1978). United Ai'r"'î,ines, Ine. ,,Y. 'State Human Rights Bba~ 
~ the eomplaint of lliro~ ROsënfeid 1978 ü:S':""""Av. R. 693 .Y. 
8xec. Dept. 1977); aff'd. 402 n.Y.s. 2d. 630; 1978 V.S. Av. R. 
680 (S.C. Appel. Div.) (per curiam); app. den'd. 44 N.Y. 2d., 

,648; 407 N.Y.S. 2d. 11027; 379 N.E. 2d 596 (1978); cert. den'd. 
4J9~ V.S. 98_2; 99 S. Ct. 571j 58 L: Ed. 2d. 653 (1978). 

10. Section iOl et seq. as amended, 42 U. S.C. 2000 et seq. (1976). :for, 
other discriminatory aspects based on this sect-ion see C. l,Jeinlein, 
Flight~ttendant Wetght ~quirements and tit1e VII of the CivU' 
Rigllts Act of 1964, ""45 J-.A.L.C. (1979-80), p. Lk3J. Specifically, 
section(03Ta)1'I'").Of the Civil Rights Act provides tb.at: 

11. 

"(a)", It shall be an unlaHful employment practice for 
an employer -

l -

(i) to fail or re-fuse -'to hire ~r to discharge any in-
dividual, 'or' otherwise to discriminate against", any 
individual with reppect to his compensation, terms, 

. conditions, or privileges'of emp1oyment, because 
.tI' " of such individual "s race, color, religion, se}C or 

JI national origin; or .•• " 

'.section 70J(a)(2) provides thaï: 
, "(a) It shall be an unlaHf?- employment practi~e for 

'r . 

an employer - '11' 
~ , 

(2) te limit, segregate, or c~ssifY"his employees or 
applicants for ~mployment in any ~ay which would 
depri ve or tend ta depri ve any indi vidu~ of em
ployment opportuni ty or otherwise adversely effect i • his status as an employee, because of such indi vid-
ua! 's race, color, religion, sex or national origin." 

~ 
the elements of the tes.t for e~tablishing whether a non-pregnant 
condition i5 a bona fide oceupational qualification for Ilight 
attendan'ts are eontained in a number of fifth ciréuit cases. Diaz 
v. Pan American \~orld Airways Ine. 311 F. Supp. 559 (S.:0. Fla.--
1970); rev'd. ·and rem'd. 442 F-:-2"d .. 385 (5th Ciro 1971) (Tuttle 
C.J.) requlres tha,t the jOb qufittfications which the employers 
invokes to justify his discrimination must,be reasonab1y 
necessary for the essence of the b~slness. The greate;I:' the 
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safety factor re~uired (meastired by the l1kelihood of harm ànd 
the probable severity of that harm in case 'of an accident) the 
more, S'tt'ingent may be the job: quali,fications. •• 

I~ the criteri~ ~reasonable n'ece~ity and sa'fety fac tors 
were met then the two~lronged test bf Weeks v.' Southern Bell 
Telegraeh and Te1efplone Co. 277 F. Supp:-lïï7 (~D. Ga. 1967); 
revld. in part and rem'd. 408 F. 2d. 228 (5th Ciro lSf69) 
(Johnson D.J.) is applied. The ~ompany must have reasonable 

·cause i. e. a factual basis for believing that ail or ~ubstant
ia11y aIL of a certain"class of persons wou1d be unable to . 
perform safely' and efficiently the duties of the job involved 
or whether it would be impossible or impractical to deal with 
such persons on an,individual basis. 

, . 

~ The Appeal Court in ~ v. Tamiaroi Trail ~, Jnc. 
(s. O., Fla.197.5);aff'd. 531 F. 2d. 224 (5th Ciro 1976) (Brown', 
C.J.) enlarged upon th~ concept of reasonable job qualifications 
in the light of the safety risk: 

"We believe that courts Mlust afford 
" ~ 

employers substantial"- though not 
absolu te - discretion in selecting 
sp,~cific safety standards and in 
judging their reasonableness." , 
(p. 236, footnote 30.) 

". 

1 

The significance of the safety of passengers'ahd member~ of(cthe" 
public were considereâ and the Court was of the opinion. tha t, 
the employer: h~ 

II must be afforded substantial 
discretion in selecting specifie 
s tan<lards which, if they err a t aU 
should err on the side of preserv~on 

\ ,of li~' and limbe The employer must, 
~ oi course show a reasonable hasis 
~ for its assessment.of ~tsk of injuryl 

death." (p. 238) 

, 9 

The Diaz case considered whether it was necessary to be female 
to b;-;-flight attendant; the Weeks case, whether it was necessary 
to be male to be a switchman; thlR~ case, whether people aged 
between fort y and sixty-five could safely drive passengers by bus. 

l ""';'4,. , 
Testimony of T.J. Townsend,- Pan Am~t':f)can ~rld Airways, Inc. Staff 
Vice-President ~erat~ons Liaison, re~or~ed in Ha~riss v. P~,' 
American cited \supra fo.otnote 8, p. 420. Al though on average, .a 
stewa~dess should be iavolved in an accident only once every five 
ye,ars, one flight attendant had to evacuate two burning De-IO' s 
in seven weeks.~ S.M. Hall, Teacher, People, Se~tember 22, 1~80, 

p. 45. , . \ • 

l1arriss v. Pan American World Airways, Inc. ci ted" 'supra footnote 
8,' at 4'"20. -r- - , -;--
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, T~, 
In ~ National Airlines, Inc. citeCl supra footnote 7, at. 260. 
Apparently doors which.haye <become stuck on impact frequently 
present a prQ.bl~m. , The eviden~e in' the Harr:i:ss case included 
a National Transpor,tatio~ Safety Board report .dated March 31, 
1976, which appeared in Cross-Ch'eck, September" - Oc tober f~76. 
On page'9 wefe printed the foll~ng excerpts: 

" t-
"A~ exit L5, 'II'~he ~<?o~ hand~17 would 
not rotate more than two-th1~ s, 
but after putting aIL her, rght'on 
the h~ndle, a flight atten ant 
managed to operate the door. . . . , 
At exit R5, two flight attendants 
had difficulties rotating the handle 

~ .. f" 
but·managed tO'open the door. 

Reported in Harriss v. ~ Amer'can ~ AirwaYs'1Inc. cited 
supra footnote 8~ at 420. 

Pan Amer~can World Airways, Ine'. 

,. 

• " ',,\ 6J / 

1&. , N"ational Airlines, Inc. ~ ( 

Burwell v. EastertL Airlines,0In~cited supra footnote 6, 
at. 366; ~ariiss v. Pan Americ~w0l;ld Airways, Inc. cited 
~pra footnote ~,:at. 42~2l; ~ E- National Airlines, Inc. 
cl~ed supra footnote 7, ~t 259-264. 

'18. 14.f.F.R. s. 25 (803(c). 

19. 

20. 

21. 

22. 

"'J 
23. 

24. 

, 
.. 

Eighty-five ta ninety per cent' of misc~rriages occur during the 
first thirteen weeks of pregnancy, Harriss v. _P_an_ American _W_o_L_l_d 
Airways, Inc. ci ted supra foo tnote 8, at, ~23. 

\, r 

Sorne early sponi~nepus abâ'rtions may irivoi~e4 no'omore cilsability 
than a heavy mens truai period, âs pregnancy advances the disabling 
consequences of an abortion, become thore sèrious.~ Ibid. " 

" 1 , 
,I~id. ,',~, " 

The policy.or Northwe".it Airlines,' Inc. ~asl\ to try anç '4imit the 
number of pregnant s"tewardesses on any one flight to a maximum 
of one. Reported in ~ ~ Na tionai AirliI1es, ~. ci ted supra 
footnote 7H,at 261. Obviously Nortftwest' dld not grotlnd its 
flight attendants as soon as they discovered they were pregnant. 

~ \ 
In re National Air1ines;~Inc. cited ~upra footnote 7, at' 259, 

, , , 

#, , 

, 
1 

4 
1 

" ' 

, ' 

J 



, 

" 

" \, 

, ) 

) 

. " 

,.. .. 

1 

25. Idem. 

26. 

27. 

;Ito -

Harriss v. Pan American :.lorld A!.rways, Inc. cHed supra fo_ot- , 
not", 8 " il t 422, foihnote 13. , 
, Ii ~ < • 

Nine ty per cent of women experi~nce sorne 
the ~irst trimëster, fifteen ffer cent do 

imestE:<r. 
, 

cregree o~ nausea 'i~' 
sb in>-the second tri-

28. Testimony of Doctors Goetsch, Winter and Z~span, expert wit
ness called by Pan American lforld AiI".{ays, Inc'. in the Harriss 
case cited supra fo'Otnot~ 8, at 423. ~, 

29. 

30. 

31. 

Ibid. Testimony of Doctors Cooper, Creasey, Goetsch, Scho1ten, 
Winter ,and Zuspan. 

'~ 
;t 1 \ 

Testimony of Doctor~ Cooper and Goetsch. Ibid. 
~ -, 
~ t v. }!n1:ted, Air ~, Inc. ci ted supra footnote 9, Condi t 
was t::::iecY a.t flrst insta.nce in 1976, the other two ca.se s invol v
ing United Àir Lines were first tr1e~ in April and June of-1977. 

32. Ibid. at 1176. 

33. Burwell v. Th.stern Air Lines, 'lnc. cHed supra footnot~ 6. 

34. 

J5. 

The thre~ ~ircuit Judges in the Condit v. Unit~d Air Lines, Inc. 
declsion, Butzner, Hall and '~i ter" did not change their :posi-
tions in the Burwel1 appeal i5ion. ' 
,~ :tJ' 
~ited supra-footnote 9. "-

36. See'infra footnote 43 for limitations ~n this right to continue . -- , working. . -. , 

37. ~ndit ~, United AIF1ines, In~. 631 F. 2d. 1136 (1980) (~ield 
, '\:( .C.J .) at 1137, footnate 1. ' ,\ 

.( , 

" 

38. 440 F. Supp. 466 a~ 471. 

39.. Idem. \ FPr" an 1ndependont medicaJ. P~10~~:' s point of vie". 
.see A. ~uttmaober, Pre nc f Hiscarriage and Abortion, New York, 
New fme~ican Library C ., 1973, 'p. 380. Dr. Guttrnacher,con~ 
cludes that there i5 evidence than an airplane trip in al'" " , 

~~ pressurized cabin during an ear1y pregnancy has: evet' damaged a 
human fetus. , , 

40. 
. , ' 

Re Culley et al. ~ Canadian Pacifie Air Lil1es et al. 
72 D.t.R. Üd:) Li49 (B.C.S.C.) (V,acDonald,y,;:- , 

f 
., , 

, fi " '" • 

\ ~ (../ 

(1976) 
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~ 
",-,1 • li'. ... ') 

.\. 
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" . . 
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, t 

1 > 

41. \ .. 1973 B.C. (2nd Sess...) c. 119, s. 8. (R~named Hum~n Right~ode 
Ei-British Columbia 'by 1974 B.C., c. 87, s. la). Section 8 of 
the Code\,provi~s: 

, " 

"8(1) Every person has the right of 
~'J equali ty of opportuni ty based upo,n 

11 bona fide qualifications in re~t, 
oi his occupation on emp1oyment ••• 

(a) no employer shall refuse to 
emp10y or to continue to emp1oy, 
or to advance or promote that 
per'son, or to discrimina te 
agains t that: persdn il. re'spec t 
of emplo~ent ,oi"" 'a condi t'ton 
o~emp10Ynl'ent; , J, 
1lilless reasonable cause exists 
for such refusai' or discr:i:min-
ation. 

(2) For the purpose of subsectioPt (1), 

\ (a) the sex af Bny persan shall not 
constitute'reasonable càuse un-, 

~ 1ess, it're1ates to ,the maintenance 
\' 1 of publi,c de7ency;""~ - _ ' 

\ 

,42. ,The-Caurisel for the Pro'dnce ar~ued that section 8 was fiot 

,r 

"' 
43. 

, labour 1aw 1egislation and did no.t interfere with a federal 
undertaking but was, instead, a provit;l.cial law .• of general 
aR~lication bestowing statutory r1$hts which' people carry 
with th~m'when they work in federal undertakings.' MacDonald J. 

lheld that a1though sorne of the sections of the Code did not 
coyer the emp1oyer-erop10yee re~ationship~, certain section~ did 
and, moreover, they duplicatéd prohibitions enacted in the 
Canadian Labour Coge R.S.C. 1970, c. L-l.' Th~s Section 8 of 
the British, Columbi,.a Code -was, in fact, Legislation ,respecting 
employer and employ.ee relations and thus it could not apply to 
persons employed 'by a federally regulated air1ine. On the 

/~uestion of federal competence over Canadian'Civil aviation, 
(( see Centre for Research of Air and Space Law, ~ Legal, Econo .. , 

,!!!!,s and ~-Poli tica! Implica tions !2E. Canadian lli Transpor.t, 
Montreal, McGill Un~versity, 1980, pp. 49-121. 

Reported in the Editorial, The Gazette, April 26, 1980, p. 2. 
It should be noted th t this new policy is in line with the 
decisions of the Cou ts in the Harris. Maclennan and National, 
Airlines casés whi agreed that flight attendantS-Sh~~~d cease 
t<;l work in the la t trimes ter of pregnancy. The State'(6f New 
Yc>rk, Appe~late vision, 'Second Department were moré .('lpecific 
concerning when and why a pregnan~ stewardess shou1d cease flying. , ~' ~ ~ 

" ,./, .. 

, 

, 

\ 
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" 

". J •• ,in the' first five months or 
t~nty weeks of pr~nancy, 'the ex
pectant stewardess presents no greater 
ris~,than the non-pregnant st~ardess, 
th~ the twentieth ta twenty-eighth 
week of\pregnan'cy is a "gray" area 
i~ which the individua1 ~ondition of 
~ pregnant stewardess has to 'be 
considered, and that it would be no~ un
reasonahle for an air1ine ta require 
a11 pregnant stewardesses to discont-- .. , 
inue f1yin& at the twenty-eigbth 
week. ',' 

• 
" '1978 U.S.' Av., R., 688 and 697. 

! 

Conseqt,1en~ly : 
1 , 

i 

\ 

"Re~6ndent shall permi t pregnant 
ste ardesses to work untll their 
t...t ntieth we'ek of pregnancy, pro': \ 
vjded that said stewardQsses, if \ 

\
requested to d~ 50, obtain from their 
~octor a semi-mbnthly statement con
firming that their continued e~p10y-
ment, as a- s tewardess ,is 'no t a heal th 
or s~fety hazard~ , 

'- From the twentieth tà ~h'e twe~t;1 
eighth week of pregnancy, Respondeht " 
may disqualify a pregnant stewardess.' 
from further f1igbt dut Y shou1d it find, 
as~ a resul t of i ts own medical exami,n-" 
a-tion, that said s tewarde's5 can no 
longer'perform her quties without risk 
'to her hea~ th or the safety of the 
passengers and crew, or'both. 

Durirlk and after the twenty-eighth 
week o,f pregnancy R~spondent may dis-' 
qualif~ a'pregnant stewardess from fur
ther t't'igh t du cy wi thou t,regard t.-o her 
physica1 disability." 

l~78 U~S~~AV. R. 692 and 699'." 
, . 

, ) 

/ 

'" 

.. 
./ 

'" J, 

l" 

44. See comments supra whi~h suggest tnè fetus may not he affected 
it Hs mo~her experiences decreasedÎ éxygen levels. 

45. Seet for example, A. Guttmacher, Pregnancy, Miscar~iage and 
Abortion, cited supra footnote 39, 'p. 381. 
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46. AIRLINES SURVEYED Replied Did Not Reply 

c' 
Canadian 

Air Canada x 
CP Air x 
Eastern Provincial Airways (1963) Ltrl. x· -"*' 
Nqrdai r L td. x 

') 
Pacific Wes te-rn Airlines Ltd. j( 

~ "-
Queb~cait' x 

f' Responses': 5 out of /) ~-
--f.' 
." 

~ American '" 1 

\ -1 American'Airlines, lnc. x 
Braniff Airways, Ine. ,x 

, Continental Air Lines, Inc. .. 
'X 

~elta Ai: Lines, Ine. x ; 

E~stern Airlines, Ine. x 
Natio~al Airlines, Ine. x 

" North West Airlines, Ine. x 
'P~n ,Ameiiean World Airways, Inci ~, x 
Trans World Airlines" Ine. x , 1 
'United Air Lines, Ine. x • 1 
'U~ Ai:ç ,,' x 

, 

, Respons,.es: ,14 out of·l\ 

FO,rei&n tnternltional 

Aer Lingus TeQ-Irish International .. " ' ", >,,},irlines x 
Aeroflot (Sov~et Air Lines) -. x "" 
Aerolineas Arg~ntina~ 

(A'eromex'rco ) 
x 

Aeronaves de Mexico s.A. x 
Air France '\ lr, x 

~ 
Al~.tali~ x 

" British Airways 'x 
C,aribbean'Airways ... xJ, 
CeskoSlovenske Aerolinie (C.S.A~) je 

tompagnie ~atiônale de Transpo;ts' "", . 
<. Aeriens (Royal Air Maroc) (' x 

1 

El Al Israel Airlin§s Ltd. " x ' , 

~Empresa~onsolidada Cubana de \ 
. , Aviacion (Cubana) x \ 

'.~~ 
, .. 

Finnair Dy /' 
" 

X .. 
\ 

Iberia, Lineas~Espana S.A.-( 
Q .. X ... -, KLM Roya~ Dutch Air!ines - li; 

.... --..... 
, • \-
~- ' Lufthansa German Airlines 

,1 
,X ... 

~_Ol~ie Airways S.A. x 
,. 

, Pâ:bki-Linie 'Lotnicze (L.gT), ) 

lS 

'. Qantas Airways Ltd. , ~ oIX 
y' 

" . , ~ 

1. 

" ~ 

~ 
1 ._ 

,-
-t 

. 1", ... • .~ r ' . , 

\." ~, .- ___ LI _ ~ _~_ 
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47. 

27.l 

"', 

Fnreign International con!'d 

S~bena Belgian World Airways 
Swissair . 
TAP -,Trans~rtes Aereos 

Portugueses 
yarig S.A. 

., 

Repli,ed 

x 

x 

Responses: 9 

... 

,. 
Did Not Reply 

x 

Il 
X 

out of '23 
\ " Total Respon~es: 18 p~t of 4' 

See Appendices .for the full text 0' the letter~,~ 

1 

9 '",-

, J 
",. 

r 
, 

48.' Letter from Pauline L. Maughan, Law Departm~nl;,' ,Canadian Paêific, "- '. 
dated April 15, 1980", v .~- " 

50. 

, '1 
Lett2 from Richard P. MAgur~o, Cene~al Attorney, Eastern Airlines, 
Inc. , ated November 28, 1979. ." 

Lett' r from D. Mand~;ield; Division , et' du 
Conténtieux, Air France, dated JanuaT~ 3, ........ r 

51. a Letter from L.W~ Mooyaart, Legal Affairs Bureàu,' KLM R6ya1 Dutch 
Airiines, dated Novembèr 7, 1979, thé certificate~to he less than 

52. 

53. 

,''One mO~h 01d." . ' (----") , 

,t~tt~r fr al 'GrahaQl., Miner, Principal Legal 0Vicer, Qantas Al1"-
ways ,dated ovemb'er 9 f 1979. . \'. . , 

Air France, 'in addi tion, °used to r.equ.ïre tkfit a pregnant passen
ger sign a waiver form covering any liabilitt clai~ against the' 
company, throughout the w~le peri.od o~ p~gnancy: Thé waiver ..: 
was foand-~ be u,eles~ and i8 no long~r r quired. ~tter from 
D. Mandefie1d c~ted supra footnote 50. U ortunaté1y the letter 
did not state ~y the waiver was "use1ess. Presumably the air
line would be héId resÎYonsible if it did not take reasonable c~re 
of â pregnant ~assenger and 'if acted'in such a w~i as to jeopard-

,he, knowinglr, the .h~,rth of a. preg~(nt WOmap. 01" her unbom' 
child, no Pif-printed waiver would cOQstitute ~ reliable iegal 

~ deience. See also the discussi n ihfra of oth~r Legal problems 
associâted wi~pirth on board a' ai;rcraft.' " "'\Jo 

- ) ~ . 
54. The Ha.rr1ss t at10nal A1:r:l1nes .-èases •. J 

l,. .. 
55. 49~S.C. 1301:'1542 (1976)'. ' The t'e5ët: of S. 404(b) is reproduced 

in tjhè)cnapter,.on the~airl1ne aS a c:ommon.CArri~er, ·supra. 

56. 'Air Canada ( afte; th!rty. five wee~s>- the passeti8er would on1y be 
1 allQweâ ,to fly North AmeTican ro~tes); Eastern Prôvincial'Airways 
~ (1963) L't~.; NO,rdair Ltd.; ~uebecairj United Àir ~ines, Inc. ~ 

.. \ ~ 
..- ~-~ 
~ v-"" . 

, 1 , \ P .. ~ 
l 1 .. 

''IV f 
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57. 

58. 

59. 

'1 
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- .' • 1 4 " 

US Air; Bri tish Airways ! requires/t--hê meciical certi fica te after 
twenty-eight weeks); Fin~air ,Gy; Swissair (medical certificate 
on.1Y requi red in the las t twé we-eks for short-haul fligh ts; 
Transportes Aereos Portugueses (TAP) • 

./ 

K!M Royal Dutc~/Âirlines and,TAP. 
/ 

Iberia, Lineas 
"/ 

de Espana S.A. 

TAP,,' 
/ 

/1. 60 y Braniff Ai t'Ways, Inc., .Ibena and TAP. As was noted supra in 
/ footnote 44, Air Fran<:e useQ to require a waiver of liability. 

1 

For a woman to fly on TAP who~was more than thitty-five weeks 
pregnant, she'would require her own doctor's written approval, 
the authorization of TAP'5,~e?ic.~1 .. 9.~~i,ç.e.;!=, . .sbe ll\USt>';.i~n,.l'i~ ',' '.,. 

, iadf;lfnIli.-ty i-rr "f'aVbir'ft~ of TM? a'bd be escorted by a qu~ ified 
~c tOI' or ourse! . Memorandum from W. E. Abraços, Publ'ic 
Relations, TAP, undated, received Hay, 1980. ' , , 

Air Canada (on Atlantic\ and Southern services); Quebecair; 
Eastern Airlines, Inc. (but if'absolutely necessary, pregnant 
passengers in their ninth month will be allowed on board with 
a doctor's letter which must be less th an forty-eight hours old); 
Air France; Britisn Airways (if the flight is lon~er than four 
~ours duration,. the pregnant passenger is not allowed on board 
after thirty-fiV'e weeks: if the flight' is less th an four 

, l' 
hours duration, the pregnant passenger i5 not allowed on board 
after thirty-six ~eeks); Lufthansa German Afrli~es; Qant~s Air
ways'Ltd; T~ (aHer thirty-two weeks if expecting a mult'ifJle . 
- twins or more - lhrth). 

\ 
62. Barnard v. U.S. Air Coach!! &. 117 F. SUpp. 134 (S.D. Cal. 

1953) (Tobi~-n.J:): 

63.,,: C.A.B. Order 79-11-14S,p. 4. 

64. Twins or any other ltype of mutiple birth are viewed as a com
plication. 

65., According to CiE. Butler, tt-ien Vice-President of Air New Eng
land, commuter air~ines solve the problern of whether o~ no~ to 
fly pregnant passengers by the fact that their aircraft (for 
exarnple th~ nineteen-seat Twin Otters) have no stairs leading 

" to thè aircra'ft' s entran~e. instead the aireraft door folds 
down to form a stair-case. If a pre~nant woman 18 able to climb 
into the aircraft, Air New England is willing to fly her. (It 
should also be noted that the Twin Otters are not pressurized). 
This polley 15 ln line w1. th that of Frontier Airl~nes, R.M.À., Ine. 
and Texas International Airlines, whieh will not 'lnake exceptions to 
thelr rules regarding non-ambulatory. passengers on their DHc-6-JOO 
Twln Otters due to the lnabi1i ty to use boarding ll-pparatus normally 
used on larger aireraft.' -

1 
1 

~ 

.. ~ .. 
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66. Letter from James A. Clarke, General Offices, Delta Air Lines, 
Iné., dated November 6, 1979. 

67. 

. 68. 

69. 

70. 

71. 

72. 

73. 

74. 

75. 

Air Canada, Nordair Ltd" Delta Air Lines, Inc., E~sternt ,rlines, 
Inc., United Airlines, Inc., Air France, British Airways, Finnair 

'Oy, KL~ Royal Dutch Airlines, Qantas Airways, Swissair • 

Letter from Guy ~e1i~le, Solfcitor, Air Canada, dated November 
8, 1979. 

\ ( 1 

Letter from James A. Clarke cited supra footnote 57. 

Letter from Heikki Amper1a, Traffic Inspector, Finrtair dated 
April 1, 1980. 

Letter from V. Citte;rio, Passenger Relations, 'Swissair, dated 
November 15, 1979. 1 

L~tter from Graham Miner cited supra footnote 52. 

Letter from D. Mandefield cited ~upra footnote 50. 

Letter from L.W. Mooyaart ~ited supra footnote 51. 

British Airways, KLM Royal Dutch Air1ines, Qantas Airways. 

76. TAP. 

77. Memorandum from W.E. Abraços cited sU2ra footnote 60. 

78. Passenger resolution new 401 produced Recommended Practice no. 
• 1402, effective November 1, 1979. Swissair stated that they 

would adopt the Resolution as of January 1, 1980. Letter from 
V. Citterio cited supra footnote 71. 

79. The International" Air Transport Assoeiation published its first 
edition cU' its Passenger Services Conference Resolutions t:anual 
in January, 1981. In the new manual, Resolution no. 401, cited 
supra ,footnote 78, has become Resolution 700 and Recommended 
Practice no. 1402, ci ted supra ~., has become Recommended 
Practice no. 1700a. The resulting ~.A.T.A. guidelines for the 
accéptance of pregnant women are shown on the following Charil 

, \ 

j' 
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CATEGORY 

EXPECTANT MOTHERS 
in normal heal th, 
no previous mult
iple birth, no 
complication irll 
qelivery ~ec ted, 

? progress 0 r preg
~ancy certain. 

EXPECTANT MOTHERS 

t 

TIME or EX
PEèTED BIRTH 

4 weeks or more 
after d'ate of 
t~avel.ç' 

4, weeks or maTe 
after date of otherwisé 'incap

acitated~, or with travel 
complications in 
delivery expec ted, 
01' wi th progress -Sf ~ 
pregnancy uncertain 

'"", 

EXPECTANT MOTHERS, 
any condition/case 
history 

EXPECTANT MOTHERS, ~ 

any condition/casè 
history . 

• Il 

NEW MOTHERS, 
nonnal, premature, 
or with compli-
cations 

Within 4 weeks 
a"fter date Qf 
travel 

Within 7 days 
after date of 
trave1, 

Within 7 days 
after birth , 

274 

ACCEPTED wi thou t 
restrictions. Med
ical-clearance nct 
required -.r • 

ACCEPTED only after 
posi~ve medic~l 
clearance. Medical 
Informa tian Form 
(MEDIF) to be issued 
within seven days 
before commencement 
of travelo Escort 
if/as required by 

.. Medical Clearance. 
rATA Resolution 401/ 
RP 1401 ~pplies 

NOT RECOMMENDED. 
Medical clearance 
required 

NOT RECOMMENDED. 
Medical clearance 
required 

Not.e\. 
, 0 

~EDIF = Standard Medical rnform~ tion Form 
RP . - Recommended Practice 
WCHR = Wheelchair for Ramp 
WCHS = Wheelchair for Step~ 

f> 

.. 

EQUIPMENT 

,If n~eded, 
supply WCHR 
or WCHS 

J 

As specified 
by medica1 
depa"ttmentl 
advisor 

Source: Traffie Services Publications, lncapacitated Passengers Handling ~, 
~ontreal, l.A.T.A., 1980, Appendix C. 

\ 

1 
1 

1 

1 

, . 



! 

, 

~ 275 
.,. 

80. Air Canada, Nordair Ltd. and Quebecair, for example. 

81. 

Q 

82. 

83. 
>1 

84. 

85. 

86. 

87. 

88. 

89. 

C.A.B. Order ~ 79-11-148 (Docket 3~43S) dated Novernber 21, 
1979, which followed C.A.B. Order to Show Cause, Oroer 79-1 ~ 
70 (Docket 3~435) dated January Il, 1979. The Order cancel1ed, 
for examPle, Tariff no. PR-7, C,A,B. no, '352, C.T,C.(A) no. 195, 
Roles 30(A)(2), 31(A), 31(B)(1)(b) and 3S(F); C.A.B. no. 294, 
Rule 16(F); Air Tariff Corp. Agent, C.A.B. no. 55, Rules (15) 
(A)(l)(c) and 15(B}'(I)(c) for United States certified 'carriers. 

C.A.B. Order 79-1-70, p. 1. 

14 C.F.R. 221. 38( e). 

C.A.B. Order 79-1-70,p. 2. 

C.A.B. Order 79-11-148, p. 3. 

~. 
II!. 

49 U.S.C. s. 1511 (1976). 

C.A.B. Order 79-11-148,p. 5. 

Tbff n~. PR-7, Rules 'JO(A)(2) (c) and J~(F)(1)(b) 
for example, 

, 

'" 
'-, 

90. Ibid. Rule 35 (H)(3)(b). The exceptions to this regu1ation are 
Cochise Air1ines, Inc. ancl Rocky Mountain Airways, Inc. which 
will not transport a passenger expecting de1ivery within 30 
days without the certificate referred tO, ~. 

" 91. Letter from D. Mandefield cit~d supra footnote 50 0 

92. The Gaetano and Maria (1882) 7 P.D. 137; 46 L.T. 835; 30 W.R. 
766; 4 Asp. M.C.470(Court of AppeaU, (Opinion of Brett L.J.~. 
In additirn, a ship has a quasi~legal personality in that actions 
can b~ b~ought against it in rem, in a court having AdmiraIt y 
jurisdicti~n, J.H.C. MorriS:- Dicey ~ Morris ~ the Conflict ~ 
Laws' (9th ed.), London, Stevens and Sons Limited, 1973, Rule 27, - . " p. 212 et ~. 

93. ~. Rule 158,·p. 825 ~~. and Rule 181, p. 1012 ~~. 

94. ~ v. Keyn 1876 Ex. D. 63 (opinion of Lindley L.J.); Canadian 
National Steamship Co. v. Watson U.93i] 1 D.J...R. 273 JS.C,C.). 
(opinion of Duff C.J.C.); ~ v. Gordon Fin1ayson [1941.] 1 K,B, 

171 (opinion of Humphreys.J.). For an examp1e of the assimil
ation of an ai~craft ta the territory of the State of the flag v-
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if \ ~ 
see the Rome Convention of 1952 (Convention on Damage Caused ÈY 
Foreign ilic'l:aft ~ 1.!!!.!i Parties ~ ~ Sur"f;ce signed at Rome 
on October 7, 1952). Paragraph 20(2) states: 

"!2.!: lli purposes. of this Convention a 
ship or aircraft on the high seas shall 
be regarded as part of the territory of 
the State in which il is registered fl

• 

(Emphasis added) 
, 

95. This would not appear to be the case for vessels registered ,in 
the United States of Aluerica, see infra foo tno te, 114. 

96. Under the terms of the-Convention on International Civil Aviation 
signed in Chicago on December 7, 1944 (hereinafter refer'red to as 
the Chicago Convention). As of September 1980, one hundred and 
forty-three states ~e:e contrac~ing parties to this Convention. 

97. Article 17'of the Chicago Convetltion reads: 

98. 

"Aireraft have.the nationality of the 
State in which they are registered. fi , 

Article 18 reads: 

"An aircraft cannat be validly regis
.tered in more th an one state, but its 
registr~tion may be changed from one 
state to. another." 

M. R.E. Kerr and A.H.M. Evans eds., (3rd ed.) London, Stevens 
and Sons, 1964, p. 261 ~~o 

99. ~·v. Imperial Airways Ltd. (1933) 45 Ll.L.R. 316; 4.T.L.R~ 
415; 77 S.J. 337; 149 L. T. 276; 3'e Comm. Cas. 227 _(K,B.) 
(Mackinnon J.) - fitness to carry cargo. Watson v. R.C.A. ~ictor 
Co. Inc. (1934) 50 L1.L.R.~77 (Aberdeen Sheriff Court)-(Sheriff 
Merton) - salvage. P01Pjj Shipping Co. ill. v. Commercial ~ 
Assurance Co, Ltd. [194 K.B. 161; 112 L.J.K.B. 198; 168 L.T. 

'143; 59 T.L.R.-ro6; 87 S.J. 129; (l43] AlIE.R. 162 (Atkinson J.) 
- marine insurance. See a1so N.M. "Matte, Trai té de droi t aérien 
- aéronautique (3rd ed.), Paris, ed. Pedone, 1980:-p. 71 ~~. 
for other examples of the sea-air ana10gy and pp. 78-79 for 
arguments against the use of this analogy. 

100. McNair eited supra footnote 98, p. 262. 

101. Ibtd. 'p. "263, footnotes ami tted. MeNair ci tes J,M. Spaight, 
Aireraft.in Peaee and the Law, London, Longmans, 1919, in support 
'of his co~l~s:--AïthOfigh Spaight'wrote befor~ the Paris ' 
Conventiorr of 1919 had been drafted, thus pre~ating the immense 
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progress that aviation has accomplished in the last sixt Y years~ 
his vie~s on the sea-air ana10gy stili remain valid:' 

8 

"1 t is a1suYd te say". • • tha t an aero-
plane is a 'mevable object pure and simple', 
and strietly analogous to a piano! An 
aireraft is sui generis and something mid-
way between an automobile and a ship; to 
assimi1ate it entirely to the latter, and 
ta assign it that full nationality which 
historieal reasons have attributed to 
vessels; so that, in French law and to 
sorne extent in British, a ship is a float-
ing part of the national terri tory, 
would seem to the writer to be going too 
-f~r. 11- (p. 17). 

\ 

Again, in a paragTaph headed "The Essential 
Difference between Air and Sea Travel," 
he wrote: 

"For the present, at ,any rate, the usual 
view held i5 that aireraft should be 
assimilated to seacraft, and that the law 
of t~e flag should govern acts done on board. 
Simple and logieal at first sight, this 
assimilation will be found on closer ex
~mina tion, the wri ter sugges ts, to be 
neither the one nor the other. The cond
itions ~~?sea tTave1 and air trave1, sim
ilar in sorne respects, are entire1y dissfm
ilar in those which are of importance here. 
A ship is a floating home; an aircraft is 
essentiall~ a locomotive vehicle, a meehani
cal magic carpet in which one neve. settles 
down, and in which it is impossible to for
get that the journey is a brief, passing 
interlude between ordinary life and business 
at one place and ordinary life and business 
at another. The passenger's conneetion 
with the flying machine is more casual and 
transitory than with a'ship; in an over-
land journey, at any rate, he is to the air
craft, very mueh in the same relation as the 
pedestrian is to-~he motor-car·which gives 
him a lift. •• There is, in fac~" more 
similarity between a flying machine and an 
automobile th an between it and a ship; the 
analogy is obvio~sly far from perfect, but 
f9r the writer's immediate purpo.e it is a 
more helpfu1 comparison th an the other. Il 
(pp. 115-116) (footnotes omitted). 

l 
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1 
102. For ~he reasons why wthe terro 'air medium' should be used rather 

103. 

th an the term 'ai~ space' see N.M. Matte cited supra foobnote 
99, p. 68. i 

Article- l of thf Chicago Conventio.n states.: 

"The con tr ac ting S ta ~s recogni s e tha t 
everw ?t~te has complete and exclusive 
sov~eiinty over the air space ahove 
i ts / terr:Hory. " 

f' 
Article 2 s,ta-fes: 

r 
"For the- purposes of tkis' conventioll 
,;'he territory of a .State shall be 
(~eemed to be- the land areas and· terri

l torial' waters adjacent thereto under 
i the-sovereign,ty, suzerainty, protection, 
r or mandate of such Stat~." . 

J ..... ' 

104. MeNair cited supra footnote 98, p. 266. 

105. Evej a 'seaplane cannot be assimilated to an aeroplane, see • 
Polpen Shipping ~~ Ltd. v. Commercial Union Assurance ~. ~. 
ci/ted supra footno.te 99. 

<, 

106. if the"maritime Law, applicable to. the situation s'tipulates that 
faircraft are subject to the Law of. the flag, then births ~cur-
j,ring on board. an aircra·ft over the high seas bQsto~ the'$I'tizen

ship of the Sta te of :regis tra tion on the- newborn baby. But the 
question ~f whieh state has.jurisdiction when a criminal act 
oceurs in an aireraft over the high seas has been answered , 
to the effect that, in the absence of specifie legislation, it 
is not 'the state where the aireraft i5' regi;tered. In United 
States v. Cordova and Santano (1950) U.S. Av. R. l (E.D,N,y,) 
fKënnedy D.J.) it was held that federal statutes relating to 
crimes (in this case a violent assault) committed on board' 
vesséls on the high seas cannot be applied'to crimes comm~tted 
in aireraft fiying above the high seas. The same conclusion was 
r~ached in ~. V', Martin (J956,J,2 Q.B. 272; [195~ 2 W.L.R. 975; 120 
J.P. 255; 100 S.J. 323'; D-9S~ 2 AllE.R •. 86 (Devlin J.) where it 
was ,held, that being in possession çf drugs on a British air~ , 
craft outside the United Kingdom was not eontrary ta regulatian 
3.of the Dangerous Drugs Regulations, l211, sinee it only created. 
an offence if the aet constitut~ng the offence was eommitted in 
England. In addition, section 62(1) of the Civil AviatioR ~,r 
~, which states thst "Any offel,lce what~ver committed on a 
British aireraft shall, for the purpose of eonfeTring juris
dicti6n, be deemed to hav~ been.committed in sny place where the 
offender may for time heing be", dfd not create ~ffences but 
merely provided the place where an act which wes ~lready 

an offence if committed on~a British registered aireraft. 
1 

" 

• 

\ 
\ , 
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outside England ~ight be tried. However in R. v. Naylor (1962) 
1 r, - - -2 Q.B. ~27;, ~96l 3 W.L.R. 898; 125 J.P. 603; ~05 S.J. 892; 

[196g 2 AIL E.R. 932 ,(Lord Parker C.J.), the defendant had " 
been charged with 1arceny cornmitted on boaTd a British air
eraft. In that case it WàS he1d that section 62(1) of the 
f!ti.l Aviation ~, ill2. made any ac t or Jniùion which woul'd .1 

eonstitute an offence if done in England, an offence if 
cdmmitted on a British aircraft unless th~ offence in question 
was c1ear1y one of domestic application only, in which case 
section 62(1) did not apply. .., 

In the United States,· the jurisdietional gap"was c10sed by 
the Crimes an~Criminal Procedure' ~ of ~ 18 U.S.C. s. 7(5) • 
(1976): for à cornmentary, see E.G. Brown, Jurisdiction of 
United States Courts over Crimes in Air~raft, 15 Stanford L.R. 

"(1962) 45. In Canada~e releJant legis1ation is found in the 
Criminal Code, R.S.C. '1970, c. C-34, s. 6 and the Aeronautics 
Act, R.S.c:-I970, c. A-3, s. 6(6): for commentary seé Centre 
for Research of,Air and Space Law, Legal, Economie ~ Socio
Political Implications ~ Canadian Air Transport, Montrealt 
McGill University, 1980, ~p. 455-499. 

" ' , 
The Co~vention ~ Offences ~ Certain ~ ~ Com

mitted 2E. ~ Aircraft si~e<!. at"Tokyo on September 14, 1963, 
specificalty states (in article 3)'that the state of regis
tration of the aircraft is competen~ to exerc1se jurisdiction 
over offences and acts committed on 'board. (it is arguab1e 
whether this was enshrining customary 1aw or creating new law.) 
The jurisdiction was expanded in the ~onvention i2! ~ ~
pressi~n of Un1awfu1 'Seizure of Aireraft signed at The'Hague 
on December 16, 1970 (article 4) aha in the Convention for the 
Suppression of Unlawful Ac ts agains t ~ Safety 2! Civil Âvi
~ signed in Mo~trea1 on September 23, 1971 (article 5), 
but the state of ~gistràtion retained its jurisdictional com-
petency in bq'th of the subsequent Conventions. 1 

Article 1 of the Chicago Convenfion, emphasis added. 

108. Fifty-eight states c1aim a territorial sea of twelve miles; 
twenty-five states claim three miles; ten states claim six miles; 
nine states claim two-hundred miles; aIl other territorial sea 
breadths (four, ten, fifteen" eigh,teen, fifty, ohe hundred, one 
hundred and thirty and one hundred and fifty nautical miles) are 
claimed by one to four states; seven states do not make 'any ~ 
precise claims. See R. Churchill, M. ,Nordquist, S.M. ·Lay, efs. 
New Directions in the Law of the Sea, Dobbs Ferry, New York, 
Oceana Pu14llshitîg Inc. 'London, The Britisn Inst,Ùute of Inter
national and Comparative Law, 1977, Documents vol. VI, p. 845 
at pp. 881-882. Although thé Convention ~ ~ Territorial ~ 
~ ~ Contiguous ~ sign~ at Geneva on Apri~ 29, 1958,does 

, , 
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not specify th~,breadth of the 
merely that: 

tert:~:ot"Ïal sea but states 
, 

r 

"The Sovereignty of a coastal sta te 
extends to the airspace over the 
~territorial sea as well as t6 its 
bed and subsoil." 

Article 3 of the Informal Composite Negotiating Text of the 
Vnited Nations Covference on the Law of the Sea declares that: 

'''Every state has the right ta est .. 
ablish the breadth of its terri
torial sea up ta a limi t p.ot ex
ceeding twelve nautical miles 
measured from the baselines de ter-

'mined in 6ccordance with.th~present 
Convention." (Document A/Çonf. 62/, 
WP. lO·Rev. 1, 28 April 1979; as 
rev'd. by A/Conf. 62/91, 19 September 
1979.) . 

" A territorial sea of twelve miles breadth would appear to be 
the norm, but at present, there is no uniform rule on the sea-
ward extension of national airspace. ' 

If the Legal status of the territorial waters can be 
assimilated to that of the adjacent land'ivas, the exclusive 

'e.conomic zone (E.E.Z.) cannot be said to be part of a statels 
territory. See article 5~ of the Informal Composite Negotiàting 
Text cited supra, 0\ the rights, jurisdictian and obligations 
of the coastal state in the exclusive economic zone: 

"1. In the exclusive economic zone, 
the coastal Stat~ has: 

a) sovereign rïghts for the purpose of 
exploring. and exploiting, conserving and 
managing the natural rësources, whether liv
ing or non-living, of the seabed and subsoi1 
and the ~uperjacent waters, and with regard 
to other activities ~or the economic ex
ploitation and exploration of the zone, such 
as the production of energy1from the water, 
currents and winds: 

b) jurisdiction as provided for in the 
relevant provisions of the present Convention 
wi th regard. to: 

i) 

il) 
iH) 

the establi&hment and use of artificial 
.islands,_inst;al1ations and structures; -

marine scientific research; 
the preservation of the marine environ-

./ 
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c) other rights and duties provided for in 
the pre$ent Convention... . \ 

2. In exercising its ri~hts a~d p~rform
ing !ts duties under. the present Conve,ntion in 
the exclusive ecqnomic zone, the coast~ State 
shall have due regafd to the ~ights and duties 
of 0 ther S ta tes, and shall ac t in a manner " 
compatible W\th~he provisio~s of the present 
Convention. r 

3. The rights set out in the article " 
wi th respec t to the bed and subsoil shall be 
exercised in sccordance with Part VI of the 
present Convention." . . 

, 

. i' (Twenty-five states claim an exclusive economic zone ot 
hûndred miles, while sixteen states claim twelve miles. 
Di1:ec tions !.!l ~ ~ 2f ~ ~ ci ted supra p. 882). 

two
New 

109. 

110. 

Ill. 

112. 

ll3. 

!n addition to the E. E. Z., ther~ is' ulcontigUOUS zone 
(twelve miles wide: see article 24 of the Convention on fhe 
TerritoDial Ses and the Contiguous Zone) and the ADIZ(Al.r 
Defence Identification Zone) which extends for up ta two
hurtdred miles, (see J.A. Martial, State Control of t~e Air 
Space ~ the Terri toriel Sea and the ContiguousZone,)o C.B.R. 
(1952), p. 245). The ~welve miles of the contiguous zone and 
the two~hundred miles of the ADIZ are based on one hour's 
cruising time from the shore for a sh~p and an ~eroplane, 
resp-ectively •. bn the general'problem of the delimitation of 
the air medium With respect to the 1aw of tlie' sea see N.M. Matte, 
De la mer territoriale à l'air "territorial", Paris, ed. Pedone, 
'1965.-/ --' • 

See~. 

J.W. R. Taylor ed., Jane's pocket ~ ~ Commercial Tr~nSpoIt 
~ircraft, New York, Macmillan Publishing Co.; Inc. 1976, p. 189. 

.!l?li. p. 63. 

llli. p. 21. 

" 

'Aç~qrding to the Civil Aviation (Births, Deaths ~ Missing ~
~) Regulations ~, S.I. 1948 no. 1411, (made under s. 43 of 
the Civil Aviation Ac~ 1946 and preserved by s. 70(2) of the 
Civi~ation~, 1949)~ Âppendix A, the form on which retu~ 
are made in the case of a birth on board an aircraft for the 
putposes of section 55 of the Civil Aviation Act, 1949 (inserted 
by S.I. 1972 no. 323), for "pl~f birth" t~ap~imate 
position must be given e.g. "40 miles west of Lisbon," "over 
Diéppe", Hover Northern France". Wi th the advent of the Con
c:orde, it ( suggested ths't it would be extremely. difficul t ta 

( 

.\ 
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stat~ the aircraft's position with the precisiun that "40 miles 
westiof Lisbon" requires. 

8 u.1;c: 55,1401, 1408 (1976). There are however regulations 
wi tnf. respec t ta a birth occurrip.g on. board a maritime vessel 
ta the extent tha t a bi rth mus t be recorded in the ship' s log 
~o~: ~ 

"Every vessel making voyages from a port 
in the United States ta any foreign port, 
or, being of the burden of seventy-five 
tons or upward, from a port on the Atlantic 
to a port on the Pacifie, or ViCe-Vera, 
shall have an official log book; and 
every mas ter of such vessel shal1 mak ~~ 
or cause to be made therein, entries of 
the fo1lowing matters, that is ta say: 

• . . . 
Seventh. Every birth happening on bo'ard, 
with the sex of the infant, and the names 
of the parents." (46 U.S.C. s. 201 (1916) ). 

, 
115. R.S.C. 1970, c. C-19. 

116. Ibid., ss. 4-5. 

117. S.C. 1974-75-76, ~ol. II, c. 108. 

118. Ibid., s. 3(1). 
(Canada, Gazette 

The Act came into 
1977, Part l, vo\. 

r 
force on February 15, 1977 
III, p. 880.). 

119. Ibid., s. 2(2) 
11-

120. The date of the' coming into forc,e of the Act, see supra foot
note 118. 

121. E.g. (rom Toronto, Montreal or Calgary. 

122. __ E. g. from .New York, Bos ton or San Fral~isco. 

123. 

124. 

1-25. 

E.g. ta London, Manthestêr or Glasgow. 

Cited supra footnote 117. 

> , ~ 
E. Mapelli, Miscelaneà Juridico-Aeronautica, Revista General de 
Derecho, Valencia (Espa~a), 19~, reprinted in E. Mapelli, 
Trabajos de DRrecho Aeronautico ~ ~ Espacio, Colecci6n ~ 
Estudios JUTïdicos (vol. ,II), Madrid, Instituto Iberoamericano 
de Oerecho Aeronautico y del Esp,acio y de l~ Av:i:aciOn Comerciéil, 
1978, p. 434. 

1 

, If( 
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126. For ,the' purposes of this discussion, birth on board domestic 
• flights will not be consi~ered. 

,/ 127. In Canada': the Irrmigration Act S.C. 1976, c. 52, s. 9(1). A 
child born on a Canadi'an registered aircraft on a flight from 
the U.S.A. to Canada should according to the argument advanced 
supra in the te.xt, need ne1ther a :pa.ssport nor a visa since the 
child has been born a Canaqian citizen and thus has a right to 
enter or to r~in in Canad~ See the Lmmipration Act, s. 4(1). 
In the United States: 8 U.S.C.s.s. 1182 (26) (1976). BUateral 
air transpo-rt agreements between the two countTtes require that 
passport and visa regulations of both countries b~ respected. 

128. 

129. 

130. 

8 U.S.C. s. 1182. (26) (1976). . .. 
Although they are not applicable tn North_~erica, it should.be 
noted that in the General Conditions ·of Cardage, published by 
the International Air Transport Association, Article III (d) 
mentions ethat a ticket is not...transferable and this was held ;Ô 
be the case in ~ v. IBritish Airways 15 Avi. 18,122 (N. Y. CÇ.iv. 
Ct. 1980),. a case involving lost baggage. Thus the idea of 
wri ting in "plus infant" on the mother 1 s ticket and thus trans
ferring its applicability to the baby would be untenable. 

A log book is required to be'carried on board an aireraft at 
aIL times, see Chicago Cenvention; 1944, articles 29(d) and 34. 
See also the Draft C4:>nvention on Th,e ~ status 9f the Mr
eraft Commander of 1947, prepared by the International Civil 
Aviation Organizatibn (as revised in Parts by th& règal ad hoc 
committee), article 7. See'also the Civil Avi-.ation (Births, 
Deaths ~ Missing Persons) Regulations 1948 cited supra foot
note 23,~ which require that' the person in eotmnand of the air
craft must record in the journey logbook the' pa.rl.lculâ,rs of 
any such birth or death and meke such record available to the 
ownerf~ as soon as prae tieable. "Person in cotmnand lt of an ai r
craft me~~, in ,a case where a person other th an the pilot is 
in command of the aireraft, that person, and in any other case, ' 
the pilot. Regulation 2(5). The Spanish solution to this 
prob em is found in article 30 of their Civil Code whereby to 
hav civil effects a fet~s is only eonsi~ered toïhave been born 
wh h has lived for forty-eight hours outside the womb. Thus 

r any f1ight of less than forty-hours duration, a baby born 
on board would'~ot be req~ired to be .i~ possession of any 
documents since it w~uld not be considered a p~rson for sueh 
purpose's. See lE. Mapelli, Miscelanea Juridico-Aeronautico, 
ci ted supra foPtnote 125. The Spanish Civil Code appears to 
have adopted ~-unique position even among civil law eountries. 
The Code Napo~éon (article 725) and the Quebec Civil Code 
(article 608) tie the issue of Iegal personality in wi~h the 

... 
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qualities required to inherit, namely~ the cp-ild must be con
ceived and bom viable. The Revised Quebec Civil Code (article 
28) removes the issue of legal persona1ity from ·tneo regime of, 
successions and app1ies it generally. How~ver, it maintains the 
requirement for an infant to be born viable ~n order for it ta 
be capable of acquiring Legal rights. The Gennan' Civil Code 
(article 1) grant5 the capacity to have legal rights ta a,chil~ 
when its birth has been completed on 'the other hand, according 
to the laws governing successions (article 1923) in order to be 
capable of inheriting, ~ child already concei~d i5 considered 
to' have been born b~fore the devolvement of the succession. 
Thus the Spanish solution c6uld not be utilised in other~uris-
dictions.. . ,~ , /. 

The Convention i2!. the Unification of C~rt;in RulES'Relattng to", • 
International Transportation ~ ~ signed at Warsaw on October 
12, 1929. As far as the carrierls defences and·limits of liabil
ity are conçerned, tne Civil Aeronautics Boôrd Agreement signed 
in Montreal on May 4, 1966 (C.A.B. docket' 18,900) will apply. 

Ibid.t article l( 1). Children under two years of _age on flights 
bet~e~n the Uni ted States, and Canada travel free of -cha7&~ pro
vided tbat they are accompanied by a fare-paying pa&senger and 
that they are nat~llocated a'seat. 

t-
\ 

l'id. article 3(2). See Grey ~~. v. American Âirlines, lne. 
95\F. Supp. 756; 3 Avi. 17,404 (S.D.N.Y. 1950); affld. 227 F. ln 

2d.282; 4 Avi 17,811 (24. Ciro 1955' (Medina,C.J.); cert; den'd. 
350 V.S. 989. Regard1ess of the requirement to issue e ch 
passenger with a separa te ticket, it is standard indùs't y Jfto: 
eedure to issue one ticket to the accompanying adult and simply 
endorse it "& IN" to ingicate that an infant will he ,!;..ravelling 
with the adult, that the infant is being carried at no 'charge, 
and that the infant is not entitled ta occupy a seat. See r 
Resolution 20.10 of the Trade Practices'Manuai issued by the 
Air Traffic Conference o~rica'4 The Manuel is 'the North 
American carriers' equivaüent of the Inte~ational Air Trans-
port Association's Conditions 2f Carriage. 

" " , 

Alth9ugh it is obviously the custom and practice fo~ North 
American~irlines not to issue a separate ti€ket to the infant, 

I( 
in case of injury the airline would be liable for uniimited 
damages for its.failure to deliver a ~icket-on .behalf of the ~n
fânt. Many airlines (e.g. Air Canada) also issue a joint ticket 
on which a husband and wife may travel at a reduced fare. lt i5 
"strongly suggested that in the event of in jury, one of the con
jugal p'sir could claim unlimited damages from the carrier.' The' 
Guatemala Protocol (ProtocQ1 to Amend the Convention for the Uni
fica tio • of Certain Rules Relating to Interna tional effiiage ~. 
g;. Signe at Warsaw ~ il Octqber 1929 .!! Amended ~ .!:!!!;, Protocol 
Done !! the Hague ~ 28 September 19.55) signed at Guaten;ta City 1 

. ) 

( 

.. 

, 
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on Mar~h 8, 1971 would amend this article 50 that individual DT 

collective documents of carriage cou1d be delivered. However 
in the situation of an on board birth, it is un1ikely that an 
individual ticket could be converted ta a collective tickeq 

Q ~ post facto. In addition, it is unlikely that the Guatemala 
Protocol will ever enter into fo~ce due to its entry being 
implicitly conditiona1 upon its ratification by the United 
States, unless it ~nters into, force via th~ndirect route by 
way of Additional,Prot~o1 ~. 1 (Amending the Convention for 

~he Unification of<tertain Rules Relating to International Car-
/ ,~iage ÈY Air signed at Warsaw ~ 11. October ~ ~ Amended ÈY 

the Pro toco l done a t The Hague ~ 28 Sep tember 1955 cend ÈY the 
Protocol done at Guatemala on 8 March 1971) signed at Montreal 
on Sept~mber 2~ 1975, becoming ~tive. The I.A.T.A. Con
di tions of Carriage defines a passenger as "a"ny persan, except 
members of the crew, carried or ta be carried in an aircraft 
wi th_ the consent of Carrier." (Emphasis added)~ 

134. Warsaw Convention article 3(2). 

135. The desire by the courts in the United States to avoid the im
position'of the low ~imits of 1iabi1ity contained in the un
amended Warsaw Convention has led them to bring various legal 
devices to bear. The first concept espoused waS that of in
adequate delivery. Two cases involving The Flying Tiger Line 
(Warren v. ~ F1ying Jiger ~, Inc. 234 F. Supp. ~23; 9 Avi, 
17,621 (S.D. Cal. 1964 ; rev d. 352 F. 2d. 494; 9 AV1. 17,848 
(9th Ciro 1965) (Hal!\ley C.J.); subsequent proceedings 9 Av!. 
18,295 (N.D. Cal. 1966) and Mertens V. The F1ying Tiger ~, 

~;-fnc,. 8 Avi. 18,023, (S.D.N.Y. 1963); 9 Av!. 17,187 (S.D.N.Y. 1963); 
aif ' d •. 341 F. 2d. 851, 9 Avi. 17,475 (2d. Ciro 1965) (Marshall 
C.J.); cert. den ' d.382 U.S •. 816; reh'd. den'd. 382 U.S. 933) 
stand for the proposition that the ticket must be de1ivered to 
the'passenger in sufficient time to enable him to read the 
conditions printed on the ticket and to obtain additional 

,f1ight insurance. The delivery of a ticket to a serviceman 
;fter he had boarded the aircraft or at the foot of the board
ing ramp was not adequate delivery as .equired by article 3(2) 
of the War~aw Convention. the principle of inadequate or in
sufficient delivery was established by these two cases. It 
had been pleaded previous1y in the case of ~ v. Pan American 
Ai rWays, Inc. 2 Avi. 14,556 (N.Y.S.C. 1948); aff ' d.299 N.Y. 88; 
85 N.E. 2d. 880;2 Avi 14,911 (N.Y.C.A. 1949); cert. den'd sub. 
nom. Froman v. Pan American Airways, ~. 349 ~.S. 947; 4 Avi. 
17,682 (1955) but was not upheld. However the ~ casa is 
distinguishible because·the ticket which contained the plaintiff's 
name and fa1~ particulars as to the intended.route as weil as a 
reference to the carrier's liabi1ity limitation under the Warsaw 
Convention, had been laid before yh plaintiff on a table at 
~he ~irport of de~arture. 
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The second notion adopted wa~ that of constructive non
delivery. The leading case in this area is that pf Lisi v. 
Alitalia -~ ~ Italiane~. 9 A.i. 18,120 (S.D.N.Y. 
1966); aff'd.253 F. Supp. 237; 9 Avi. 18,374 (2d: Ciro 1966) 
Kaufman C.J., Moore C.J. dissenting)j aff'd. by an equally 
divided court 390 U.S. 455 (1968). MacMahon D.J. of the 
District Court held that the delivery of an air travel ticket 
which contained the printed notice of the applicability of the 
Warsaw Convention's exc~lpatory provisions in such small type 
as could be described as having the notice 

failed 
bllity 
to othe 
was in 

"camouflaged in Lillipu tian print in, 
~a t~iclùat, Of\ 'Conditions of Contract' 
••• Indeed the exculpatory state
ments on which the defendant relies 
are virtually invisible. They are 
ineffectively positioned, dimi~u
tively sized, and unemphasized by 
b01d face type, contrasting cclour, 
or anything else. The simple truth ' 
is that their presence is concealed." j' 
(253 F. Supp. 237 at 243), 

to give the passenger the require~otice that the ria
limitation'provisions of the Convention were applicable 
flight and thus constructive non.delivery of the 'ticket 
evidence. 

In the United States, this decision has been fol1owed in 
a number of cases, amongst them Egan v. KoUsman IInstrument 
~. et al. 9 Avi. 17,280 and 17,789 (N.Y.S.C. 1964); 9 Avi. 
18,247 (N.Y.S.C. Appel. Div. 1966); rev'd .• 287 N.Y.S. 2d. 160; 
10 Avi. 17,651 (N.Y.C.A. 1967) (Fuld C.J.). 

In Canada, with respect ta the Warsaw Convention, the 
requiremen~ of readable print has not been endorsed by the 
courts. See Ludecke v. Canadian Pacific Air Lines Ltd. 12 Avi. 
17,191' (Que. S.C. 1971); rev'd.U Avi. 17,454 (Que.C.A. 1974); 
aff'd.26 N.R. 302 (S.C.C. 1979). With respect to ~ Hague 
P~otocol (Protocol te Amend the Convention for the UnifJ~ation 
~,Certain Rules Re1ating ~ International Carriage ~ ~ 
signed !! W~ ~ 11 October ~) of 1955 which requires the 
passengeI; ticket to include "notice" to the effec t tha t the 
Warsaw Convention may be 'applicable and, if so, the Convention 
1imits the carrier's liability (article III). The Canadian l 
courts have cQncurred in the~equi~ement of read~~le piint. 
See Montreal T~ust Company v.'tanadian Pacific Air1ines Ltd. 
12 ,!\vi. 17,lJ7lQüe. S.C. 1971); rev'd~ 13 Avi. 17,4p6 (Que. 
C.A. 1974); rev'd, 1977 2 Ll. Rt' 80; 14 Avi. 17,)10;'1976 U.S. 
Av. R. 469 (S.c.c. 1976) (Ritchie J., Judson J. dissenting). 

It shoù1d be noted that the C.A.B. Agreement of 1966 
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stipulates that the notice coneerning limited liability·must 
be in at least ten point modern type and in an ink which contrasts 
with the ticket stock (article 2). . 

136. Aeeordimg to the U.K.-~ of ~ Air and ~'Traffic Regul
ations 1976, S.I. 1976 No. 1983, r.-sTl)(d), a stowaway is a 
person who has not the consent of an authorized persan ta his 
being carried on an aircraft or who h1des on it with the 
intent of being carried. According to Black's Law Dictionary 
(4th ed.), St. Paul, Minnesota, Wes~ Publishing Co., 1968, a 
stowaway is one who conceals himself aboard an out-going 
vessel for the purpose of obtaining free passage. U.S. ~ !!le 
Candreva v. Smith, (N.D. IlI,);aff'd. 27 F. 2d. 642-r7th Ciro 
1928) (Alschu1er C.J.). 

137. British Railways Board v. Herrington [1971]1 AllE.R. 897 (C.A.); 
affid. on other grOütid'S [1972] A.C. 877 j [1972] 1 AlI E.R. 749 
(H. of L.) (Lord Reid). Veinot v. Kerr Addison Mines Ltd. (1973) 
31 D.L.R. (3d.) 257 (Ont. ,C.A.); rev'd.in a 5 to~cr;ron 
(1975) 3 N.R. 94 ~S.C.C.) .(Diekson J.). 

138. Vienot v. Kerr Addison Mines Ltd. (1975) 3 N.R. 94 at 97. ---- - --"-' ' ........ 

139. P. Martin, J.O. MeC1ean, E. de Montlaur Martin, J. Bristow, . 

140. 

141. 

142. 

143. 

144. 

145. 

146. 

J.L. Brooks (eds.~, Shawcross and Biaumont on Air Law, London, 
Butterworths, 1977, para. 383,~ 378. According ~the editors, 
the possibility exists due to the incidence of persons stowing 
away'in the wheel bay and other parts of the aireraft. 

For ,example, the letter from Dr. Horst H. Renemann of Deutsche 
Lufthansa Akteingese11schaft dated January 30, 1980. 

The Warsaw Convention article 25. 

TÀe Hague Protocol article XIII amending article 25 of the War
~ Convention. 

Article 21. On contributory negligence, see the chapter on the 
handicapped supra. 
Article il was not amended by The Hague Protocol. 

. ' . 
Article V~I amending article 21 of 
maintaining the defence and making 
not dependent upon the ~ fori. 

Artic;le 1(2). 
, 

the Warsaw Convention but 
it genera11y applicable and 

147. There has been at least one case in which the passenger has had _ 
to compensate the carrier for the costs of an unseheduled 1~ 
for safety reasons, in that case the presence of a hi.g-htf"inf;1am': 
mable materia1 carried onto the aireraft by a passenger. Deutsche 
Flugdienst v. HUetzen 1961 Z.L.W. 205 (Court of lst. Instance 
Frankfort) .. 
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o 

148. None of the "airlines lihich replied to the questionnaire had ever 
been involved in a law suit in connection with the~carriage of 
prégnan~women; any resultant miscarriages, or on-board births. 

'. 

-

< - • 
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/ 

THE OLD ÀND THE YOUNG 

THE ELDÉRLY , 

Background 
o 

The supposed problem of discrimination practiced agalnst 
"----- - ,,) 

eIderIy passengers was One of the mainsprlngs of the C ,A ,B, Show Cause '" 

1 - 2 3 Order which led ta the cancellatlori of various tariff rules which 

permi t ted U. S. certlfled carriers to refuse to t:a.nsport passengers 

"whose CO~duct, s~tus, age or mental'" or physical, condition ls su~h as' . 
ta make such refusaI or remQval necessar.y for the reasonable safety . , 

or comfort of other passengers or Invol ves any unusual hazard or risk 

to themsel ves • • .,~ 4 

,\ 
The Board considered 1t inherently dis~r1m1natôry that age 

should be a crlter10n for refusaI of service ~--

'1 
1 

1 

i 
1 

"And there 15 no other clrcumstance 
which age, standing alone, cao PQsslbly , . 
justUy a rf;!fusal of service. Elderly 
persans who are lnfirm may be refused ' 
service, lf warranted, on the basis of 
their cond.!:tlon. Those who are not have 
the right to servfce as 'any other passenger ... 5 

. 
The ~slc pro~lem wlth be

q
lng ~ùd ls (if a problem exista at aU) 

tk:%. ~r c~ers appe~ ta autom8.ticallY associate advanced age wlth' 

1 Î 

\ 

D 
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infir.m1ty-and they are mindful of tqe'fact that if they voluntarily . . 
;j accept an -e1derly and inf~~ pa.sseng~r· they will be require~ to 

1 1 6-
render the spécial care and assistance nece~Sa.ry. As has been collÎ-

mented upon ih the ,'sect~on of this s:tudy deali~ with the hancÏiJpped, 
! 

the airllnes do not show any willingness to render special services to 

passengers ln general, and by ch.a.ràcterlsing an e1der1y passenger .. -
f;. , ~ ~ 1 

-, (whO may'be some~hat slow in eating thelr Meal or unsteady'on their 

1 

,l.., 

feet, whilst progressing clown the ais1e to reach the washrQoms) as in-
• , ~il . 

firm gives the a:ulhes the ~ght to l1mit the numbers of such personâ 

per flight for reasons of safety in tha.t they wouYd require the ass~t

ance of another person to malte an expedi tious eva.cua ~lon oi an airerait. 7 

By being characterlsed as ln:fim, the whole array; of. restrictions and 

,règulatlons concern1ng handicapped travellers, such as advance lt'eserv-

ations and notification of disab1l1ty, ,production of recel'lt medical 

, 8 
certifica.tes~~and accompa~ment by attendants could qe imposed on the 

elder1y. Dismayed tha.t under the then current tariff pro'Usions an 

a1r1ine had been granted,unrestrained authority to refuse service to any , , 

elderly traveUer, even one f'h perfect health, on the bas.1s of an 

agent' s opinion that the passe nger , s age alohe migl)t present some hazard, 
/ 

, l , 

, the C ,A.B. published a notice of p:ropose(3., l:u1emaking sta tlng that i t 

/ 

, , 
/ 

lntended'to ~dd a new part to the regulatlons dealing with "Non-Discrim 
1 

/ 

lnatlon ~ the Basle of ~". 9 \ 

/ 
;' 

1 

;' 

" . 

.' 
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( 

The proposed rulemaking seems to be a solution looking for 

a problem; as will be discusséd later in this chapter, the only dis-

crimination practiced with regard to elderly persons appears to be 

beneficial, that ia, they à.re eligible for reduced fares. The Govern-
, 

ment pol1cl malten, ho weve} , axe obviously not conv1nced that there 

is no problem regarding the treatment of elderly people by the air

"l1nes, éIrIld the proposet\ new ree;Ula:t,ions have their root~ in Congress' 

enactment of the'~ Discrimination 4.ct ,2! 197.5.10 ' The :Bo~ri has 

1 • 
commented l.lpon the fact that age discrimination does no~ appear to be 

a real prob'lem, both 1n,~A-t·s comments to the public and to the, govern

ment authorities, and the sole reason for pub~ishing the proposed rule-. ,. , 
. 11 

making ia t'o comply with the ·provisions of the ~ DiacrillÜnatiOn Act. 

l Whellher f'u1f1l1i~ a present ne'ed or' not, the proposed rule

making ia a "cop out". On the ;f'undamental issue bf structural modifi

cation, the rulémaking would not require air taxis or the operatora of 

other emal1~aircraft to alter their a~rafi 'to ac~ommOdate the elde~ly 
" ". , 

or ema.ll chlldren. The H.E.W. lmplementing regulation indicates ~hat 
~ ". 1 \ • 

~ . " ... -
a carrier may "t:ak.e an action that exc1udes SOlDe. people' fro!ll, or denf-es 

them benefi ts of, air tÎ'avel if tha. t ,.action "i! ~1sed 0'0 a factoz:. ~the~ 
'" ' ... ~ 

·than age, even though that action may have, a. disproportionate efiect on 
~ w ,. • 

1~' . 
persons of different ages ft : su~h an action would be justified i~ i t 

bore a direct and substantial re1ationsh1p to the normal operation of 

" 
, 0 
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,~e carrier.. Sincè small airi:l:aft aie 'used extensively ,to provide 

service to small commun1tie~:~~ fo; taxi services, thei; size ls 
... (,;tl\ '\0. 

directly and substantlally re~(tea.to their normal operations and, 
, 

,thus, renders them exempt from modification requirements. Any possi-
\' , 

ble objections wh1~h n;~n to this status g,uo approach are f9bbed off ,. 

with reference to tpe proposed rulemaking on non-discrimination against 

the h$.ndicapped13 wHlch, as was revealed in the earlier' discussion on 

that sUbject, containe no directives regarding structural ~od1fication 
, . 

aimed ~t facilitatlng the access to, or accommodation'withïn, aireraft 
~ ~ 14 

for disabled per~o~s in general, or the e1derly in P!'Lrticular. 

The 'appli~abi1i ty of the r.ulema.~ng ls not ,11m! ~d to the 
~ . - 15 

coverage of the H .E.W. implementing r-egulatlon and would apply to .., . " 

all air carriers not mere1y those receiving Federal financ~al asslst-

'16, 1 
uce. . But, discrete as always, the proposaI is framed iil the al ter-. . 
native ~d ~ou1d he made to apply lUere1y to, the rCiPients of Federal. 

funds.17 If thé rulemaking were' accepted ln thljs fom Us impact would 

be approximately zero, given th? discreti~n a.f:/orde~ to air carriers by 
" /' . , 

the H.E. li. implementing regula tions ctiscussed above. 

Apart :f"l:'om the applicati0l':1 provls1"Ons, the -Board' s proposaI, 

• follows the H.E.W. implellen fng regulation and prohibits air carriers 
~ ~ . ':.' .' . 

from eXcluding. a'ny 'pe?=,sons rom participation in, den"lng them the . . 
penefit,.of, or otherwise bjecting them to discrimination in, the 
.' , 

provision ~f air' transportation or related services"IB w~st permitting 
, '. , 1 • , 

. ' .. 
. !'. 

., \, i·1 
,. 1 

'/ 

1 

/ 
/ 

/ 

1 
1 

! 

1 

) 

, . 

1 
l' 
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four speclfied exceptions to this general prohibitiQn.19 The burden 

of proving that a. discl.'imina.tOl1 a.ction falls wi thin one of these 

20 exceptions would be on the carrier. 

, The rule~ng calls for ca.rr1ers'to complete Wl.'itten self-

.JI' , 21 
evaluations of compliance with ~e ~ Discrimination Act, and 1t 

seems that a. dispute ovar whether recipients of Federal financial 
~ ~ 

assistance should he ;equired to submit self-evaluations has a.r1sen 
\, 

which appears to be th~ stumbllng block in the path of ratification of 
" 

the pt'OJ>Osed rulemaking. 23 7 

Discount faxes - past :e9l1cy 

One a.rea. ln whiqh discrimination defini tely 15 practiced 
, 

towards the elderly ls ln the a.rea of discount fares, but in this respect , 

the treatment is purely preferential. Needless to say, the ~ Discrim

Ination Act of ,19?~ did not affect th~ special discounts which· airlines 

24 offer to senior citizens. 
\ 

T~ Clvil Aeronàutics BoI.rd extensi vely examined the concept 

of discr1m1na.~ion ln ~1D-g duri. Phase 5 (Dis~ount Fares) of the .j 

Domest1c Passtr Faro 'Investi a: on. Ja:ua:ry 1970 te Decèmber 1974.25 J 
That proceedi follo:wed the judlc al d.1sa,pproval, ln the cases of Trans" 

- ,1\ e6 .. ' -
cont~nental. Bu Systemi 11\c. ~ c. .B"': • a.nd Trailwa.ys of ,Ne~ ~ngland, 

~. v. C.A ,B ~ .• ~ :~f ·tpe a.rd?s without hearlog, of complaints 

àga,inst the th n .. exi~Jl~ ':youthlt
, "young adult" and "f~ly" fares. 

. l' /,~-<~/j. 
/ / . . . , \ 

' . i ,~' 

\ 

- 1 

\ 
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1 
Following protracted litigation, the Board-ultimately held 

1 
/ 

such rates to be unreasonably d.1scrlminatory and :d1rected their can-

-
cellation. The C.A.B. rejected contentions thfit sueh discounts were 

cost-baseÇ. or t.hat the st1mu1at~on of traific which they promoted 
1 

ben~fl tted all passengers by permi tting the utllizatlon of more 

èfficlent eapacity and lower unit costs}8 AU discOUnt fares were 

/ 29 
held to "burden the fare level when viewed over the long run". The 

Board ~oncluded that any benefits derived'were in~ufflcient to ~t 
de~ from the "rulec of equity", requiring lil~_e priee for like 

- , 

serv1cë. That 'rule, as was noted by the"Board, has been descrlbed as . r-

~the very core- and essence of ,the fare structure in the transportation. , . 
JO . 

industry" and as such i t deserves a bettez: fate th~ to be ren~d 
» 

a mea.n1ngless phrase by the use of 
<4' "-/IJ 
justly discrimlnat.o,r,y ra"~. 

spurious justifications for un-
11 

Discount fares - a new approach? 

In light of the ~:r,-lineS Deregulation A~t.:6f '1~n831 which 

creates wide 'zones wi thin whieh earriers may affer most domestk ,passen-· 
- ""-

ger fares free of Board Interference as to their reasonableness, ~ the 

Board is proposingz ( 

/ 
/-' "to elarify and modify i ts polle1es '-

relat1ng to discrimination, prejudice, 
and preference 1n priclng, so as to 
interfere wi th carriers' marketing 
judgments only on a persuasive shol4ng 

... ~, ! 

1') , 

.. "f 
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tha. t Interests worthy of protection are 
imperUed and that consumer' s welfare " 
can be better served thxough achievable 

'alterœtives to the cha.llenged l'are. "JJ 

• '1. 

1 
• 

,~ .. (Inv1dious (such as racial, religious or sexua.l) or predatory discrim-

inat10n will not be tolerated, and the Board "has reserved the power too 

ih~enene should a carrier pltently.abuse the 'rple discretion the 

~o1 allow~'~ J4 / ~ , 

Although the Airl1ne~DeregUlati-gn Act spared untu 1983 S5. 
~~ Il 

403 Cb) and 40/.1. Cb) of thé- Federal Aviation Act ~:±2.?§.,35 ,the C.A.B. 
" . 

ls now giving serious consideration to peImitting "status fares" i.e. 

discount' fares :which can only be taken advantage of if a person has a ,.. 
certain status, such as youth, student, senior citizen or fà1nily fares. 

, , 

These ~s are obvioua1.y discrlminatory though the Board attempts to 

rationalise this new approach by reference to the obi ter remarks of 

Crompton y. in the ea:rly Engl\sh cas~ of Garlon. v. Bri-stol i ~xeteJ;'é~' 
~. 36 that . "charging other -people too Il t~o~ chart9;ng y:~too 

,muCh,"3? and its philosophy takes refuge in such"pious statements as: 

~ ... 

"Price discrimination in the presence 
of substan:t;.lal. market power can aIso 
be' -a.dvantageous from the standpoint of 
economic efficiencn by 'perm! ttj,.ng the 
carriers to segment markets and offer'a 
wide variety of low priee options, as 
opposed to forcing them to offer a single 
priee lilubstant1ally above their i costs, . 
Ne "maxindze the ab1l1 ty of aD. consumers 
w1l1ing tp pay the marginal costs of 
servi~e-io find an aeceptabl~ fin ."3~ 

( 
\ ) 

\ '}:. 

/" 

" 
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) 

The C.A.B. ia aware ;t.hat the appea.ra.nce of fairness can 

bEt as important as the reali ty • Ci ven the ega.;Li tari an norms which 

~rvade societ: toda.~: consumers who are foreclosed from utllising 

a. low fare because of their status will likely percei ve a. han to 

the~ interests.J9 The perceived ha.rm is well ll~ustrated by the 

40 GaUagher v. A11~a.-L1nee Aeree Italiane, S.p.l\. case. ,The 

plaintif! ln that case, taen ag~d twenty-seven, atte~pted ta pure hase 

a ticket fr<>m the defendant f'Or 'an international' ni~ht to Italy..,a.t 

the youth fare of $202. )Bec~use Ali talla t s youth fare only applied --- ' 
to travellers aged between, twelve and twenty-flve, the plaintiff was . ~ 

not allowed the discount and was charged the regular fare of $707, 

whilst her twenty-three year old slster was c~ged the lower fare. 
. \ 

It watt subsequently disc~vered that this y:outh fare and others had been 

sold plrl.or to the "date aD which the carrler's Youth Fare tariff was ta 
, , 

" 
come l!lto effect, and Ali ~la was subsequently fln,d for i ts Illegal 

conduct. Si_bllng rlvalry had, however, reared its bead and the 

"charging other people too Il ttle 15 not cha:rglng you too much" adage 

notvithstand.1ng, the eIder slster brought a class action, under s. 404-

(h) of the Federal Aviation Act of 12.2§., for damages sufferea. 

The District Court found that'the plaintiffs had not been 

damaged aince no actual harn was caused by Ali talla' s admit tedly l11egaJ. 

conduct. In oroer to recover damagès, a plaintiff has to show they were 

actually harmed by the defendant's unlawful conduct and, where the .. 
legal ln jury ls of an economic cbaracter, "the Injured party ls to be ,. 



+, 

placed, as neax as may be, in the situation he would have oecupied 

" 41 
If the wrong had not been committed". Since Ms. Gallagher, in 

paying the higher fare, had paid the legal flled tàriff, and sinee the 0 

, . 
carrier could not de jure have charged the plaintiffs a' lowet' fare, 

damages were not recoverab1e. The e1der sister had not' c1aimed that 
, ~ 

the youth fare was,. dis~mlnatory ~~, 1 ts illegali't}l me~ely 'lay 

in its timing, but She\)!o~y sUffered from an acutd- feeling of 

lack of eqwlJ.1ty of treatment~ 

, .,/ 

~,If the Civil Aeronautics Board values public confidence ln 

the faiJ:tless of Hs pol1cies'then the retention -of the ban on status 

discount fares' may frell be advisable on pol1CY, as weIl as 1egal, 

groUnds. 

Space-available fares 

! 

In o~er to ,supplement -the "trànsporl related factors and ," 

com~ti tion exeiption, .. 42 Cong:ress amended4) s. 40) (b)' (1) of the 

~edera1 ,Aviation ~ ~ '1J.2§.44 M:d required the Board to" allow c~~rs .. 

to est&bl1sh space-available reduced :t:ares for the transportation dt:, 
, -. , 

amongst -others, persons who are at least sixt.y years old-..and Z1!tlred, 
, J 

and all people ~hO"-~ at least slxty-flve ye~s old.45 Exa1D.Jes of 
• Je· 1 

'\ 1-
space-available semor citl~en ~es are thos~ ~:f~ered by Air "J'10r1~, 

,/ ~ .. ' ~j i 

Amerlcan Airllnes, Bra.n1ff ~~s, Empire Al.~lnes, Northw~t' Airllnes, 

46 
Trans World Airl1nes, United Air Lines, US Air and Westerzr Air·Lines. 

, . 

.. 
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? 

. 
Empire Airlines, US Air and Western Air Lines insist on passengers 

carrying proof of age (a passport, birth certificate t r:sident alien 
.. 

c~, drive~'s licence, medicare card, etc. which centains the pass-
1 

enger's birth date) only at the boarding point or at any point en-

route, ~ whilst the other listed carriers irlêlst th t proof of age 4? . da 
also be p:resented at the time of the ticket pure se:48 Reservations 

~ permi tted and can be made one calender day befo:re the day of 

. 49 
de:P'Lrtu:re, ei ther directly wi th the carrier 03: through an 

~ 50 authorized travel agent. Interllne reservations, powever, will not 

be accepted,51 and reservatiens can be refused on certain flights which, 
, . 

in the ju~ent of the carrier, are likely to operate at or near· 

capacity • 52 Tickets ma.y.he purch~ed up to one hour before ">d.epaz:ture. 53 

AlPha A1rlines and Ha~ian A1rlines of~~r senior citizén 

fares for Hawa.1ian travel and, in addition to t~ requirements pre-

viously mentioned, specify that a special identification card issued~ _ 

~y the a~rlines must be car.rie~.54 AiF Midwest and Continental Air 

Lines offer' senior citizen standby fares55 which obviously req,uire that 
. . -, 56 

tickets can onlt be purchased immediately prior to deparlure and thât 
1 

advance reserva~ions are not permitted. 57 Air Midwest requir~s t~t a 
, . , -

special identification card be carried in addition te other forms of' 
1 I? ...' ... 

pz:oof of age • .58 ' .... 

r . 
" 

.. .' ""t 
'"" { ~~<I 

~ 

~ 
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Canadian policy 

In Canada, age in i taelf ls stUl a reason for refusing to 

accept a ~s-enger -for transpo~tionl~ and 'passenger~ have nei ther 

the benefit of, nor are they restricted by, a statutory equivalent 
!1;. . ~ 

of section ~ ,(b) of the Federal Aviation Act.. Thua, Canadian 
] . \ 

6J. :' ~ . 
caxriers are able to offer special fares on "normal" fl.ight;:; w1 thin 

~-:Canada. 62 Reservations are permissible and tickets may be picked up 

at any tim,. The ,senior ci -tizen discount can be obtained on first 

.! 63' 
class as well as aconomy fares,' and âJJ. that ls required 15 that a 

document containing proof of age be shown when the ticket 1s purchased 

and at the bOardlng.point.~ Nordair extends lts affer of senior 

ci Uzen discount fares to all passengers who are ove:r; 'sirly years 

r~ old.
65 

In the area of discount ~es for elderly paasengers, the 

situation in Canada compared with that in the United States ls one of , ' 

lesa legislative protection leading to more de ~ benefits. The 

problem, however, remains (in theory at least) that elderly passengers, 

becauee of theil:' age aJ..ane, may not he allowed to~ the airerait 

an:' thereby, ~uld be ~ved of the enjoyment of thel~ discount fares. 

As in the United states, ':~'sc~1mination aga.i~ the ald be:lau ';f the1r 

age ..E!!: .!! does not appear ta be a problem. Perhaps the C an 

authoritles are spending their 'tlme wisely by not searching f 'Oa 

solution to a problem which does ~ot appear te existe 

... -

~ 
. \ 

t 
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CHILDREN 

Background 

Ch1ldren have always been the subjedt of special regimes --.. 
both 'in civil and in cr1m1nal. law which stems from a bellef that they 

are im]?Elrfect actors and are not capable of taking full responsiblli ty 

66 for their actions or, as the criminal law views them, since they are 

not fully mature'they can not he all bad. 6? 

As far' as air t'ravel is concerned, c~lldren are both dj,scrim

inated against, under the regula"tions governing newbo~ infants and 
, ' 

unaccompan1ed chlidren, ~nd are the. subj~ct of favourable treatment 

ln the matter of discount fares. It should he recalled that the tariff 

regulations which wel'e cancelled for U .S. carriers at the end of 197.968 
, 

were co~cerned with, inter alia, "conduct, status and age"; the C.A.B., 

ln 1ts turn, was congerned thatothese regulat,1ons cotlid be used as an 

'\ "', 
excuse to refuse service to unaccompan1ed children, t;hus usurping the 

" 
~ 69 

autho:p. ty of the tariff rules which deal wi th this topic. On a broad ' . , 

ln~erpretation, one could perceive such regulations aS,an e~use to 

deny carnage to ~hildren al together, for what harrleli parent wUl 

guarantee t;e "conduct" of their chlld, ~he~her accompanied or ,unaccom-

pan1ed. 

'. 
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Ne'wborn infants • 

"From the moment that a child is born,70 they will be regarded 

\ )(i th suspicion sllOuld they wish to participate in air travel. Newborn . 
infants are treated as extensions of very :pregnant women travellers71 

(whl.ch of course they are), as it' by some metaphysicaJ. symmetry the 
• 1 

problems encountered by expectant mothers in their last we k 

naney are reflected in the physical condition of their offsp 
. 

their first week of life. In order to ascertain the precise 

of ~he,a1rllnes regarding the acceptance for carriage'of newborn ba les, 

a survey was conducted of a random sample of the major airlines sening 

North America; bath domestlcally and internatlonally. 72 

\ 

Four of the airlines surveyed did not recomm~nd air travel 

for infant. less thân seven diqs old. 1) .nu~t . :074 ~'_to aocept 

newborn infants for carnage if they were less t a week old.75 The 

reason for the refuoal or the reluctllnce to accept ewho,,:,,"..as often \) 

not stated by the airl1nes,ln their replies, but wo d appear to be 

of newborn 1n-~s~on the belief t~ t thé cardio-respira:tory 

fanF does not stabilise for ten clays. Med1eaJ. journaJ.: reports in the 
l ' 

last t'Wo years have, howèver, cast doubt on the val1di ty , of this view 

and there is now "more ~cceptance for th,e belief 'that neo tes travel 

'76 by air extremely weIl. Il 

1 

The other airlines whiçh repli~d to the survey either stated 

"/ 
'~I 
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"- that there were no age restrictions on the c 

stated that they required a doctor's certificate travel , 
, 78 

if less than se~en days old. 

Thus, of the fift~n airlines which replied td the questions 
> 

concerning newborn infants, approximate1y fifty per cent preferred not 

to accept them or refused to acc~pt them for cardage.' The 'reasons, 

for 50. doing 'seem as ill-considered as those used for rëfusing trans-
" - , 

portatlo~, ~o expectant ~others. 79 "If the problem (if there is a pro-

blem) lies wlth i~ture resplratory systems,Ba and if the Br1tïsh 
, , 81 

Alrways ~d1ca.l Service is to be bel1ev~d, not only Is a seven day 

ban 1neffectlye since lt takes ten <lays for the respiratory system te 

stab1l1s~, but lt may also bè quite unnecessary in view of the recent 

82 medical journal reporls. _ 

Babies with medical problems 

, " 
A number of the airlines did state t~1r wU1ingness t~ fi.y , 

, 83 ' 
babies .of My age for urgent medtcal reaso~~, whereas others, such as 

, , 

US Air, .refuse to fiy Infants requ1:r1ng l~cubators or other 11+,e support 

systems. FortunatelYt US Airls attitude ls not ubiquitous, for ether 

83 ' '. " 
carriers, ' will accept lnfant~ in incubators p~vid1ng the life-sUp~ 

systems are self-contained and self-powered and a trained attendant 
, . .. ~ 

, '84 ' . 85 0· 
accempa.n1es the infant. As with stretcher passengers, , the charges 

"-

for the' transportation of infants iil incu'bator's vary widely, wi th . , 

., 
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Quebecair charging one hundréd:and'~f1fty per cent of 1;tle adul t fare 
c, • 

86 " 
for th'e lncubator (the atten~t paying the nor.ma.l fare), and 

al" 

Northwest A:1rlines eharging for the ineubator only if 1t oecupies a 

. 87 
passenger ,~.~~ •. (in addition ta tt; attendant's fare). 

r • 

Prematu:re babi,.eS 

1 • 
Infantfi who were born prelllaturely, bu:\,- who do not suf'fer f:rom 

l' 

additional medieal p~pIems in addition to those normally assoclated 
, ,f. 

with prematurity, are not aecepted, after they are seven (or ten) days 
(" 

old, w1 thout restriction •. It appears odd to place them in a .special 
Jo 

categoD' sinee their respiratorj, systems stab,(', ise in the- same time , ,#'/ . ~ 

perlod as fulJtterm infants. ~ftemature infants who are' confined to 

incubators should be treated as a se:pa.rate ea~gory, l.e. as lncubator 

case~. ) Other4se-heal thy , premature i~ants are treated, however, as 

if they were inv~.l.ids; they require Medical certificates from, their 
.. .. 

attending paediatrician and, in soma .Ga.~s, the approval of the airline 
. 88....· .~". .' 
eompany' s olfl? physieian. The argument that, thelr condition might 

, 
dete:riorate 111 fi1ght would appèa:r t~have no firmer foundation than the 

. 
arguments discussed above in relation to full-term ~wborns, and the 

problems of blockage of the. ~ustach1an tubes ~hich can occur due to 

pressure ch~es on t8.ke-off ir landing, can be a;l.leviated suceessfully 
• .. , !', 1 

by breast or bo~tle-feeding at the appropriate times. 

, . 8 
As wlth pregnant pass~nt;ers, 9 the decislon to travel by Ur with 

, 
-1 

\ 

. ' 
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" 

an erlre.\D.ely young chlld "shCuld be l~ft. to the. perJt responsi ble 

fcr that child ln ccnsultaticn with their paèdiatrlclan. Carrier 

regulations have no. role to play apart fram the rlght tc require a 

'---/ certfficate of fi tness to travelo Parent~· apd guardians do not under--- . , 

take air travel with newbcrn bables, either :f'ull~:~-Or. premature, 

wùess 1t 15 absclutely necessary that. they do. sc. Premature infant.s 

travelling ln Incubatcrs would usually be travelling for emergency 

medical reasons where humanitar1an consideratiens should prevail, 

not discretienary airllne tariffs. 

FacUi ties fOr children 

/ 

~ 

Once ,a ch1ld has passed the "newborntl
, stage, it enters the 

area-cf lack of fao1Îi~les. This stage seems W span the s~ven-days- \; . -" . eld-to-toUet-t~ed e~c~~,_,~~e who. hasJt~ed to change. a baby's 

- - diàper in an airerait washrocm can wax lyrlcal over the non-existence 

cf, the Most rud.1mentary aida. 'The lack of facUi ties means tha.t dia-," 
.... - ' . 

pers have to be changed and breast feeding has te be pe:rformed at the 

passenger' s seat to the ~sible discomfort and embarrassment of sur

. rounding passengers. (The cne notable exceptien ta .this deflclency 
;, , . 

rule is the European-bu.1l t A-,300 AirbUs which l'las diaper changing 

facUities in its lavatories'.) 

" 

The problem ls not confined, t~ tremit . whe:=, the~ 1s 

'admittedly g:reat pressure tQ- conserve space, even ln the washrooms. 
l , , ~ 
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A1rports are also unresponsi ve to the need$ of the younger jet set. 

For exa.mple, Logan Airport, whlch hand1es' 13.5 million :pa.ssengers and 

2,0,000 aircraft .per year, did not have, untll recently, such lIlinimal 

facU! ties as a table on lfbich ta change an in:t:.~?t nor a chair on which 

90 ' 
a nursing"othel: could sit and feed' her baby. In the Federal Aviation 

Administration publication Access Travel: 
, 91 

Airports there ls no l1st-

1ng of facllities ·for nursing or chang1-ng babies, and the Architectural 

Barri.rs !!:i èf,;;z(}3 92 wb1ch "';qui"" S PUbliC. ~aCilitles bull t. after 

·1968, nth Federal funds, to be accessible to the -di~bled; appears to 

have had no impact in this particul.ar area. A recent survey93 revealed . . 
that at Kennedy International Airport in New York, there is a nursery ~ 

n th, a "prl vacy partition" for breast ~eed1,ng in the international 
. 4 

a.rr1va.ls building whieh is operated by the New York Port Aut ho ri ty ltself. 9 

. , 

The facllit~es offe~d by the tenant airlines, however, vary considerably. 

The British Airways terminal bas a nursery with a kitchenette, t'Wo cribs, 

a high-chair and an exa.in1rtation table - the Br! tish always did prize 

mo~rhood: TKe T. 11 . A. termihal has a nursery àdjacent to the wo~en 1 s , 

, . ' 
restroom, and the United Air Lines terminal has a diaper changing area 

" ' 

and a couch in the women' s room on the lo'Wer level. Nv special facl1-

itie~ cavallable, on :the other band, for infants 'in ,t.he terminals 

operated by Amerioan, Eastern and Northwest Airlines. - Pan Amerlcan 
J • . 

. Airways and Nat~ona1 Airlines closed their nurseries at Kennedy Airport 

because ~f vandallsm and needing the area for other operations, .. 

respectively.9,. Perhaps if the carriers which cater to babies advertised 

fi: 
their faolli ties l!10re aggressively, they Di1ght find that travellers, 

,; 

D 
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given t~ choice, would prefer to be processed.through those term-

inàJ.s which boast baby-care facllities, with the concomitant switch ... 

in travel plans 1n favour of those alrlines. 

\ Once' alrborn, the airllnes will suppl y milk, b~t not fom- , 

'ula, -'stralned baby food,96 but not a seat, since infants under two 

years old ~raV~l for ftee in t~e United states and Canada.97 Requests 
\ 

for bulkhead seats can be made at "the time of reservation to pro vi de 
Il; 

room for a bassinet (supplied by the airline) to be placed on the 

floor in front of the accompanying passenger. Some a.1rllnes provide , 

in-flight carriers which can be attached to the overhead luggage 'racks. 9~ 

With either type of carrier, however, the infant has to be held on an 

adul.t 1 s làp during take-o-ff and l~n41ng ~ Even if reslrved in advance, 

1t has been the author's experlenèe that these in-fllght baby carriers 

are always unavallable, for some reason)or other, at check-in Ume. '-

Unaccompa,nied chlldren 

'--

\ 

Children travelling unaccompanted are s~bject to a variet~ 

'of restrictions whiCh gi ve the impression that the airlines regard ~ 

young children as mentally han~capped and, therefo:re, requi~ an 

"attendant" at all times. AU oarriers seem to regard a child who lias 

reached the age of twelve years as an a9.ult, bath for the purposes of 

pàying the full fare 99 and from the' point of view' of travelling un-
. 100 . 

accoJll~ed. Whe:reas Eu.ropean carriers will ac<?ept unaccompanied 
, 

chil~n under four years of age, the minimum age for acceptance by 
, . 

, ' 
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North American c~ers 1:5 fi ve years. 

.-
AlI th~ majoryanad1an and U. S •. carriers will, in general, 

t ~ , 

accept unaccomJla:n1ed chlldren aged fi va, six or seven years of age 

on direct .. nlghts, flights 'via an lntermediate point (on-line trana-
; ~ 

, portation) or flights w~h' involve making conne~tions (interllne 

transportatlo~ or lntercha.~e nlghts). There are,' howe~er, a number 
102; \ , . ' , 

of practical regulationa jconcern1ng the handling of unaccompanied 
" :i "-

youngsters. A child's unadcompa.n1ed status should be reported at the 

time of making the advançe rèservatio~103 and the airllne, 'enters tbis 

information lnto lts computer information system whloh will then 

malntain a re~ord of auch d.eta11s as 1 the name an'a te~ephone number of 
". , 

the person who will meet the ch:1ld at the destination. The ch11d must. 
. " .. 

1 be b~ht to the ~rpo~ of ~dep!rlu;re by a pa.~nt or responsible adul t 

" who rema.1ns with the ch11d untll lt ls boa±ded'an~ who must fu:rn1sh the 

J 

carrier with "satlsfactory evidence" that the C~ld wUl be met by 

another parent or responsible adul t uport d1sembarkation a't his desti- • 

nation. What constltutes satlsfactory evidence ls unclear, but P.S.A. 

and T.W,A, require such evidence to be in.wr+ting and that the child 

carry a duplicate copy with the~.104 A form givi-ng such detaUs as 

'fllght tues and numbers, seat aasignments and, once again, the detaila 
~ 

1 

of the persan who will meet the ~h11d la signed by both the accompany1ng 

adult and the a.ccepting agent 'at the point of departure. ~ button i.e CtJ. 
, .#J . , , 105' 11 

pinned on the child ident1fylng them as ~ccompan1ed minora. ,At 

the depa.rt~ gate. the air11ne take. over. rut lf the fl.1ght 1. delaye~. \ \ . 

'\ l '"' ~ 1\ "v 

.. 

\ 
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J 

" the carrier will ask the accompanying adul t to stay around untll 
:-"..... ! 

the flight departs. 

~./ " 

The carrier ldll not accep\ an Wmceompanied chlld if the 

f11ght on wh1eh the chlld holds a reservation i8 expected to terminate 

f!hort of, or bypass ts destination due, for example, to weather con-
1 • 6 .. 

ditlons.lO This' sU ulatlon makes goad sense, sinGe there ls no polnt 

in lnsistlng that someo be at the air],5brt. ta !Deet the .chfld if the 

'plal?-e is not going to land at that airport. If a connecting flight 
, 

15 iz:1vol ved~ the ch1ld_ 1~ kept unde:;-. close eseort by an aifHne ëm

ployee wh1lst $Ome c~ers lnsist t'bat t~~ person responsib1e :ror the 

chl1Si maltes provision for sameone to meet the ch1ld and take care of 
.. l ,~, t ... 

- ,- 10? 
them ahhe transfer polnt. 'The requirement would obviously raiae 

enormous obsta~es to air tl;avel by unaccomPanied. minors, 'so the 
~;; - , 

praet,lee has evol "'ed whereby the 'a1rlines assumes responsiblli ty for 

the ehlld_at transfer points. 
\ 

\" At the destination, the chlld ls escol1ed ofi ~h.~Oraft bY 

~att,enda.nt and ls turne.d over to the named tlacceptlng pareJ or , ~ 
guard,'\aWV w~o S~gzls\~or them. (The- airlines have' no wish to Pa a party 

to a kidnapping in th~e days of ,contested custody cases. J If for some 

rea~on('the responsible ~'rson for meeting the 1 chU~ 1~, not t,here ;"the 

airline will ai;temp~ to locate (~~, but ,if unauccea~ul! the 
~ 

airline reserv:e~ the rlght to re,t~ ~e c~ to t~ aiI'JX!rt of de- 1 

. 108 !-~ 
parture at the~,~amUY'S cost. qt ..... 

" . 

. ' 
", , 

..... 

, -
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Al though ail the carriers are adamant that they will ;:s~e 
no flnanc1al or guardia.nship responsi bUl ty for unaccompulied children 

beyond that applicable to a.n adult passenger,:n9~ It ls unllkely, in 

pract1ce, that the airllnes would.stand on the letter of the law. 

The carrier ls -'not golng to abandon a chUd at ân alrport, whether " -
o~ not the~hild ls carrylng a wr1tten statement assigning responsl- ~ 

..--Y~~ 

bill ty for, l,ts ca.re to some name1i- Mu! t "Who was supposed to meet 1 t 

at its dest1;at1on. In the-case of a minor travell1ng alone who has 
1 

not been met dn his arrivaI, the Ca.rrie~ lare compelled (purely on 

humanitarlan ~pnds' lf for no other reason) to extend that level of. 

enra care and spec1al. assistance which they do' not a,ppear ta be willing 
l ~ 

\ - " : 
to eXtend to the: handicapped or to the eldeTly. 

/ 
r , , 

/ .The atve are the genera.l lSlies; the exceptions are all aimed 

a t ~sur ng :tha, the ch1ld does not get lost changl~ planes or, in the 
/ \' \-

,/ dark. \ umb8r f cf-Z'riers110 restrict the acceptance of unaccompahied 

children on fllg ts with Intermediate. stOPs ta those on which thro~h 

service 15 perla d w1thouVa .chan~~ of aircraft. Gther airllnes re-
, -1 - 't' III 

. strict yoUng k8sse ers travelling alone 0 daytne travelo Once 
, 1 

c~~n reach the a e of elght years ol~,.fa1most every carrier, large.f:.-
~, ~ 

- 112 --' or small, will accept them unaccompanied, but with various res-

trictions o.n 'Chan~~ a,ircraft and nightti~e t~';'el.llJ 

The incidencè, o'f minora travelling unaccollplLnied 15 apparently 
, , 

- , 'ri· ll4 becoming Inçreasingly common due to the sllig e di vorce rate. Follow1rtg 
\ 

~":""----the breakdown of, th~ marrl~, the husband frequently requests that 
( ~ .ç ... 

\ 
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, 

bis company transfer him to another part of the. coUWrr. Custody rights 

over the children ma.y well be shared, w1 th the children spending 

alternate vacatiqu periode, if not weekends, wlth each parent. Often 

no adul t relative or friend ls available to travel with the child 

and, even if one were available, the cost of a return flight raises 

> 

a ba.rrler, thus the ch11d traveis a.l.one. Other oft encountered 

.. reasons why chlldren travel aIone involve travelling 'to and f~m 0 

boarqing school, sUJDJJier camps, or vislting"relatlves and friends. 

Al though for fllghts conflned to the western hemisphere, 

North AmeLcan airlines' w~ not accept unacc~mpan1ed children under 

fi ve -yearS old, the carriers wUI provide a. hostess service on trans-
1 -' 

Atlant~ an~ tra.n~C;f1c flights for very yo~ travellers. European 

carriers are quite . wllling , as a matter of routine, to assign an 

additional flight attendant to act as hostess for one, or several child-
• p 

ren.115 TAP goes as far as stipulating in Hs tariffs that they will 

al.low a maximum of two ~ccompa.nied children under four years of age 

per flight, wi thout the asslgnment of an addi tional fiight attendant, . 
provided that the seating occupation rate is less than fifty per cent 

and among the other passengers there axe no handicapped or 1nvalld 

- 0 116 
person~ requir1ng special care from the cabiI'). personnel. Obviously 

, this airline ta;kes the attltu~e that if the cabin personnel have na 

particular demanda on thelr time then they are avaUable to look after 

unaccom~ed children ~ This ~t~1tu9Jf of genei:aJ. helpfulness appears 

to be the a.ntithesis of that of-the -North American carriers; the latter 

ha ve much to learn from the former. 

, " 

/ 
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, 

Apart from ~ng completely ehlldren under ~lve from, 

their planes, there la also some indirect Umitat'lonsoon th~ n~bers 

which will be permit ted per flight by 'the carriers: Fol!' example, Air 
• 1'" '1L, ... 

0,' 117 
Canada oIÙY allows one child under one year old per accompanying a~ul t 

and CP Air
l18 

and Pacifie Western Airlines1l9 oIÙy al10w one child 

'under three ye~s old per accompanylng adul t. 

\ 
'If/an adult has m3re than one) chlld, in the specified age \ 

~ J tf 

range, accompa.nying them, the second child ls considered to be un-

accompanied and, therefore,' w1ll be refused carrlage. PreS,umably the' 

air1.ines consider that an adul t can only cope with one extreme1y young 

child, e1 ther i'n an emergency or during the flight. If thls were 50 
• <1 

the world would he fml of only ch11dren! As i t ~s no~ so, 1 t ls 

~ere1y a means of discriminatlng 'against them unnecessaX11Y, 

Cill dren 's fares 

Ch1ldre,n under t'Welve, as 'with semor citizen", are the sub-
: .,., 

ject of beneficial,discrimination,ln that the~ are charged :reduced fares 

by the- airlines. Reduced fares for chlld.ren under twelve should be 

distlngulshed from "Youth Fares!'; tne latter (encompa'ssing various d.1s-

co~ted reserved and standby plans for ages twelve th~ugh tw~nty-one) 
, -

were :'held to be unjustly d.1scriminatory in the Transcontinental Bus - \ 

.;- \ 120 . 
System,_oase. T~e fo~r have never been seriously questlon~d prlnci-

. 121 1\ 

paJ.l.y because of the1r historical antlqui ty; These "t1me-hônoured 

.. '<---~ 
./ 

, 

\ 

/ 
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, fares" occupy a special status both in air and surface transport-

ation and they have becdme "part of the basic passenger-fa.re structure. ,,122-

. Time-honoured or othenn.se, these reduced fares are a boon to parents. ," 

• \ 
Children under two years of age trave1 f()r 'f~e in North 

'è 

America123 as long as they do not occupy a se;t.124 Out si de of North ,. 
Amerlca they are charged ten per cent of the applicable ad~ t fare .12.5 

Oruy one child Par adult (over twelve years of qge) .1s al10wed ~o 

trave1 for ~e; eac~ additional .child under two, or lf a seat ls re~ 

served for a child undèr two, pays !he fare applicable to a child aged 

< 126' 
over two but under twe1ve y~ars of ~e; such fares vary according 

to ~he carrier concerned and the route served. Fo~ example, fifty 

per -1. ~ent of, the ap~~b1e fare 15 c:ha.rged by AIoha and Haw:.uan Air-

11nes and by Nordair and Paciflc Southwest Air1ines fqr local trans

Wrtatlon.,~27 The other carriers charge either two-thl.rds or three-

( 128 ' 
quarters of the adu! t fare. " 

Trans World Air1ines and United Air Lin.es erlend the discount 

'fare privUege to yo~ adults ~~er eighteen years of age. United 
1 • 129 

charges three-quarters of the adult fare, whilst. T.W .A. has a com-' 

pletely unique f~ structure. Accompanied children under eighteen years ~ 

of age travel for free on Tuesdl;l-Ys, Wed.nesda'ys and Thursdays, if they ,\,.' 

are ~ first accompanylng child, and for $36'.57 on other clays. 
~ . , 

t J:Add1tio~ accompany~~ children (aged betwe~n two and twelve) travel 

.. 130 
for seventy-five par cent of the adult fare • 

1 -,' 

.. 

• ! 
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For unaccompanied ch1l~n aged over fi ve and les~ than 

twelve, almost all of the carriers charge the applicable adult fare. l3l 

CONCLUSION AND RECOMMENDATIONS 

At one end of the age sCale, elderly passengera do not appear 

to be in need of protection against any arbitrary and discriminatory 

actions taken by the a1r1inesJ at the other end of the scale, ch11dren, 
1 

especially very young ch1ldren, are regulated.to an excessive degree , , 

, " 
and the potential exists for unjust d1sè~m1natory treatment vis-a-v~s 

lt, ' > 

other categorl~ of passengers. There seems to be no va11d reason to 

ban unaccompan1ed ch1ldren froJD North Aiilerican flights untll they are 

five years old. Once a ch11d is tollet-trained (usually bafore they 

are fo~ years old) i t sho~d be considered for .unaccompanied traye1. 

The hostess system, ut~lised on transoceanic fllghts and by the Euro-

pean ca:tTiers, should be lntroduced on fli.ghts ln the .Çontinenta.], United 

States and Canada for·tbose ch11dren who are either too young anq/or 

incapable of trav~l1ing .alone. ' Other regulationa, such as al10wing 

only one Véry young child to travel per accompanying a.slul t should be 

repealed in vlew of the lncreasing number of single parent families -

not to mention the incidence of twins! Refusi~ carriage to an adult , \ 

accompanied by two infants ls unwanted discrimination. On the other 
~ 

band, there ls a basis for imposing a rule to the effect. that young , 

children, whether accompanied or unaccompanied should not be seated' 

next to emergency. exits,132 since they most probably do not have the 

. '. 
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am strength -necessary to operate the en ts, even though this re-

gulatlon might lead to a late-a.rr1v1ng, unaccompa.nled ch1ld belng 

" refused carriage lf oo1y seats adjacent to exits were unoccupl~d and 

the other passengers refused to swap places. 

The practlce of offering discounted priees to senior cltl-

zens and children is embedded ln Most areas of social activity and 

thus 1 t should be in the air transport lndustry. Redueed fares for 

the,s~ two groups ot; travellers should be offered on an unrestricted, 

reservation basis. ft 18 to be hoped that the current competi ti ve 

climate in North America doe;; not lead to the elimination of this 

préferential treatment- of the old ans! the young._ 

1 _1 

) 
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F a 0 T NOT E S 

, . 
1. Order no. ?9-1-70 (Do~ket 34':15) aâted-January Il, 1979, 

2. C .A.B. Order no, 79-1,1-148 (Docket 34,435) dated November 21, 19-79. 

3. See footnote 2 of the ~rev1ous section of this study on pregnancy 
for a-list of the tariff rules whiéh were cancel1ed. .." 

4. Airline Tariff Publishing Company, Agent, Locad. and Joint Passen
ger Rul.est:rarlff no. PR-?, C.A.B. nq. 352, C.T.C. CA) no. 195, 
Rule 35 (F)(l), (hereinàfter referred to as Tariff no. PR-7). 

, 

5. arder no~ 79-1-70 (Docket )4,435) dated January Il, 1979,' p. 2. 

6. Croom v. C .M.i St. p, Bl. Co. 52 Mizm: 296; .53 N'.W. 1):28 (MiM. 
S:C:-1893nMit.chell J.). "l'he case éoncerned an elgtty-year-old 
man, feeb1e and lnftim in mind and body who fell off the p1atform 
of a train, and lt he1d that if the need for' special care' and 
attention i5 apparent, then th~ OiL;-rler would be neg1lgent if the 

" assistance -were' not afforded, and, t}le '....degree' of care to be exer- -
cised would be that which is réasona~~ y necessary fôr the saféty iii,. 

of th~ passenger in view of h1~ men ,and/or p~5~cél cond1~iqn. -
In Canaqa, see'Colpitts v. ~. ,190~ .5 E.L.R. 440 (Exch. Ctr) ~Cassels J.). 

7. 14 C.F~R., 121.5'7l and'221.38 (a)(8). See aIso supra the section 
of tbis study dealing w1 th the handicapped which dlscusse~ the 
11m1 tations on' the ,~umbers of disab1ed persons carried per fligot. 

l ' 

8. Ibid. the sections of thê chapter on the handicapped dealing w1 th -
the s:ubjects referred ta. .' 

, 
9. a.p.D.R. - 74 (Docket 36,639) 44 F.R. 55, 383 t1979) dated September 

30, 1979, ",hich proposes new Ja'rt 14 G .. F .R. 378, (herelnafter referred 
to' as S.P .D.R. - 74) ,_ 

la. 42 U .S.C. SB. +601 et seq. (1976). The Aèt ,was aimed at prohib1t1ng 
unreasQnable ,discrimination based on age 'I1n programmes and activities 
receiving Federal financial assistance and! following a report by 
the Commission on Civil Rights, COngreSB amended the Act (P.L. 95-
478 (1978) ) ,ta strlke the ward "unreasonab1~" from the stat~ment 

-of pUrpose clause. ',l'he Heal. th, Education and ~e~fare (now the 
~pcfrtment of Heal th and Human Services) regulations, bringing into 
affect the ~ Discrimination Act were publis?~d on JUIfe 12, 1979 
44F.R,33,'7ôe"C1979J. _ - ' " 

Il. 45 C.F.R. 90.34-(1980). In a 1etter ;t'rom Marvin S. C'ohen, Chairman, 
Civil Aeronautics Board, to the Hon. Patricia A. Harris, Secretary, 
Health, >Eaucatlon and We1fare, da.ted Dec'ember 311 1979, it was 

\ " 

, ' 

,-
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} 

-' \ 1 . , 

\ repo,rted that there .wa.s '? complete 1ack of evidence of such dis
crimination being pr,acticed. 

, 12. 45 C.F .R. 90.15 (I~O). 
13. S.P.D.R. - 70 (Do~k-e.f34,030) 44 F.R. 32,401,(19~) dated May 

31, 1979~ , 

'14. Ibid. p. 3. 

15. S.~.R. c- 74, p. 3. 

,16. The Federal Aviatiorf Act of .!2.2§. provides that Fede:œl. subsidies 
are Gpa.yab1e for the cal,'Tiage of -1+ (s. 406) ",-nd ~or th~ provl,s.iôn 
of air services to small oommunitles (s. 419). . ' 

/ 

17.' S.P.D.R. - 74, p. 3 and proposed 14 C.F.R. 37&.2. 

'18. Pro,posed 378.,4. 

19. Proposed 378.5: 
''ExQ~ptlons to thé. prbhibl tion' 
against age discrimination 

, .' 

., ' 

An air ca.ttier may take an action that ls 
othernse prohi bi ted by s. 378.4 in an,:! of the 
~he fo11owing cases 1 ' 

, . . 
Ca) The 'air c&rrler is providing special 

bene,fi ts or discounts to the elder1y or to 
child:ren. 

Cb) The aiI\ carrier ls app1ying an age 
distInction that Is established by a Federal, 
~te, or io~ statute or ordinance that -

, ' ..---..1 

(1) Prov~des benefits or assistance to-' 
~ persons' based on age: , 

(2) ,Estaqllshea ori te~a for participation 
in age-re1àted te!ms: or ' 

(3) Ilescrlbe~ Intended benefic1a.r1es o'r 
target groups in age-related terma. 

(c) : The air ,carrier'~' action is based on a 
factor other than age, even thoUgh that action 
may, resul t in red,uced services or bènef1 ts to a \. 
partlcuJ.ar age group. This exception applles 
only if the fac;tor œars a direct and aubstan- , 

.' t1al 'rel at 1onahip' to the normal. operation of the 
air carrier- or to the achievement of an

o 
objeC(t-

'ive',of'a prograJn or activ1ty expressly stated~ (C 
a ,Federal, State,' or local statute or ordinance. '.... 

l, / 
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(d) The air carrier's action reasonably 
takes lnto account age as a factor necessary 
to tts normal operation or ta the achievement 

_ of an objective expressly 'stated in a F.e de ral , 
~ state, or locaJ.~ statute or ordinance. An . 

action reasonably takes ~nto account age as 
a factor lf -

(1 ) Nse i a be ing used as a measure or 
awroxillltian of some other char
~~ri~cJ . 

(2) The ather characteristic must be 
measured or approximated in order 
for the carrler!s normal operation 
to continue, or"to achieve the 
statutory.objective: • 

() There is a close relatlonship be
tween the other ch~cteristic and 
age; and 

(4) The other characteristic cannot be 
directly measured on an lndividual 
basis. " 

Î 
i 

, . . , ;...:.. ~ 

/ 

1\ 

20. This approach ls in line witp the new policy ~uti1ned in .S.P.D.R.-
70. where the burden of proving that a handicapped persOn is un;fit 
to travel falls on the carrier. Ibid. p. 4.' -

'21. Propased 378,7: 
"Air carrier ssif-evaluations. 

(a}' Ea.ch air carrier. employing the ~qÛ.1-
valent of 15 or ~are fulT-time employees shall 
complete a written evaluation of its compliance' 
with this fsft w1thin 18 monthe aï[ter ~ 
effective date of this part. f ' 

(b) Ea.ch c~er's s~lf-evaluation shali 
ldentifY and justify each age distinction that 
the carrier imposes in lts program or activities •. 

(c) Each carTier shall, make lts,self-eval
uation avaUable on request ta the Board and ta 
the pu.bl1c for a period of :3 years after Ùs " 
c,?mpletlon. 

(d) Each air carrier ahal! take,correctlve 
'and remedial action whenever a self~evaluation 
indicatea a violation Qf this part;" '-; 

, ' 

/ 
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22. 

23. 

24. 

25. 
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_ The ~Cipants in the dispute AJ;'e i :~e' Department of' Heal th and 
,Hum,a.n Services and the Office of Management and Budget. Let:ter 
from Richard, B. Dyson, Associate General. Counse1, Rules and 
legislation,-C.A.B.', dated September 24,1980. 

, 
S.P.D.R. - 74, p. 2, and proposed 378.5 Ca). 

Opinion and Order 72-12-18, da~ed December 5, 1972; Suppl,emental 
Opinion and Ord.er 7)-5-2, dated May l, '1973: Supplemental Opinion 
and Order on Reconside;ration 7.3-8-55, dated August 10, 1973. 
PubJ.1shed in Civil Aeronautics Board, Domestic Passenger ~ Fare 
InvestlS§1:tionl ,January 1970 !2. December 1974-; Washington, D.C., 
U • S. Govex.nment P.r1nting Office, 1976, pp. 226 - 357, (here1nafter 
rèferred te aS D.P.F.I.). 

26. 383 Fi 2d. 466 (5th Cir. 1967) (Gewin C.J.): cert. den'd. 390 U.S. 
920; 88 S. Ct. 8501 19 L. Ed. 2d. 979 (1968). 

29. 

, 30. 

412 F. 2d. 926 (5th Cir; 1969) (Aldrich Ch. J., Staley C.J. dis-
senting). ' 

. -
P.S.D.R. - .58 (Dock~t 35,2.53) 44 F.R. 21,ai6, dated April 6, 1979, 
p.4 (hereinafter referred to as P.S.D.R. :.. 58). The arguments 
that raised the contentions were based on the f.1nding in the Trans
continental -Bus case that, 

"In_ those cases where the Board has found 
rate differentlals not unjustly discr1m
inatory it 'has done .so on the basis of 
t~nsportation re1ated factors and com-
petition, and not solely on the promo-
tional aspects of the tariff. ft .1 

f' 
383 F. 2d'. 466 at 490. 

Opini~n 72-12-18, p. 51; D.P.F.I., p. 252. 
, 

Transcontinental Bus Sls~el!, ~. v. C.A :B'. 383 F. 2f466 at 485. 
Ci ted ln opiîîion 72-12-1 , ~2 - 63, and D.P ,F.r. p. 257. For ,:'" .! 

bther decis10ns on discount, domestic passenger fare • see, for 7 
~ ~ . 

example, Aloha Air11nes, Inc. v. C.A.B. 598 F.,2d. 25Ù; 194 U.S. 
App. D.C.')31 (D.C. Cir. 1979) (Robb C.J.), wh1ch~-held that an 
illegal. fare rebate was ,being offered when an air carrier made 
payments to a car rentaJ. flm of the amount by wh1ch the latter 
discounted rentals to carrier' s :pa.ssengers. Car hire rentals were 
not ln the same category as such promotional devlces' as the pro
vision of meals and drinks and in-flight movies si-nce such promo- , 
'tional devices re1ated ta services supplied by airl1nes in connectlon t ' , 



, ' 

• 

'- / 

,.»20 

'. 

~ with air transportation 'alone. 

A differential iD; air fares may ,be ~own to be not unduly, ' ' ", 
discriminator,y if 1t i5 one that normal coach passengers can,/ , 
take ad:vantage of and bring themsel ves w1 thin the fëlivoÎlred 'èlass ' 

" such as a bargain tare (below fully al10cated costs) fo:e}economy 
c1ass' ,seats. But if the bargains ~ availab1e only to a. mln- -

, ority, either because they are, f~r examplè, restricted te those 
with'personal resources or business means (first c1ass service) 

,or to the young (Youth Fares), then the issue of discrimination 
arises. See Cont~nental Air Lines, Inc. v. C.A.B. 551 F. 2d. 
1293; 119 U .,S. App. D.C'. JJ4 {D.C. Ciro 19'7)l'ïéventhal C.J.). 

31. P.L. 95-504:,92_ Stat. 1705. 

32. Section 38 (a) of the Alrline Deregulation Act amending s. 1002 1 
(d)(4) of' the FedeTal Avia.tion Act 2f 1958)W·u.s.C. s. '1482 (d)(4). 

33. P~S.D.R. -58, p.'l. 

)4. 

)5. 

36. 

Ibid., p. li. 0 

49 U.S.C. ss.137J (b)'and1)74 (b) (1976). ~~, 

JO ~.J.'R. (N.S.) C.L. 273 1IJ~I~.B.) (C~ckburn C:J.). -R~feJed 
to in P.S.D.R. - 58, p. 9. ' 
~' \. 

37. ~. at 292. 

'" 38. p.S.n.R. - .58, pp. li - 12. 

39. Ibid., p. 12. 

40. '361 F. Supp. 1097; 12 Avi.,18,189 (S.D.N.Y. 1973); and 13 Avf . 
. 18,)48 (S.D.N.r.-I97~~ reh'g,. 14 Avi. 17,284 (S.D.N.Y. 1976) and 

, 16 Avi. 17,342 (S.D..w-.Y. 1980) (stewart D,J,.) , 
"', .. ~ ~--""'""'-....... 

41. 

.. 42. ' 

Wicker v. HOPtîCk'12 Fed~ Cas. 525~\Il1-. Cir. 1866); aff'd. 6 Wall. 
(73 D.S.) 9!i'1867) (Swayne J.) at 6 Wal):';· .92.: " .( .. 
See supra f'ootnote 28. 

o , 

,43 • Sect,lon,e'(a) of' P.L. 95-163: 91 stat . .1281, enacted November 9, 1977. 

. 44. 49 lJ.S .C. ,s. 1)?) (b)(l) (1976).' . 

45. 

~ 

'See also ER ,- J,070; Amendment 4 ta part 223 (Docket 32,160),4) 
F .R. 38,378. . '"".,, ~ 

, 
, 46. _ Tarif! no. PR-7, Rule' )20. 

, '\ 
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47. 

48. 

49. 

50. 

51. 

52. 

53. 

54. 

:§5. 

56. 

57. 

58. 

59. 

,.6OJ. 

61, 

6~. 

63. 

64. 
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• 

~ 

,.---/ .... 
Ibid. , Me' 320 (A)()). 

Ibid. , -.- Rule 320 (11.)(4). 

Ibid. , Rule 320 (B)(l) • 

Ibip,. , - Rule 320 (B)(4) • 

Idem. 

Ibid. , Rule J.~o· (B)(3) • 

~e 320 (B)(2). i Ibid. , 

. Tar1;f'~ no. ~-7, Rule 32t: The card la obtainable for $5.00. 
~ .. ., 

" 
Tariff no. PR-7, Rule 330. 

.~ 

" 
";', .. " .. '~. 

Ibid., Rule 33a (B)(2). 

(j 
..... , 

Ibid,. Rule 330 (B)(Ù." , " 

The \c~ ls obtalnab1e for $10. O. Carriers which req\Üre special 
. age identification cards will recognisè such cards w~ch are 
issued by other air1ines. 

, 

" . \ 

Air Canada. International Passenger Rules 'rarlff no. PR-l, Rule J 
(A)(l~)(C); Tariff no., PR-?, Rule 35 (F)Y. ' 

Fo~ the full teri of this section, see supra. the chapter on the 
airline as a common carrier. " , 

J'" 
Air Canada, CP Air, Eastern Provincial AirrrayS (1963) Ltd, f'7 Great 
Lakes Airlines, Nordair, Pacifie We~ A!r1ines, and ~ebecair. . . ' " / ~ 
Tariff no. PR-7, Rule j40. . ( . 

Pacifie Western Airlines o~y' offez:s t~e ~r C~izen discount 
on economy class flights. Tariff no. PR-7, Rule (A)(2). ~ , 

, . . 

·Ipl~., Rule 340 CS) 

Ibid., Rule 340 (A). Compare this with the, posftion in the' Uni ted 
states whére, .in order to quaJ.ify for the reduce,d fares, ~',pa.ssen-

, gers must be oyel" s1!Kty !!!!! retired •. See supra, footnotes 43 and 45. 
., " 

66. For the tests and standards applied. to c hi1dren in civil cases see, 
'forexamplel Dellwo v. Pierson 259 Minn. 452: 107 N.W. 859 (Minn. 

S.C. '1961) (Loevinger J.), Heisler v. Moke (1972) 25 D.L.R.l(3d.) 
670'(Ont. H.C. 1971) (Addy J,); McEl1i~ v. Etçhes (1954) 4 ' 
D.L,R. 350 (Ont •. C.A.), rev'd. in part [1956J S.C.R. 787; (1956) 
6 D.L.R. (2d.) 1 (Ker1~in c.J.e.), and fubie v. C.P.R. 35 c.:t,C,' 

/ 
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302; [l929J 2 D.L.R. 901"(B.C.S.C.)j aff'd. [1930J 11f,'.~.R. 6; 
42 B.C.R. 30; 36 C.R.C. 200; [1930J 1 D~L.R. 790; (B.C.C.A. 
1929); rev'd. [1931J S.C.R. 277; 37 C.R.C. 385; [1930J 3 D.L.~. 
8.56 (1930) (Newcombe J.). . -

A~ an e~mple of the Protection afforded children under the 
cr1m1naJ. 1a~, a system of juvenile courts exists to shle1d young 
offenders fmm exposure to trut media, ln pa.rtlcular, and the 
~bllc, ln generaJ. •• See ~he Juvenile Delinquents.~ R.S.C. 
1970, c. J-3, applicable to persans under sixteen years at the 
Ume when the crime was committed, and the Federal Youth Cor
rections Act 18 U .s.e. S5 • .5001 et se9'" appl1cablè to persops 
under twenty-two year~of age. - , ...,...4 

68. C.A .B: Order no. 79-11-148 (docket 34,435) dated November Il, 
1979, cancellirig Tariff no. PR-7, Rule"35 (F)(l). 

69. T~ff no. PR-7, Rule 50. rSee infra this chapter of the study 
for a discuss19n of this subj.ect. , ' 

- - "'-
70. For a discussion ·of some of the problems encountered aho41d a 

ch1l.d have the misfortune to be actually born on an airerait in 
flight, see supra the section of this study on pregnancy. 

~ , 

?le -The L-A.T .A. Recoinmended Practice 1700 (a) (f.ormerly 1402) co vers 
both expectant mothers an~ )ewborn babies. '1 

72. This ls the same survey referred to supra ln the chapter on; preg': 
nancy; the air11nes surveyed are 11sted~. footnote 46. 

7.3. Delta Air Lines, Fi~ir, Nordair and Swissair. 

74. Brl t1sh Airwa.y.s will not fly lnfants less than tèn days old and 
Qmtas "preferred them tp be severa! weeks old". Letter from 

75. 

76. 

77. 

G. Miner, PrincipaJ. Legal Officer, Qmtaa Airwaya Limited, dated 
November 9, 1979. 

" , 
: ' "-

The ban on flyit!g bablèa 1ess than seven days old la in l1ne wl th 
the l .A.T .A. guide11nea for the acceptance of newborn babies found 
in Traffic Serviées Pub+lcatiQns, IncaPacitated Passengers Handllng 
Guide, Montreal, Inte~ 1;.ional Air Transport, Assoclatioflk, 1980, 
Appèndix C, but 1s cont~dicted FY the te~ms of Recommended Practice 
1700 (a) (formerly 14oZ) ,pa.ragra.ph 4 (b), which ls couched in terms 
of recomlnendations. ·and not· ~fusal s. . . " 

"' " , 
Letter !mm R.L. Green, ~1nclpa.l Medical O_:ffi~er (Air), British 
Airways, da'd Noy~m~rJO. 1979. , . 

Air Canada, A1r ~ce, -~ta.. Ai~ Jdnes, _Easte+J:l A1r114l~s, KLM, 
Quebecair and TAP. 

/, 

.e 
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78. 

79. 
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US Air. 
'li 

See supra,. the chapter on pregnancy. 

80, , BQth British Airways and Nordair cited thls as the reason for 
their ~luctance to fly newborns. 

81. Letter from R.L. Green cUed supra footnote 76. 
, 1 

82. ~. 

8). 
... 

Letter from G. Miner cited supra footnotle 74, whicrr stated thatr.. 
1 t was· not unusual for Q:ultas to fiy a day-old baby' severaJ. thou
sanc; miles because of congenl tal abnormall ty • One wonders why i t 
ls then t~t ~!ltas prefers 1 ts hea.l ~hy infan:t pass~ngers to be 
several weeks old. Quebecair also regula;rly performs "mercy" 
flights in recognition of the remote location of certain com
munities sel'Ved by the airliné. Latter from J.E. Martin, Vice
President, ItI~, and Secretary, Que be~air, dated October 31, 1979. . ' 

83. Finnair,' Q;uebeca,ir and Northwest Air1ines, for example. 

~. Medical certiflcates indicating fitne~s to trave1 and advance 
notification are àlso required. See tariff no. PR-7, Rule 380 (B). , 

85. See supra. the section of Ithis study dealing wlth the ,handic~pped. 

86 ~ . Letter from J.E. Martin cUed supra footnote 8~·. 
, ' 

- 87. Tariff no. PR-7,'Rule }BD (c). 

88. Letter from V. CHterio, Passenger Regul~t1ons, Srlssair, dated 
November 1.5, 1979, and I.A.T .A. Recommended Practic'e 1700 Ca) 

~ (f~nuer1y 1402). ,. " • 

89. See sUpra the chapt.et on pregnant passengers for conclusions wi th 
re@.;I'd to the acceptai\ce for travel of expectant mothe~ 

90. New York ~1mes, July I3.! 1'980, s. T, p. 8. "-

91. Access Trave1: Aimrts (3rd. ed.), Washington, D.C. 1979. 

92. 42 U.S.C. ss; 4151 - '4152 (1976). 

93. The information wasf~rt:.ed in· the New: York Ti~ë.s, JuIy 13, 1980, 
'a. T, p. 8, and was prov.ided by Mr. B. Schroede.r, Aviation Consumer 

Services Supervisor,: New York ,Port Authodty. ,,,_ 
. 

94. The l'ort Authorlty ha:s overall responsibllity f9I' the opera.t~on ,of 
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95. 

! , 
1 

! 

Kenn~, La Guardia and Newark Airporls, although most of the< 
passe er terminals are, operated or supervlsed by the te~nt 
air11 e. I-dellî. 

\ -
La Gua.;d1a Airport has a nursery, lnslde the lowe~ level wmen' s 
restroom in the central terminal building. Newark Airport has 
nurseries in Terminal B (operated by Eastern Airlines) and ln 
the North Terminal (which ls used by overseas charter flights 
and World Airways). Terminal A (operated "Dy United Air Lines) 
has li t~le besides a diaper-changing shelf ln thé' women' s 
room .' ~d.em. , 

If .reque~ted at leasi twenty~four hours in advSnce. 'f. 

97. The fare for infants and two years old is tan per cent of the 
" app11cabl~ adul t ,fare on inteJ:n&tional flights, but they are 
'. still not 'rnti tled to a seat. See the d1scussiO~ infra in thls 

cha.pter on ch1ldren t s fares.) \ \' 

98. New York Times, July 13 1980, s. T, Pt 8. 1 7" \ 

, ' 

99. See the discussion ~ this chapt~r on children' s ~ares. 

100. Tariff no. ;ffi-7, Ruil50 (B). e reason for refusing ~arrlage 
to unatte~ded'ch1idrep ls ,that'they place'an added responsibll'1.ty 
on the c~er. ~ v. !.:.L.!!:' Cq. v. O'Keefe 88 S. 1 (Miss. . 

\ 

Q S.C. 1921t~~hr1dge J.) and Bishop v. Gan. ~. Elect. ~. (1931' 
l ,39 O.W.N.,~8 (Oht. C.A.) (Mulock c.J.a:): 
\ 101.' Idem. G~yhound and Trailways buses will a1so not accept 'Wl-

, 

accompa.n1ed chlldren under fi ve' years of age.' Amtrale (which" 
controls most of th~ long distance passenger rail service i~ the 
United states) will not accept an unaccômpanied child undepJeight 
years of age, whereas nA ra.11 in Canada. will not accept them 
tmder twelv:e. Unaecompanied children' aged over eight but under 
twe~ve years of age are accepted on Amtrak only for daylight travei, 
with no, transferf! involved, and only after a pers~ in~errlew 
has indicated ·that the youngster ,is capable of maJdng thé trip 
alone. New Yo~ Times, July 20, 1980, s. T." p. 12. The poss1'D 
bili ty of an unâccompanied (and thus unsupervised) ohlld ma.king 
an unscheduled exit through 'one of a trein's many doors appears 
to account for the reluctanç~ to accept them for travel br rail. 

102.' T~ff no. PR-7, 'Rule 50, (B) ~ 
. -

__ 103. '-'Air Canada, International Passenger Rules tarifr n~. rPR-l, Rule 
3 (C)(2)(a)., , 

104. Tariff no. 'FR-7, Rule 50 -(B).' 
r 

" 1 
./ 

, 
/ 

; \ 

• 

'" 
\ 
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10.5. 

32, 

The European carriers, in Une rlth the I.A.T .A.~d ines, 
provide a special distinctive wall et where all th~~l 
documenta (ticket, ~gage tags, certificates, etc.) are c~ied 
and on the outsid.e cover of which are shown the .chlld 1 s name, 
the language spoken, the final de'stination, the flight numbers 
and any intermediate transfer .points. The wal1et also has a 
very large UM (standing for "unaccompanied minor"~ stamped on 
the exterior. See TAP Ta.rlff Rule, Restrictions on Âcce tance: 
Unaccompanied"CbUdren, ss.- 4.3.-6. and 4.3.7. (June 1.5,197 , 
and also I.A.T.A. Recommend~d Practice 1739 (f rmer1y 1201), 
Inter1ine Handling Procedure for Unacccm, e Minors. 

106. Tarif! no. PR-7, ,Rule .50 CB); CP Air cal and Joint Passenger 
Rules Tarif! no. 4, Rule 8 (D) Cl) (c ; Air Canada, :nnt~rnationa1 

,passenger Rules Ta.rl!! no. IPR-~, e 3(C)(2)(b).~ 

107. Ibid., Rule 3 (C)(2)(e): See Alao CP Air Local and Jdint Passen-
. ger Rules Tarif! no. 2, Rule 8 (D)(l)(a) and Tari!! no. PR-7, Rule 

1'" .50 (B), w!th re!erence ta Aspen Airways, Branif! Airways, Frontier 
A1r1inesJand RMA Inc. 

108. New'York Times, July 20, 1980, s. T, p. 12. 
? ~ 

109. Tariffno. PR-7, Rule, 50 CD). 

110. Air Ca1i:forn1a, Air North, Altair Airline:s, American Airlines, 
Big, Sky Airlines, Coleman Air Transport, Continental Air-Lines, 
Delta Air Lines, Hughes A1r'Kest, M1d,way Airlines, Northwest Air
Unes, Ozark Air Lines, Pacifie Southwést Airlinés, Sun Aire Lines, 
Swift Aire Lines, Texas International Alrlines and US Air. 

) 

111. Frontler Airlines and RMA Inc. require th<:!-t the transporlation not 
begin before 5.00 a,m. nor terminate after.8.30 p.m. o! ~he same 
day. Tarif! no. PR-7, Rule 50 (B) (2). Aloha Air1ines stipulates , 
that. if the jburney is being completed on o~ of their flights 
then the arriva.! mutt be schedulea before 9.00 p.m. Other res- .' 
trictions include not accepting unaccompanied children under eight 
years of age for interline travel (Air California, Air Oregon, 

.... Air Wisconsin, Aspen AirMays, Coleman Air Transport, Golden Gate 
Airlines,.Golden West Airlines, Imperial Commuter Airlines, Pacifie 
Southwest A1rlin~s, San Juan Airlines and Trans World flirlines) 
and' restrlcting the ty'pe of equ1:pment" on which they may, be 
carried, e.g. RMA Inc. ~ not accept children under eight years 
of age for ob-llne travel or interline travel on DHG-6 eqUipment 

'iJ and Golden Ga,te, AirUnes will no-b accept them on CV:-580 or DHC-7 
equ1:pment. / . 

. / 
112. The' only exceptions appear to be.. Reeve Aleutian Airways and Soonair 

Lines which/ will not accept unaccompanied passengers. under twe1 ve 
years old. Tari~! no. PR-7, Rule 50 (B-) (3) • . ,.' 1 

" 
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114. 

115. 
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Se. SIlJ2I" fDOtnOt. III for t!>e regul.tions of ~ha Airl~.S~, 
mntier Airlines and RMA Inc. concern1ng thr{;:~ng of flights 
for unaccompa.n1ed ch1ldren. Air California, lir Midwest, Aspen 
Air'tfays, Cascade A1rways, Coleman Air Transport .. Golden West 
Airl1nes, Metroflight Airlines, Midway Airiines and Pacifie 
Southwest Airlines will not allow ~ccompanied children under 
,eight years of age on lnterl1ne fllghts. <::::' 

New.York Times, July 20, 1980, s. T, p. 12 • 
. ' 

TAP T~f Rule. Restrictions on Accevta?èe!: Uz$c'companied 
Children,l.s- 2.1 J (June 1.5, 1976). Th,e same wou].'d appear to be 
true of Air India. Following the Hindu custom, a woman should 
give blrth at her paÏents hpme; lf the expectant mother has 
happene\i.to emigrate from Indi?- (tll the United States, for 
example) 'she 1S -stUl required to /return home for th'\! blrth. As 
soon as she la able she rejoins Jler husband, leaving the 1nfant 
with its grandparents. As SbOp: as the baby ls three months old 
(the minimum age for tmacc'ompanied travel on Air Indi%) , the 
grandparents se~the eQll~/to the parents. In such a case, an ' 
Air India hoste ~ill be,assigned to hold the infant in her 
arms for the whol ·ourneY. New York Tim~s, July 20, 1980, 
s. T, p. 12.' < 

116. ~ TAP Tariff Rule ~ited supt:a:, 5. 2.1, Note 1. In this case TAP 
would not levy i ts normal surcharge of ~1fty par cent of the 
applicable adult fare for the services of the hostess. 

. l " 

117. Int.";'" tionaJ. Pasr""er Rule s Tariff n~. IPR-,l, IiuJ.. ) (C)(5). 

118. Tariff no. PR-7, "re 50 (A)(2}(a).. 

,119. Idem, Me 50 (A)r1) > 

I20~ Citeè sUpra footnote 26. 

, 121. P~S.D.R. - 58, 1'1. 4, footnote 12~ 

122. 

123. 

. 
O~in1on and'Order 72-12-~8, pp. 7 - 8; D.P.F.I., pp. 2~0 - 232 ~ 
a"Hd262 footnote 91: Transcontinental Bus System, Inc. v .. C.A.B. 
383 F. 2d. "466 (1967) at 488 - '489. - -, 

\ . 
For the purposes of these fares, .the. t~ ":North Ame~ca" 15 
comprised of tbe BahaJl@.s, Canada, Cubf'~ ~he Dominican Republ1c, 
Haiti, Jamaica, Mexico, l'berto 'Rico and the continental U .S.A'. 

124. Ta~ff no. PR-7, Rule 290' (A)(l). 
!, 

125'. Air Canada International Passenger Rules 'l'arlff, Ru:J.e 15 (A) (2). 

l, 
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126. Tariff no. PR-?, Rule 29 (A)(2). 

l~?~., Rufe 290' (B)Ù)(b).. " 

, 128. For ex:am~ Air Canada char).es ;wo-thirds of the aduJ. t fare 
whereas CP Air charges two-thlrds for local and joint trans
portation between points in Canada, on the one hand, and points 
in the continental United states, Alaska and Hawaii, on the 

~ 
other hand. Amerlcan -Url-ines chargesÎ thre,e-quarle:cs of the 
adult fare for all local and joint t~nsportation except between 
Chicago, OOlas/Forl Worth ... , Hous..ton." Los .Angeles,. San Francisco and 
Montreal, Toronto and between New York and Toronto on which two
thirds "'of the adul t faxe .is charged. Tariff np. PR.?, Rule 290 
(B)(l)(b)0 

/f~ • • ;Pid., Rule 290 (B)(J) 0' Accordin to' s tariff, i .. thfrteen 
year-old tfB-velling alone would have to pay the full' adul t fare 

'\ (since T.W ,A. still regards twel ve years of age as the age of 
maturlty as far as unaccompanied, full-fare travel 18 concerned), 

,f 

.. 

and a thirteen year-old travelling m1d-week wlth his eighteen 
year-old brother would be.charged the fUll adult fare whilst ~s 
older brother trav&Ued for free. Coleman Air TranspQrt also er~ 
tends i ts range of discount ch1l.dren' s fares and charges balf the 'LI , 

applicable ad~t ffiXe to children aged over two and under sixteen 
years,- ~o, Rule 290 (B) (2). • 

Various jolnt fares &lso include discount rates for ch11dren. 
Air Canada,. American Airlines, Bran1!f Ah'ways, CP Air, Del ta Air 
Lines, Eastern Airlines, National A1rl1~es, Pan American Airways 
and Westeh Air Lines charge acèompanied children under twel ve 
years of age hal.~ the adul t fare for transportation wlthin the 
United States and/or Canada when the passenger's trip includes 
rànsportatior. to and from points out si de Canada, the United States, 

Pù 0 Rico and the Virgin Islands. 'Ibid" Rule 290 (B), , 

or jolh-neys into, out of and w1thiIi~Cal.ifornia, special. dis
counts exist: ha.lf:the adult fare is- charged by Amerlcan Airl1nes 
for transportatiorl between ~s Angel.es and San ~go when the trans
portation between th,se points ~s pàrt of a triPJto or from points 
outside the s~~e of C~iforn1a;~by No~hwest Aiilines, Pan Amer
ican Airwa.ys and Vestern Airl1llès for transportation between points 
inl ~al.ifOrn1a when such transpo~tipn' 1.s part of a trip to or fram 
points outside Californ1ar by Délta Airl1nes, Pan Anterican Airways, 
TraJfs World Airlines and Western Airlines for transportation wholly 
within Califor.n1a: and by Trans World AiDlines for travel between 

\ ~ Reno ànd San Francisco. Ibid., RUle 290 (B). ., 
~ ~ -

, 
1)1. The. exceptions are Big ~rl.ines and North Canada:' Air w~ch , . " 

c 

J-
I 
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J 
charge two-thirds of the adul t fare and Frontler A+rllnes which 
charges three~uarter5 for travel which commences after 5.00 a.m. 
and terminates before 8.JO p.m. IbidOf Rule 290 (c) • . , -

Pan American .Airways oniy chargesDhalf the adul t fare for, 
chlldren under twelve for transportation ldthin the Urùted States 
when the trip Includes transportation to and frôm points outside 
the U.S. Ibid., Rule 290 (0), Exception 1. Northwest Airlines 

. ~g~s oIÙy seve nt y-fi ve per cen,t of the adul t fare for flights 

.~tween Mchorage, Fairbanks and Chicago, Los Angeles, Minne-
, aj)Olis, st. Paul, New York, Portland, San Francisco, Seattle. 
~., Rule 290 (C), Exception 2. \ 

1;2. See Continental Air Lines tariff regulatlon, Tariff no. PR-7, 
Rule 50 (A)(2)(b). 

... 
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SMOKERS ANIil DRUNKS 

SMOKERS 

\ 

BackgrQund .. 

Smoking and drinking àre being ~nal1se~ together, if for nt! 

bette; -reason than they ,are bot~' r:;;ard.e~s bad habits by those who-
, -

do not practice elther. One could also ~gue that the airlines a,ctively 

encourage these bad habits on international flights due te the duty-free 
, ' 

aléohol and tobacco all~wance' whlch c~n be p)lI'Chased for international 
, 1 ~ , \ 

f.llghts. If the 'carriers are ,guil~y of promotlng smoking and drinking 
\ 

"-
t~en :hey ~ at l~ast the co-autho~s of their own misfortunes, for in 

the lasto, couple' of years, fights between smoking and non-smoking pass

- . :; 

enger.s and assaults by drunken passengers have become almost as great 

a problem for the airlines as ~v~ ris1ng fuel priees and hijackers.l 

.-/'-\ 

--- ------:-.-------- ~ 
The adherent~ to the ,antl-smoking--ca.mpaigt;l tënd to, be extreme,ly 

----;.---- , , , 

r~ 
\ 

- -------------- ~ voc1ferous ~ndhav~~~..obServed ta resort to violence on occasion. In--

-'stead 'of handling this situation wlth the dêlicacy ~t\ deserves, the 

. CivU, Àeronautics Bo~ (e~er éa,g~r t~P "on a b~waion) has aggra-

. vated the :problem by, firstly, throwing i ts full support behind the non-
, , , 

'smoldng factlon',and_then threatening to w.ithd.raw l.t complE!tely 'two y~ars, 
ttI ~. , ' , 

btèr. . , 
" 

'" 

-. 
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Regulatory histo;y in the United states 

The C.A.B.' s Bureau- of Consumer Protection foui:t~ that during 
,-

,,1978 it wa5 receiving ro~~y 'two smoking-re1ated ~ompla.1nt~ peI' day, 

~ far higher number than ,in the prevlous fi ve-year periode Passengers 

were finding smoking anythin€; from a nuisance to extreme ph~""l:l;al 

discomfort2 and 01} an a1rcraft one cannot, at ..... 111, step out into t.t;te 
, ~ 

~resh air. The Board ha.d prevlously adopted Federal. regula tions govern-

ing. the Provision of Designated "No-Smoking" ~ Aboard Aireraft ~-
-'t , 
~ Èl CertificMed Air Carriers in 1973,:3 folloldng i ts finding that in ~ '. 

" -\ 4 -
order to pro vide "adequat,e serv1c~" ~d to establish "reasonable prac--tic~s",5 carriers were 'requ1:red to pro~ segregated seating for" 

smokers and non-smokers, sinee providi~ adequate service to smokers 
~ 

doas not lncl ude a right to impOse smoke pn the many people adversely 
;> , 

affected by it.6 

Because of the record number of complaints, the règulations 
"'i. ,t 

",-" 
were amended to reflect provisions whlch would segregate c~ar and plpe 

~okers7 and would compel carriers to U~dertake such' other- procedures 
1 

, as might be neeessary to avoid exposing parsons seated in a no-smoking 

\ 

, , 8 " .~ea to smok~ tram Cisa:rs and ~lpes. yrder ~o ensure that non- , 

smoking passengers are no~ unreasqnably burdened by breathing smoke 1 a 

non-sinoking section must be ~vided for each c1ass of service9 co,n- ~ 
~ , 

, 10 -
sisting of a minimum of two rows o~ts, and smoking ls banned al-

o 11 
together whenever the ventilation sYst~ is not fully functloniijg. ' 

. ~ 
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To these ends each .. carrler ls to' take such -action as 15 necessary -;y 
ens\Uie that smoking ls not :penp.tted in no-smoking areas and te en

force its rules w1th re~pect to the segregation of passengers in 

12 ,smoking and no-smoking areas. 

The seeds ot: discontent were sown' 101'1 th the requirements that 

there was' te be a sUfflcient number of seats in tne no-smoking areas èf 
, ~ , 13 

the airerait fer: all persons who wish te be seated there and that 

, SIJecific provision had to be made for .. he expansion of no-smoking areas 
" . 14 

'te meet passenger demand. 

( . 
Segregation and discrimination 

Quesfions arise as to whether the segregation of smokers from 

non-smokers is discr1m1natory and whether the refusal of carrl~e to a 

passenger who expresses his intention to smoke when only seats remain in the 

On t~e issue of on~board segregation, 

sln~ smoking causes" annoyance and discemfort te nen-smokers to a great 

extent, t-hen the degree of physlcal incon~enience warrants separate place-
1.5 'ri ... 

ment of smokers. The C.A.B., considere<\ the issue of segregation ,and 

~lminatian at the time of the enactment of ~ 252, but d1sm~d " , ... 
1 t out of hand for the reason outlined above .16 The Board considered 

( , 

that the ,segrega~lon of smokers from non-smokers (rather than a complete 

bail o~ smoking) str~kes an equitable balance all.fwing neither smokers 

uor non-smokers to lnfringe on the rlgllts of others. 
\ 

• 

. . 

) 
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As regards the l'sue of ei ther re~sing carriage to a smoker 
fJI ~ 

or insisting that he does not smoke \ if seated in a no -smoking section, 

smokers often refer to their "right" to smoke. This right has been up-

17' ' 
held jUdicially, usua11y in cases in which an absolute ban on smoking 

18 in ?ommercial airerait has been so~ht such as the ~ v. F.A.A,' cas~. 

The court in the Nader <;:ase eOmménted that the "freedom to ~oke ,in 
,,1 

commercial aircraIt had been enjoyed by millions of passengers sinee 
" 19 ' 

the advent of commercial aviat~on." Just as the attitude of many 

. smokers appears lnsens1tive'to the rights of non-smokers, to be relieved 

of the annoyance and di'scomf'Ort caused by smoking, so does the attitude' 
\ , 

of many non-smokers appear lnsenSl ti ve to the rlghts of smokers. Smoking , , ' 

15 a lawful ;1ctivity, ,and requir1ng smokers to absta1n-"total~y on r.l1ghts 

would cause mâny of them severe 'discomfort. However, ln the Nader case, 

1 t was obse:rv~d that the smokers freedom ta smoke .Imay have to give way . 
to the freedom of others to~ be 'una.nnoyed by smoke," 20 and i t 15 this 

,latter freedom whlch serves as the ~ls for refusing carriage to persons 

who dee1,are théir intention to smoke ,when only no~smoking sea ts are 

avallable. 

Practlc~ resul ts 

~ , 

No matter how just1fiabl~ 15 the basis for segregating ~Ob~ 
.t'nd· refusing them carri~e), the way,' in which 1 t i8 done in the United 

21 states result5 in havoc.' Under the C.A.B. regulations the ,no-smokin/? 

section can nevér be t:ulJ..)~tt.r how lat •. a nQ~-smQk.r ~v.so,at 

( 



---------

------ -,~ 
, . ,~~ 

the check-in c.ounter. Smok~ ~y èe eated for take-off thlIiking they 
. "-("-

_ are f-ree to ligbt up, when ~ non-smoker is s ted beside them and the 

wh~le ~w is i~tly transformed into a no-smokin ea. Since" 

access to a seat in the no-smoking e point 

'-- -
of boa.rd1ng, an erlremely burdensome -musical chairs routine can be t 

insU tuted on mul ti-stop fligbts. 

, '1 
22 50 much for the theory, in practice the instant transform-

l, 

ations are not g~ing 50 smoothly. -A bizarre e-xample occurred in Decem

ber 1979 when an Eastern Airl1ne;; pilot, Larry- ~nsey, ~s flced to 

land hLs Boeing 727 at Baltimore Airporl shortly after -the shuttle left . ..... 
Washington bound ~or New York. r~ cause' of the emergency landing was 

, 

euphemistically described as an "insurrection" ,~ut ~s in fact a fist 
II> 

fight. It started when one Richard Le'nt (a Washington tax ,lawy:er) 
~ • l ' 

found all the no-smoIdng seats filled and he demanded to be gi ven one. 

An offer o~ a seat on the next flight was refused and' none ?f th,IS-ss-
, - .. 

- engers seated in' the no-smoking secti~~ttl. xchang~ 'th~4' seat wi th 

him. MI". Le'nt was seated in wbat had been classif1ed 
,'- ·the smoking_ ' 

, 
se,Çj;ion of the 'aireraft and which was then declared to be a' no oking 

\ 

area{ His fellow passengers, however, decided to di sregard both the 
.. -

reclassification ,and the pilot's orders not to smoke 1n t~t section, 

, , 

'"aM jj.1.d sc. " Lall)'er Lent dec1ded to_"'a ... rt. ~t he bU1eved iierfle, f ' 
T~ts and a, free-for-àll bro~e ou~. SlIlOIqng on board aircraf't .had ~..J 

now become' a safety ha.zai'd.,23 and t.he pilot made an unschedUled 1anding. 2 , 
! 

. ' 
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. ' 
Eastern Airlines had been previously involved in another, well 

, " 

25 -publieised, smoking-related incident, this time involving Civil Aero-. . ) 

nautics Board mem~ EI;izabeth E. Balley. The'setting wa~ the same ~} 
in the occ~nce d~ribed abo~el a late-arriving, non-smoker checks , , , '" . <.., ' 

• in only to find that the smoking,!no-smokiut boundarles have been drawn 

li! , , 
up ~nd they are .issued w1 th â._~eat in the smoking section of ,t,he air-

erait. Once on board, Ms. Balley Jade a :tUSSe The carrier claimed that 

the fl~ght ~t~nda.nt tried ta a.'eco~odate member Ba~e? request that 

her . row be rezoned as a no-smoking uea, whereas Ms. Balleyrclaims .... she 

was isaued9an ultimatum t,o eit~ ait in:the Smoking section or'to de-
'.~ 1.1' 

plane. The ,carrier also'denies that the flight attendant called Ms • 
... 

Bailey lia witch'~ although the bickless attendant was reprimanded for heI: 

'*. If 
welcoming,:..,stj3.tementl "It's sure rp,ce to have you all on board, except . . 
that l~dy in the back". 26 (One ho~s she would }rave also been taken ta 

", 
taak for maIdng aucn a statem~nt to Br common mortal ahd not purely be- ' 

cause i t wa.s~ made to a member of. the travelling public t;ld1ng the ex-
, , 

, , al te4 rank, of Board member.) 

.. 
a.ircràrt 

\' 
The non:-smoking Ms. 'Balley rode in the smoking seotion of the 

" ,'- , 

from'Atlanta to Tallahassee where, ~ther than take a swing at 
l 

A, 

the offending stewardess, she showed het a draft.of a report on the in-

cl,9.ent and 1dentlfied herself as a C.~.B. member. The revelation of 

'identity brought an apologY, from"Eastern 1 s' President,,' Frank Borman. 27 

,A:Part frem member B~lle~'s WI'ath, 'Fa,stern and Mr. Borman faced~he # 

,'''.. poseibllity of a $500 fine if the breach of·the regulations we:J;"e not 

, ' 

,/' 
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" 
con~ested, whereas a conviction results in a $1,000 fine;- for the ,air-

, , 

~ Une 1ndustry thi's probably hâs the same impact as does a parking 

ticket on a motorist. 

-. 
The Canadian approach 

,.. \ 

In Canada; the protectlve ~s of the Civil Aerona\ltiés : 

Board's Bureau of Consumer Protection ~e not tlghtly entW1ned ~ound 
. " 

the passenger. If the rows :permanently deslgnated as 'the ,no-smoking 

'" area are full, then the section ls full. 

reclass1flcatlons. 1 . There are no last minute,' -

, . 
, 

, , 

Nei th~~ the C ,A.B. nor Canada'~ ~ Department of Tràb~port 
, v .. 

atteptpt to impose their smoking regulations on foreign carriers but 
'" 

other remedies are at band. For example, Iberia Alr1ines of S:pa..in was 

", ordered to pay $50 ln, damages ta a;pa.sseng~r28 for failing ta give him. 

\ 

. , , 
a seat in the a1rcraft's no-smoking section, on a Montreal ~Xico 

# ~ - . 
City fiight, as hB.d be~n' previously agreed, The Montreal Small Claims 

JO -Court made the award on the basis of the agreement entered into bétween. 
~ 

J 

the airllne and the passenger bafore "'!e boarded tœ aJxCraf!', Al though 11 
the pa_oger was,seated ln the no~smold.ng "ctlo~ h~ ~';'d s;on ~ter _, 

take-off that 1 t had been Invad.ed by smokers, and complained t'O a stew- ~ 
< • • ' '..' \ ' ,,' 

ardess who del1vered a warn1ng to th~ smokers that the ~ection was 
1 

reserved for non-smokers. The warni-ngs, however, m.erely brought forth 

clouds of tobacco smoke and threa.t~ (in Spanish). JI 

l 
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.. 

The breach of contIàct appro~h a~s a sensible approach 

to the "to/snoke. or not to smoke" dlle~nein the ca.~e 

diseussed above amounted ta a re ~e on the priee of the disconcerled 
. /.~/. 

and discontented passenger's ticket. The solution to the problem 

would appear ta Ile in af!ering a passenger a rebate bafore he boards 
. -

the fl.ight rather' than ln an award of damages att~t~~ journey' s com-

ple~i~~. In th1~ ~j. bo~h smok~rs a:nd non-smok~rs who eannot pe.).", 
, 

~ecommoda.·ted ln the, section, of their choce could be offered an ln-' 

ducement ta refrain from starting a fight: - , . , .~ -

A amoke-free cab in 

, 
Al though the C.A.B. ~gulat~on~ provide for segregated seat-

ing, they do -not guarant~~ a smo~e-free cabln. 32 The ~cent. case of-
" . , , . ' ---y- -' 

Ravreby v. United Airlines, Inc.33 held, that the d~fenda.nt did nQt . , , 

breach ~ ta dut Y of care to a passenger in the no-smoking area of the 
4 

aircraft by allol'dng- paaseIl8'ers in the smoking aectl.on ta SIJloke, even 

though the defendant elaimed tha t the f1r~t ~l~ss cabln (on a fllght 
, , . , 

trom Des Moin,es, Iowa 'to Reno, Nevada' was completely fUled' with smoke. 
.;1,. 

.rn ' 

'The l1kelihood, of ln jury to the ~on-smoking pàssenger' was rém~te, not ... 

'withstanding the fact th~t :1.n this case Dr. Ra~ebyJ4. complained that \\ 

-' the smoke-filled eabin caused him "extreme nausea, hoarseness and. irri

tation to 1 the eyes ànd throat .,.35 His disc'omfort RaS' axacerbated by'. 
{ , ~ . 

. ~, 

~y fever and ~ hea7c~ndition which ~ade him ~xt:s:::;;/sensit.~~e ,to air 

- pollutants. This plaintiff' s medical con:<U-tion apJ:e s to, be a clear, , , 
- \ 
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\ 

case of: an "inherent d.efect" in the pa.sse~ge~6 being a ,major con-

·tributo2:-y factor to bis in jury or, as in this case, hi!; predisposition 

to disccnfort. The' Court held that the air carrier had a dut y to 

preserve the co~fort of Hs smoking passengers as well 'as its ~n.,.. 
, < ,"'r __ .. _ ' 

,smoking passengers, and a ban Q,n all smoking in the first class ca.bin 

would have ca~ed the fomer great d1.séomfort. Moreover, an alr 

carrler assWlied no contractual dut y to assure that a passenger was 

exposed to 1ess s~ke br the fact that the passenger was asked whether 
, ' 

\;"e, pre1;'rred t~ be seated in, a.smoking" or' ~ n~,:smoking section; the ~ 
only contractUaJ. rela:ionship is to previde a ~at ln that parllcular 

, -section. There ls. presll;Dlably, also a dut y to use re~sonable care" in 
~ 

the performance of Its services including, in th~ case of the subject 

matte~ at hand, prohibiting smoki~ when the ventilation system ~s not 
8 ' 

worJ5ing,3 and ensuring tha t passengers 
/ ... , 

-, smoking sign' is' lighted.39 

dd not . smoke whi15;' the no 
, ;/ 

/ "-

/~~ " 

furore and fracas that If thé R~~bY ca~~ is good law( the 

has been caused by the C.A.B. reglll;atory requirement that,_ airlines es~:-
" 

ablish no-smoking sections large enough te accommpdate an the passen-

gers who e..-ess a desire for a no-smoking seat, are al1 to no avail. 

Cigarette $moke ~1l1 ~escend upon and lrritate the non-smokers wherever 
Jt, , 

'they site P.erhaps the Ravreby case is good law but i t ls deallng with 

a pollutant-sênsltive indivldual ln a SDloke':'fil1ed si tuaÙon which 18 

unl1kely to be encoun~red in modern aireraft 1 so that ls implicatlons 
,; \ ~ , 

are not 50 unreasonable. There are obviously no gua.ra.ntees attached 
, 1 

... \ 1 

,/ if· 

( 



." 

, . 

JJ9 

to the provision of a seat in the no-smoking section, but a reasdrtable 
'", 

expectation does exist that the occupant of that seat will be breath

. ing comparati vely unpolluted air. 40 

Recent policy 

At the beginning of this year, the Civil ~ronautics Board 

aecided to allow the airlines to experiment wi th their own aireraft 

41 no-smoking section plans. This provi~ional measure !-ras in antici-
. 

pation o.f oral arguments (heard on May 13) on the way in which, ii' at , . 
'<' ~ r 

al)., the Board should ~ter~ts existing regulations. 'The ma.Jo~ optiqns 
•• '4 .. ~-, 

open to the Board we~ .. ei ther to propose a complete ban on. smoking on- .' 

commerlcal aireraft (and thus discr1minate comp1etely against nicbtine 

addicts), or to rescin~ all Federal regulations dealing wi th smoking 
\0... 

...... ~~ 

on bOard aircraft, or to 1eav~ things, as they. ~tood. ~As it..turned out, 
\ ." 

the C.A.B. declded to ado:pt none of these options, and the decislon 

handea doWI). on Junè 25 merely changed the rule under which late'" arri y.-

f , 

~ng pas~ngers were guaranteed a no-smoking seat. A passenger who loses 
, ~ 

l , 

a confirmed seat reservation because of their 1ate arri~ at the èheck-

in counter will alse. 105e the· tight to"demand a' no-sm~king 'seat if 

. 1 42 
still abiè to board the aireraft. .. Jhis change in the regulations 

o 

should be sufficlent to ensure ~_Im1nute redesignation of 

rOlla as no-smoking areas and no fights. Pa;rti'tlons enc1.osing the' 

'. 

... ~oklng section m1g~. aIso add te tlte peace of m1nd of both passengers and .. _.~\ 

qrew. 

1 1 

'\ 

. ., 

... 

' .. 
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The carrent feeling among the ai~l1~es 15' that the reeulations 

as they stood and as they still stand "provide a backbone for the non

smokers ta aet obnoxiously", 43 but even if ~he government should in the 

future abandon Hs rules on the subject, the U.S. airlines woulà con-

, tinue to offer passengers both smoking and no -smoIQ.ng sections on 

flights, sinee any carrier that eliminated the no-~oki~ area ."ould 

be at a comp.!t1tive disadvantage. If free market forces are allowed 

to operate to the full exten~ envisio,ned by the Airllne ~regu1a~lon 

~ 2f 1978,44 the practiee of segregatlng smokers from hon~smokers 
o , 

."ould, in all likellhood, continue without any rules. Unpro~ected by 
'" 

the C.A.B. regulatlons, the expandable nO-Smoking section concept 
. , 

would probably disappear gi ving way to the fixed boundar1es found on . . 

Canadian airlines.45 l' " 

Reservation of li no-smoking seat wouid become . ' 
s1m11ar ta reserving a rlndow seat: checking-in early would be the ,. 
only wa.y of guaxa.nteeing eUher. 

j 

, " 
Al though t'he antl-social conduat of an' Indi vi dual who insists 

on smoking in a no~smoldng area cannot be detected at ,the time' of ch~ck

ing-in, 1 t Seems "to be a prime example of à case ,in which removal of the 

passenger would '!ile justif1ed under the Canadi.an tarif! rules, since thei'r 
- - . 

~ :. ~ 
conduet ls â.efini tely impinging on the comf"ort of otner passengers. ----, , . . 

\. . (' . 
The C.À.B;' no, t.~5h to impose equi t~ Q~all an~ jSundry, has de'p.p ved 

~ \47 ~ ,< 
the carriers of' t~1cret~onary rigBil.. Perhaps the well-

publicised carrying out of such Draconian measuies .(whieh have been used ..... 
4 

-

.. 

L 
' .. 

" 



" 

, 

j 
o ) 

, . 
1 

on a few occasions~ould be <.J.ll that 1 s 

required to fiscourage antl-social behay.j[ouf.' 

., 
Failing the above, there seems to be no reason why non-

, 
accommodation ln the Smoking/no-smoking area of a passenger's choice '" 

~ 
cannot be regulated in th& same way as denied boarding compensation 

ls ~~ated.49 ~onetary compensatioq could be offexed either if 
, \. 0 • 

b~ ls denied ~cause ~here ~ no seat.s left ln the secti~n50 

that,~ passenger reqUires, or b'tlt;!e they agree to tàke a seat 'ln 

the lnappropriate section and suifer the ensÙeing disC1'Omfort of ei the# 
o ~ • • 

not bein, ~ble to 11ght up, or of being surrounded by nicotine en-, , 
,) 

~ , 
thusiasts. Compensation would be Justified sinee the carriers are 

as much at "f~t~ for the' ~scOmfort caused, because they decide on 

. \C '0 

what IP9rcentage of rows should be designated' as the no-sllIpking area, 
.~, , 

as they are for thelr overbooking practices which result in the in-
, ,1 

. \ conveniEfhce of being Kept wai ting around àn aîrport 
~ . 

What'" priee incovenience? What ,price·âisco~ort? 
<1' 

DRUNlCS 

Bac~und 

" 

., 

for the next flight. 
1 J 

-- -- ---

... • The" probl{)m ,0l'the drunke? pa.s~eng;;r i sone whicti the 4ir-

lines have helped to create ~ith free :=ts in the.'\.r:~.t class cab in , 

l '" . free drinks on charter fllght,s;--and drinks s rved to the passenger in. 

( 

L,--

t 

.. -- _... -~, ..... 

/ 

\ ... 
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<f 

his seat which circumvents the ann&yance," hav1ng t~ l1ne up at 1 bar, 

The lntoxicated passenge~ 15 a problem not only to ~ 
self, but also to his fellow passenge~s when he feels 111, ~ècomes 

over friendly or, most commonly, dec1des to act belligerently, If 

the latter case the drunken passenger has become a safety hazard, 

Tariff regulations in the United states 

,The, dirfic~iies presented by drunks were well understood 
, 

by the C1vil Aeronautics Board when they cancelled those tariff TUles 
J 

which could be construed as aJ.lowing the carrier a tao wide discret10n 
6 

to refuse transportation to particular types of persans applying for.-
) 

ca.ttiage.52 ~oth thé ShCJw Cause Order,,53 the Order 1tselr54 and the .. , 
Notice of Proposed Rulemaking on Non-Discrlminatiop ~ ~ ~ ~ 

Handicar(5 spec1fica1ly a1lows the carriers ta refuse ca.rrlage ta \ 

lntoxicated persqns even though the carrle~s, should the proposed lUle-
Il> 

making become effective, would Ibe Prohiblte!i iTom d1~Crlnrl.nB.~+ng againSt' 
6' l. ' 

handicapped persans in...generai~ IntoXicated persons are aIso exempted 

l · . , 
..". -

specif1ca1ly d'rom the de:flnition of '''h4n<ilcapped persons" for. the' pur-
- 1 • 

poses of'offering reduced fares on a 5~ce-avallable basis.57 ~lth the ( 

" 
cancellation of the general tari:f! Tule permi tting refusaI of carnage', 

--' -' 
• , J 

new tariff provisions havé been speclflcally drafted to re~lace this 

rule with respect to drunks.5~-, 

) 

t .' 
\ 

/ 
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Tariff regulatlons in Canada 

- , 

In Canada, carriers retain the disbretionary rlght to refuse 

carriage to, or remove enroute, any passenger whose conduct or physical. 
, , 

conditon ls such as to Elte refusal or removal necessary for the 

reasonable safety or comiort of other· pass~nger~ or lnvol ves any 

unusual hazard, or rlsk to himself or to Property. 59 W~ th reference 

to enroute removals, the powers' of the a.1z'craft commander to ma:ke 

emergency landings for'safety reasons have been recog.nised both domest-
6o- i ,. " 

lcally and internationally. 

t . 
Judic1al backg;ound 

\ 
Judicial authorlty for common carriers to refuse' to transport 

1 

\ , 
lntoxicated passengers was established early on by the U .S. Sùpreme 

court~' although ~ce a carrier hac;l admitted an ~ox1cated person to 

the, carrier' s vehicle he cannbt ~ expell,ed unIe~ he q{isbehave's durlng 

, 62 ~ 
the joumey. ~nkenness on board ~ !.! is not a reason for removal 

en ro.ut'e., Drunken and insane passengers wel:'@ usually classified t~( 

, ~ ~ 
get~er in early common carrier cases ae both were viewed as violent 

-~ , .1 
Nowadays, the problems presented by drunI<;s are well 

i ' 

summed up in a'tariff ~vis1on (alt~gh not directlY,~el~ted ;0 in-, , f\, , ' \ , 
toxication) which states that ~ passenger may be n:fused'~ia!ge if' 

their 

" 

J 
, 

, " 

, , . 
_______ .o.lo..\ _______ ~ ______ _ 

... --.....-•. --- - ~?-_. 
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"conduct or condition 15 or bas bèen 
known to be abusive, offensive, threat
ening, 1 nt.1midat+ng, violent, or other
wise disorderly and there ls a PossibUHy 
ln the prudent judgment of a responslble 
carrler employee that such a passenger .. 
would cause disruptlon or serlous im-
pairment to the physlcal cemfort and . 
safety of other Pissengers or carrier' 5 

employees, lntenere wl"t.tl a crew m~mber ~ 
ln the performance of bIs duties aboard 
carrier's alrcraf't, or otherwlse jeo:pa.rd-64 
1ae safe a.nd ad~quate fllght operations." 

\ 

This regulat10n covers bat.h of the possibll1 ties that a' drunk can 

" 

'\ ' . 
become, eUher belligerent or amoI'OUs (and sometlmes belllgerent and 

- a.lÎlorols) and tha t 
, 

ither of these types o.f behaviour can be just as 

disc~ncertln~ ta fe ow passengers and fllght personnel. 

Refusal of carrla.ge 
\ ' 

Although, in theory, the carriers bave entrenched discretlon-

ary authority to refuse carriage to someone who ls drunk" in 'practiee 

1:t can be very difficult to ident1fy ]?rec1sely the symptoms. Slurred 

speech ";"y ~due ~ defoz,rl t1.y or lack of f.m111a.rity with the 

l~e. An unsteady gai t. may be, the resul t of a :permanent physicaJ. 
\ . \ ~ . 

~~d}eap or récent 1njurY: the influence of me dicat 1,0 n, could alsq 
" l , ' 

account, for ei ther of these syJn]?toms. 
Il 

A clear èX8.fple of ~he carder' 5 dilemma was brought out, 
, . '65 < J 

ln the case of AUstin'v'. Del~ Airlines, -in which the revere.d Dean 
" , , 

... , 
( 

~' , , 
" 

\ 

i 

, 

t.-

,\ 
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\ \ . 
of Southern UlÛ versi ty in Shreveport was refused carriage on a ~l ta 

Airl1nes flight between Shre'Veport and New Orleans on the grounds .'that 

66' . 
he did not appear to be in the pro:per condition' to travel, _,,_,~,"!..e--;- that 

'" 
he .was drunk. The reasons f07: such a deeisj;o~were. based on the 

.,. / ," 

observation of the ticket agent th!.t the plaintiff was leaning on his 

tlfO compan1ons who had brought him to the airport, that he WfÙked in 

a "shaky" manner, thàt his speech was sl~w, and, :perhaps the Most 

damning ;lece of evidence, when the plainti~f ~ntroduced himself and 

requested his ticket po he placed his ~1 ~w o~ the counter for support ~ 
" and allowed it to slip, barely avoiding a fall. Thus, a.lthough the 

) 

plaintiff was not actually staggering, nor was his speech actually 
, 

sl~,d~ Dr. Austin was lnformed that he would not be lssued a ticket 

for the night. 67 The Dean n;Led suit against Del t~, seeking dam~es 

, for em~rra.ssment, humiliation and ln jury to his professional reputation 

.caused by ~he allegedly ~justiflable refusaI of c~rr1age and accus

ation of cfrunkenness. 68 

" The Louisiana Court of Ap:peal found that in order to assume 
l· . 

the reasonable safety and comfort of the passengers, the airl1ne pèr-

'. ' " 69 :-:""-.J l sonnel mu;;t he given -ftmuch" discretion· in det~·IILJ..n1ng a, :person 1 s ' 

physical ~ui tabP.i ty kQr the' intended flight ànd al though their con

Glusions will n?t aiways be correct w~en viewed in retrospect, 

. f' 

"If, ho~er, their determina.tion is .J 
made in ~od faith based on observat~n 
of persona! appearance. actions or con
duct .wh1c~ tould re8:50nably lead the 

,. 
,.". '-

.. 
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, 
airline employees to'believe that person > 

"presenting himsel! for passage l'laS not in 
propèr physical or mental condition to ' 
adequately care for himself in an emerg""". 
ency or who might cause artnoyance to other 
passengers because, of hi s coIi.di tion then 
no 111}.b111t'y should attaeh even if the' 70 
conclusion later proved to be' erroneous.!' 

.. 
The evidence of the plaintiff's mannerisma was sufficient to lead, 

.\ 

Del ta' s employee to suspect tha t Dr. Aus~in l'laS under the infl uenee 

of alcoholic beverages ev en though th~y resulted, in fact, from a . 
'_ l , 

physical weakness'following a period of convalescenQe from a haemor-

rhage and,' possibl.y, as a result of the Medication he was ,taking in 
• 
trea tment thereof. In short, .Del ta' s agent~ wexe found not to have 

exceeded their discretion. 71 

'.1: 

~ , L 
If the case had·been decided subsequent to the cancetlatlon 

of the discretlonar,r tariff rules're~pecting~fusal of.carriage,72 

the resul t May weIl have been the same. However, the case of AdaJnsons 

/Y. American A1rlin~s,' Ine. 7.3 presents a. caveat aince 'in that .case a 
I~ -- ~ , 

l' 

. ~ 

carrier was held negligent in that it refused a passenger carriage 

without first taking steps ~o ascerlain tne facts concerhing the,pass-
1 ; s . , ~ 

,enger's condition. There is no evi.enee 'in thé Austin èase that en-

\uiries were mad~ of Dr. AUstin t s two e~mpanions or of, himself as to 
t 

the reason for his inebriated mannerisms. ." 

• 
, 'Î 1 

1 
A much publiefsed refusaI of carriage on the grounds of 

\ " 

J 

't , 

'\ 

, " 

1 
'. / 

f 
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intoxication occurred when Mauric~ Gibb of the ,popular singing group 

the "Bee Gees" was re~used passage on' the 'Lon~o New"'~ork British ,. 

~ 'il> ;',i~ys C,g.ncorde ';74 The Heathrow Airpe:rt policli' described ~he qon-

~ di tion Of' the singer as "unsui table for travelling'" following his 

ninety minute sojourn in the airport' s celebri ty lounge. 75 ,Th~ 

.. 

, 
lounge offers fre'e champagne to aU !l. ts patrons wbich 15 another ex-

. ~ 

~p1e of the encouragement of alcoholic co@umption by the air travel 

industi-yo,;. • 
" 

On-poard ihcidents 

.. 
~~ -', _l~ 

Once on board, the air, cï"er~ fe";' that t~e, 1nèbr1~ted ' 

individual will eUher act belligerently causing, at the very least, ..., 
, 

a nuisance and"at the most, physical harm to the ~ther passengers, or 

fined to l'iis geat, 'at worst, tbe pilot' would have to make. an emergency . '" 
landlng with the concomitant expenses and red tape. 

~n case t~s line of argument i~ considered to"be too hypo

thetical, the following repened incident should suffiee to dispel that 
, - ' , 

impression. In, Janua:pr tbis ~ear, a British engineer, JOhn"ddington, 

,.ÀB.d bee~ drinking heavily abo~· a Laker ~rways t6ndon' - . Lo~ AngeieJ 
t , , '-
flight, and wh:en he ~s refused another drinI( he became violel'li, scre\irii-. 

ing and~kicking both passengers and ,the pilot.76 His conduct was such 

1 • 

.. 
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J 
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" 

, , 

that he was' restrained by his fellow passengers and tied to his seat. 

The aircraft made an unsch~d1Ùed landing. at W1001peg Airport 50 that 

Mr. Waddington could,be'removed,whereupon he continued to behave in 
~ -, . 

a violént manner, smashing a policeman's watch and hitting air~ 
~ • ' Il ' , ~ . 

It '1m3 estimated that the cost of màld.ng the unscheduled 

~anding woul.d amount t~ ,ap~roximatèlY $'6,000 (canadi~nj for, i~crea;sed \ ~ 
fuel consumption and landing fees. These unforeseen expenses must --\ 

have been rarlicularly ~deru;ome for La.ker ·A1rways. s~n~e ~h. Carrl~~ Î \' 
speCla1is~s in low co~~. rares for. "no frills" ~ervlce,. 7 To add in- . 

sul t ta ln jury , La.ket erfded up :paying the unwanted passenget" s .fare 
- 1 ~ ... 

back to London. Engitr Wàddington had b&en on his way to Los 
, """\, ? 

~geleS to start a ne; jOb but had lost' the position when he 'failed to 

..,.d." ~ \or arrive on time. St""rded in WinniP,8g" .:without the money for the return 

/ . ) 

, ' 
\,-

/~. 
r fare or a 'visa ta wrrk in Ca.nada, Laker Airways ed to pay his fare, 

r 
1 • 1 

home to London on lm -Air Canada fiight. (MI' W ington.' s behavlour 
. 

on the tet~ 1iight went.unreported and wa , 

unrema.rkable.. ) It should be noted tha t the 

not ,~hè temerity to sue Laker for~ach of contract, lose of 

employment opporiun1ty and income therefrQm or for false imprlsonment 

eÙ?er in his pl~e ~eat or in a foreign ~ountr;r or anything eJ.set 

along , simil'ar Unes. 79 ' 

"'- ~, 

'An is~ue whlch must be fa.ced in r~lation t~on-board, drink1ng 

i) 
/ 

.. ' 



\ 

.. 

349 

,:1.s, the 'questfon of who should pay the~nanCial costs" of thi~ type ·of , 

emergency landing, Was tt rea~nab1~ in the Laker Airways inci.dent 

that the carrier h~d to absorb the additional costs of the unsched-
~ "-,~ 

, 
uled 1anding or should Laker have been enti~led to bring suit against 

~Î 

~ ,,"""" f • 

Mr. Waddington to recover 1 ts outlays1 There has been at least one 

judicial deciS10n in which the passenger 'liaS ordered to pay the cOst~ 
, 8 '~~ \ 

of an unscheduled 1anding, O· a case invplAng an. emergency landing J ,- . . 
made following the discovel1,vthar a ~saenger wi:!s carrylng a highly 

inflammable substance. ,~ r 
fJ;'~ ~\it, , '. 

, ,81 
One co~entator ls adamant that, should a passenger be 

\ 

responsib1e for- the ~rcraft making an' unscheduled landing-th~n that - ~ J " 0 

passenger ahould be made to compensate the ~a1r11ne 'for damages .suffered , ; 

in, ~ex:~ of additymal fuel c.?nsumption, landing fe.es a.nd any addit-
~ , t 

ional refreshments served to the passengers if the d~lay in reaching 

t~e or1~~ sChed~ destination res~ts in missed ~o~eçtions' and 
, ~. . y 

thè' carriêr off~rs-the strande~passenger a meal ~hi1st awaitlng 

. alternative connectlng flights. 'In such c1rcUmstances, the l~tox1-

cated pa.ssenger would be held financially responsib1e, irrespective of 
, " . , ,'Jr1 c_ 

any ~riminalliabUl ty, to indemlû\y the carrier for the damage~ 
, 82 

suffered. . 
,1 

~,~ 

" . 

Another ~xampQè Of' ~ a11~gedlY dtunke~ ~s~g~r beco~ng 
_.:ou. at first and 'the. violent .as the ca+ Matrl'redonia et al. ~ 
v. ,American Airl1nes, Inc. 8~ The }lla1ntiff, Linda Manfredonia t alleged 

- , ' • i 1,1 (Ir _;- __ _ __ _ 

t " -'\. 
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~ ~hat on a flight from New York tolDallas she was 'seated across the 

ais1e from a yo~~' man w'ho was se~ed several alcoholic drinks by 

the defendant's fli~ht attendants and who became increasingly intox-
. 

icated and abusive. Not only did he make sexual advances to her, 
) 

when she did net respond td these overtures he suddenly punched her 

in the eye~ 

... 

II'" On a charge that the defendant -was guil ty of conunon law 
~ , 

- . negJ.lgence 111 serong alcohollc beve~es 'to the assaul tive :passenger ~ 

a(tn f~l.ng ta ;xeralse proper care to~ Mrs. Manfred~n1a ta pro

tect her from Injury and humiliation, the jUry found'in favour of the , ." '-,. 
defendant. It ls unfortunate that the jury' s reasons for this decision 

were not stated; perhaps they feared that to find th~ èarrier liaole 

'" in this 1nst\nce would be the first step toward~ making all fl~ghts 

é strietly tc:retotal. _,,"-

'84 t 
On a charge of a breach of _th~ Dram Shop Act bY selling 

,/ 

;. 

/ 

, , 

/ 'jntoneated bev~rages ~the offending pa.ssenge~ whose intoxication had ~ 

/' 'contri1tuted to the plaintiff' s in jury " the New York ~me Court , 

.. 

• 
(Appellate Division), found the Act could notbe appl1ed to an'air carrlëI\ 

1 
) ~ . 

, in inters/tate t;lght. As ~he bev~rages were served durlng th~ Uight 

i.e. whilst thé alrcraf't liaS travelling through air space, both the .' 

sale of 'the li~uo~nd' the 'injuries 'occurr:ed beyond the limits of the 
i 

1 ./" , 

state of New York. S1nce tbe statute re:f1ected public poliey to curb \'. , , 85 
the MavUs mld injuries" arislng 'from ,the sale- of 'intoxicating ~'- \ , 

-, .... 
, , 

.. 
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,beverages in the state,.~ the purPose a(.,the statute would not be fur

thered by,enforcing it ag~lnsf sales not made within the state. 

\ &>7:" J"f~un~ that 1~ a~t10nt 

,"to enforce tl')e statùte for the bene
fit ~anY pà.ssen~er embarking on a 
fllgh from New York to an'out of st~te 
desti tion would cause chaotic and ,ir-

, reconciab1e resul ts sp:r:irlging from thè' 
uneven :protectiQn afforded to passen~rs 
boardlng the n1ght 'fram s€'ates not / " 86 
having the benefits of the dra1n shop act". 

The Court: in the Manfredonia case found th~~. -Ma.~redon1a 
and he~ husband (who h~'pleaded a derivative cause o~'action for 105s 

t ' , '. <jJ 

,of servicee) had a c1alm against' the carrier, however, under the Fed~ . 
, , , 

" , '8 
eral Aviatloh Authori ty regulations 7 which have forbidden the sale of 

, ,1 

alcoholic beverages to' 'an: int~'x:1cated person.88 It will be interestlng 

to see the amount of damages, if anl, the jury in the new trial a~rds, 
al thoug~ i t a~ars 1 t wouid be much to the ad~antage tf, Amerlcan Air-' 

Unes if they settled thl.sl claim out of court. 

A proposed solution 

In Canada, the Canadian Air Line F1igh~ Attendants' Association 
t -' 

,\ C" • 

want the d1scretion they have to. refuse to serve drinks to pa.ssengers 

whom they regard as having had enough, extended 50 as to become legal . ' 
lim1 ~s. 8t Al though they have the sarne rights as thelr counterparts 
'9/ ~ . 

• ~ 

~ 
1. 
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. . 
in the United states to refuse to serve 1ntoxicated passengers. 90 they, 

as- w1 th thé U .S. flight attendants, will most oÎten just pour the extra 
\ 

drink to avoid a coilfrontation. The AssOCi~tion has ~ed the 

Federal government to set legal limi ts on the number of drinks that , 
may be served to a. passenger Since the attendants would pre fer to be 

'able to say "sorr.y but these are the rules" and apply them indiscrlm

inately to a.Îl passengd -~ or s~ier. ~e ~easqning b'hind the 

request ls that if a passenger knew ahead of time that only s9 many 
j , 

drinks could be se;:ted, the'y would be less'1ike1y to take thelr wrath • .. 
, out on the staff. 

The editorlal m'iter ,who .commented on the f1i~t attendants' 

petition considered that the setting of such rules was tao minor a' 
, \ 

" . 
ma. t ter to brlng to bear the full weight of the 1rederal Government, and 

that the a Unes, (who,own the planes where the drlnk1ng is taking , & 
pla ); should shoulder the responsibUi t'Y and set the necessary rules. 91 

To c~terise this lIlatter as "minor" reveals more about the wr1 t:er of 

the,edltorlal than lt does about the merits"of the flight attendants' 
, " '. 

requests. Obvlou~y the wrlter has never been a flight attenp,ant and .' . . ,. has probably never witnessed an in-fl!ght into~catlon incident. , ~he 
" 1. \,>1 

,edi torla1 pre~ted the Lai~rways' episode by ~ix months - "1!b' doubt 

i ts tone' wouid have been different had 1 t been wri t ten after the Laker 

\ . escapade occurred. ,r' 
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CONCLUSION AND RECOMMENDATIONS 

. '\ ) 
..../ . 

The suggestion t~~ the airlines set their own rules.on the 

number of drinks served to .passengers ls similar to the ldea the C lA lB. 

i5 currently toying. with, that is, to allo1t the U. S. carriers to declde 

individually the composition of the no-smokî~ sections aboard.their 

a1rcraft 1 92 Al though competition on routes within Canada 1s- not as 

fierce as 1 t is on routes wi thin the United' states, the dictates of 

the market would probably ensure that airerait in nelther Canada nor 

the United States would, ever fly "dry" 1 Drink1ng and flying have gone 

hand-in-hand for too long in the publlc's mind, 

" , 

~'~e airli~es are not going to refrain from serving alco-

hol o~' the question arises as to ~hether i t ls fair to rèfuse 

carri~; -t;<f intoxicated pe:r;,sons but all'Ow passengers tO\9J:ink them-

sel ves insensible d1ll?ng the course .of thè- fllght. It. would all appear 

to come down to a matter of timing: what is unac~tàble behB.viour,~t' 

th~~ck-inl'counter i~ condon~d, if not açtually encou:z::.âged, in- the' 

cabin seat 1 The selection and re~if'sal of inebr1.ates before take-off 

is obviously Uscriminatory if .ù~ \those who have rendered the~selves 
. l, 

\ 

.. ~ 
.' 

';. , 

intoxicateci during the f1ight. are not flremoved" from the airerait at the 

first available sto-pover point 1 But "such an argument ignores the' im-
r . 

mensely senàible reasons behind the 'exclusion of persons who apply for 

transP,Ortation and ~ alréady drunk by the ~1me they present themse~ves 
\ 

at the check-in counter, A more practlcal. and less discrlminatory 



solution would ~o impose a two drink limi t on nights under two 
, ~ 

hdurs duration, for example, and a more generous limit on longer , , 

flights, whilst maintaining the ban on the acceptance for carriag~ 
• 

of lne~ated persons. -50 long as the airlines>_~are wlilin\.to ply 

thelr passengèrs with Intoxicatlng refreshments, they will have ta 

accept the financial consequences of makt~g emergency landings tp 

remove passengers who have become violent due ta their alcoholic 'ln

we. This latteIii:p:ropositlon may be view.ed as an a.pplication of the 

princ1~e of volent1 ~ fit injuria. 93 
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fi. 
1. See infra the chapter dealing with the hiJacker profile. 
, 'l ' \ Q,. 1. • -'\ 

---- ~ t 

2. The :preêl~e fi~~s~ere tMt du.î-in~ ti1e 'firSt ten months 'of 
1978, the,':eureau~received 561 complaints (Aviation Week and S.e 
technology, January 15, 1979, p. 26) whi1st in the 1973-7.( ~riod 
the totals had been 229, 291, 125, 225 and )69 respectively. 
E.R. ~ 1091, AInendment 1 't9 pa.rl252 (44F.R~ 5071 (1979) ),"p'. 4. 

1 > '" 
, , > l. '\ 

14 C,F.R. ~ waJ'I'issued as E,R, - 80Q; 38 F.R.' J2,207 (1973) and 
bec. ef! tive on July 10, 1973: it ws the' response to the 

.. notice of p ,posed 'rulemaki~ E.D.R. - 231.; 37 FiR. 19,146 (1:~.2). 
Part 252 has been subsequently'amended by the following regul-

. ations. whlch are' still in force: < ~ \ 

,'" l G 

E.R. - 1091; 44 F.R. 5071 (1979), in fo;ce Febrûat,y 23, 1979.· 
E".R. :;1122; ,44 F.R. 28,657 (1979), in force""May 10,1979. 
ELR,. -,1124; 44 F.R. JO,080 (197<]), 1n forCe January,22: 1979. 

.' E.R. - 1124. changed the tit1e of this' part to read: ~vlsion ., 
~f· Deslgna.ted "No-Smoking" Areas Aboard Air Carriers. The full text 
of part 252,is rep~duced in the' appendices. " ~ 

,~ 1 1 

" , 
4. Seqtion'4q4 (A)(1) and'(~) of the~Federql Aviation Act of 1958 

\ \49 U.S.C. s~ 1374 (a~(19 and (2) ~197~). 
J'i "', r 1\ ~ (" , ...... 

~~ (f' liem. ". .. (t> l~ .. 
6. ,~.~ - 800j J8;E.R. 21,207 (19??);' ,," 

r 

r. " r, , Ii 

7. 14" C .F .~. 252. ·la. J.n 1976, The Inté~tate C~t'Ce Commission 
, li' J rJ'f\.. 
adopte'd a rule which imIlOses special restrictions o'n private sleep-

" ....... --ing cars and 0.9 cars rhic~ have ,been d~t~d as smoking areas in 
\. • the~ènt~tf' •.. 49 ~,.F.R~/1l24.~ ('e)., .; 41 F.R. 34,260 (1979) . 

. Tpe lf,E.W. studY. citedt ~ footn' e 15, whiGh was based 0\ 
interviews' wi th 1,2,000 aduJ. ts, revealed that of, the! men inter.;vierg., 
18%,smotted c+gars and 12% SIloked pipes., ' , ,,' ) 

'1 . In a Wt"rograde move it l;ta.~ re~rt,ej the.~ the C.A.B, has endôÎ'-· 
sed a proposaà tl?a t woul&:l allow cigar: and pipe smoker~ to si t any- . \ 
where in ~h~' smGki~g sectîon. This dec1si0i1 NaS in respon'se to the 
fact that' many fÛrlines ru:tdrchosen îo~. bà:'n cigaFS and pipes entire1y, 
rather ·than lls'ten to complainte :trom smokers who did 'not want to , ' 
e1 t at the: bac~ ?f the :airdraf:~., l See The Wall street Journal, J';lne 
,~; 1981, p. at}: ' '" " 

1 b •• 

8~.' Tbe carbon mono' d genepted by one clgat i5 said ta b~ daubie that,' 

1 

, '" 

/ . 

\ 

, ! 

'- of three cigarett, ~~d simultaneously. Epstein, The Effects ~, 
Tobacco Smok~?Pot!u n ~ thê ~.2! :!!:! Non-smoker:Paper 

r 'ft J 

, . ' ( 
,.'" ,( \ 1 , If' f ,~ 

.. \ ,. 1 '.,'" , " 
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""'r 
presented to the, ThiÎd Wor1d Conference o! Smoking and He~th, \ 
New York, U.S.~., June 4, 1975, p.,2. While fewer tests have 
been~run on pipe!smoking, several authorit!es place pipes ànd 
clgars,in the sarne ~tegoxy with respect to the re1atlye pro
ductiol'). of pollution. Idem. ~ee also E.R. -'1091; 44 F.R. 
5071 (1979), pp. 7 - 13-. - " 

" 9. 14 C.R.R. 252.2 (a). ., 
) . ~ t 

10. 14 C.F.n. 252.2 (b). 

11~ 14 C.F.R_ 252.2 a. 

12. 14 C.F.R. 252.3: 

13. 14 ~.F.R. 252.2 (c). , , 
" 

14. 14 C.F.R. 252.2 (d). ~. ( 
1). 

\ 

The Department.of Health"Educatiorl and Welfare's study on the 
Adtût Use of Tobacco publishèd in June 1976, re'Vealed that 'in 1975, 
70% o'f the 12,010 persons intervie~ed (and',moz:e than~ of the 
Interviewees who smoked~ expressed a desire for add1tio~ smoking 
restr 'ctic;ms ln public places., The çomparable figur~ for 1970 had 
been' 5 of the total respOndents. Those persons who were, botherêd 
by SInO ng rooted their complaints in perceived ·physlcal. discomforl ..1 

(rather than in moralistlc judgffients) stating that tobacco' smoke 
in the ,airerait cab!n bothèred thelr eyes, nose, throat ~nd chest. 
E.R. ~ 800; 38 F.R. 12,201 (1919).0 In National Association 2! ~ 
Bus Owners v. United states 370 F. Supp. 08 (D.D.C. :1;9,74) (Pat;ker ' 
D.J.). the InterAtate Commerce ~mmission' s action ln requirlng 
segregation of smoker's and non-sin~kers, And in confining smokers . 
ta 20%.of th~ capa.clty of buses was uphe1d. (~his figure was sub
sequently raised to 30%. r -

\ 

17. E.g. Ravreby v. United A1rline~,.J~' 15 Av!. 18,235' (Iowa -S.C. 1980) 
(Uhlenhopp J.) and Nader et al.<v. Federal Aviation Administration 

'440 F. 2d. 292 (D.C. Cir.\971) (Smi,th Ch .. D.\-J.).' 

19. 

~ ~ 

In the ,Nader case, .cited supra, it' was he1d that since 
board did not represent a ~afety haz~ the ~ tua~d.on 
rant' t~e imposition of an emergency 1)8,n-:' . ' / 

. -, 
1 • 

smoking on 
did not wir-

• - l' , 
440 F. 2d. 292 at 294 - 5. The H.E.W. survey cited SUE; footnote .15, 
showed that in 1975, 39}t; of adult {ov~F 21) males and 2 0 of adult 
females were smokers. 1 ~ 
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21. 

22. 

~23 • 

24. 

, ) .357 ,'. 

'-4. d' 1 t 

.... J' _ 
" 

~., at 29~otn9te 4. 

14 C.F .R. 251.2) (;) and Cd) ... \ 

In the period.covering 1973 - 78, oh1~ two out of- sirtY-fOur , 
smoki~-re1ated cases had been settled,<the other slxty-twe were 

'dismissed. In January 1979 there were seyenty-four docketed 
complaints for C.A.~ hearings. Aviation Week and Space Technol
ogy, January 15, 1979, p. 27. The co~aints fall into two 
categories:, failure to accommodate ~ request ~o be ~eated in a 
no-smoking section and fal1ure te -enforce the ru1~ in a no
smoking section. 

1 
\ " 

See ~ footnote 18. ~ 
, ""-. 

Reported in The Gazette, Decem~r ~ 1979, p: 1. R.S: ~1cIklna1d, 
Supervisor, Passenger C1aims, at Air ,Canada' s Head Office in 
fiontrea1. revealed that tBe story did not ènd in Baltimore. It 
was disco~ered that the aircraft was too hea'vy -êb ~ake off from 

• 

.. ~the runway at~_-!:he Bal till10re Airport. Accordingly , some of the_-
'~sengers were put .. on other flights to lfew York; but otl')ers • 
ha<i to be taken back to Wash1~gton by bus. The fligh"t ap~re~t1y 
contained a,nttmber of lawYers who ~sed court appe~rances to the 
detriment of their clleQts, and who are taking action against 
Eastern. The two protagonists are taking action against each 
other and against the airline which 1'n 'lts turn, ' , forced to 

1 strip the ,atrcraft in order to get~~ ~h~borne, l!hSeeking "com
pensation Prom the pugUistic passengers., If Eastern ls succe"s"7: 
ful, then i t lWu1d not .... be the first 'time that an air1ine has ~en 

.' awarde4 ,compénsatlon for -a passenger's misdeeds. See, :(or e-xam,p1e, ' 
Deutsche Flugdienst v. Hüetzen 1961 Z.~.W. 205 (Court of lst 
Instance Frankfort).' 

25~ 

26. 

1 

27. 

-ijeport,e<;l in Avt:t!ion Week and Space _Techno1Qgy, April 2}, 1979, 
p. 28. . d' - . , / 

Eastern Air~tnes.WOuld·haV~ d,one well' to ~priJftand the' ~lEht ~ 
attendant' for her abuse of the Eng11s.h language: \...J' 

~ \' • l, 

Mt- ~ Borman is a forme~ United· Stat~s astronaut. 
\ ta. " 

28. ,- QJJ.(oec City 1awyer AnClre Sirois] the North Amepcan 1ega). pro-
. fession s'eems to be particular1y virulent on the subject of -non-

. sm~kers 1 rlghtS. - < " • ~ 
, " 

" .. !j~ 

29. Reported ln The Gazette, May 24, 1980, p. 8., 
Q 

, JO •. Laganière J.' presiding. 

.' 
\i ( , .... 

t ' 

, \ 

l 

, 
, 

.. J , 
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31. Because of his discomforl on the' out ward bound flight, the 
plaiptiff decided to return home via Cp· Air which "forced" him 
to spend three more days in a Mexican hotel. The Court refused 

, to award' damages for th~ enforeed stay holding that the pas5enger 
~ r- should havè made sure that the no":'Smoking regulat:1ons ,would not 

bè enforced before swttching to another airl1ne for the return 
'flight. How a passenger accomplishes thi~ is extreni~ly diffic1f1 t 
to comprehend, eswciàl1y (as was \'he case in thè Montreal - Mexico 
City flight) , sinc~ the non-enforcement of t_he r~gulatian~ oruy , 

,materialised after take-of:f. t--- , \ 
32. l'he' vêntila tian systems in aireraft C:bins ~ meant ta' p~ very 

effective,in changing cabin air. In modern jets, for example 1 

, 1 the OC-IO" the air is replaced at,least every three \rl.nu,tes, and 
~ven f.a:ster in, the Boeing 727 - 200. A"C .A.B. E.R. f 1091; 1jlpF.R. 
5071 (1979). COhtinen~\Air'Line~' 91a1m that a,study ,it under
took in 1973 showed thatl aI1Y forwa.rd or ait smoke 15 H.mi ted ,to 
a maximum of one row forward or aft of the smoki-ng passenger, 'may 
~ve been somewhat biased. The efficiency of the ventilation ' ; 

, systems'do va.i:y with the make of the aireraft. Some Baeing 747 sr 
models are reporled ta fly with le~s than total ventilation capa
city ta conserve energy. Older mode1s of the Boeing 747 o~ten 

~ require that the vent:t;latian systems be turned, off in order to J 
permi t take-off id thin acceptable di'staI\,ce limi't:.a tions. Idem. 
Section 252.2a a~he C\A.B. regulation~prohib1ts smoking .when 
the ventila~ion sy~tems are not ful1y functioning. _ 

~\. 

33. Ci te,d, ~ra. f90tnote 17. The case was dec1ded bn June 15, 1980. 
, ' 

.. 34. Thè- plaintiff was bath a physfcian and a member of the Iowa bar i 
" 1" - '\. , 

35. <ci 15 Av1. 18,235 at 18,23-5. . '\ 
36. ! sée' sUpra the discusSion of inherent defects in passengers in the' . 

.. chaptèr .of this _study on the handicap:Ped., l.ç 

j8. , 

o 1 -t 
This case 'seems to pro vi de an answer to the questi,pn posed in the . 
section of this stu~ supra on tl;1e handicapped, as to whether pass- ~ 
engecs who travell~d in the first class cabin were ~are solicitous 
of 'ahch other' s he~ th than were passengèrs travelling in the rear 
of t~ plane. -At o'ne point Cluring the journey,.t r;k-. Ravreby had 
reque,ted ail the passengers in ~he flrst c1ass cabin ta stop " 
smoking, but thej" had all refused to comply wi th his request. ) 

. . '., S 
Seè 14 C.F.R. 252.2a. See als~ Ravreb~ v. UÏ11ted

4
Air1ines, Ine. f , 

cited ~ footnote 27, ·aof 18,239 - l ,Z40. '," 
,'39. i4 C.F.R. 121.317 (q). For a violation af thi~ regulation the 

, ~ mssenger 15 -11ab1e for a :fine not exceed1ng $1,000 for each 
, . '1 

- , " , 
A - J 

., ,,. 
\ 
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" ~ 
violation.' 49U.S.C. 5.,.471 (a)(l) (1976). See United.?tatesv. 
Duffy 14 Av1. 17J74J_~9th Cor. 1977) -(~ curiam). AlI carriers ban 
smqki~ in the to~ets due ta the presence of the various pape,r pro
ducts supplied for the passengers .use. The necessi ty for this 
rule was brcught home with the accident on July Il, 1973 invo1ving 
a Varig Airl1nes, Boeing 707 near Paris, France. An on-board fire 

, resul ted' in a forced landing which, al though sucee ssful, was tao 
late ta save U6 out of the 117 pa~engers l'tho died of smoke in- ,/ 
halation. The cause of the fire was attributed ta a burning -
cigarette left -unattendeg, in one of the aireraft' s wash+Ôoms,~_ 
Internat,ional ~ivll Aviation Organization, Aircra"Accident Di-
gest, no. 21; \977, I.C.A.O. circ. 132 - AN/$3, p. 68. See also 
I.C.A.O., a ratio ... Aircràft: ,Armex 6 ta the Convention on 
International Civ Mation. s. 6.2.2.1-CdJ (111) and LA.T""J:. 
Reeommended' Praeti e 1781 (formerly 1400): _Smoking in Aireraft. 

'40. The RavrebY càse touches on the issue of the "point 'of ,contact" 
, between the smoking ,and the non-smoking rows. 1.5 Avi. 18,235 at 
18,239. The"C.A.B. have never commented on the problem of cigar-
ette smoke from the Tirst rOll of the smoking secti,on drift1j1g, 
f6rward in:to the last row of the non-smoking' section (see the 

-'Continental Àir Lines survey discussed ~fIootnote 32), but 
hat; merely stated 'that a no-smoking area mus~oni?ist of at least 
two~ws of seats sinee a section of only one row could not con:.. . -" ' 

~ stitute -an adequate n6-~olüng "area". E.l;l. - 1091; 44 F.R. 
501L '(1979), p- 15 

41. 

42. 

4~. 

The plans would stUI reCluire Board approval before they could be 
implemented. 'Aviati~n L.R. no. 723, January 1), 1981, p. 1. 

This lack of ehoiee wU):/ also app1y to stand-by passengers, see 
TheWal1 street Jo~, June t?6, 1981, p. 6" and The Gazette, 
June 26, 1981, p. 16. 

AI 

~l" ~, 

The Gazette, May 111-, 1981,: P. 22.' 
• , ., 

44. P .L. 95-504; 92 ~tat. '1705. 

45. The f1xing of the slze of the no-smoking .on is left ta the 
discretion of the incM. vidua.l. alrlines in Canada. There are no 

(. requirements simi1ar to the :t.A.]. 's \SCO\1omic Regulations part,252 
to be found in the Cana~an Air Carrier Regulations, Consolidated 
Regulations of Canada 1979" e. 3. ... 

46. ' Airl1ne Tariff %b1ishing Company, Agent, Local and Joint Passe~er 
Rules Tariff no. PR-7, C.A.B. no. 352, C.T.C, (A) no. 195, Rule 35 
(F)(l) (hereinalter referred to as Tarif! no. PR':?) .,,' 

\ -~ . ' {f 
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49. 

50. 

51. 

52.1/ 
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This ta.r~gulation and others similar to i t were cancelled 
for U .S. carrierso-by'C .A.B-" ~rder no. 79-11,,;,148 (DJcket- 34,43.5) 
dated November ,21, 1979, on thé grounds that the ~ording of the 
tarif~ rule liaS Mo vague and the potential,for its c~use by the; 
carriers existed. One wonders if Air Flo-rida, Del ta Air Lines 
and Republic AirlineJ' col.Ù.d invoke"' their tariff stipulation that 

,they will ,remove at any point a passenger who has an offen~ve 
odour (Tariff no. PR-7, Rule 3.5 (F)(4)(e) ) to ;ustify the re-
moval of an intransigent smoker.'~ . 

'''(' 

See the fQllowing part of this chapter which discusses the subject 
of drunks. ' "l-

i ',- -" 
, ~I -

'See SU~ the .chapter of this study on overbookine and Tarif! no. 
PR-7, e 245'. 

• 1 1 

This arguml:!~t presupposes thà.t, '\he boundaries of the smoking and
no-smoking sections will be fixed and no instant'aneous enlarge
ments of either section wUl be âJ.lowed. 

" . "J, 
Airl1ne regulat~ns in the United states usually cla,ssify the drunk 
and the drugged passenger together unless, of course, the latter 
type of passenger has been presc,rlbed drugs as part of a course 
of professional medical. trea -t;ment. \ Many ~f the rem~ks, theref.ore, 
relating to intoxicated passengers wUl aISo be approprlate,to 

l ' passengers affected by drugs. See, for examp1e, E.R. - 1070, Amend-
ment 4 ta part 223; ~3 '.R. ~8, 378, (1978). Out of deference to 
female chauvinism; in'toxicated passengers will be referred to 
thrOugh~t this discussion aS' ~e, but the author acknowledget' 
that female passengers do, on occasion, i~bibe ta excess and May 
even become obstreperous. 

~. '" . 
C.A.B. Order no. 79-1],-148 (Docket 34,435) da,ted Nove!lloor 21, 1979 
cancel1ing Tariff no. FR-7, Rule ,35 (F)(~) for U.S. oertlfied 
èarriêrs and other taxiff provisions simitar to i t. See footnote 

" 2 'br the cP\apter of this study supra on pregnancy, for a liat of the 
tariff rules which were cancY1ed. The cancell~ion and Order ' ' 
followed Show'Cause qrder rw:II 79-1-70 (~cket 34 ;435) dated Januari'--" 
11, ~979. ' 

, 

" 53. ~., p.1." 

~: ~ ""~ r~otnote 52. p. J.; 

55.' S.P.D.R. - 70 (Docket 34 ,030) 
p. 4, andiroposed new part J8~, 

, 
.R. 32,401 (1979) dated May 31, 1979, 

, ,~ 

56. Propo,sed ne .. part 382.4. See so 14 C.F.R. 121.57.5 (è) (1980) which 
prohibi +.s int9x1cated persans boëttd thè a.trcraf~ of U .S'. 

'7 ~ 

, . 
. \ 

" ' 
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certified carr+ers. 

57. E.R. - 1070 ci ted sUNa footnot~ 51. 
, ,( 

:]

58. ,Tariff no. PR-7, Rule 35 (F)(2)(d) applicable to Air California, 
Alaska Ai~es, American Airlines, Cardinal/Air Virginia, 
Cochise - nes, Hawaiian 'Airlines, Hughes Air West, Ozark Air 

, Lines, Pac fic Southwest Airline~, 'Pan American World Airways, 
'United Air Linès, US Air ând Western Air Lines; Rhl.e J5 CF) (J) 

~ 1 
appl1c;1ble to Air w .!!ingland, AIoha Airlines, Big Sky Air1ines, 

tEastern Airlines, Pie, ont Av1atio~~ Texas International A,i:rlines 
and Trans W'or1d Airl1ne ; and Rule)35 (F) (4 Hb) applicable t~ 
Air Florlda and Del ta Air Lines. , - 'f' 

Escortea. mental patients and their escorts are not allowed 
to drink alcohol1c (beverages whilst on board'. Tariff no. PR-7", 
Rule 35 (F)(2)(g)(vi)(bb)(J) applicable to Amer.1can Airlines, 

~ , 

Hawaiian Airlines, ~ughes Airwest and Pacifie Sou~hwest Airlines. 

59. Air Canada International Rules Tariff no. PR-1 J Rule J(A) and 
Tariff no. IPR-l, Rule J!A); CP Air Local and Joint International 
Pa~se~r Rules Ta~ff no. 2, Rule 8; Tariff no. PR-7, Rule 35 
CF). (1) • -

i 1 

60. See the 194'4 Chicago Convention (Convention on International Civil 
Aviation signed ai:> Chicago on..lDecembër 7, l~), the 1963 To1çyo ~
vention (Convention on Offences and,C~ain Other Acts Committed 
~ Board Aireraft signe<f c;i.t Tokyo on September 14,l9b3), "and the 1 

1971 Montreal Convention (Convention ~ the Suppression of Unlaw
ful Acts ~nst ~')fetY'of Civil ~viat1on signed at Montreal 
~n September 23, 1971. See also the Draft Convention on the f ~ st~tus of the Aireraft Commander drawn up in 1947. 

61 •. Pears9n v~ Duane 4 Wall. (71 f;~) 6Q5; 18 L. Ed. 447 (1866)' (ravis J.). 
\ '~ 

62_. Ibid~, 4 Wall. 605 at 615. 0 

63. Idém. See also two cases ~n~1 ving the st. :Bouls Iron ~ountain , 
and Southern Railway Company 1 Meyer v. st. ~ 1~!1.L.ê.. ,!!I.. ~. 
54 F. 116 (8th Ciro 1893) (Shiras D.J.); and Priee v. st. Louis 
I.~. j.ê.. Br. ·Co. 75 Ark. 479; 88 S.W. 575;b 112 Am. st-. Rep. 79 
TArk. 'S.C. 1905Y (l/ood J.). It was permi tted to refuse carriage 
to el ther intox1cat~or insane passengers if the persons so ' 
'affected were either wlthout an attendaht to look aftel' ~them (the 
Priee case), or if their presence on the earrier's vehic1e might 
ëaüSë In"jury or substantial di scomfort to the other passengers' 
(th-e Meyer case). 

. 
64~ Tariff 'no. PR-7, Rule 35 (F).(J~) applic~ble to Air New ~land, 

. ; 

, " 

\ 

.. 
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Aloha Alrlines, Big sky Airlines, Eastern Airl1nes, Piedmont 
Aviation, Repub1ic Air1ines, Texas International Airli~s and 
T~s Y/orld A~rlin~ .. " 1 \ • 

65. 246 S. 2d. 894;;~\Vi. 18,245; 1971 'm.s. Av" R. 4{),~ (La.. s.e. 
2d. C ir. 1971) ( ce J.). j 

66. 

67. 

" A tariff rule s1m1lar in wording to tariff no. PR-f referred to' 
above (rootnote 52), namely, Local ànd Joint Passenge~ Rules 
Tariff no. PR-5, C.A.B. no. 117. was in effect at the tim~ which 
speclfied that, the' carrier cpuld refuse trartfportation to a 
p!.ssenger who was incapable of carlng for hi self and was not 
accompanied by an attendant responslble for arlng for him 

1 , énroute. 
')." , 

The plaintiff lnunediately went to the Bramff Airways ticket 
window where he was' given a seat on a flight whlch depa.+ted. , 
approximately one hour lat~r. .; " 

68. The damages SQught were $10,000 'for the' embarrassment 'and,. humilia
tion aqd $20,000 for in jury to the plaintiff's professlonal re
putation. The trial judge awarded Dr. Auatin $500 on account of 
the fact that the evidence did not disclose he was dxunk at thè . 
Ume and, taking lnto account the tact that Bra:ro.ff A1rways .-a.ccelfed 
h!l..m for passage, lmmediately thereafter. Bath sides appealed. 

69. Il Avi. 18.245 a~18,247. 

70. 

71. 

~. 
. , 

Th~ C~utt a+so took into account the fact;{hat the Delta fllght 
dep.\Uted w1t~ empty seats and thus it would have been to' the 
~in~cia1 advantage of the carrier to have issued the ticket. This 
~ ~ facto observation sho~d not ,have been taken into accouu.t 
when assessing good.faithl first1y, because the ticket agent 
observing a passenger1s mannerisms cannot know whether other pass
engers would arrl\fe at t'he last minute to fil1 up thè plane; and \ 
secQndly. if the.aireraft de~ed with a full complement ,of passr 
engers, th~ burden of proof id( be disc!)a.rged by the airline /would \ 
(according to t:he œasoning of' Priee.' J.) be heavier. A fortui tous 
event, sucn as a1rcraft.departingtwi~ full complement of pass
engers, should ,not be the capse of:an increase in the buràen of 
proof. \... 1 

72. See~ footnote )2. 

73. 16 Avi. l7,l~5 (N.Y.S.C. 1980) (Wollach J.) • 

74. _Reported in The Gazette, October 16,1980, p. ~6. 

1 

" r 

.p, 

(, 
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! 

According ta the news~per report, ~ Gibb i~ a noted non
teetotal.er. The airporl poiice were acting 1'n aeeordance 
with the United Kingdom's· Air Navigation Order, S.I. 19?6 
No: 1783, irt.' 46 (1) which forbids a "persan who is:ctr:-unk to 
enter ~ be in an ,aircl'j:l.ft regi;stered in the ,united Kingdom 
wherever it May be or any aireraft within the United Kingdom. 
See P. Martin, J.D. McClean, Èf.~de Montlaur Martin, J. BristOlf, 
J. L. Brooks eds. Shawcross and Beaumont on Air Law, London, 
Butt~rworths, 1977, para. 'J23~p. 24) - - - j> 

Reported in TPe Gazette, January 6~î~8l, p. 8. 

" 

77~ Engineer Waddington receiveq an absolute discharge.Qn a charge~ 
of creating a disturbance, a six-month ~ondit~onal discharge for 
assaul ting one of the arresting officers and Wël:s ordered to pay 
$;30.00 restitut'-gn for the broken,watch.~ The Gazette, January 
20, 1981, p • 7. ... 

78. "No f:u.hls" service' exc1udes ~~n~ ight stereo h~:dsets, movies 
and ~Od but'not, apparently, coholic beve~es. 

79 ... ·'iI'i~i r:specttQ'.~fal.se impr~so&nent, s~e J .G. Fl~m1ng, The Law of 

If'> 

.. Torts (5th ed.), Sydney, Th~ Law Book Company, 1977, pp. 2b -29, 
.~' and,W.L. Prossé,:" Handbook o~he Law of To'rts, (4th ed.), st. Paul, 

\,,' Minn., West Publishing Co., -l9 pp. 42 ~ False imprisorunent 
... has beên \ù,eaded

l 
before:. in airli e cases, for example, Williams v,.J 

Trans World Airlines, Inc. 369 F. Supp. 797; 12 Avl.. 18,231; 1975 
u's'Av. R. 526 (S,D.n.Y. 1974);'aff'd. 509 F.,2d. 942; 13 Avi, 
17,482; 1975 U.S. Av. R. 513 (2d. Ciro ~975) (Anderson C.J.). 
~ '~ 

80. Deut'sche Flugdienst v. m..fetzen ci ted supra footnote 24. 

, '" 
81. E. Mapelli, Miscelanea Jurldico-Aeronautica, Revista General de. 

Derecho, Valenci~ (Espaffa), 1977, reprinted ih E. Mapelli, Trabajos 
de perecho Ae:ronautico ~ deI Espacio,' C'4Jllf'ci6n de B@tudios Jur.tcllcos' 
"'[Vol. II), Madrid,~ InsU t:uto Iberoamericano de Derecho Aeron€utico ". 
y deI Espa.cio y de la Aviaciifn Commercial~ 1978, pp. 440 - 44J. 
The hypothetical situation discussed in this article relates to ~ 
Pi'ssenger making a nuisance Çlf themsel ves by way of making amorous 
advances to a stewardess. The comme~ts,'however, with respect to 

, 't,he pa.~eIlf5~r's financi~ res~ns1bi1ity apply al.so to drunkards. 

,82. Ibid., p. 44J. Se?l:or Mapelli base~ '!lis lrgument on ~ection 1902 
of the Spanish Civil Code 'which is simiiar to article 1053 of the ;' 
Quebec q1v.i1 Code of 1866 which st.ates 'that: 

1 
, 

,~'Every person capable of discern1nB' right fram 
~ng is responsible fo~\the damage caused by 
~s fault td'another, whether by positive act, \ 
ïIflprudence, neglect or want of skUl." 

'(, 

" 

J 

4"---.. , 
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'84 • 

1 • 

, 1 , , 
It should also be borne in mind that inebriation is no cl,ef.nse 
in a civil case" 4 • 

, , , ~ 

15 Avi. 'l7.63&'(I.f.Y:S.C. ,App:l. Div. 19~9) (Hopkins J.~1<.( 
- ,," t ' ~ -

New York General Obligations La~s, s. Il - ~Ol: 

.If 

"Any :persan who shall be injured in 
person, property"; mèans of suppprt', or 
otherw1se by an intoxicated pe~son, or 
by reason of t~e intoxicatio~f any 
person, whether resul ting in his death 
or not, shall ~ve a right.of action 
against any persan who shall by unlaw
ru! se11i~ ta or unlawful1y.assist1ng 
in procuring 1iquor for such lntoxi-
cated 'person, '4ave caused or contributed 

;-.:to such intoxication; and. in any such 
~ action such persan shall have a right 

~ ta recover actual and exemplary damages. Il 
, ~ 

85. 15 Avit 17,638 Jl.t, 17,641. 

86. _~. T'his practical consi~eration must also h~';è been in the 
minds .of the Supreme Court o~ Canada when they decided that the 

- ProvinCé""'of Manitoba was not entit1ed ta 1evy Provincial Rétaii 
Sales Tax on, inter alla, serlices, lIleals ~d 1iquor consumed 
on Air Canada f1ights"t"hll~ they flew through the' Province' s 
air spllct!' or which 1anded "e~rarily ln the Province fram 
outside points before proceeding out of Manitoba. Province of 
Manitoba v. Air Canada. [1977J 3 W.W.R. 129 (Man. Q.B.); aff'cr:-

[1978J 2 W.W.R. 694 (Man. C.A.); aff'd. (1980) 32 N.R. 244 

~, 

(Laskip C.J.C.-). For a case'comment see 1978 Annals 9f Air and Space 
, Law, .;vol. l'II, p. 642. On rights of .ownership in air space see . 

-p .• 

T\LacroiX v. The ~ [19.54] Ex. C.R. 69 (E~l. Ct~), (Fournier J.). 
1 J and N.M. Matte, Treatise on Alr-Aeronautical Law, Toronto, The 

Carswell Co. Ltd., 1981" PP, ~ 53 - 69. \ - , '-, ____ ----(, _ 
), - ~ 

87. The a.uthori ty for making ,the regula~s stems from the Federal ., 
A~at10n, Act of 1958 (49 U.S.C. s.Îi441 ~) (1976) )" and a breach 
of ~hls actimay gror. a private cause of a~tion for damages 

. ~islng fram injury, staj.ned thereby if the tests enume~~n 
Cart v. Ash 496 F. a. 416 (Jd. Clr. 1974); rev'd. 422 Ui\~~! ~ 
9.5 S. Ct -:--2"080; 45 • Ed. 2d. 26 (1975) (Breanan ~J .) are fulf1l1ed. 
The teri of the Cort tests 1s reproduced in Ml supra in the 
cbapte~ of this study on overbooking at footnote 23 there of. 
See also' Fi tz~rald v. Pa!! Amerlcàn Ainays 1JZ F. Supp; 789 , 
(S.D.N.Y. 1955: rev'd. and rem'd. 229 f. SUpp. 499 (Zd. Ciro 1956),; 
(Frank CeIJ.)" for conf1:rma.ti<?p of a pri vate rl'ght of -action based 
,~m a breach of s. 404 (b) o~ the Federal Avl~t1onv~ 2f,,'1958 
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.... 
irrespective of the Cort tests. 

\ -- , 

85; 14 C.F~R. 1?1.57S·(1980) stat'es ln part: ~ . 

(b)\. No certlf1cate ho1der may se]:Ve 
any alcoho11c beverage to any 
persan aboard My of 1 ts alr-' 
craft who - ~ 

(1) Appears,to be lntoxi
cated: ' 

. (c) No certlflcate hold.er may al10H 
any persan to bo8.rd. any of Us 
aircra~t lf tbat persan appears 
to 1 be 'tntcfrlcatèd. f ' 

f.. },,' .,~ ~ 

\ 

89. The ~zette, :;: 14', 1980, Edltor1al~., J, 

~O,,; Ai:l1< Regu1at~o~s, SOR/hl-10', as amended by SOR/77-307, s. 820A (3). / 

, 

91. The . Gazette , June 14 f 1980, ÉdiJrial. ,~ , , // 1· / 1 / 

92. See ~~e discuEision ~ ln t~1s Chapte:: of the study •. Such p. / 
schème was not 'adopted ln~ the/Boa,rd' s decislon on June 25, l~. . ' , 

93. It cd~ël nd be Vlewed as an exam:p.l.e of contributory ne~ence • 
except that serving a m6de.ft amount of alcohol1c ref hments ' 

\ 

((~ 

would probably not be vlel~d nowadays as conmion la negligence. - . , 
See supra thé _ discussion lof ~he. Manfredonia v. erican 'Air11nes, ' 
Inc. case. On the issue' of voluntazy assumpt n of rlsk, see 
~.G. Flemming cited supra footnote 79, pp~ 8 - 291 and W.L. 

'Prosser clted supra footnote 791tpp. 439/~ 457. . ... 
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..RACIAL DI5RlMINATION 

HIsrORICAL BACKGROUND IN THE UNTIED srATES 
h 

, .- In the 1980'8 it i8 hard te visualise racial discrimination 
: .-

as cQl1stituting a problem in air travel; inde;d, living in Canada 1t ~ 1 
is difficul t te realise that discrimination was ever a pressing 

problem.l "The opposite is true of the United states,'2 

Prior to the Ci vil War,:3 the negro' s rlghts were 50 limi ted 

that public service companies seldom troubled themselves with 

" 4' 
the problem of discrlmination on account of colour. There ""Were a 

great Many free negrôes in both the l no.rth and south of the United 
, .. 

states before -the Emancipation FroCla~t~on" 5 but stnè~· th~ cO,uns 
~ ~ . 

had held' that' a mAl of African descent (whether slave or freeman) ws 
r • , • 6 

not and could not'become a citizen of a State or of ,the United atates, 

~ , 
and sinee an~intl1v1dual;s rlghts depende~ to suQh an'extent upon his~' 

discrlm-being a c~tizen, these free negroes wère subject 
'\, 1 .. .' \ 

inatell aga,inst ~ithout"legal. redresse 
... -

.. • After the /b'i vil War, the' Thirtetthth 'Ame ~nt 7 prevented 

slav~ry DUt the onJ~u'S po si tion of the :ne~~s re~lI}ed' ~Cha~èd, 8 
1 

f ' 

'\ 

and the effect -of the Dred Scott 'ci~cis1on ,.was t\.lMltered., -The Fourteenth 
..... ",_ . ,'. L...j· 

Amendment 9 "removed 'ttle.. effect of this case for i t ~aced CW~d ~ 
• '" 1 

~ persons in the same positi~n as anJ othe~ persoh,rightful~y claiming ~ 
,..' ) . \ 

. ; 
___ .... ~ __ ---.Il __ - gt , 

",-,' 
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; , ! .. 1 , .. ! • ., 
to be, a citizen with aU the concomitant legal remedie& for rel ef 

\ :: / 

, agaln&t infrlngernent of thel~ rights. The, fourteenth AmendIn t went 

further, hawever, ,ln that 1 t provided that: / 
, J 

"No state shall make or enforce an 
law which-~aJ.l abridge tf1e prl vi ges 
or immuni ties of citizens Qf 1:> 
Uni ted States; ••• rror den Ito~anY 11 

- ;persan wl thin 1 ts jutJisdictloI]. the t 
equal protection of '-he laws. nlO 
(Emphasis added:) • ---

" 
Slnce t?e Word "person" 18 broader thari t~e ward tI~~~na.14.en 

I~ 

\, -
ls pro~cted and cannot be discrlminated a~ébY a common carrie~ 

, 11 
und~r pr.otect1on of astate law. 

, 

Se 
/- . 

'Ir' 

In an8wer to the requlrement of non-discrimination on the 
J 

• ' Il 

basis 'of colour, the doctrine of "separate but equal ,. "saon dominat~ 
, . f ' 

the tzansporlatio:) !:,~tr.Y. and "Jim ~" ljws,Whic!ll requJ.red 'that 

whi te and coloured passeIaf;ers be" 'segregated~e;e enacted for t~e 
• '">, ., "14 j ~ 

rallroads by the varioué '~uthern states,. (The decislon in H.all" v • 

.. ~, Cuir1.5 had~;terred -sta~e actio in pa.&Si~, ':J;im~" ,statutes 

, ap;i;ca;e to' i~rstate' co~erce.) Bafore the' ena~\ment 2f The ::Ji~ 
"\ J 

Crow" 1~W5, cârr1ers ~pera-t~n t s01"lth already ha.d regulations . 

r~qui~ t.he -separa~ion ~f white a.n~.C010~~ passengers,16 and,the 
1 ." • • 

iaws were lntende<Yto legalize the eJist1ng, busto~ .~,. -
< •• 

\ '" .. --' ~ - ' - - - -- \ 
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""} . \ .: 
<7 

The early "Jim CIOw" laws were enacted with particular refer-

enee to rallroadq and did not Include city, stre~t car 11nes nor the 

buses whidh replaced them~7 Many states, however, authorized city 

ordina~ces which required the separation of passengers of these 

vehieles~18 Only one "~ Crow~ statute Included steamboats.19 
A 

1 

The aircraft was, of cours~, not ,contemplated at the time 

of the enactrnent ef the Il Jim Crow" laws, and thus the requirement for 
l .""'JI'" . te .. ~,"l ... 1 'f ~ ~.... .. ( -"'.. ~ .... 

separate accommod!}"ta0R.S"d1-a: not"é1'PPJ:y fo 'l.hem. This did, net prevent 
'r, -, ~O 

one commentator, wr1ting in the ear1y Thirties, concluding that the ,. 
airlines ~ould separate coloured and white passengers, irrespective 

of status and regard1ess of whether th~ are travelling interstate or 

intrastate, because close contact-between persans of opposite ra~ 

'rnight endanger the securi ty of all passengers and also 'the plane in 

. 21 \ 
whtch they are ridin~ , It was' even su~gested that an alr1ine should 

have the disçretionary power to refuse ta accept a person for passage 

after another persan of appas! te race and celour had reserved a seat 

on the same plane. Such an action would be reasonable provided the 

cireur. 3tances justified 1 t on the ,grounds of safety, comfort and con-

yenience and these circumstances were said t~ exist in most sections 

of the south. 22 

It iB' possHtlè that the statement above reflected the truth 

of the situation in the southern sates in the early 1930's, however, " 

/ 
1 t cannat be said to represent the general iule in the United states , 

r , 
~ 

~ 

. -

\ 
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today and segregating alrline ~ssengers on the basis of colour and 

race would have been unacceptable even before _the cancellation by t' 9 

Civil Aeronautics Board of those tariff rules which allowed the car:-ier 

the discretionary rlght to refuse carriage based on a passenger's con

duct, status or condition ,23 under which it was within the realm of 

possibllity that the lf01ù "stàtus" could ~ave been interpreted as , 

racial 'houp, 

Discrimination in interstate commerce ls exp~icitly for-

24 " bidden by'section 3 of the Interstate Commerce Act. The material 

language of this section, which has been in this statute since Hs 

adoption in 1887,25 has also been held to rend~r the "separate but 

equal ft doctrine unlawful in this area. 26. 
/' 

Carrlage by air 

As far as a.viation i5 concerned, air carriers are subject 

to the provisions of the Federal Aviation Act of 195827 if they are , r-' 
engaged in interstate, overseas or foreign air commerce: in addition, 

certain proVisions also apply to intrastate carriers. The Alrline 

Deregulation Act of 1978, however, ge~era.lly forbids state regulation 

of routes, rates or services of carriers having federal authority 

under Title IV of the Federal Aviation Act of 1958, and wht1e there 

ls a theoretica1 area of jurisdiction left to states - airlines 
~ 

. \ 
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without federal authority - as a practi~,matter; few airlines remain 

jô under state juxisdiction. Ail aiz:l1nes operating airerafi~th m6rêl . ~ 
than fifty-s(ix seats now have federal certificates under,\ 'ritle IV, .,,' 

• including those airlines previously regulated by the states. For 
, 

example, Air California, Air Florida, Pacifie Southwest Airli8ès and 
-1'" 

~uthwest Air Lines all now have federal eertificates. Airlines with 

less than fifty-six seats are ~ranteed faderal authority through the .. 
statu.to~ commuter exemptions and Civil Aeronautics Board's air taxi 

r:gulation if they comply wit~a few relativély non-burd~nsorne re-

quirernents wi th respect 
. 28 

to, inter alla, llability insurance. \- . 
Carriers having,federal authority are subject to the provisions of 

.1 ' 

section 404 (b) of the Federal Aviation ~ of 19.58 which maintains 

tMt: 

, G 

.~ .. 

The_ case law 

. '!No air carrier or foreign air carrier 
shall make., g1 ve, or cause any undue 
or unreasonable preference or 1l9.dvantage 
to any particular person • • • in any,. 

'4 respect whatsoever or subject any 
particula:r person·. • • to any ounjust 
or unrèa.sonable prejudice or disad-

Z vantage in any respect whatsoe,ver." 9 

. . 

This anU-discrimination' provision has been held, as does 

section 3 o:f the Interstate Commerce ~, to pro hi hi t not only dis-

crirnination but also the "separate but equal" doctrine. 

, 

\ 
~-------~ - --------- -

\ 
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The leading case on this point ls Fitzgerald v. Pan American 

JO 1 

World Airways which concerned Ella Fitzgerald, the internationally 

acclaimed jazz singer, her pianist, her secretary and her agentjmanager. 

AlI four are negroes. Three of the four had held tickets for first-

class transportation from San Francisco, California to Sydney, Australia. 

The fourth member of the party joined them in Honolulu, Hawaii and was 

to accompany them te Sydney. At Honolulu Airport, Pan American' s agents 

refused to let the pa.lintiffs to reboard the aircraft ·and continue ta 

Sydney in their assigned seats. 

"!t 
anit-dtscrimination provisions The 

of the Act, JI tha t the refusaI of carriage was wilful and 

iv~ted ~ prejudice against the p1aintiffs b~cause 
of their race and colour. (At first instance, the district judge 

dismissed the compiaint for want of federa! jurisdiction. J2) The 

Fi"tzgerald case is noteworthy becélruse of Hs finding that a violation 

of this section of the Act gives rise to a ~ivate right of action 

which may be ma1ntained by any person who has been harmed by the 

viol~tion.JJ Moreover, in the a~s~nce of con~rary imPlications, the 

.Court held that a criminaJ. statute which is enacted for the protection , 
of a speclfied class, creates a civil right in members of the class, 

. '4 
even though the on1y express sanctions are criminal.3 

The Second Clrcui t w,as unimpressed wi th the remedy for a 

violation ~f the Act35 which was an orde~ compelling compliance. . , 
f' 

/ 
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Slnce such an order could only look to the future. 

"For, w~tever May be true of the 
fllght of a plane, undeniably (out
slde of' fictlon or "pure" physics) 
the fllght of Ume - despl te the 
poet Hood's earnest prayer - Is 
always, alas far us mortals, ir
reversible. Indeed, Aristotle 
remarked that "Agathon ls rlght 
in say1.~ 'For this alone ls 
lacking even ta Cod, To make undane 
things that have once been done' ". 
At any rate, no order of the Board 
can compel the defendant ln 1956 
to permit the pla1ntiffs ta board 6 
de fendant 's plane on July 19,' 1954. "J 

There speaks a practical man! • 

.. 

,The Second Clrcuit reversed the decision of the lower court 

and remanded the case. Unforlunately the am~unt of damages paid was 

never màde public due to the defendants making an out of court settle

ment for "public relations cons1deratlo~s. "J? 

.. ., 
',' 

. "' There have been attempts in other cases to plead racial dis-' 

crimination as a ground for d.ama.ges, but t;hese attempts have not met 
, ]8 

wltttsûcc.es~. For example, ln Williams v. Trans .World Airlines, ~., 

T • W .A. refused to transport a passenger based on F.B. I. information tha t ' 
1 

the pa,ssenger was a f'ugi ti ve from an indictment on a. kidnapping charge, 

that he' was armed and considered dangerous, and that there was the 

possibility of a demonstration upon his arrival,. 

/ 

,~-
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JI 
'~he court held that this action was'reasonable under s. 1111 

o~ the Fe<.Ù!~ Aviation ~ of 19.)839 WhiCbor.utho~f~J~usaJ. of 

transport wheu the transportation of a passenge; -)6uÙ ~ ,,\ght be 

in.tmical ta the. safety of the flight. ,,40 Furthermore, he\~ourt found 

that there was no evidence to show that the carrier' s a ti? in 

refusing passage to Mr. Willi~s was "motivated in the slightest 

41 
degree to do sc because of race prejudice or d.i~crimin tlon". The 

evidence lndicated that T. W .A'. would hav.e taken the e actlon l'even 
1 1 

42 
'if Williams had be10nged to the yellow, white or brown races" • 

.. Accepting as true all of the appell 
testimony concerning the harsh and co s-
ive c1rcum~tances of' his ear1y life a 
his later efforts ta protest and corr ct 
them, his'co~ct'with state authori y 
and his experlences and activities as 
a fugitlve, there Is no evidence tbat 
T.W.A. was a.t any time Influenced by i 
race prejudice gr discr1mj.natlon i·n ; 
the sllghbest." J 

In the Williams case ~ the carrier obviously had enough reasons fo,! 

refusing to let the :pa.ssenger on board without resort t'a racial 

prejudice. 

Discrimination on the grounds of race was also pleaded in 
1 

the case of Marshall v. Del ta Air ~ v. Amerlcan Sec~ iy and Trust 

Company ~ Del ta refused to transport an intending passenger' when 1 t 
. .' \ 

was ascertained that there .were insufflcient funds in his bank accooot, 

l 
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to cover his Cheq~fOr hi. ticket. As ~t .as standard p~ctice to . 
. , / 1: 

contact a passenger's bank when a t~cket was purchased at the airport 

with a cheque, there was no'praof Of\râCial d1scr1minatlo~, inde~d, 
in this particular incident. there ~no e:idence to show that the 

airÜne official. who made the dec1s;:~ \0 refuse carr1age 'to the. 
- 4-

passenger was even awa.re that the pïl.~lntiff was blaek • .5 
J./"'f\ 

1 ./ 

The non-d1SCriminat~o~'Provlsions of the Federal Aviation ~ 
, ! ,\.' 0 

!?f 1958 apply a.1so to facUi ti~s at airporl terminaIs, slnee the 
. 46 ' . 47 

operators of the facllities are "air carriers" and "eitizens" with-

in the meaning of the Act. (ThUS ,in Uni te~ States v. City 2i ~ontgomery, 48 

the District Couxt of Alabama held that' the action of a city in pra-
, . 

viding at an alrport·te~nal separate 'waiting rooms, water fountains, 
4' • 

restaurant and toil~t ~~~i11ties for white ahd negro travellers who 

uti1ised the facilities whl1st engaged in interstate commerce, was 

violative of s. 404 (b) of the Federal Aviation Act and such state~ . 
,. 49 

imposed raoial discr1ln1nation ws also violative of the ·commerce clause 

of the United S)tes constitutio.n. 

Il "" 

" THE SITUATION(' IN CANADA, 

1 

In Canada, the Canadian ~ of Rights50 does, not address 

itself 1;0 the subject of discrimination in, transportation, rather it 

is directed at the fundamental liberties"and freedoms to be experienced 
,f) 

... 

" 

" 

.. 

\ 
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in a democratlc society,such as freedom of speech, freedom of assembly 

and equa.l1 ty before the' law. .51 . The\Canadian Human Rights Act p~ohib1ts ( 

discrimination on the grounds, ~ ~,' of race, national or ethn1( J9' 

orig1n or colour,.52 and stâtes that, .' .. 

~It i5 a discrimi~tory practice in the 
provision of goods, services, facilities 
or accommodation custom~ly available to 
the gene~ public 

(a) to deny, or te deny access to, 
~ any such facllity or accommo

dation to any individual, or 

(b) to differentiate, ~versely in 
relation to any indi Vi dual , 

on a ~h1bited ~und of discrimination. ".53 
(Emphasisa.dded.)' ) 

\ 

• 
Presumably transportation in geneiaJ., and air travel in parlicular are 

included within the scope of thé ten "services". ~f so, then ·in 

Canada; as in the United States, racial discrimination i5 explicitly· 

prohi bi ted in air travelo Canadian tra.risportat~on was never subject 

to the "separate but equal" "doctrine and yet)ne wonders if Air Canada's 

"ConnOisseur Service" ~nd CP M,.r' s "Empress Service", whp-reby full-fare 
" . .....: . 

passengèrs on the airlines' major business routes are curtained off 
<6 

from the other non flrst-cl~ss passengers and are given a few extta 

facilities and a little morè attenti9n,54 a~ merely a polite method of 

segregating the harried business travel from the worst of all tra~elling 

compan1ons, namely, small children! 

/ 



l' 

• 

J?? 

CONCLUSION AND RBXJOMMENDATIONS 

': 

\ 
\ , 

It ls very doubtful if, nowadays, an a~rl:rne would discrim

inaté agains'tl a pa~senger on the blatantly tinlawful basis of colour or 

race. Should a carrier wish to exclude a traveller from their aircraft, 

then'even after the abolition (for U.S. certified carriers) of the 
1 /II 

vaguely-worded tariff rules which permitted the exclusion of passengers 
- < , 

on account of their conduct, status or condition,55 there would still 

appear to be sufficient gro,ul?-ds provided in the cUttent tarlffs.56 to . 

render 1t unnecessary for an airline to resort to racial Piscrimination 
~ 

as the. hasis for refuslng to transport a partiëular person. . The situ- . 

ation i,,/ll~0Jn5 v. :T ~ W .A .57 15 -a case ln point • 

} 

The only recommendations whlch come to mind ls {hat the 
, ~ 

prohibition on discrimination and segregation in air travel should be 
" '" 
extended de jure ta intrastate air, carriers rather than have it exist 

merely de ~ • .58' Along slmila~ lin~s, the Canadia.n Human ,Rights Act59 

could be amended to specify more eXpllcltly that racial discrimination 

15 prohibited in aIl forms of public trans~rtation. 
" . 

1 
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'FOOTNOTES 

1. There are, of course, sorne exceptions to this sWéeping generali
sation, especially on Canada's west coast which has a large 
oriental population. See, for example f Union CoUiery Co. v. 
Bryden [1899] A.C. 580 (P.C.) (Watson L.~nd Cunningham and 
A.-G. &.Q. v. )omey ~ ~~. ~. [1?03] ~.C. 151 (P.C.) 
(Halsbury L.C •• 

2. 

). 

4. 

In 1970, according ta the Bureau of the Census, the population of 
the U.S.A. numbered 203.2 millionsJ of these 1~8 millions (or 
'87% were wb! te and 22.6 millions (or 11%) were black. 

April 12', 1861 to April J, 1865. / 
/ 

( 

F.E. Quindry, Air1ine Passenger Di§cti-mlnation, J.A.L.C. 1932, 
at p. 499. r / L \' 

5. January 1, 1863 •. 
1 

6. ~ Scott v. Sanford 19 How. 00 U.s.) 393 (1854) (Taney Ch. J.) 

'7. u. S. Consti tU~ion, Amendment ~II was proclaimed ln force December 
18, 1865. Section.#j:, provides/: , 

"Neither slavery n6r i~vo1untary servitude, 

... 

except as a pun1s~ent for crime whereof , l ' 
.the party shall ~ve been duly convicted, 
shall exist within the qn1ted States, or 
any place subject to the,lr jurtsdiction." 

8. Slaughte~ House Cases 16 Wall. (83 U.S.) J6 J 21 L. Ed. 394 (1873) 
(Miller 3'.;-- --... 

• 
9. Proc1aimed in force on ;July 28, 1868. 

10. U.S. Constitution, Amsndment XIV, s. 1, reads in full as followsl 
" 

"AlI :person!s-born or naturalized ln the 
United sta~es, and subject to the juris-

ob (diction th1reof, are ci tlzens of the United 
States an~ of the State wherein they reside. 
No' State shall make or enforce any -law which 
shall abridge the privUeges or Immunites 
of citizens of the United States; nor shall 
any State deprl ve any :pel'son of l1fe, Il berty , 
or property, without due' process of law; nor 
deny to any person ri thin i ts jurlsdictl'on 
the equal protection of the laws." 

ft 

\ 
) 
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11. 0 Yick Wo v. Hopkins 118 U .S. 356:. 6 S. Ct. 1064; 30 L. Er.!. 220 
(1886") (Matthews J.). . < • 

In f'urtherance of ~ts endeavol:tts to; protect the ri,)hts of 
q,oloured persons, Congre'ss enacted a series of Acts wi U" a firth. 
the Civil .R1ghts Act of Ma.rch 1, 1875, 18 stat. 335, cul '1inatbg 
the ~er1es. This latter Act provided: 

.. 

'I"\~! 1.. That al1 persons within the jurisdiction 
ot the lJnited States shaH be entitled to the 
fU).l and equaJ. enjoyment -of the :accommodations. 
advantages, faci1ities, and privll"eges of inns, 

.......... publiC conveyances 2!! ~ 2! ~I, theatre~ 
and other place of public amusement; subject 
only to the conditions established by law, an < 

applicable allke to ci tizens of every race 
and col our , regardless of aby previous con
ditions of servitude. 

2. That any person who shall vio1ate the 
foregoing section ••• shall, for every such 
offense, forfeit and pay the sum of $500 to 
the person aggrleved thereby • • • and sha.ll 
be deemed guU ty of a misdemeanor." (Smphasis ~dde~.) 

• 

But the Civil Righ)s Cases 109 U.S. 3; 3 S. Ct. 18; 27 L. 8d. 835 
(1883) (Bradley J. 1 declared the foregofng .sections to be i~alid 
as "an exten on of power by Congress not authorl·zed by the ?our-" 
teenth Am dment, which merely prohibited discrlminatory action 
by the states. In. addition, the Act sought to inflict a penalty 
for vio1a~on of a right be10nging to a citizen of a Stafe and 
not for vi~lation of a right of a citizen Qf the United States. 

1 

12. The tèrm If im Crow" was not meant to refer to the col our of the 
negrees; ra her i t was a naIne given to one of the early popùlar 
negre minst 1 songs, and, around 1841, was used to designate 
a negro coac on a raUroad in Massachusetts.' 

~ 

13. Quindry, cit d ~upra footnote 4, p. 504. 

14. They were e cted by Tennessée in 1881; Florida. in 1887; Mississi
ppi in 1~8: Texas in 1889; LoUisiana in 1890; Alabama, ArkaJilsas, 
Georgia and Kentllcky in 1891; South Carolina in 1898; North' Caro
lina. and Vlrginia in 1899; and Maryland t21 1904. Ibid., p. 505. 
The Alabama statute ws fair1y typical and provided that: 

"AU railroads carrying pa.sseng~rs in this stat~. 
othep than street rai1roads, "sha\;ll pro vi de equal 
but. separate accommodations for \he uhi te and 
co1ored races, by providing two o~ mdre pas sen
ger cars for each passenger train, or by divid
ing the passenger cars by partitions, so as to . ' 

[' 

\ 

, f 
1 
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sectlre separate accommodations. Il 
Penal ties were pxovj.ded for violation of this law against the 
company, the conductor of the train,-and the 'passenger. Cod: of 
Alabama 1923, s. 9968. ' 

95 U.S. 485: 24 L. Ed. 547 (1877) (WaHe Ch. J.). 

~ 

17: Brumfield v. Consolidated Coach~. 240 Ky. 1; 4{) S.W. 2d. 356 
(Ky. C.A. 19J1) (RichardsoÏÏT.). 

18. Corporation Commission v. Transportation Committee ~ North Caro-
1100 Commission on International cO-0f.ration 198 N.e. 317 i 151 
ST. 648 (N,C.S.C.19JO) (C1arkson J.. . 

19. Laws of North Carol1na 1899, pp. 539 - 540. 

20. F.E. Q).l1ndry, cite!il ~ footnote 4. 

21. Ibid., pp • .513 - 514. 

22. Id~m. 

23. C .A.B. arder no. 79-11-148 (rocket 34,'435) dated November ~" 1979 
cancel1ing Airline TarifÎ Publishing Company, Agent, Local and 
Joint Passenger Rules Tariff no. PR-7, C.A.B. no. 352, C.T.C. (A) 
no. 195, Rule 35 (F) (1) (he:reioofter cited as TaTiff no. PR-7) 
for U.S. certified carriers, and provisions in pther tariffa' of 
a sinîllar nature. See footnote 2 of the chapter of this study on 
pregnancy for a Hst of the tariff rules which were cancelled. 

, . 
" 24. 49 u.s.e, ss. 1 et seq. Section.3 (1) of this Act makes it unlaw-

fuI for a rai1road engaged in interstate commerce "te subject any 
pa.rticular person • • • to "My undue or unreasonable pre judice 
or disadvan'tage in any re~pect, whatsoever" • 

25. 24 stat. 380 •. 
~ 

26. Henderson v. United 'States 269 r.q.O. 73: 80 F. Supp. 32 (D.C, 
~ld. 1948); rev'd. ':339 U,S 816; 70 S. Ct. 843: 94 L. Ed. 1302 
(1950) (Burton J:) ~ and tchell v. United': states JI) U. S. 80; 61 
S. Ct. 873; 85 L. Ed. 2d 1201 1941) (Hughes Ch. J.),. . " 

"" 

Thus the prohib tl ,of l:iegregatlon uslng Congress' power 
to regulate Commerce der article Il S., 8, cl. 3 bf the U .S. 
C8nsti tution) was in force for public transport far earlier 
than for public accommodations. Segregation in the latter area 
was not elim1nat~d untll the ·passage of the Girl1 Rights ~ 2f 

,r 
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1964 P.L. 88 - 552; 78 Stat. 241: 42 U.S.C. 5S. 1981 ~ seq. (197/$),
which strengthened voUng guarantees, and pro hi bHed di scriminatioI'. or. 
the basis of race, sex or national origin in pub1~c accommodations 
and facUi ties and federally assisted programmes. The Act also 
pro hi bi ted discrimination by employees and unions'. The 'accommo
dation provisions of the Ci vil Rights ~ of 1964 were upheld in 
Heart of Atlanta ~ote1 v. United States 231 ~. Supp. 393 (N.D. Ca. " 
ï9m: aff' d. 379 U:8. 241:~ 855 S. Ct. 348; 13 L. Ed. 2d. 258 (19tlJ.) :, 
(Clarke J.), for both interstate and intrastate oJ::eratlons based 
on t:1e powe1" of Congress to reguJ:àte commerce. (No major legis-
lation had ceen pa.ssed i'n the field c,f ci vil rlghts following 
the"decislon in the Civil Rights Cases, cit~d supga footnote Il, / 
in 1883, until the Civil Rights Act of 1957 P.L. 5 - 315:, 71 . 
stat. 634 was enacted. This ACt pro hl bi ted any actiQn to prevent ' ' 4 
persons from voUng in federaI e1ections. It was. followed by the 
~ Rights Act of 1960 P .L. 86 - 449: 74 stat. 86, whlch strength":'. 
ened the provisions of the 1957 A6t, but nei ther the 1960 Act 1 nor 
Hs predecessor, had' addressed themselyes to the prob1em of ,seg-
regated accommOdati~ns.). ."" ' .~ 

27. 72 stat. 731 as aJIlended; 4~U.S.C. 55.1301 et seq,' 

28. Bee the Aidine Dere ation Act of 197t3 P .L. 95 - 504; 92 stat. 
1705 whlch adds 5. 10' tô; the Federal Aviation Act of 1958 49 U .S.C. 
s. 1305. 0 the subject of intrastate aviation--rorr;hat re~aln5 ~ 
of i t), eee J,ri. Freeman, State Regulation of Alrlines and the 
Air1ine:cere ation ~ of 1978, 44 J~A.L.C." (1979), p-;?4-r:-

One ot 'the major advantages of being characterised as an 
intrastate camer was the abUity to offer 10101' fares; after the " 
passage of the Air11ne :ceregulation Act 2i 1978 this advantage 
disappeared.· , 

Congress also have the power tG> regulate intl:'?-state a~ ties 
if they affect commerce in general. See United States v. . 
312 U.S. 100; 61 S. Ct. 451; 85 L. Ed. 2d. 6ô9 (1941) (Stone C.J.) 
at 118.... . 

In Canada, aviation 1s federal1y re@4ated regardless of 
whetner it is intraprovinciaJ. or interprov1ncial because it ls 
an acti vi ty which from i ts Inherent nature concerne the DomilP-on 
as a who1e and whlch as attained su~h dimensions as to go beyond 
local 'or provincial concern. See In Re Regulation and Control of 
Aeronautics'in Canada [1930J S.C.R--. 6b3i [1931J 1 D.L.R. 13 (S.C:C. 
1930); rev'd-:-[1932] 1 D.L.R. 58; [1932J A.e. %; [1931J 3 l-l.W.R7" 
625i 39 C.R.C. 108 (P.,C. 1931) (Sankey L.C:) and Johannesson v. ' 
The Rural Hù .. üci lt of West St. Paul [1949J 3 D.L.R.' 694 (Han • 
K.B .')'7aff~d. 1950 3 D."L-:r-101 ~C.A.); rev'd [1952] 1 s.e .H. 
292; [1951J 4 D.L.'R. 609; 69 C.R.T.C. 105 (s.c.e. '1951) (Xellock, 
Kerwin and Lo~ke JJ.). See aIso B;- ~eukema, Constitutlonal Issues 

. . 
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in Canadian Civil Aviation, paper prepared for the Institute of 
Air and Space Law, NcGill University, Hontreal, .1979, pp. 2 - 13, 
and B. Reukema, The ~ Canada Acts - the reasons for change, 
LL.M. thesis presented to the Institute of Air and Space Law, 
~cG.Ul Uni versi ty, Montreal, 1979, part I. 

49 u~s.6~ s. 1374 (b) (1976). This section is the successor to 
s. 404 (b) of the Civil Aeronautics Ac.t'of 19)8 52 Stat. 973; 4~ 
U.S.C.A. s. 484 (b).~The section does,pot ~pply ta the few 
remaining intr carriers. \ 

Fi tzgerald>v. Pan American ~ Airways, rnc. 132 Fi Supp. 1398 
(S.D.N.Y. 1955;:-rev'd and rem'd. 229 F. Supp! 499 (2d Ciro 1956) 
(frank C.J.). 

S. 404 (b) of the 9.!f!:. Aeronautics Act of 1938; 49 U .S.C.A. 
S. 484 (b). 

-
32. 132 F. Supp. 798 (S.D.N~Y. 1955) (Bicks D.J.). 

JJ. 229 F. 2d. 499 at 501. The Cpurt held that the Act created a new 
federal right and a suit based on a federaI statute ls one "arising 
under" a 1aw of the United states 50 that a federaJ. district court 
has~urisdiction. Ibid., at 502. 

34. Idem. There was nôthing expressed in the opinion of the' Second - '\ -Circui t to confine the holding of the case ta incidences of 
racial discrimination. The Fi tz~erald case predates that of Cort 
v. Ash 422 U.S. 66; 95 s. Ct. 20 0; 45 L. Ed. 2d. 26 (1975) -
(Brërüian J.), in whl-eb the, ,U • S. supreme Court laid ,dawn various 
tests to be considered when assessing the existence of a private 
right of action based qn a Federal statute. 

35. 49 U.S.C.A. S. 642, now 49 US.C. S. 1482 (1976). 

36. 229 F. 2d. 499 at 502. 

37. Letter from Randel R. Craft, Jr., Attorney, Haight, Gardner, 
Peor c(Havens (counse1 representing Pan American World Airways, 
rnc.)~ dated May 29, 1980. The defendà.nts maintained that they 
actually went out of their way to accommodate Ms. Fitzgerald 
and her group after an t'ni tiaJ. booking error, and Pan American' s 
lawyers recommended against the settlement because "they believed 
the facts that would subsequently be' demonstrated in the District 
Court after the remand would reveal the absence of any' discrim- , 
ination. " Idem. 

The, findlng in the Fitzgerald case that no federa! common 
law of torts exists was overruled in Prescription Plan Se ice 
~. v. Franco 5.52 F. 2d. 493 (2d. Ciro 1977) (Oakes C .) Hhich 
held that in appropriate ?ases, the ~e~eraJ. cou.~s rnay ecognise, 
or even create, cornmon laH torts; but see ~~iree v. DeR b County, 

- - . 
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Georgia et al. 525 F. 2d. 679 (5th Ciro 1976); reh'g. ~n banc aff'i. 
District Court 538 F. 2d. 643 (5th Ciro 1976); vac'd. and rem'd. 4JJ 
U.S. 25; 97 S. ct. 2~490; 53 L. Ed. 2d. 557; 14 Avi. 17,S~3 (1977) 
(Rehniquist J. and Burger C.J.). The principle of the F.itzgerald 
case discussed above with respec~ to discrimination in air trave1 
rernains undisturbed by the Franco decision. 

~8. 369 F. SuPp. 797; 12 Avi. 1S,231; 1975 U.S. Av. R. 526 (S.D.N.Y. 
1974); aff'd. 509 F. 2d. 942; 13 Avi. 17,48~; 1975 U.S. Av. R. 513 
(2d. Ciro 1975) (Anderson C.J.). 

39. 49 u.s.c. s. 1511 (1976). 

40. S. 1111 (a)(2); 49 U.S.C. s. 1511 (a)(2) (1976). 

41. 509 F. 2d. 942 at 947. 

42. Idem. 

43. Ibid. t at pp. 947 - 8. 

44. 13 Avi. 18,164 (D.D.C. 1975) (Gesell D. J .) • 

45. Ibid., at 18,165. 

46. 49 U .S.C. sn. 1301 (1976) • 

47. Ibid. 
~ 

48. 201 F. Supp. 590 (N.D. Ala. 1962)' (Johnson D.J.). 

49.· Article l, s. S, Cl .• 1f The provisions of S. 404(b) can thus appl:' 
ta non-passengers. ' 

50. 8 - 9 Elizabeth II, è:,44, amended S.C. 1970 ~ ?l - 72, c. J8, 
s. 29. R.S.C. 1970, Appendix III. 

, 

5I. 25 - 26 ~izabeth II, S.C. 1976 - 77, c. 33. 
--"I:~ 

52. l'bide , s • .3. 

53. Ibid. , s. 5. --
54. For example, a separaté check-in counter, first choice of business 

. magazines, and an addit10nal six lnchès of room between the rows 
. of seats. Unfo;r1;unat",ly, Air canâda has overlooked the n'eed te 
1engthen the a.rtnè of the chairback trays by the same amount, and 
travellers in the Connoisseur C1ass are eating their meals w1th 
their food trays placed on their laps. 

" 

• .. 
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55. Tariff no. PR-7, Rule 35 (F)(l). See supra footnote 2J. 

56. See, for example, Tariff no. PR-7, Rule 35 (F)(2). 
J. 57. Cited supra footnote J8. 

58. See supra footnote ~8. 

59. Cited supra footnote 47. 
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HIJACKERS 

~ 

HISI'ORY OF HIJACKING ATTEMPl'S 

1 J 
On February 2~, 1931, a panagra Ford Trimotor flown by 

Capta1n Byro1 Rickard landed at Arequipa, Peru. 'He and his air

eraft were s ized by army rebe1s who, fo11owing an unsuéeessf~ 

coup agains the Lima government, demanded ,to be flo*n to Arica 
, l _.' 

in C~le. This was the first reeorded hijacking, the trend...., 
set~ f r an event which becamé sC fashionaOle that ~ne man 

repo dly seized a United Air Lines plane and ordered the pilot 
)S', 

to fly to Detroit; the aireraft was already on a scheduled flight 

to Detroit. 2 

; 1 
Between J~, 1947 and MArch, 1953 there were sixteen 

attemptid, hijaekings, fourteen of which sueceded. The successful 

hijaekings all invo1ved refugees fleeing from Eastern European 

countries. 3 • 

A new r-erles lof air ~iracy began in 1.9.58 and conUrrued 

- -through.1960. During this period there were e1even successfUl 

and five unsuceessful attempts, most of whieh involved Cubans 

- 4 
fleel~g from the Castro regime to the United States. In 1961, 

the U.S.A. began offering free transportation to persons wno 
~, 

gai~ed permission te leave Cuba,' and, pe~haps, because of this 

the Cuba-United States traffic ended. 

1'( 

~ .. '._---

1 • 
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After 1961, this traffiè was reversed and the "take 
1 

me to CUba" hijacking a~tempts reached their peak in 1969 when, 

* out of eight~-seven wor1dwide hijacking attempts, seventy re

;resented attempfed hijackings to Cuba. 6 Restrictions on travel , 

to Cuba seem ~o have oee~ a primary cause ,of these· hijackings.? 

Their decline began after reports reached the United states 

describirtg the hijackers lot in Cuba. According to these 
"--.- ,,) 

reports, almost all of the hijackers had expressea extreme dis-

'" \ 8 
illusionment with their chosen refuge. 

, /~ 

A fourth phase. in the hijacking saga began in 1970 , 

with the~ extortion hijaekings and the seizure and sabotage of 

aireraft by terrorists in eonnection with hostilities in thè 

Middle East. 

InlAthe former categOry, there were thirty-fi ve attempts 

on U.S. aircraft between November 24, 1971 (when a man calling--'

himself D,B. Cooper hi'jacked a " Northwe st Orient Airlines Boeing 

727 en route from Portland, Oregon to Seattle, ~ashington, and 
" 

made history ~s the only successful parachute extorlionist), and 

December 5, 1972 when, the Federal Aviation Authority imposed its . , 

strict security ~egulatio~s.9 \ 

In the latter catego~, the'starkest d.e)Tlo'nstration "bf 
~ 

terrorist p~jacking à8gan on September 6, 1970, when terrorlsts 

)lljacked a: T.lI lA. Boei~ 707 on a f1~ght from B'rankfurl 'to New 
. ) 

\ 

, . 
i 

.., 



.) 

1· 

.: 

J88 

York City, On~he same day, Palestinian ~errilas hijacked a' 

Swis~ir W-8 o~ward bounq from Zurich, anel a Pan American 
'\. '. 

Boeing 747 out of Amsterdam. Three days later, a B,O ,A ,C, VC-IO . , 

was hijacked. The Pan-American plane was flown te Cairo by "{ay 

of Beirut where It vras blown up on September 7. The othèr three 
.. 

aireraft were ordered ta fly to Dawson Field, Jordan", Almost 
. 

five hundred passengers suffered through six days of cohfinement 
~ .. ' ~ 

in the desert heat until they were removed by bus. .AlI three 

6 10 
aireraft were then blown up.· . 

The 1atest phase ln hijacking 1s the return of the "take 
1 

11 1 
me to Cuba" deviations which recommenced in 1980, This .upsurge 

in air piracy was a direct re~ult of the ~uban exodus which began 

in April 1980 and the~ited states' open door poliey which Pr~i-
, 

dent Jimmy Carter put into eff~ct for the se Cuban refugees. The 
"\" ~ , .. 
resultant ~~h of hijàckings was foreseèn b,y the F.A.A,'s Office 

,) , 12 ' 
of Civil Aviation Securi ty and was only curbed by the announcement 

on Sept:~ber 16; ~9~O by the Cuban Governmen} that future hijaçkers 
~...... r/ 

weuld be subjeet te drasUe penal ineasures' or returned to the 
, 

United States for prosecution.13 
/ 

( 

/ 
/ 

/ 

1 • 
The poli t.1eaJ. terrorist JUJackine;s have also returned, but . / 

tl:.e 

arena has changed. Zarly this ~ar; the ~istan Governme~t accedsd to 
~ ~~~ / 

the denands of the hijackers;of a Pakistan Internatiol!al Ai!."t-rays :!3-727, 
! 

~his 1mS scon fol10'l-~;;;d b'J/ th'e mid-air seizure of a Garud.a. Ir..ionesia:'l 
1 1 ( , 

/ 

.' Ai:muys ~-9, (later :t;tta1ten by sto1'll) t and. the bijacldng of a TH! f11ght 
-. 

• ,el. , • 

~ persbu-s seeldng he release of pqlitical prlsoners (the hijackers 

nd badly beaten by the pas8e,ngers.) .14 

/ 
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GOVERNMENT REACTIO~, 

In'the United States 

Whereas, the "f1rst hijacking incident involving a U.S. \ 

aircraft was regarded as a freak,l5 the second one which occurrea 
16 , 

1ess than three monthsg1ater caused an uproar. Congress amended . 
the Federal Aviation Act ~f 195817 to make 'hijacking a federal 

crime punishaqle by death,.wlth a mi~mUm sentence ot twenty years' 
. J" r A 

lmprisonment,I8 and to·authorise the airli~es to refuse transport-
, . 

ation to passengers who, in the airline' s opinion. "1ere "lnimical 

to safety of flight Il .19 

. 
\ . 

Between196l and 1967 there were relative1y"few hijacking 
, . 

attempts and the F.A.A. used its rulemaking authority only once to 
, . 

issue a regul~on directed at t~e prob1em whlch required that the 

. ·20 . 
doors be closed and locked dux1ng flight. cockpit 

, . 
. In January 1969, under the'influenlt of; "the flood of hi-

\ , 

jackings t9 Cuba" President Richard rlixon directed ~,he Federal'. 
, If· • "'-

Aviation Authority tO,research all aspects of aireraft hijacking. 

.' 21 
and to create a defense to thé' problem. ~s a result of the Presi-

\ 

dentiaù. directive, the F,A.A. Task Forée on Deterrance of Air Piracy 

was formed in February 1969. It was fa~ed wlth the serious prob1em ' 

'that millions of passengers u~e air transportation, and any pro-

cedure put into effect would have to permit maximum access to 

~ 
'; 'r ',,' 

-;'", 
'1. 

À e 1- j 

( 
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.. 
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aireraft ~ith minimal; inconvenieQCe and embarrassment ta passengers, 
, ~ 

and a.lmost no delay in the operations of the ~~).l'les. 

The Task For~e study encompasseâ motivationa.l and be-

haviouxal characteristics of h~jackers, the weapons used, and an . 
ariàlysis of the origin and int~pded destination Qi hijacked fllghts. 
o . 

The most signiflcant achievement of the Task F&ree was the develop-
. /Jz 23' . 

ment of à psychological profiLe for the skyjackers. . This behav-

ioural profile was a check list of about a dozen characteristics . 
of past hijackers,24 and was to be used together with a magnet~-

2C; • 
met~~, a Metal sensitiv~ ~evice for deteçtlng w~apons, ~ to help 

,.' '\..\ . 
th:e~'airl1nes .1dentlfy potentlal hijackers before they boarde~ the 

plane. Pas5engers who -.tched the profile were designated "selec ... 
. 

~ tees" and if they also act~vate~ the ma

1
etometer were required to 

l t 26 . " produce satisfactory iden ification; i they could not do 50 . 

they we~e reqll~sted to sub~t to a volun ry search i.e. a fr~sk.27 

. D.epending upon the 'resul ~s of the Physical;,.~earch,\n1; 5el~gee was 
, , ... - J;' J' J.. 

either perm1tt~d.to board or HaS detainéd for further investi~àtlon. 
1 . 

Those who' refused to be frisked wÈh-è de!~d boarding, and it 15 this' 
• A.'- '; , 

"10~ .. !) 

category' of passengers with which this section of the study i5 con-

cerned. 

. ' 

\ , 
\ 

r 

On Septem~~I11;::?8, 1971, the.F .A.A~ issl.led notices of pro-
" .. i ' fi' 

posed rulemaking fo~ ~rlensive revisions of airport and airline 
. ~ . 

security measures. One notice'proposed the lssuànce of a part 107 

to the F .A.A. ré~ations' to placè on .airport operators the 

" 
.~( 

1 

i 
; 

J 

\- " 
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res~n~bility for the provision of protection against unanthorized 
l ' 

access to air operations. The second notice proposed a new section, 

part 121;9 which would require each schedUiédJO carrier to deve10p 

and implement a security programme desi~ea to prevent or deter 

the carriage aboard aireraft of sabotage devices or weapons; and 

unauthorized acce~s to aireraft. It also atternpted to assure that 

~passenger baggage would be checked in by a representative of the 

carrier, and that neither cargo nor checked baggage would be 10aded ,. 

aboarQ aircrtft unless it had been c1eared in ~cbordance with the 

'"' carner's securlty proceduxes. Certain notifications 'and security 
, " 

inspections were to be required in the event of a bomb trxea~ or 

suspected acts of" air piracy. 

' .. 
The 'proposals Nere popular wi th the public but not w!th 

the carriers and alrport operators due, arnongst other things, to, 
\ 31 

cost\ lnvolved., the 

1 

, 1 

'IFollowing t~o hijackings of Pacific Southwest Aireraft , 

on ve days .(~uly 5 and 6, 1972), all ca~-on items ... ere 

~to be 'se hed, passengers ... ere required,to show two forms of per-
~ ~ 

sonar tiflcation before boarding and those who could not were 

to be sc ened by a ~etaJ. d~tector. Th~ measu:res proved in-

sufficie.n for ·two violent "neeing felon" hijackings took !cr 
\ ' 

p1a~e on 06tooerl291~d November 10,1972, which reft one t cket 
1,. .. / 

agen~ dea}.and\~·r~p serviceman and a co-pilot wounded in'their 

'wake. 32 ;. . 

1". 

1" 

1 

( 
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Emergency regulations were issued on December 5, 1972.33 , 

The arder effective January 5, 1973, required electronic screening 

af one hund.red per cent of air passengers and their carJ;'y-an lug

gage. J4 As a result of the electronic screening, Eastern Airllnes, 
, 

the carrier which pioneered the use of the behavioural profile in 

1969~ stOWed using 'it,3? and the 'profile was not use~ by the air-

1ines in general fIor six years. Its use, however, was~evived in 
l:) 

1980,when i t was discovered that electronic screening de ~ces can 

not detect such devices as plastic laundry detergent battl\s filled' 

with gasoline, such as was used to hijack an Air Florida Boeing 737 

to Cuba op August
1
1J, 1980.36 

In Canada 

/ The Canadiân response to the hijacI?-ng threat ws some

what slower than in the United States." The prob1e~ 01 air piracy 

was never as acute in Canada; ts'Of January 1, 1981, only nine,hi

ja~klngs Involving Canada have bee~ reported.37 The paucity ~f 
w 

occurrences has been attributed to the differences qetween the 

Canadian and American charactPer and the prohibition on o wni ng , and 

attendant difficulties in obtaining, handguns in Canada. 38 , 1 
/ 

The Canà.dian Criminal Code39 was amended in 1972 to 

create and define the c:r1~nal offence of hijacking which carries 

40 " a life impr1sonment sen~nce. These amendinents, together 1Ü th ' 
, , 

s~ction 6 (which establishes jurisdiction41 for offences committed • • 

1 • 

l/ 

, 
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J. 
\ 

\ 
on~ board Canad.1an aire raft ) " were to fulfil Canada' s obligations 

~ 

under the three i.nternational anti-hijacking conventions.,42 

The small number of hijacking incidents in Canada precluded 
'\ 

, ,', :::;$ the dévelopment of a Canadian h1jac~er' profilé, 43 but during the 
, ,0 ,,-- , 

i, t~ly 1970'5, Canadian air carriers used the F.A.A. profile method 
, , 

of s~~ening passengers on ~~lected internatiO~. and transba~r 

flig,hts. In 41973 , ~wever, this methgk was re:r::laced, for the mo~t 

:part by a securl ty system whic,h required' all passengers and carry-
\ 

on baggage to be inspected by detection devices or PhisiC~ means. 
"44 . 
Bill C-128, . (amenMng the Aeronautics Act and passed on July 27, 

197345), provided the authority for se~urity measures to be taken 

at airports, including the sP~I"I'4''''''''t'l'''': persons and property. Up until 
r 

that time, se1ected passenge s had been searehed under ~he provisions 

oi.r the air carrier' s ta rules. 4Ç 1 
, J' 

) /" ~ "-
Pursuant to the' a,anendment of the Aeronautics Act, the , 

- '4~ 
~ Aviation Security Meas~es Re~ations w~re enacted, whiçh 

specif,y the securlty measures required at airports for ~urveilla?ce 

~ 
search of pa:ssen{ers, baggage and c~go and the prevention of un

uthorized access to'aircraft and various locations within the ,air- . 

. t. 48 

The international respdnse 
- a; 

, J' . 
On the international front, th~e major.anti-air terrorism 

,. 

, . 

'. 



/' 

<' 

) 

, 
394 

') 

.. 

agreements are in foree. 
) 49 

The Tokyo Convention of 1963 créated 

and defined certain offences against aireraft in fliiht to which 

. the Convention Ha\-to apPly.: Ii "",alSO estabTlshed the jurisdictian 

of the various states invo1ved in the incident and the powers of 

the airera~;t commander. 50 ~he Hague Convention of 197051 extended 

the period in which the aireraft is c"g,nsidered ta be in fl1ght and 

added ta the applicable jurisdictions. The Montreal Cpnvention of 

197152 inc1tlded offences perpetrated against ai~~ft on the ~g;-:~d. 
or airport installations within the scope ?;.th: '~,-hijackingl';' "~"'y' 

,~ - - t ~~,,~ 

conventions. ." 

In none of the Conventions is air piracy made an explicit 

extraditable offence, but The Hague Convention deems it ta he 1n

cluded as an extradi table affence in existing extradition treaties. 53 

Canada was instrumental in the issuance of t~ Bonn Dec'lar-

atlon ~ Hijacking of July 17, 1978. The Declaration HaS the resul t 

of an Economie Summit Conference held in West Germany at which the 
\ , 

~even most powerful ilestern nations54 issued a staten\ent of their 

commltment to intenslfy joint efforts t9 combat air terrorism. The 

Bonn Declaration states that where a country refuses extradition OI: 

prosecution of ,those who have hijacked an aircraft, or if the .country , 

d~s not~~turn the aire raft , the seven nations would initiate action 
.-

to cease all flights ta that country and ta hal t aIl incoming flights 
'" '" "--!,li 

from that country (or from ,any other country) by the airlines of the 

countrJ cancerned.55 (The seven côuntri~s reiterated their stance 

\ 
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in the Ottawa Declaration ~ Hijacking of July 20, 1981.} 

THE Hl';ACKER PROFILE 

Development and application 

1 

As was referred to above, the initial eff'ons of the F.A.A. 

Task Force on Deterrance of' Air Piracy were de'vI'Qted to a study of 

hijackers' habits Including the emba-rkatlon points and the destin-' 

ations of' the hi~acked ai~ra€t ~~ det~ine whether ~ny pattern 

\ was revealed. An F.A.A. psychologist stu~ed the backgrounds and 

1 

behaviour chafucterlstics, to the extent po,saible, of 1nd1vidua1s -" '~ -
who had carried out or attempted hijackings to ~ee if thêy exhib-

ited a discernible beM.-vioural. pattern. Among thè findings were' 

, that hijackers W'2're generally not highly motivated and resourceÏul 

but they did, indeed, share certain characteI1stics markedly dis

tingulshing.them from ~he general travelling PUbliC. 56 

1 

Eastern Airlines was se1ected for testing the proposed 

~-hijaC~dng programme Proba~lY bec~use i ts E:st Coast fligh:s 

had been ~rUcul~rly hard hi t by hijackers seeking passage to <l 

Cuba. Eastern had experlenced nineteen such attempt's between Sept-, r 

emb'er 1968 and March 1969 . .57"', Following ~pling tests at "various " 
l' ", 

" ,/ \ 

lo~atiOns. a relatively large field test was .p1l{ irtto eirect' a~. " 

single Eastern Air11nes' gate at te~nals in six cities, beginn1ng 
,,/ 

in October 1969. ~ 

..... 

• l 

\ 
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? 

From that time up unti1.?ebruary 1970, t~ere were no hi

jacking incidents aboard Eastern flights. 58 In .the ?ebrua~J, a 

single hijacking occurred but this ~as on a flight which had been 

emp1àned through ~n unprotected gat~. It was later determined that 

the hijacker fitted the profile, and fo11ow-up research discovered 

tha-t of subsequent hija~kingS, eighty to ninety pe~ cent of the ) 

hijackers fittedthe profile. 59 

Between June 1969 ari~ September 1971, Eastern denied .. 
boarding to six hundred and fUty persans. Law enforcement pers-

onnel deta1ned or arrested about two hundred and fifty of these 

"persons of Whom~wo hundred and thi~y-slx were detained for viol

ations of Federal law and fourteen were mental patients who were" 

turned over to the authoritles for treatment. 60 • 

As was also mentloned earlier, although initially success-
, 
ful as a compromise between an lsrael1-type system/and not holding 

" ! individual flights for hours, the profile lias 'droppe d' in 1974 

:~:::~~o:~:::'~~:-:es:::e::::,;:::o:: :::c:~:~~;d ::: :::::ker 

pro\lle was revived in 1980 as hijackers became more ingenious and 

deV~~d ~eapons which could not he picked out by the ~gnet~meter, 

\ 
, 

Profile characteristics 

.. 

Thus far ~he genesis and the practical success of the pro
~ 

file have been desQribed without statlng wba~ lt is. The reason for .. 
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62 
this is that its details are never released to the public for it 

would be relatively simple for a prospective hijack~r to fabricate 

a different profUe and avoid the ini Hal de signation , were any of 

",-U 6-' 
the norms employed to become known ge..ijeraIly. J To ensure i ts 

secrecy, the ticket agents are told about the elements 6~the pro-
( ;'" 

64 file'orally, it 1s never wr~tten down. It 1s passed on from 

supervisor to agent and treated confidentially. The Courts have 

helped maintain this confidentiality, f9t example, United states 

65 ' 66" v. Lopez and United States v.~, in which the disclosure 
~ 

of the elements of 'the profife in an iln camera proceeding .. as . - , 

approved. In bath cases, the defendant was excluded from ~he in 

, camera proceeding but the defence counsel was permi tted to parti

cipate •. 

, r~ 

ThisOstand l'fas al tered somewhat in United states v. Claré~ 

which held it an unconsti tutional denial of the de fendant ·'s Sixth 
, , '--:. 

Amebdment right of confroptation to exclude hirn frOID 4iny part, of a;' 

suppression hearlng except that ]art WhiCA specifically invol ved , 

disclosure of elements of the profile. 

. De spi te thUf closed-IDO~)h approat, elements of the pro-

file have leaked out.- The Federal Aviation Authority was willing 
• Il> - _____ 

to concede that the pr0f,lle was basèd on "the pLssenger ticketing 

68 
process and other' considerations, " and ' nsport Canada adnti t ted .~ 

that i t was based on "behavioural. rather than p ical character-

69' 70 isUes". The Lopez ,.j}ase descrlbed the profile as h g based 

" 
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on objective criteria ahd on appropriate statistical, sociological' 

and psychological data, which does not discriminate against any 

group on the basis of reliEion, origin, political views or race. 

None of the above definitions 1s, understandably, pa~-

cularly 111 uminating. However, members of the press corps can 

~s~l:Î"-be rel.ied on to throw caution ta the winds, and one colum- , 

nilt has stated that the hijacker profile identifies males, between 

the ages of fifteen and fifty-five, who are travelling alonp, who 

purchase a one-way ticket and pay in cash.?! This description 
- -

accords in general with another published fihding?2 thàt hijackers 
~ -

,book on roundabout routes without stop-ove::!:'''1 and often Slan give no 

good' reason why they are in a country or w!:y tqey are flying to 

their destination. They appear to be paor but travel first 

class73 and they pay in cash. It should be noted, that the first 

deflnition relies heavily on physical characteristics rather tr~n 

behavioural characteristics referred to by Transport Canada. The 

elements of the profile may, therefore, be a bet ter kept se,cret 

than one realisès. 

In Canada, they have experienced a particular problem with 

• 
jokes and hoaxes" and anyone tverheard making thre,ats ~gaJ;ding the 

possession of a bomb, whether or not these threats, are mad!3 in a. 

jocular'manner or'not, are subject te close exam1nati~.?4 Leaving 
, , ~ 

a message 0rt the washroom ~r stat~ng that ~heré, 'is a bo~b on 

board can lead te the same consequences in term!!' of unscheduled 
.1 

.,.' 
" J 

1 
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la~dings, delays ~nd tension, if not panic, amongst passengers and 

crew whether or not the threat 1s made in earnest. 75 

~ The F.A.A. Task Force o~Deterrance of Air Fi=acy com

piled a list of twenty-five to'thirty characteristics in which 

, 76 hijackers differed sign1ficantly from the air travelling public, 

but there appears to. be only about a dozen characteristi$s whi'ch 

comprise the p~file. 77 This suggests that the F ,A.A, 1 S'. keeping 

a'large number of character1stics in reserve. 78 Whether a pa.ssen-

ger has to fit an of the elements of the profile to be de;;;ignated 
~ , 

a "selectee" is a matter of dispute, 79 and the better opinion seems 
v, 

to be that a passenger does not have to match all of the dozen or 
" 

50 characteristics otherw1se, if the published reports ofhijacker 

characteristics were correct, then the profile, would never 1dentify 

femaIe "selectees" ~ lfhich the ,evidence s.uggests li doe~, in fact,. do "j 

The case of Un1ted states v. ~80 suggests that the 

81 cash payment criterion 15 highly suggestive. In that case a young, 

'female Negro wearing\ a _ brilliant orange coat and large hoop earrings 

and carrying no lU~~, bought air plane tickets for herself and 

two Negro males, w1 th cash f:ro.m a brown paper bag filled wi th money • 
• ' 82 

She was descrlbed by the Court as having fitted the'hijacker profile. 

S1nce she was neither male 'nor travelling alone, ,those t'Wo partic-

ular characteristics Qbviously a~ not sine qua ~ for desigp~tion 

\1 as a Il selectee " .... 
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Eve~when the profile does correctly identif a potential 

hijaeker, they may still permitted to boa.z:i and do in eed hljack 

the aireraft. The twa Palestinians,"who hijacked a Pan eriean 

World Airways Boeing 747 out of ~sterdam on September 6, 1970, 

and blew i t up in Cairo the next .daY, had 101 tlally tried ta pur-

chase tickets on an El A:L flight. ·The El Al agents found the Pal-
~ ~ 

estinians could give no satisfactory reason for being in Europe, 
. j -

" let alone for wanti,ng ta fly ta South America via Nell York on El 

Al when a direct route was available; they ~ffered to pay ca~n,; 
c • , 

\ 

and, despite,their sCruffy appearance, they insisted on f~rst-

class tickets. El Al refused them carriàge since they exhibited 

at least four profile characteristlcs and the'Palestinians baoked, 

onta a Pan American flight instead. The Pan Am pilot was 50 sus-

picious that, despite their status as first class passengers, he 

insisted on sea:rching them perso~lY beÎore tak~of'~ Unfortun-

ately', he neglected to check their hand luggage stowed :u:-der their 

seats. Ten hours later °they' b;J..ew up the aire raft . 83 

1"', 

What can be deduced from the cases is that unuèual ner-

84 ' 
vousness, or a demonstr~tion of'apprehertsiYe concern over a 

prominent bulge in someone's clothing,85 togeth~r with more con-

crete suspie~ons,such as a t~p regarding a bomb in an easily id-
. 86 l' 

entiflable shopping bag or pretending not te know an individual 

when the persan under suspicion has been ~eer: previously talking 

• 87 ta, or sitting wLth, that lndivldual, are aIl behavloural 

characteristlcs which arè not inconslstent with the hijac~r pro

·file.88 
.i.-
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Does the profile discriminate? 

, . 
Accoxding to the ~ederal Aviation Admin1s{ration's pro-
a 

file, hijackers fol1ow certain psychologieal patterns and display 

certain specifie characteristics no matter whether t~eir moti-
.Ii 

vation 19 financial, :poli tical, et, cetera. The air carrier 
1 

personnel working at th~ airport are trained to be aware of thesc 
/: 

characteristics and the observation of passengers for these specifie 
~ 8 

traits takes place Primaril; at ·the check-in ceunter. 9 
, 1 

If an agent MS groun~s for' suspecting that a parlic1.Ùar 
'" , 

passenger 15 a pot~ntia1 hijacker, that passenger is designated as 
~ J •• '\ • 

a "se1ectee" and anyone accOmpafYing that passep,§0r autornatically 

becomes a. "se1ectee" also. 90 The "selectee" wUI be rèquiretl t~ 

produce identificati.on, bu:t- when an "ID check" is made for one 
. ~ 

passenger the agents will also check the identification of a couple , 

of unsuspected passengers to prbtect the secrecy of the behavioural 
, 

profile and te prevent a ~ssenger from interpreting the agent's 

action as being discriminatory based on race, cq1our, ethnic orlgin 
~ t,... '\.... 

91 ' 
or po1itical or re1igious beliefs. 

If race, religion, et cetera, we~e elernents of the profi1e,92 

• then i t, could be attacked:- as being ç'tlscriminatory ~ ~ and that 1 

lt deni'es the constitutioMl rie;hts of ,equal,.protection93 and due 
, 1 

94 . ' 
process. But 'i>râthe'r than having a discz,-iminatory base, the courts 

have found that the pro,file was developed by the use of apPrOpriate 

. 
''-4' 

• 

" 
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<, 

statistical, sociological and psychological "data and techniques 'l'If 
Il 

and was precisely desig.ned to select only those who ,present a 

hi~h probability of being dangerous. 95 ;·:oreover, it tas proved 
\ 

ta be very effective in 'isalating potential hijackers from the 
~ 6 

air travelling populat~on as a whole,9 even though it identifies, 

other types of undesirables as well. 

The hijacker profile is revised when new data becomes 
"-

-r ,ava.11able9? '~nd is constantly being re-evaluated in l1ght of new 

• 1 

hija~kings and trends- in hljacking. As long ~'S".it' 1s the profes-

sion~y constructed profile that 1s being app~i'è'\;n an approved 

fashion there is no discrimination being praetlced; but should an 
, 

alrline official undertake te uPdate the pr.ofile _by eliminatine; 

one of the" :t:un~ental PSY~OlOgiCal cba:racterlstics ,and intro-

. ducing, for example, an ethnie element', for whicl1 there was no') \ 
~_----....r___ ... 

experL~ent?l ~sis, or introducing any criterion calli~g for an 

act of ju~ent on the part of airline employees, ~hen this would 
./ 1 

in ef.fect "destroy the essential neutrali ty and object! vi ty of the 

98 ' 
approved profile" and render the behaviou.x:a.l. screeniilg system 

~ '- l 

unconstitutional.( Any denial of boarding based on an arbit±arily 

constructed profile would also be dlscriminatory. 
( 

:1 
A devil t s 'ad-

" 
vocate migl::tt well claim t'hat there are ethnie elements in the pro-

file (and hence the cloak of secre?y) an~ that th~ çourts are quick 

to claim that thi's 1s net the case, purely because profil,e .~c7en-

1ng'is an effective taol ta deal with an unpleasant situatio{ . 



) 

" 

r 

40:3 

\ 

This author ls not persuaded by this 1ine of argument, and the 
1 

cance~- whieh the judici~J, especlal1y in the United States, has' 

demonstrated over individual freedom in lts many forms99 militates 

against' the truth of such a proposition. 
t.-

Canstitutianal prob1ems in the United States 

Even-if the profile's a~cation does not constitute 

.dlsçrimination on raoial, re1igious or po1itlcal grounds, its use 

does create a number of Constitutional problems in the United 

100 States. One of them has already been dis7ussed, i,e. the right 

ta a public trial whlch Is guaranteed by the :.'ifth and Slxth ~-

101 ments'. \ A further set of Constitutional problems i5 ra.lsed based 

on the Fourth Amendment' s right to pr! vacy. Jü though the profile 
, / 

does not Intrude ln the usual Fourth Amend.rnent sense upon the 

expected rprlvaCY;Zf t" In~Vid~ sinee lts use does' not i~volve 
restraln~f the in idual and it me~sures only those characterlst-

c . ' 

'les t'hat the trav 1er has exposed el ther ta 'generàl publie view, 
, ~ 

or ta the ,particular-'scrutiny of thE! alrline personnel, when he 

purchased à ticket. Th~n~t~tutional question presented by' the 

use of the behavioural prafrie i5, rather, whether it can be used J 

\ 
ta support a finding of probable cause to search a traveller. \. 

102 0 ' 

In ~ v. Ohio, tht"United states Supreme 'Court 
,(/:' 

authorized the stopping of a suspect l{oen there were ft specifie 

and arÙeulable facts .. 103 sufficient ta support a reasonable belle! 
",. 

, . 

\ 

o 

" 

.. '-



" . 

4<>4 

thàt, the action is warranted, and he1d that a frisk of the suspect 

was perni,ssib1e when a la .. enforcement officer f'ould reasonably 

~_ 104 
believe tqat the suspect was armed and dangerous, 

~\he ;"file cannot be sald to provide specifie and artic

ulable factt al ho:ugh i ts ,introduction in 1969 does appear to have 
1 " 

beerl effect~'i roducing ~~aCking incidents. Moreovex. the 

profile is c pabte of constant refinement and, as the number of 
01 

reported hij ckirtgs increases, ~he size of the hijacker popÙlation 

~available for statistical analy~s increases,l05 But, the accuracy 

l ' of the profil for pinpointing hiJackers obviously leaves a lot 

to 'be desired since, as was pointed out in the Lopez case, in a, 

satnJlle of ,half\a rni~lion passengers, 1,':6,satisfied the profile 

but only 283 wjre ultimately searched and of those only 20 (or 

about 1 in 14) Here denied boarding hav1.ng failed all the steps in 

th~ 
106 ' 

screen1ng p cess. Thus the profile casts, a wide net and 

only 1.42%\f not aU "select es" are pote~tial \hijackers, in fact 

"se~ectees" war denied board1ng, rd then not, n6cessarily for 

, . 107 1 

carry ing a w~apo lC1T explosive dev~ce. , Howev:/er, if ,the decline 
• 1 ~ 

in hijacklng. iRcidents 1s a reasohab1e indicato!:" then either Most 

L ~ 1 
hijackers are "selectees", or the screening sysifem 1s a good de

I 

terrent. 

The District Court in t~e Lopez case also empJ".asized the 

arv..unent that frisks of suspected hijackers are not sought to be 

o • 

• 

/' 
/ 

justifie,d on niere statistical infO~a.~1on generated by. the hijacking ~ 
... 



" 
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" 

l 
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\ 

\ 
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cases. Weinttein D.J.'realised that if , 
1 

~, 

"reliable statistlcs wer~vailable 
that in a given community ~ne person 
in flfteen (6%) tegtilarly carried 
concealed weapons the police wou1d 

.. not be justlfied in ~rbi trarily , 
stopping and frlsking anyone in ... 

'the street. Such harassment by 
police without more objective evi
dence of crimiilal activity or a 
legitimate investigative purpose Is 
proscribed by the Fourth Amendment • 
• , • The Court Is ,charged wlth the 
dut Y of balancing the competing inter
ests of the Individual and the society 
in each case presented. N~ single , 
percentage figuré can provlde a t~st 
for constl tutional l agi timacy , "lOt1 
.0 

:' 

The Court balanced the l'imi ted nat~ of a frisk a,gainst the r..arm 

of hijacking and concluded that where the ris~s of hijacking ta 
..r 

passengers and crew and to the viabilitY,of the erytlre Industry , 
, , , 

are sa great, on balance, the_use of the system cannot be said 
• 
io be'lmprudent;I09 in light of the Government's substantial 

interest in preserving the Integrity' and saf~tY of ~ir travel, a 

6% danger of à,rm: suffices to j~stify a frisk ,110 

This line of reasonlng was echoed in United States v, 
'l' 

Bell~ll in whi~h Chief Justice 'Friendly, in-a-~urring opinion, 
, 

argued that when the rlsk involved ,is the jeopardy to undreds of 
, <II 

human 11 ves and millions of dollars of prdperty 1 the dang r alone 

, , 

meets~the test o~ reasonablenèss, 50 long as the search 15 c ducted 

in good faith'for tpe purpose of preven~lng'h1jackin~ or like da e, 

\ -

• 

\\ 

" 
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and the passenger nas been given advance notice of r.is llability 

to such a search 50 ,that he can avoid it by choosing not' to travel 

112 by air. -

U.S. Supreme' Court deci5ions su~h as TeE!r v. OhioI13 

114 \ 
and Katz v. United states, have mad~ lt ~lear that o~y ~n a 

\ 

few specifically established and well deline,ted si tuaiion"s can a 
~ .... 

warrantl~ss search be justlfied. As a practical matter, warrants 

are·not o~tained fpr searches in anti-hijacking cases, being pre-
~ . 

• 
cluded by the exigencies of time. The antl.hija?king system de-

pends upon being able to sift out 
:--V-' ' 

swiftly potentlal hijackers for 

closer scrutiny while permi ttine all passengers, .including "sËüeote~s", 
< 

to board unless weap6ns are discovered. , 

The patting d?wn (frisking) of a persan and the investi

gatory stop have, however, been legally differentiated from'a~ 
1 v 

arrest and full-blown search for ~v~dence bf crime.115 What appears 

ta be required in, the former cases is a showing'of sorne appreciable 

., 116 
probability of .danger created by someone with a weapon • 

.. 

CONCLUSION AND RECONMEWATIONS 

• 
( 

\J 

Because of the air carriers' reliance on the profile, the 

situation,exists, in which perfectIy innocent passenger~ can 

denled boardin~ because they do not want ta be subjected ~o 
. . 

be-l', I~, 

a pat-

dow or frlsk. Hatching the profUe 15 in itself a reason for 
\ 

'~ 

" " 
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physically searching a passenger ever slnce the phenomènon of 

explosiv1s in plastic containers has emerged. In addition, an] 

piece of Metal on one's clothing which activates the maenetoMeter 

g'i ves &rounds for a request for identification and/or frisking. 

In this regard, i t should be borne in mind that completely harmless ....... 

items such aS' thè metal in ~e collar;' and ~eashes of guide â.ogs, 
,\ ./ 

or that ln the'frame of whè~lcha1rs or bables' strollers can act-. 
... 

iyate 'the, metal detec~or. Refusal to comply with the request 
\ 

to be physically ~earched entitles the airlines ta deny boarding 

to the.passenger who sa refuses. 

Boarding ~gents insist babies, sleeping or awake; are 
" , 

removed from their strallers in order to verify whether It îs in 

fact merely the metal frame which has activated the magnetometers. 

~1any mothers \fo)!ù.çl prr!fer not to wake a sleep1ng child. A bl~nd 

passenger ..,;iU!be pa.rled'~m his dog whi\e the dog i5 examined 
1') , • " -separately to ascertaln if lts collar and leash which are regis-, 

\ 
tering on the ~e1al detector. For tl:e Many other n?n~hfjaCkerS , 

who have the m1sf~rtun'e to fit the profile characteristics, being 

i ' 
, Itpatted dorm',' may \ to th;m, constitute a gross :L11vasion o~ their 

pr! Vacq~ equal in psycholo~cal trauma to bodily assaul t. Hus- .,. 
"'1"-' • , 

bands May we,1l not 'wish their wives or daughters. to be frisked; 

unmarried, .elà~lY ladies In.general, . and nuns in par'tJ .. cular, May . \ \ 

\ 

weIl rather be r f sed carriage than consent to the indigni ty of a 
l ,. , 

physièal, search. sumably there are passengers fram countries 
, \ \ , \ 

~Hhose rellgious cus\oms do nct permit their women foik belng 

. .\ \ 

./ 

J 

1 
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touched by a strange man. Whi te-knuckle fliers exhi bi ting nervous 
, 

tend:nCies may find the,mselves designated "selectee~7 and thus 

incu:r a tangible basis for their fear of flying. The words of' 

" 
H' G.l 117 the .ourth CircUit in tne Epperson c~se probably sum up the 

feelings of most air travel1ers with regard to physical searches, 

when they stated that, unlike frisking the use of the m~gnetometer 
v. 

co1.Ùd'not posslbly be "an annoying, frlghtening, and perhaps 

humlliating experience". 118 

./ 
In defence bl' the present security pcreenlng system, il 

.~' , 
must be admi tted tha!'È. 'the,ehaviOllral profile and the associated 

security measures appear to work weIl, given that. in the United 

states alone half a million passengers per day and over a million 

pieces of 1uggage are emplaned on fifteen thousand flights at nearly 

fi ve hundred alrporls, 119 and the massive delays experienced on 

January 5,1973 (thé day on'which 100% screening was first intro

duced) are not known any more. The vast majority of the travel-

l1ng ,publie i.e. the 99.5% who do not fit the hijacker profile, , 

appear to approve of the measures, witness the tolerance disp1ayed 

. when lO()'#, screeru,.ng was first introduced and the public outq;y 
" , 

é tlÙ:l.t erupted in mid-:L973 when remarks by a F .A.A. offi~ia1 were 

'misinterpreted to iJlli'ly t~a.t the F.A. A. was contempla t,;;-g re-

,,- \ 120 
laxation of the'string~nt security measures. 

" 

Like overbooking, pre-flight screening 1s a necessaI"'J 

evil and appears to be here to stay. On balance, the risk to 

1 

\ 
\ 
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the air travelfing public in ~enera1 uutweighs any indigr.ity er 

c 1 

invasion of privacy incurred from an unnecessary search' -'but try 

explaining that ta the parents of a sleeping child in a metal 
d '. 

\'" 

" 

PR!SONERS, DEPORTEES AND OTHER UlTDESIREABLE~ 
• 

PassenB'ers who fit the hi jacker rro~ile are" 'Only under 

suspicion of not being wanted on a flight; there are other cate

gories of passengers wh8se presence on board the airlines would 
, -1 

rather do withautj these typeS'of passengers will be discussed 
, 

briefly as the, final category of p8.ssengers te Irhom t~' carrlers 

~ have discretion to refuse carriage. 

." 
In the United States, ~ection 1111 of the Tederal 

Aviation .Act of 19~8l21 permi ts carriers to deny boarding ta any-
--'---'--'- -- -- --'-'-

one when such transportation wauld or might be inir.licaJ. ta flight 

, 

safety, and i~ serves as ,a basis for excluding undesireables; thus the 

< -

o 'il 
airlines are given a "r/"iàe, discretion to refuse carriage ta. deporlees""" 

, 
whq. are known te be violent, prisoners travelling ''...mder guard, 

.è ' 122 
e~c. 

The earf,. case=' of Pearson 123 ' \ v. Duane established.' the , 

properly refuse carriage to .a principlé that a cgmmon carrier may -' 
persan if the landing of such a passenger could gl ve ri,se ta' diffi-

cul ties, but this refusaI must precede the, commencement of the 

journey. 
<" 

Once the passenger has been accepted for a journey, and 
.' 

," , 

o , 

" 

{ 
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) 
(~ 

> havinE behaved themselves d~ing the journey, the carrier has , 

, no right either to order the ~ssenger off the carrier or returp 

hi:n to his point of embar!œ.tion, regardless of h~w hUlnane the 
, 

motl~s of the carrier might be based on fear for the passenger's 

safety. 124 • 

t A case on sim1lar 1ines.....was decided one hundred and 

(' 

" 

125 .', 
i1en years 1ater. In Mason v. Belieu, Pan ArneI'ican \vorld Air-

v/ayS had refused carrlage, an,. flight from ~liami ta Panama, to , 

'Irvin~ r·:ason wh~had been forcib1y deporled from the Panama Canal 

Zone t\;lat mern1ng. A Pan American employee informed the plaintiff , 
j . " " 

that he remained unacceptable as a passenger until the carrier 

.could confirn that the Panamanian au1horities would permit him ta 

. 126~' ' 
ent!r the country. The necessary confirmation l'TaS nat forth-
~ \ lit. 

127 
\ coming {nd the ~ight dewrted wi thaut the plaintiff. 

f 
Hr .. )~son was awarded damages, under section 404 (b) of . , 

128 ' 
the Federal Aviation Act of 1958, of $1,000, on account of'the 

carrier' 5 discr1minatory refusal of carriage. (. , 

Non-discrimination and third parties 

" The Mason v. Belieu case 15 of especial interest because 

-' r-7s. r-!ason had 0 sued Pan Americap under s. 401J. (b),' and had been 

~ '" 
~ mages at trlfi. _ Not knowing. that her husband had 

been refused· carriage, Krs. r~ason arrfved at, the a;Lrport irtj tirne 
, , 

') 
. t 
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ta meet the Pan American fligot, but when he failed to arrive on 

the flight the carrier's representative refused to explain the 
\ 

reason for his absence. Mrs. I·:ason' s action"was grounded on two , 
types of claim: a derivative clairn for mental qistréss caused 

because her husband did not disembark from the flightj and a 

direct claim for the failure of the carrier's representatives 
• J--, 

at Tocumen Airport ta explain her husbahd's absence.129 Pan Amer-

ican appealed against the award of damages ta r·:rs. r,'asan claiming 
1 

that she was not within the class of persans cavered by section 
./ 

404 (b). 

\ 
The çourt abserved that nothing in the statute requires .' 

/' " . 
the absolute exclusion of all injured parties except passengers 

from the remediq;i provisions of the anti-discrimination section of 
~- . 

the Ac~, due to 'i~ all-enca~passing deflni tian of "person" found in 

s. lOl,of the Act.130 .Thus travel agents have beer. found ta be 

~ 131 
shielded under s. 404 (b) against unjust application of rates 

a 

and non-passengers may not be sub~ected to racially segregated 

132 °restaurants and rest rooms i1), airp'rts •. 

But this attempt to protect all persons from unjust 
. . , 

,practices doea nat Mean that all injuries traceable by sorne 'direct 

line of causat!on to airllne discri~inatian,no matter how distant 

or min~te,are compensab~ under s. 404 (b).lJ3 ---Non-passengers must 
~ 

be included wlthin the class of persans cavered by the Act and the 

injury fOf which they seek recaverJ must be an interest protected 

\~ 

-~-

\ 
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by the statute. !-:rs. f'rI.ason' s indirect cl ai r.t , al though "directly 

and foreseeab1y,,134 caused by the carrier' s action, did not bring 

her in jury - mental distress caused because someone else was 

denied transportation - within the class of interest sought to 

be pr:Qtected by the statute.135 'This reasoning applies equally 

to persons waiting for "bumped" passengers who cannot clalm either' 

under this section. In this regard see the fate of the c1aim of 

the Connecticut Citizens Action Group in Nader v. Allegheny 

136 8 
Airlines, Ine. ConsUmer advocate Ralph trader was to have 

addressed' a fund raising rally sponsored by the C.C.~.G. and even 
_"'i , 

though his non-appearance lowered at~endance and, consequently, 

potential contributors the organizâtio? was held ta havé no stand

ing.lJ? Similarly, the parents of a passe~ger who was'denied 

boarding (missing a fam1ly reunion 'as a consequence),. and~ho 

118 
clai~ed compensation under s. 404 Cb) as inoidental beneficiaries, ~ 

were held to ~e too remote to be eligible to recove~. To hold 

that they 

.. 
"were among the class,of persons who 
'could recover from Delta would extend 
potential liability to a class ri~
tually as large as the publib." j-

) 

On the question of ~ŒS. ~.ason's direct claim basad on 
, . 

the failure of the airl'lne to· answer Mrs. r1aso,n' s questions con-

c:'rning her husband' s absence, it 'could ~e argued .that ~he airline 
" l ' 

breachea i ts dut y of non-d1scrlmi~tory treatment of all persons 
-

using its public ·facilitj,.~ __ It had a1:rea~o bean established 

.' 
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that a private remedy does not exist for all alleged violations 

140 of the.anti-diserimination provisions, and sinee the primary 

èbjecti ve of the Federal Avi~ tion A~t of' 1958 is to ~rornot,e 

"adequat~, economical and efficient 
serviee by air carriers at reason
~ble charges, without unjust dis
criminations, undue, pFeferences or 

. disadvantages, or~ unfair orlltrst;uct
ive competitive practices", 

the Court found that as~urlng persans waiting for passengers that 

they will be ass1sted courteouily at information counters was tao 

.. 

, 
remote from the evils intended to be rem,edied ,by section 404 (b) .142 

, 
T.he argument that passengers have no right to be treated 

courteously by airline employees might have put pa+d ta many 'an 
• L • -

overbooking case before i t sà'w the appeal stage. The claims made 

" by the plainti;ffs in those cases rega.:tding the humiliation and out-

rage they ,had suffered at the hands of surly and uncivil air11ne 
14') 

employees ~ would have all been dismissed as constituting only 
. 144 

minor mattèrs. 

CONCLUSION AND RECOMMENDATIONS 

, - ' 145 ': 
Section 1111 9f ,the Federal Aviation Act of ~958 was 

~ \. 
originally ejt~d by Congress as part of a comprehensive programme 

-' Il \ 

aimed at combatting· hijackings\and other ÇJriminal acts .co~tted on 

, \ 

/ 

" . 
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board airc~ft.146 It has since been used as a catch aIl to 
\ . 

reÎuse carriage, ~t only to 'those persons with known crimi ~l 

records' whose presence,on~'rd the carrier wish~~ tO-~~~i~J but 

o 14'"' 
aiso 'in at~empts to d~ny boarding to handicapped persans. ( 

. 
For:tunately 

;;, 
"rnight be inimical 

e courts have interpreted the phr~se 

" • 148 safety of flight lt ~estrictive1y, anQ 
, ' J 

subject to good beha \~our, those persons deem~d ta be und~siYe- .~ 
"-

able pure1y in the' carrier' s opinion nave as much right ta tl.-a'lel '~ . 
by air as anyone else. There 5eems to~ be no wish on the par \, 
of the courts te extend this protection to relaU ves or friends 

of prisoners, dèportees, etc. who are denied boarding either under 

s. 1111 or under s. 404 (b) of the Act. This tendency is,however 

in line wit~ oases d~aling with the 1nOidental'ben.~es 0, 
passengers who have been denied boarding for oth reason$ s'lch , 

as overbooking. The desire' not t~ make s 04 (b) 'a catch-aIl for 

grounding claims against airlines de by the public in general is 

a laudable one. 

1 
t 

) 

) 

/ 
/" 

\ , 

l~ 
, 1 .. 
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F 0 0 T NOT E S 

1. The alrcraf~ ~nd ts' cre~ survived unharrne~. Captain Richard 
was hijacked agai thirty ,ears later flying a Continental Air 
Lines Boeing ?O? from Phoenix, Arizona to El Paso, Texas; he 
now lives in retirement in California. Editorial, Flight Inter-

2. 

national, April 11, 1981. _~ 

B.- r~oynahan, Airport aOnfidential, New York, ~imon an~ SChuster, 
1980, excerpted in The Gazette,~ August 5, 1980. . , 

),. The countries invo1ved were' Bu1gar~, Czechoslavakia, Poland, 
Rumania and Yugoslavia! The' halt to this tYP,e of· hijacking 
may have 'been the result of intensifled security measures, in
cluding travel restrictions, in those countries. See N. Agga~
wala, Pollyical Aspects of Hljacking, 5~5 Int'l. Conciliation 
(1971), p. 1, at p. 8. 

'4.' Ibid., pp. 8 - 10. 

./ 

5. 45 U'lS'. state Bull. 238 (1961). The flights contin'Ued untll the 
Cuban missile crisis in October ~962. 48 U.S. State Bull. 983 

,(1964). , 

6. Worldwide Re;ported Hijacking Attempts, Summa~ as of January 1, 
.. 

- 1981, pre pare d' by C~ vil Aviation Secud ty, Transport Canada. Of 
the fort y attempts made on United states aireraft in 1969, thirty
seven were of the "take me to Cuba" variety. Idem. The summarJ 
1s as follows: 

. " 
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7. 45 U.S. staterfull. 108 (1961). 

8. The reports mentioned, inter alia ~ armed reception cOmIni t tees; 

V . months of interrogation and imp!:isonment; riots; suicides, . 
guàrds emptying their weapons into occunied.ce11s; injections; " . . and a house in Havana where about one-third of the AMerican 

, 

hijackers ,were kept under close arrest. l~.C •. ~:oore..., Airport, 
Aireraft ~ Alrline Securl~y, Los Angele:;;, Security ~lorld • 
Pub1ishing Co. Ine., 1976, p. 4. 

9. D.H. Krauss, Searehing for Hijackers: Constitutionality, edits 
and Alternatives, ,40 U. of Chicago L.R. (1972 - 3), p. J83, at 
pp. '384 - 5. D.B. Cooper was. not the first to extort money. 
On June 4, 1970, an American, Art~ur B. Berke1y, had demanded 
unslfccessfully tr..a.t he be paid ~100 ,000. Ibid., p. 389. ::or., 
,waslCooper the first ta attempt ta make a parachute getaway. , . 
A Scot, Paul J. Cini, had demanded $1.5 ml11ion but was eap
tured when he put down'his gun ta strap .on bis parachut~ on 
an Air Canada flight over Alberta, on ITovem~er 12, 1971. See 
Hija~king Incidents Invo1vin~ Canada, SummarJ· as of January 1ï 
1981, prepared by Civil Aviation Security, Transport Canada. 
Dan Cooper did, however, get the most pub1icitt beeause o~ the 
apparent success of his mission. Of the $8,712,°9° extqrtion0 
demands in that period, $5,J55,000 was actual1y. paid, but al1 
of the money h s be~n recovered except the $20~fOOO paid to 
the missing ~x. Cooper.~ Since there had been ~o sign of 
either Cooper or of any of the marked money for near1y ten 
years, spe ,atlon had arlsen that he had been ki11ed either 
during hls jump or shortly thereafter. In 1980, sorne of the 
marked notes ·was discovered in the mud of a river bank whlch 
added support to the the ory' that he did not live to enjoy his 
1l1-'gotten gains.· . 

The parachute jump via the rear exit of a Boeing 727 type 
of hijaeklng ended with the 7.A.A. proposaI that aireraft with 
ventral or ta1l coné exits be modified so that they could not· 
be opened in fllght. 37 ~.R. '12,507 (1972) and 37· !".R. 25,J9J. 
(1972). See also F.rauss, cited supra footnote 9, p. 390. 

1.0. K.C. r1oo.-re, eited supr~ footno~e. 8. For a, case axising:out Of( 
this' series of hijackings see Rosman v. Trans ~-lorld Airlines, 

\ Ine. 12 Avi. 17,J04 (N.Y.S.C. 1972): revï([l2 Avi .• 17,634 
UT.y .S.C. ,App,.' Div. 1972) 1 rev'd. and rem'd. 34 N.Y. 2d. 385; 

• 13 Avi. 17,231 (N.Y.C.A. 1974) (Rabin J.). ~ 

~or other terrorist-hijacking cases see, for examp1e, gaY 
v,, Trans Wor1d Air1ines, Inc. 393 ? SUPP, 2~7.; 13 Avi. 17, 47 
(8 .D.N.Y. 1975); o'ff"d. 52b-'5'. 2d. 31; 13 Avi. ,18.145 (2d. Ciro 

"/!. 1975) (V.aufman C.J.); eert. den'd. 429 U.S."890: 97 S. Ct. 2461
:, 

50 L. ::!ld. ·2d. 172 (1976) and Evan~elinos v. Trans 'llor1d Airline~, 
I~é. 396 ? SUPP, 95: 1J Avi. 18,0.51 (tl.D. Pa. 197:5): rev'd. ai1d rem d. 14 Avi. 17,101 (Jd. Ciro 1977): reh'g. 550 F. 2a.. 152: 14~ 
A • 17,612 (Jd. Ciro 1977) (Van Dusen C.J.). 

" 
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11. Twenty out of fort y wor1~de reported hijackings and seventeen 
out of twenty-two U.S. reported hijackings represented attempted 
hijackings ta Quba. Jlor1dwide Reporled Hijackine; Atternpts, 
cited ~upra footnote 6. 

12. The Serniannual Report to Congress 2.!! the :::f:'ecti veness of the 
~ Aviation Security Pro gram , January 1 - June ;0; 1980, 
pr~pared by the F.A.~. Office of Civil Aviation Security, 'Pt 8, 

.J' states that: 

1). 

14. 

15. 
1 

<, 

16. 

17. 

tlthere is concern that sorne of these refugees 
may become homesick and disenchanted in the 
1IlIni ted states, and desperate ta return to Cuba. 
Their only means of returning may be ta attempt 
a hijacking, thus increasing the potential 

.threat to a 1evel similar to'that of the Cuban 
:r:efugee situation of 10 - ~1 yeaYs ago.!' 

The announcement was in responsejto pressure exerted by the United 
states Government on Premier .::adtro. Conversation wHo John ri. . 
Hunter, Chief,> Air Operations Security Division, Office of Civil 
Aviation Security, F.A.A., ~eember r:~980. The United states 
quickly took advantage of CubaIs off r ta return hijackers and 
the twa persons involved in the hija king. of a.Delta Air Lines 
aireraft ta Cuba on September 17, 19 0 were returned ta'the' , 
U:S.A. where they were subsequently c~rged withoair piraey. 
Semiannual Report to Congress ~ ~ ~ffecti'veness of the Civil 
Aviation Security Pro~am, cited supra footnot~ 12. . 

The "take me to Cuba" hijackings have not deased com~te1Y, 
the 1atest occJf2Ting 01'1 July 10, 1981, when an 2astern Atrlines 
flight en ~te from Chicago' to narni made a fû-rced deta.ur via 
Havana, The Gazette, July Il, ;i?981, p. 13. 

Editorial, Return of the Hljaekers, F11ght I~ternational, A?ril' 
11, 1981., . ','. . , " 

( , "'-
It occurred on y,;iy 1, 1961 l:\.nd wa~ ,re:"erred to as the "Cu~ 
incident" and descrlbed in terms of a "forced de tour" rather 
than in terms of a· "hijaeking":. !:ew York 'l'imes, ~!a'y 2, 1961, p. r'l 

July 24, 1961, 
. 

49 V.S.C. ss. 1)01 et seq. (1976), arnended by P.L. 87-197; 75 
Stat. 466. 

18; , Section 902 (1) of ,th~ Act; 
-49,U.S.C. s. 1472 (1) - (n) 

. ... 
49 Û .S.C. s. 14n Ji)' (1976). 
apd s. '1473 Cc). 

See 

,f '-, ' 

19. Sectia"it~11l of the Act; 149 U. s.C. s. ,1511 (1976). 
r ,; '" • 

20. 29 :;'.R. 6,003"(.1964) adopÙngr14 ·C.F.a. 40.373.' Regulations 
"",,", ~ .. 

' .. 
~. 

~ 
1 . " 

~ 

- , ' ----.~, 

... 

" 
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21. 

prohibiting admission of passengers ta the cockpit had been in 
effect for sorne time priar to the adoption of this rule, and 
doors with locks had been required equipment on most aireraft. 
D.!·l. Krauss, cHed supra footnate 9, at p. 386, footnote 31. 

J 
K ,C, r~oore, cH,d supra footnote 8, at pp. ~ - 9, 

22. United States v. Lapez )28 F. Supp. 1,077 (E,~.N~Y, 1971) 
(Weinstein D.J.). rhe ai~lines 9id noi wish ta negate the image 
they had sought to build up of air travel as a completely safe 
and pleasura~le experience. ~,J. Fenello, Technical Prevention 
of Air Piracy, 585 Int'l. Conciliation (1971), p. 28 at p. 29. --- - " 

23. It was'deve1oped by Dr. H.L. Reighard of the Hed:f.cal Branch of 
the Federà.J. Aviation Administration and Dr. J.T. taUey, an 
F.A.A. psycho1ogist. For a psychological analysis of the case 
histories of the various lUjackers see J,A, Arey 1 The Sky Pir-' 
ates, New York, Charles Scribher' 5 Sons, 1972~ and D.G. Hubbard, 
The Skyjacker: His Flights of Fantasy, New Yor~, The l:aplf:i.J.lan 
Company,. 1971. 

24. N.J. Fenello, cHed supra footnote 22,.at pp. JO - 31. The Tas!,: 
Force did, in fac~, compile a 1ist of twenty-five to thirty 
characteristics ~ which hijackers differed sigrlificantly from 

-the rest of the air-travelling public.' United states v. Lopez 
cited supra fc;>otnote 22, at 1086. The profll~ was 'nrst util
ised by Eastern Airlines in October 1969 (D.Mi Krauss, cited 
supra footnote 9). Trans ~o[orld Airlines introduced a profile/ 

'magnetometer system in December 1969 (U.S. Dept. of Transport
ation, News, 69-135, December 10, 1969) , and Pan Ame~~an World 
Ai~ys joined them in impiementing the profile in January, 19~0 
(U.S. Dept. of Transportation, News, 70-41,- ~ay 6, 1970). 

25. The early magnetometers could not tell the difference between a 
camera and a gun. The flux-gate magnetometers are set to fla~h 
a warn1ng l1gHt when metal equal to or greater th an an average 
.25 cal1ber_gun is .carrled by. On the workings o~ flux-gate 
magnetomet~rs see United states v. Lopez cited supra footnote 22, 
and ~.J. Fe~ello cite~,~., at p. ;1. 

Identlfic~tion 15 not a foolproof deterrant. In the United States 
a~~p agent demanded preof of ~dentity from a suspic1ous-looking 
passenger. The man indJ.cated h$ :was deaf and dumb. Pressed 
further he' produced a valid commercial pilot's licence. He was 
allowed on board and hijacked ,the aireraft., :lob~dy on the airline 
staff had asked how a deaf a~ ;umb person couldget a pilotis 
licence. B. Boynahan, ci ted u ra footnote 2. 

In o~~'~ 1972, a' hi~acking at Housto'n of an Easte~~ Airlines 
f'l:ight IW;~ by a rank~ng empl<?yee of the Deparlment of, Commerce, , 
a man who earne~ ~d salary, t~velled extensiv~ly in his work 
and had no ~li~e record. I~ 15 ceItain that no carrier o~ 

, -
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\eoverrunent agency would have /efused his credentials. K.C. 
!,'oore ci ted supra foot note 8; a t p. 7. ç 

'& 

To complete this trilogy of hijackers with impeccable 
redentials, in May this year, a Dublin to_London Air Lingus 
ight was hijacked by a defrocked i{'rappist r':onk. :'he Gazette, 

:': y 5, 1981, p. 70 • 

at any time the passenger chooses not to proceed with the 
ding process the searching must stop_; United stètes v. 
335 F. SUPPl 797 (E.D.N.Y. 1971); aff'd. 464 F. 2d. 667 

2 . Ciro 1972) (Mul11gan C.J.) and United-8tates v. f.jeuler~er" 
351\ F. SUpp~ 1,284 (C.D. Cal. 197~) (Ferguson D.J:.). Thl 
:,assenger rnay be searched cansti tutionally under the Fourth 
Amendrnent only if he is advised he has the right to refuse to 
be ~eare?ed if he consents not to board the airc~ft" ~. 
In Canadà, the ability to prevent a search being carried out by 
choosing not to board the" airerait also exists. See S ,C. 1973-4, 
c. 20, s. 1 .. (7) • l ' . , 

• 1 -

f' Tt should be m~ntioned ~t frlsk1ng can~be a highly ef-
fective search technique. In ,tkee months at London I,S Heathro;!t 
A1rport, Br1 Ùsh AirWaYs passen~ers alone were relieved of 

~ nineteen revolvers, severaJ. sh~t e;uns, three hundred. pounds of . 
ammunition, eight·hundred p~ll~ts, one hundred and sixt y an
tique and repliea firearms and' four hundred Irni"ves. TOOre 
was aIso an assortment of axes, bayonets, cut throat razors 
and the Peruvian naval attach~' s dress sHord. B. Koynahan, 
ci,ted supra footnote 2. 

1 

,The District Courts in both Lapez, ci ted supra footnote 22, 
and f'Ieulener, rejected the contentiap that because notices are 
p1aced iP. boarding areas a,nd on passengers' tickets warning 
that pe~ms and belèmgings 2;re subject t'o search,. attem:pt~ne 
to board an aireraft constitutes implied consent ta an airport 
search. 

The inspection of the contents of a passenger's carrJ-on 
luggage by electronic followea, ~f deemed ne~essary, by manual 
net~h~ i6 definitely a search, and the extent of'the intrusion 
igt no minimal. The cont~ts of a person' s brief case 'or o'ther 
perso al belôngings clearly repre~ent5 items towards ",.,hlch he 
may harbour a reasonable expectation of privacy. S~e_ the' dis
cussion below of the ~ourth Amendment's application to airport 
searches, _and Katz v. Vnited States cited infra footnote 114. 
In the Katz-and Te~J v. Ohio (cited infra-roëtnote 102) cases~ 
the Co~ stated that the Fourth Amen ent protects people net 
places, and the Katz Court drew a dist nction between "what a 
person kno~ngly~ses ,to .the pUblic" and' "what he see!{s te" 
preserve as pr! vate, even l'n an area accessible ta the public. Il' 

389 U.S. 347 at 351 - 2. 

T11e argument that sinee carry-on 1 ugg-age will not be 
L- searched if ~tOl-Ted in tpe cargo hold of ~he ai rc raft , a person 

1 
" 1'1 'y 

\ 

- l' 
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implicitly onsents t have at least his carry-on luggage 
s~arched wh n he atte pts ta board, was not considered by 
eUher the e11, 1oPEf~ or r~eulener Courts. If thi s impl1ci t 
consent ar ent is v~id, then air travellers are agreeing 
ta forego heir Fourthl Amendment rightq if they prefer ta 
maintain ~rsonal cont~ol over their pro pert y during flieht 
in order~ ensure that.their belongings are not lost or 
stolèn whi st being loaded, unloaded ~r transferred te con
necting ,ights. .. (f 28. 14 Ç.F.R.jl07. 

1_ 29. 14 C.F.R 12l, issued on January 31" 1972, 37 F.R. 2,500 "\(1972). 

JO. This wa9 later extended to domestic, flag or pupplemental air 
carriers when they engage with large a~rcraft id scheduled or 

'public arter, operations. 14 C.F.R. 121\538 (a) (198'0). ~ 
" 

) 

JI ~ re, cUed supra footnote 8. Total screening on aU' '-f 
\ flights had not'been ordered but rather the minimum use of 

,'bath p file and detection sys't s were rE?quired on certain 
designated flights which were co idered to be more prone ta aerial 
piracy' than others: on the remain rou s séreening was 
essentially vo1unt~~J. The screening, stem established by the 
carriers had ta ~ "acceptable ta the adm1n~strat0.f" whi'Ch led 
to çharges o[""vagueness anq. lack of uniformity. See D.H. Krauss, 
cited sup~a"footnote 9, pp. ~89 ~ 390. 

32. See K.C. M00!9 c~ted supra footnote 8, pp. 1) - 14, and D.M. 
Krauss, cited supra footnqte 9, p. 391, footnote 7. 

33-. U.S·. Dept. of Transportation, News, 103-72, December 5, 1972. 

34. In a related. aotion', the F.A.A. required airport operators ta 
provide'a~ed law enforcement officers at all boarding gates 
during the bo~rd1ng process. 37 F.R. 25,934 (1972). See also 
Afrline Tariff Publishing Company, Agent, Local and Joint Pass
eI1ger 'Rules Tariff no~ PR-7, Rule 35 (:S),and (0) (hereinafter 
cited as Tariff no. PR-7), which gives carriers the right to search 

'passengers an~ property and demand'proof of identity •. 

35. 

36. 

Security,screening on embarkation has proved to be a most 
effective measure. In the United states between 1976 and 1978, 
more than 1,400 million airl1ne passengers were screened and, 
in the precess, more than 8,000 firearms were detected. ~dit
orial t Flight International, April 11, 1981. 

\ , . 

D.N. Krauss, cited supra footnote 9, p. 392, footnote 72. 
- \) , 

Conversation with John M. nuntyr, Chief, Ai~ Operations Security 
Division., Office of Civn Avi-é!;tion Secùrity" F.A.A., Decenber 4, 

l 
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1980. See éilso Aviation ;'leek and ~pace"',1'-echno1egy, August 
18. 1980, p. 17. and Aviation i?eek and Space Technoi:bgy, 
Aug. 25, 1980, p. 21. The Federal Aviation Authority ,rere 
sald to be studying areas as "mundane as gerbils and as 
exottc as neutron-exci ting devices" to detect carry-on ex
plesl ves. ,!\viation '/leek and Space Technology, August 18, 
1980, p. 17. 

" 

One other aspect of th!:! anti-hijac]{er system which de-, 
serves a mention was the sky marshall programme. This pro
gramme was established in response to the multiple hijack
ings and, destruçtien of $40 mtllion-worth of aireraft, di -
elXssed supra in ttie text, by Pale stinian. guerrillas in " 
September 1970. The concept e~led for a permanent f rce 
of incognito sky ~arshalls to ride in the aireraft fl'ing 
l'Outes that had froved. most vulnerable ta hijacIdng atte pts. 
63 U .S. State Bull. 341 (1970'. ~-, 

; 

The first five hundred sky marshalls were a tempora!"] 
force recrui ted from the Fl.A.A., U. S. Customs, the Secret 
Service (Treasury), the F:9.I. and the C.I.A •• ~ig~t hun
dred mi1itary men were added ta the group later and these 
thirtee~ hundre~ men were sub~eQuently rep1aced by a 
civi1ian corps of fifteen hundred men recruijed and trained 
by the Treasury's ~reau of Customs (now the U.S. Customs . 
Ser-vice), who were asslgned ta the F.A,A. under the direction 
of Li;.. -Gen. ;njamin O. Davis (U.$.A.F. Ret.) tne Director 
of Civi~ Avi tian' Security. See M.J, Fenella, cited supra 
footnote 22, at pp. 37 - 38; ~.H. Krauss, cHed supra foot
note 9, at p 387, footnote 4d; K ,C, t':oore, ci ted supra 
footnote~, t V. 9, and A~iation Week and Space Techno1ogy, \ 
February 7, '972,p; 25. -

While, e sJc.J ;narshall programme enjoyed sorne success, , 
it also had Hs embar:rassing moments, such as when a hijaek
ing took pl cë on a flight carrylng bath a sky marshal1 and 
and F.B~r. gent (K.C. }loore, idem.) And" although the mar
shall did ot i~~ntify himself as such to anyone but the 
creN, and essed and acted as if he Here a businessman, 
since he s not al10wed ta drink, sleep, or watch the in
flight movie, 'and was- armed Ni th a revolver, b1ackjack and 
handcuffs, he probably stood out ltke a sore thumb. 

The ~irlines we~ ~ltièal of the'sky ~shail programme 
bath because coverage was too sparse (at the time there were 
fourteen thousand flights per day and only one thoJlsand, rive 
hundred marshall~,.and from coneern with the possibi1ity.~nd 
consequences, of a mid-air shootout at 35 - 40,000 feet, the 
cruising al titllde of large aireraft; al though the sky marshslls' 
guns Nere specially adapted for use inside a plane~ those 
'orf the sky pirates could not ~e ~aranteed to be the same., Cn .. 
the whole, the marshallp were 'seen as more ofra thre~t tq the . 

\ 
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passengers' safety than J'ere the hijackers. 1 
The sk: iT'.arshal1 pro(Çamme. was More or less closed do"tn 

once one hu~tred per ~ent screening proved effective~ The 
programme ul .i!1latel:t failed because Congress did not vote the 
necesqarY fu:_ds ... :rausS idem. ::!:Jnphasis was shlfted aHay 

1 --
from concentntion on the in-flight hijacking deterra;1t tG 
the ground prevention programme. See Aviation Week and Space 
Technology, February 7, 1972, p. 25 and Aviation ',~eek and 
Space TechnoloGY. January 10, 1,981, p. 30. 

The sky ï.'_arsha11 prograInl'le ms reinsti tut~ in 1980, to 
deal rlth the wave of attempted hijackings to Cuba. The 
s~êurity emp19yees have' retrained as sky marshal1s ann!lal1y 
at the F.B.L academy at Quanti co , Vire;inia. I}viation Heek 
and Space Techno1o/!'Jt AUgllst 25, 1980, p • .21'. ' The number 
of marshal1s,is~sti1~ onlyadequate to pto~ide coverage on, 
a smal1 percentage ,.of flights, but the programme was, revived 
as a seaurit.;- meas~ beèause sky marshal1s are .considered' 
to r be effectb'e l,n "c'à:ses which iny·ol. ve e~ theÏ' non-weapons-
or unconvenuon~ w~apons". -1:~em •. \ \} 

Wor1d"ride Re~fted HijacId.ng Attem as of Januar'J l, 
1981. prepare è] Civil Aviation Sec v, Trans-port Canada. 
See supra too-:not.e 6. An analysis of the reporled Canadian 
hijacIdng attem-pts is inc1uded in the appendices. 

~ 

38. Conversation Hith Paul B. Sheppard, Directo'r. Civil Aviation 
Security Branch, Transport Canada, January 27, 1981.' 

39. 'R.S.C. 1970, c. 34, ~s amehded by,S.C. 1972, c. 13, s. 6~ 

!J.o. Ibid., ss. 7~.1 _ 76.3.
0 

4l. 

----------

'" >" 
For other 'proble~s connected with :jurisdiction on board air-, 
craft, see ~ ~e chapter of this study dealing with pres
naney and, in particular, the section dealing with ~irth on 
board ai:reraft. . 

4~~O Convention of 196), The Hague~Convention of 1970 and 
the !'. rea:l Convention of 1971. Thege agreements are discussed 
~ in s chapter. .11 J'_ 

- 44. 

----Letter from Pa ~Sh~ep~d, Difector, Civp Aviation 
Braneh, Transport da, dated November 13, '1980. , -". \" 

Bill C-12B amended the Aeronautics ~ R.s.e. 1970, c. 
adding section 5.1. 

45. S.C. 1973 - 74, c. 20', 

'( 
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L!=tter from Palll. B. Sheppard, cited sùpra footnote 43, See 
Air Canada, r-n~rnati'Onal Passenger 2ules Tariff J1,O. IPP-l, 
Rule'3 (A)(e) giving~carri~;-the right to deny boardi~g to 
persons who ref~se to b~ se~hed or have the~ property 
searched and Ta=iff no. PJ-7, Rule 30 (A)(u) jhich gives 
carr1er~ the right to refuse carriage to :persons Hho cannot 
produce identification if reouested so to do. See also 
the Air ?e~ations,ISOR/61-io as amended by SOR/77-j07~ 
wherein s. 820 B prohibits weapohs on board aircraft. . 

SOR/74-226f(April 2, 1974), Canaqa Ga~tte, Part II, vol. 108, 
nb. 8; SOR/74-227 (April 4, 1974), Canada Gazette, Part II, 
vol. 108, no. 8; sOR/74-666 (Décember Il, 1974), Canada Gaz
ette, Part II, vol. 108, no. 24. 
"' .... l .j 

Î 

For' a description of the Can~d1an system of defense against 
hijacking g.R~ air terrori sm , see Centre. of :leseareh of Air 
~~d Space Law~, Econ6~ic and Socio-Political Impli
cations if Canadian Air Transport, Pontz;:eal, t!cGill Uni ver~i ty,l 
1980, pp. 455 et seq. :- f'';} • . .' ... .r 

. Neither the Canadian nor the United states' anti-hijacking 
security systems are as stringent ,S that estab1ished~y SI 
Al Israel Airlines. AlI SI. Al passengers are frisIŒd and all 
carry-on baggage is searehed. Tf there is any suspicion, all 
baggage destined for the-cargo ~ld,is also opened and searched 
otqerWise non-carry-on baggage may be meehanieal1y searehed. 

, Passen,gers are taken by bus ta the aireraft "hieh are œrked 
in the~airfield, not at the terminal, sinee this provides better 
seeurl ty for :the aireraft. The se l'leasure s ·are used in iiddi tian 
ta pre-boardi g sU:rYéil1~rite prograrynes. r~ ,J. ?enello ci ted 
supra 22, pp. ~4 - 35. Armed security ~~ards ride aboard aIl 
El Al internat nal flights, and these guards have been success-

,ful in preventin ta:keovers of "(the aircraft. D. I(. KXauss, ci ted 
supra footnot& 9, p. 387, footnote 40. 

' . 

, h Al fOl1~ws the e pro"edures HorldHide and, at Lod Àir-
port in Tel Aviv, all other airlines must also comply with th~m . 
r~.J. Fenella, idem. An !sraeli-type system ls not envisioned ~ 

for ~!9rth Ameriean airlines due to the fe'à.r of s:j.owing "down the . l 
entire air transportation 'syst~m. Aviation Tlleek, àlnd Space Tech-

~ nology, Aug. 25, 1980, p. 21. 
~ l) ~ . 

Convention on Offences and Certain Other Acts Conmitted on Board 
Aireraft signed at Tôli:YOon Septem.ber 14, 1963. j r - ---

r / ~~ 

See alS'o the 'Dra,.ft Convention ~ the Legal Status of the' Aireraft 
~bmmander drawn up' in" Fe'i)ruary 1947,' article 2. 

Gonvention for the ~:ppression< '(Jf Unla~rful ~izure of Aireraft 
siened at The Hag1,l.e on Deeem)er1b, 1970. '" -

c 
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52. Convention for the Suppression of UnlaHful Acts aea,lnst the 
Safety of Ci vil Aviation signed at }:ontreal on September 2;, 
1971 . .. 

53. Article 8 (2). The Convention may also be used'as the legal 
basis for extradition if a contractlng state makes extradition 
conditional on the existence o!a treaty. Article g (2). 

, For the ba9f~und ta the skyjacki.ng conventions see A.S. 
Evans, Ai:rcraf-e':!!fjackine;: Its Cause and Cure, 63 A.J .1.L. 
(1969)~ p. 695, and G.F. Fitzgerald, The DëVëïopment of Inter
~tional Rules Concerning effences and Certain ether Ac~s . 
Committed on 30ard Aircrœft, 1963 Canadian Yearbook of Inter
national Law (vol. 1), p. 230. For an assessment of hOH the 
conventions work in pradice, see G.F. :ï'i tzgerald, TOHard LeGal 
Supnression of Acts A~ainst ~ Aviation, 585 Int'l. Con-
ciliation (l971"J,P. 2. _ 

SlL. Canada, France, Germany (Federal Republi"c), Italy', Japan, ~ 
United Kingdom andtthe United states. ) 

55. See the Semiannual Renort ta Congress ~'the Sffectiveness o'f 
the Civil Aviation "'Security Prog;ram, cited supra footnot~ 12, 
and Il. Schwenk, ~ Bonn Declaration ~ Hijacking, 1979 Annals 
of Air a.'1d Space Law -rvol. IV), p. 307. ,1 

A1th~ugh many countries,have ratified and adhere~ to the 
three anti-hijacking conventions (according to P. ~:artin, D. 
1'!cClean and E. de l~ontlaur HarUn, Shawcross and Beaumont on 
Air Law (vol. II), 4th ed., Issue 7, London, :9utterworths,1980, 
as of September l, 1980, one hundred and four states l'Tere 
parties to the Tokyo Convention of 1963, one hundred and one 
stat.es Here parties to The Hague Conventionr-. of 1970 .. and one 
hundred and one states were parties to thè r:ontreal Convention 
of 1971), not all countries are willing ta carry out their 
obligations. An illustration of this problern can be found in 
the lack of international ~ooperation which surrounded the hi--

, jacking of an Iberian Airlines flight -en ;·:arch 14, 1977. C:'he 
incident probably was allowed to commence due ta the fact that . 
in Spain sec uri ty screeIling took place onl:! on a feH randomly 
selected flights.) 'l'he i·!oroccan authori tie s refused any assi t~ 
ance to the flight and dénied it landing righ~s within theiy 
terri tory al. though the Captain insisted that he VIas low on fuel. 
The aireraft was also ref~sed fueling at Turin, Italy and, al-

, though the Sw1ss authorities pe~itted the fli~ht to land at 
Zurich, the Captain was refused,tueling there also. Permission 
to disembark severa! p<3.ssengers that the hijacker had agreed 
to release was denied by the Swiss authorities as well. FollOH
lng the hijacker.' 5 announcement that his intended destinatiol1" 
was Moscow, the Spanish Government requested permissioh to 
enter U.S .S.R:- airspace and land in :-1oscow. Pemis5lion was 
denied and the aircraf.t was held.over \·Tarsaw until the fuel 
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situation forced the aireraft to land at l{arsaw. 'The/air
craft returned to Zurich where the hijacking WaS ended by the 
use of armed intervention withcmt t.0e Captain 1 S kno~dedge l' 

The International ~ederation of Airline Pilots Associ
ations described the failure ta assist an aircraft in'dire 
distress as "highly repug\ant and most reprehensible". See 
Air Line Pilot, Hay 1977, pp. 59 - 60. 

At the time of the incident; all the cauntrj,.'es lnval ved 
were parties to all three conventions with the exception of 
the U. S. S.R., which was not a party tG> the Tok'Jo Convention 
of 196), and Switz~rland, whieh had not at that time acceded 
to the !1onireaJ. Convention of 1971, but did so subsequently. 

See supra footnoie z,. Siudying psychological traits to de- " tect possible law breakers i5 by no mean5 <I revoititionary 
development. Traf'fic oÙicers have found for years a consid
erab~e number of stolen cars by checI~ng on suspicieus drivers, 
such as those who keep stalling orscreechine to a hal t. N. J. ' 
Fenello, ci ted supra. footnote 22, 'at p. JI. ' 

See D,. H. IÜ:auss, ci ted supra f'oo~ote 9, a t p. ;88, footnote 
47, and K.C. Moore, ci ted supra ootnate 8, a t p. ' 8. 

, , 

Idem. 

59. Ibid., at pp. 8 - 9, and M.J. Fenello, cited supra footnote 22, 
at p. 29. 

60. Another sample consisUng of 500,000 screened passengers showed , 
that only 1,/I·n6 satisfied the profile (0.28%), Of these, ~/ 
approximately balf were ~ermitted to.bo~d ?ecause,thBY did not 
activate the magnetometer. Of the '(12 who were interviewed, 
oruy 28) were frisked. Thus, ul timately oruy 0 i05% of the 
sample were subjected to a preven-e'ative weapons search. Tl'enty 
persans were deilied boarding as a result of the frisk of which 
16 were arrested. In swnmàry, 99.86~ of the half milllon pass"'\ 
engers passed through the boartling process without interruption 
of any Idnd, and. 99.95% boarded -w:+ thout being "physically searched. 
United states' v. Lapez èited supra footnote 22, at 1,084. 

il'?) , 

Letter fram John H. Hunte'r, see s~pra, dated October 30, 1980; 
lett~r fram Paul Sheppard, Director, Civil Aviàtion Secttrity , 
!3ranch, Transport Canada; dated r:ovember 13, 1980; let ter fram 
James Ott,' Transport Editor, Aviation Heek and Space Technol-
ogy, dated november 11, 1980. . 

63. See Uni ted states v.' Sell ci ted supra f note 27, at 670. 
c:1'" 

, 
64. r~ . J. Fenello,' ci ted supra footnot 2, p. :31. .• 

, , 
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• 
Cited supra ,footnote 22. 

Cited ~unia foatnate 27~ 
note a-ruë fact that the 
ant was a narcotic addict 
who· 

In the LODez case, 'the ::ou:tt toak. --evidence revealed that the de:€:1d-
or a d~aler in narcoties., or 'cath, 

"would 'f~l no eompunctian about telling 
wha~ he Icnew to all who Hould lend an 
ear in prison ot out". 

328 F. Sup~. 1,077 at 1,086. Under these circumstanèes the 
District Court has no ehaiee but, ta ~xclude h~m, and the 
defel1d.a.nt' s pleals that he be admi tted ta the ~n camera in
vestigation in whieh the dctails of the profil~ ,were to be 
-d1'scus~ed, but be enjained not to reveal the profilJt-fell, 
on deaf ears. -

475 F. 2<1. 240 (2d. Ciro 1973) (r':ansfield C.J.) and 498 F. 2d. 
5~5 (2d. Ciro 1974) (Oakes ~.J.). The defendant's argument 
that the profile was no_~onger açtive1y in- use Was found not 
té be sufficiel1t grounds to allaw ÏÙ,m ta attend the hearinr, 
in which its details were revealed, sinee there t-tas no evi

'dence that the profile had beel1 abandoned forever as ,a weapon 
ta combat air piracy. 498 F. 2d. 537 at 538. ,As events trans
pired, this was ~ fort,itous ~iLing' by the Circ~it Judge. 

68. 

69 . 

Conversation with John M.,Hunter cited supra footnate 36. 
J ' " 

Let~er from Paul B. Sheppard
l 

ci ted supra' footnote 62. "-: 

70. CHed supra footnote 22. ' 

71. 

72. 

73. 

Killian, Pro:ÇUe of ~ Potential Sk'J,jacker, Chicago Tri'o~ne, 
December J, 1972, s. l-A, p. 5. _____ 

----------B. Noynahan ci ted supra footno"te 2~~"-

Presumably' to be s~:-;to the CoCkp;t as possible .. 
'" . 

74. Conversation with Paul E, ~hé~pard cUed -supra f?ot!'!ot~' J8. ( 
.' ..J 75. An example of this sort of thing (although not 'one Hhich iri..: 

'vol ved a Canadian aireraft') accurred when Anthony Andrews 
star of televisioh seI1es rangeI" ~ (based on the: iTarld :far 

, II, expùi.ences of the Royal 3n3ineerlng Corps ~T1th unexp,loded. 
bombs) trled to board a, flieht from ,London to N'erf, York~ 'in 
arder to publicise the series in North America." The actor 
'was carrjing a mock -bamb wi th him as' part of thÉi publici ty 

, - arrar.g\~ments" ~nd when quest.i-oned ~Y sec~ity per~ne,l ,at 
:' ' Heathrpu ,Airport as ta what -'t': e obJect ~s he rep11ed •• Just 

an unexp1aded bomp" ~ r'I, A..l1drEhrs wa$ not pe:rmitted to boa=d, 
. ' 

" 

, \ 

/ 
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J , 
that parlicular flight but after lentil:.y explanations and 
demonstrations' he was al1o~Ted to board two fli§"hts late!'~ 
~eported in The Gazette, Januar'J 21, 1981, p, 73. 
~ 

76', Uni t,ed states v. ~, ,fited supra footnote 22, at 1, 086,. 
"-

77. l1.J. Fenel10, cHed· s%,ra fooinote 22, at p. 31. ,\ 

78. ' K-rauss c~ted supra footnote 9, p. 397, footnote 10 

,79. 'Idem. 

80. 347 F. Supp. 1,098 (E.D.N.Y. 1972); aff'd. 
(2d. Ciro 1973) (~end1y Ch. J.). 

4711- F. d. 699 
# 

81. Crimina1s and, ether undesireab1es presumab1y do not ca~J 
valid credit cards and cheque-ratings and thus identity can 
be verifi èd wi th the, passenger' s bank. See ~:arshall v. 

, .\ 

,. (. 
:Del ta Air J/(e § v. American S~curi ty and Trust Company 13 
Avi. 18,1 . D.D.C. 1975) (Cise11 D.JT. This c~se is dis'
c~ssed supra in the chapter of this study deali~g wi tn 
racial d1sc~ination. , 

82 . r~s. Riggs was in fact net a potentia1 sky pirate but "nierely 
a narcotics traffiker~ There appear~ tù be a distinct Cor
relation between the behavioural abnormalities demonstrated 

, ~ ~ . , 
by narcotics addicts and tra:ffikers and those of suspected 

~ hijackers. The Bell (cited supra footnote 27), Le97to kcited 
i~ra foetnote 86')'-;-Lo~e) (cHed sup(~ footnote 22 , f..oreno 

- (ci ted infra footnote 5 . anq. ~ ci ted supra footno~e 80) 
, ~cases were aIl instances of persons who were initial1y $el

ected as potential hijackers and wpose.subsequent physical 
search revealed large quant1ties of heroin. ,The SkiPlofith 
cited infra footnote 116) and Slocum (cited infra f!latnote "" 
110) cases invo1ved cocaine; the Clark case (cited supra C 
footnotie 67) invol ved heroin and ëëë'iIne; and the ~~eulener 
case (ci te'd supra footnete 27) invol ved the discove!"'J of , 
marijuana. 

In additiçn t~ its aifin1ty for drug dealers, the nro
file also appears to identify 'Pers~ns fleeing 'to avoid îegal 
prosecutlon and individuals who are absent without 1e~e 
from the militar'J services. M.J. ?ene11é, cited ~ foot
.n?te 22, at p. ,33: 'I:he crHerion, of nervousness ~I'ould, there
fore, appear to be one of the e1emen~s of the hijacker pro
iile. 

, 83. It 15 qui te l1kely that thelr explosives 'would ~ fooled 
even a modern magnetoMeter and only a manual- search ~ 
carry-on luggage would have revealed the explosives. -Trisk
ing would not have produ~ed the evidence either. 

, ' 

-, 

. ... 

, 1 



J 

\ 

\ 

\' 
\ 

l. . 

.' 

429 

One wonders' if the l'rofile was in us'e on the flight 
that D.B. Cooper took (see supra footnotè 9) and, if so, 
would i t have identified. hir.\., Accorèing to one .rri ter, 
i':r. Cooper was looking particulQ.rly unnoticeab1e ,1hen he 
boarded Norlhwest Orie!"lt' s Flight 305 at Portland, Oregon, 
on November 24, 1971. The o~y ~eports of his appearance 
are to the effect that he was wearing a dark topcoat ti 
protect him from the Oregon winter and that he looked like 
any businessman on a flight. K.C. r~oore ci ted supra foot
!"lote 8, p. 3. 

, 
84. United states v. Skipwith cited infra footnote 116. 

~, 

~5. 'United states v. Moreno (w.n. Tex.); aff'd. ~75? 2d. 44 
, (5th Ciro 1973) (Gew1n C.J.); reh'g. den'd. April la, 197;. 

86. rnited states v'. Lègato (S.D. Fla.); aff'd. 480 ~ 2d. 408 
(5th Ciro 1973) (Gewin C,J.). 

, " 

87. ~nited states v. Legato. supra and United States v. ~ 
ci ted supra footnote 80. 

, ( 
88. fhere also seerns to be sorne reverse psychology at work in 

that narcotics traffikers app~ar to' calI attention to them
se'lves by utll'ising bright colour;3: Riggs was wearing a 
brilliant orange coat, Legato was ca~Jlng a brlght orange 
shopping bag. The underlying hypothesis seents ta be that 

::p-nyone who has a reason for wishing to avoid notiee would 
not calI attention to themselves in sa obvious a m~,ner. 
On the other hand; perhaps the -utîlization of brlght col ours 
ls the method by which drug pedlars identifY themselv~ 
to their contacts. 

A brief s~~arJ of the hijacking attempts involving U.S. 
scheduled and. ~~neral aviation aircraft, Hhich occurred be
Heen July l, 1979 and June JO, 1980, toeether with detail s of 
the person or persops involved, i~ included in the a~pendices. 

Il 
Air1ine check-in personnel responsible for the application of 
the profi~are themselves screened for any personatity traits 
that might or against their impartial application of the 
profile. M. • Fenello, ci ted supra foo'tnote 22, p. 31. " 

90. Idem. {" 

91. Idem. 

92 ., The Lopez case, stated specifica~ly that the profile was n~ 
based qn racial, religious or political elements. 328 F. 
Supp. 1,0~7 at 1,086. 

• 
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93. U • S. Constitution, Amendment XIV. ~ 
fi 

'Ir 994, Ibid., Amendment V. 
1 -

95. United States v. Lopez, fited supra footnot~ 22, at 1,086 
1,087. 

96. Ib~d., at 1,084. 

97. D.M. Krauss, cited supra ~o?tnote 22, p. 397. 

98.' Unite& States Y. Lopez: cited supra fo~tnote.22, at 1,101. 

99. See", for e~mple, ~ v. Ohio 392 lJ.S. 1; 88 S. ct. 1,868; 
20 L. Ed. 2d. 889 (19Q8) (Warren Ch" J.). and the assaciated 
cases dealing wi th the (i'aurlh AmenG.er.t \;hich are discussed 
later in this chapter. 

100. See D.M'. 'Y.rauss c1t~d supra faotnate 9; A. Abramovsk'j, The 
Constitut10nality pf the Anti-Hijacking Security Slstem, .22 
Buffalo L.R. (1972-3), .p. 123; and Comment, Airport Security 
Searches and the Fourth Amendment, 71 Columbia L.~. (1971), 
p. 1039. 

101. 
1 

102. 

1J. 

See the Bell (cited su;p~ footnate 27), Clark (cited'supra 
footnote~ and Lopez cited s6Pi6 faotnote 22) cases and 
the text.accompanying foatnate 5- 7. . 

Cited sunra footnote 99 . • 
392 U.S. 1 at 21-22. \. 

104. Ibid., at 24. The facts are to be measured'against an object-
ive, reasonab1e man standard, not by the subjebtive impress~ 

'1.ons of the particular officel:; anything 1ess "would invite 
'the intrusions upon consti tutionally euaranteed-rights based 
on nothing more substantial than inarlicula te hunche s". Idém. 

10.5. Up to the end of 196~ there l-rere 35 attempted r.ijackings and 
there were 87 ta the .end 0: 1969. Worldwide ~eparted Hijack
ing Attempts, cited supra faotnote 6. With sorne. of the hi
jackers being fugitives in other lands, and many using ali~sest 
and thelr true identities remalnirig unkno;ffi, it seems unliI<::ely 
that a 'statistically _reliab1e. list_ of a dozen characteri'stlcs ' 

_ cotùd be .distille,d from such a limited sample. See D.f:. Krauss, 
cited supra footnote· 9, ~. 398, th~ end of 1980, there had 
been 625. 'lior1dwide Reported Hijaclring At}empts, supra. 

106. United'States v. ~t cHed ~ )ttt~ 22, at 1,084.' , 

'\ .. 
{ 
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It should be kept in !:lin: 'that the va~";la~or~~y ""Of 'persons ' 
brought to trial who had ini tiâlly attracted the attention 
of laH enforcement personnel bec","use they rnatched the hi- ' 
jacker profile, were c,harged, not with an o"ffe,nse roela-;tir.e 
t9 their potential hijacker status, but 'wi th the possession 
of narcotics revealed in the\ search of the d'efenè.ailt' s 
person 0/ baggage which follotred their designati~"n as a 
"selectee" • 

108., United States v. Lapez,"cited s7lpra footnote 22, at 1097-1092. 

109. ~., at 1,084. 

110. 1M.9:..:., 1 a~ 1,097. In the pre-one hundred, per cent, èlect.ronic 
screening days when ortly those who satisfied both the behav
ioural profil'e ~ activate} the magnetomet,er were ~esig- '_ 
nated às selectees, the question was raise'd as to whether t!le 
behavioural pz:ofile could be used to justify the limi ted fn
trusion of scanning wi th a magnetometer; this question Has 
rendered moot. when one hunèired per cent 'Screening wa~ malie 
compulso!"'J. The courts had, however, found an overwhelming 
interest in preventing hijackings and thn- this justified 
the rout.ine s\lbjection of :passengers tO'magnetoneter searches. 

In United States v, E;pperson (3:,D. 'la.); aff!d. 454 F. 
2d. 769 (4th Ciro 1972) (Craven C.J.), the Court found that 
a search for the sole purpose- of diseovering weapons and pre
criminal events fully justified, the minimal invasion of per
sonal privacy by magnetorneters. The use of tr.e device, un
like frisking, could not possibly be "an annoyine, fiighten
ing, and p:!rhaps humiliating' experience". Ibid., at 771. 
(The Fourth Circuit may have been feeling somewhat sel: - , 
righteous since a .22 calibre pistol Ha'S discovered in ,the 
liefendant 1 s possession.).' . 1 

'The Third Circuit in United States ~. Slocum (~I.J, .. D.C.)': 
aff'd. 464 F. 2d. 1,180 Od. Ciro 1972) (Seltz Ch. ,J.),' added 
ta the above holding, that reàsonableness was 'the ul timate- > 

stan,clard in dét~rmining whethèr Fourth Arhenc1'1'ent 3Uarantees 
were violated. 'Ibid., at 1,182. Bath the EJ;?perso'n and Slocum 
Courts appear ta 'have resol ved the issue of reasonableness by 
giving conclusive, weight to the Governmént' s interest in pro
tecting air passengers from .the potential consequences of hi-
'jackings.' ..".. 

Ill. Ci ted supra faotnote 27. 

112,. Ibid., at' 675. 
~ 

113. Cited SUEra footnote 102. 

.. 

, 
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114. J60 F. 2d. 130 (9th Ciro 1966); Tev'd. 389 U.S. 3471 88 
S. ~t. 507; 19 L. Zd. 2d. 576 (1967) (stewart J.) . 

115. SeE TeIT! v. Ohio cHed sU ra 
r;ew -::ork :3 N.Y, 2d. '603: 2 
rëV·~. :92-U.8. 40; 88 S. Ct. 

footnote 102, and Sibron v. 
106 (~ ? ~ , 1a~6' 

,/ ... i ,..1.. • ...J t.;', / ....... .1; 
89: 20 L. :Sd. 2d. 917 

116. 

- (1963) (Warren Ch. J.). 

See Sibron v~ New York supra, and United states v. stopez 
cited "upra footnote 22. The -United ~es v. Horena case 
(ci ted supra footnote 3.5) es'tablished t searches of . , 
certain persons in the general airport ~rea are te be tested 
unèer a case by case .application of the reasonab1ehess ( 
sta~ldard. The Court i United States v .... Ski pwith U82 F. 2d. ~ 
1,27-2 (5th Ciro 1973) ark C.J .) held t'hat those "rho act- ..1' 
ually present themselves for bo~rding on an air'earrier, 
lik8 those seeking entrance into the country, are subject 
ta l search based on mere or unsupported suspicion. Ibid., 
at l,27fi. < --

117. Ci te~ 3Ultra faotnote 110. 

118. Ibid., at 771'., 

119. K.C. [':oore, cited supra fodtnot~ 8, p. 18. 
, ' 

120. Ibid., p. 15. 

.121. 49 '.J.S ,C, s. (1976) , 
t 

, 122. See the Air fic Conference of Anerica, ':::'rade Practice 
r':anual, Resolu ion 10.05, s" J, whi-ch stàtes that': 

"A ember. may refuse to acêept pri soners 
,a t any Ume, if in th\ judgement of -the 
accepting Member, suc~accept,ancè would 1 

" ,~eopardize the safety and cOl'lfort .of : 
other passengers." - , \"" .,' t 

~ 1 ~ .... l' 1 

The Ai::: Traffic Conference of North America is the trade Assoc- -
iation f.or North American carrlérs' and provides tpose services 

'which the International Air Transport 4ssociation provi'des' . \, 
for non-North Amerlcan carriers. It should be noted .that 

, objections t"o the comfort of; other passengers suffièes as a 
reason for refusaI. ' 

'See also Tariff no.' PR-7, ~ule 35 (!l), whereby San Juan 
Airlines and US Air will refuse 'carriag-e te uersons in cust-

, \ .. 
od.y of 1aw en:forcement personnel' '!lnless the number. of laH -
ellf'orcement escorts exceeds the, nUI:lber of persans ir1 custody 

"by at 2.east one. -
" )', - , 

+2). 4 'Hall, (71 U-.~.,) 60;; 18 L. ~d. 41~7 (1866) (ravis J.)., 

-... 
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-124. Pearson' had taken ship at Acapulco bo~~d,for San'?rancisco 
from 'lthich he had been forcib1y expel1ed, and Has under 
threat of death if he returned. 

125. :':ason v. ::lelieu 13 Avi. 17,114 (n.D.C. 1974);~ev'd. i!î 
'part 543 F. 2d. 215; 117 D.S: App. D.~. 68; 13 Avi~ 18,405 
(n.c. Ciro 1976) (Tamm C.J.); cert. ~en'd. 429 D.S. ~521 
97 S. ct. 144; 50 L. Ed. 2d. 127 (1976). 

, ' 

~he carrier presumably wiphed te avoid an ~npleasant si tu:;;; 
ation upon its arr1Yal in'Pahama, or to accept the responsi
bUity (and cost) of returning loti-. ~..ason' to r,Tiami. Outside 
North America, see, I,A.T.4. Resolution 701 (forIDerly 14D), ~ 
Inadmissible Passenge;r's and Depor;):ees. \ 

1~7. The plaintiff later obtained passage on an Air Panama flight. 
On his arrival ai;. Tocumen Airport, ~~ason and his Hif.e were 
met by Ca~ Zone and Panamanian officiaIs, and considerable 
confusion ensued. ttŒ. and l'fI$. Hason ,decided to seek asylum 
in Panama, but by that time the Panamania~ Government offices 

" were closed for 'the day and the r~asons were taken into p6lice 
custody ~tn their request for po11 tical 'asy1um Has granted 

p the fo11owing day. The ~ason's considered that pân American's 
conduct in refusing rtrI. ~;ason transportation, had caused them 
mental distress, severe inconvenience and had resulted in 
their seeking asy1um. 543 F. 2d. 21.5 at 218. .. 

, . 
, 

128. 49 U.S.C. s. 1)74 (b) (1976)"" For the ten of this section 
see supra the cha]?ter of this study on the airline as a com-
mon carrier. " 

129. r'~son v. Eelieu, cHed supra footnote 125, 543 F. 2d. eI5 
at 220. 

130 •. 49 U.S.C. s. 1301 (1976). 

Il "Person" lfIeans any indi vi dual , firm, 
copartn!3:tship, co,rporatlon, company, 
association, jolnt- stock", §tssocia'tio n, 

\ or ,body poli tic j aI1.d inc1udes any trus
tee, receiver, assignee, or other sini-
1ar representative ;~:-e~f." 

',' .' , 

131. ilill1am Becker Trave1 Burea\.f';" Ine. v. Sabena Selgia.n ',for1d ." -
Airways 13 AV!. 17,770 (S.D.N.Y:-19?.5) (Gagliardi D.Jr.- ' 

.lJ2 •. United' States·v. Citi 2f r'~ontgomeI"J 201 F. S;Upp. 3i90 ~rr .. :n. 
1F' AlI;!.. 1962) (Johnson D.S.). The case is discussed supra in 

r the- eh9.pter dealing 'Hi th racial discrimiIlat1ort. ' , 

133. r'!ason v. :Belieu, ci ted su~ra footnote 125, 54'3 :.+'. 2d., 215 
.at 219. " ~. 

.' 

c . 

AI- 1 

~, 
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Ibid •• at 220. Other cases (see the 'disdssion belO;r)d.ch 
have denied compens::otion to Jlersons a,·rafting t,he arrival of ~ 
passen~ers'have usua1Zy categorised th~M aS,unforeseeable 

136. 

plaintiff~ . 

Idem. See also the fi=st of the tests laid dOlm in Cort v. 
Ash CE.D. Pa.); rev'd 496 F. Zd. 416 (3d. Ci=. 1914); rev'd. 
422 D.S. 66; '95 S. :t. 2,080; 45 L. Ed. 2d. 26 (1975) 
(:B:r:Iennan J.), for deciding whether a pri vate right of action 
can be derived from a :?ederal statute. ThEY-tests are stated ;9 
supra in footnote "23 of the chapter on oVèrbooking. r 

1<' 

~ ., .. !~f 
365 'F. Supp. 128; 12 AV"i. 18,146 (D.D.C .. ,1973): rev(d 512 
F. 2d. '527: L3 'Av!. 17,750; '167 U.S'. App. D.C. 350 (D.C. 
Ciro 1975); rev'd. 'and rem'd. on othér grounds 426 u.s. 
290; 96 S. ct. 1,978; 48 L. Ed. 2d. 643; 14 Avi. 17,148; on 

- rem',d. 445 F. SttJ?P' 168; 14 Avi. 18,312 (D.ID.C. 19'Z~);-·rev'd. 
15 Avi.-18,179 ~.C. Ciro 1980) (Robb C.J.). In particular 
the f,irst dècision by the D.C. Circuit Court. ' 

137. See~ Heister, Discrlminator'J Bumpin,=\, 40 J.A.L.C. (1974), 
p. 533 at p. 545, Hhich says of C.G.A.C.'s c1aim: lia statute 
that was deslghed to protect a particular clas~ of persans 
from a particular risk or harm ,creates no dut y with :!."espect 
ta another class or risk'·. 

138. Roman v. Delta Air1inès', Inc. 441 :9'. Supp. 1,160; 15 Av1. 
17,~47 (n.D.,TIl. 1977) (Leighton D.,J.~. , 

139. Ibid., 15 Avi. '17,1l.!,:? at ,17 ,153,~ 
. ' 

\. 

140 . See, for éxa.mple, Polansky "'., T:r;ans ~ Alrlines, Tnc. 
(1l.J.D.C.1974)1 aff~d. 52)J .. 2d .. 332; 13 Avi. 17,91-1-7 (Jd. 

-Ciro 19'Y5) (Hunter C ,J.). - The Court held that, ba-sed on th~ 
cri t~ria of the te st,s laid' dOHn irJ. Cort V. Ash (ci téd .a.xpra 
foot:note 135} a private remedy does not exist for all allegéd 
vio1à~ion5 of the anti-discrimination provisibn'and ~efussd ' 
to rebognise a cause of action under the Act for persons r 
claiming that the first class ground acc'O~Gdations promised 
in a tour sponsored by à regula ted air carrier Here inferior 
t.o tourist class services. ' -

141. .49 U.S.ç. s. 1]02 te) '1976~ 

142. '~son v. 
'221. , 

!' 

Belieu cited supra footnote 125, 543 F. 2d. 215 at 

',1 ' 
ft ••• He do hOt believe that preventing every 
di scourlesy , or lack of att'ention is a primaIj 
o~,jective ?f the Federal Aviation AC,t' s avoHed 
purpose ta, provide adequate transportation , 

/'" ,. 
/-
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Nithout unreasonable preferences. As 
such i t Has not therefore ci. -...-oal :::-e
quiring a private rer.ledy' not ~ expressly 
granted b;r Conçe S8. " 

/1d.èM. 3ecause of the above hoidin:, the clain 
fulfil the third test laid dovm in Cart v. Ash 
suura footnotê 1;5). 
-----:-

-- .-
did not 
(cited 

lÙ3., See, for examp1e, Smith v. Pie~~ont Aviatipn, Inc. 412 F. 
SUPP, 641 ~ll.DI Texas 1976).; r.lodified 567 li'. 2~290 (5th 

, 'Cir. 1978) (Coleman c.J.~ , 
/ 
144. A further example of the use of s. 1111 of the Ac~ to refuse 

transportation for fear of a demo,nstration upon arrivaI is 
found in Williams v. Trans World Air1i'nes, Inc. 369 ~. SUPP, 
797; 1Z A~ IB,Z:31; 1975 U~v. rt. 526 (5.D.:(,Y. 1974 )) 
aff'd. 509 - ~-2d. 942; l)\Avi. '17,482; 1915 D.S. Av. R. 513 
(Zd. 'C~r. 1975) (Andersor;)C-:J..). In the WilliarT1s case, 1i r.:L:1.. 

~ 145. 

146. 

('refused to transport a black ~evolutionarJ leader 'from Lqn
don, England ta Detroit, i1ichigan) l'Tho Has considered ta 

- be armed and extreme1y c1angerous. Jin addition, tre plaintiff 
,~.ad been a fugitive from justice and >ras returnin{3 to the 
United States tô surrender to the 1aw enforcemept a~thorities. 

The plaintiff brought an action against the carr:.er 
claiming that the latter~s adverse and hostile treatment HaS 
motivated by ~cial prejudice. -rre evidence, however, did 
not ùpho~d-this contention a~d the r~usal of c~;Tiage Eer[~ 
was held-to be, justified under s. 1111 and non-discriminat?~J. 

, , [ 

This case is discussed in ereater"detail supra in tbe 
cp.apter of this study, dealing wi th racial discrir.lination.' 

49 U.S.C. s. 1511 (1976). 

See l 'U.S~ Code, Congo & Ad. 
520 - 522 (1961), and' 2 V.S. 

. 87th Cong. Ist Sess. 2,56; -

;!ew~, 87th Cong.', ist Sess. 1 

Code, Cong.,,& Ad. ~rel-r&-," 
2,582 (1961) • 

" See supra the chapter ff t!1is stud:;/ dealing wi t~ the handi" 
capped. ' , ' ~ 

,11.J.8. ~9 U.S.C.;t.s. 1511 (a),(2) (1976). 

" 
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RErŒDISS 
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TP.~ SITUATION nT CMTADA Am TPE :];TITED ~ ATIS msrIlTcuI SY.E;: 

1 As far as inclividual recourse by airline passengers 

on account of alleg~d instances of discriminatory refusal of , 

carriage i5 concerned, there are two major diffe\Fences between 

the positions of the Canadian and the United States' carr:1,ers. 

First1y, there exi st in Canada tariff règula tiens vrhi ch 

"'--penni t the airlines a t their clisç;:eiion to refuse carriage to 
::- , 

persons base~ on their "conduat, st:atus, age or mental or physica~ 

condi tian" . 2 The applicablli ty of these ~guely-wowded rules was 

cancelled for U.S. carriers in November, 1979.3 Secondly, in the 

United States, a righ~ of action can be sustained based on tloe anU

discrimination provi~ions found in sec'tion iJ{j4 (b) of the ::rederal 
-,' 4 ' 

hvfation ,Act 00' -1958. not only do the se provisior!s apply ln , 

limi ted cases te- non-passengers as' well as ta p8.f?sengers, but tr.ey 
~ 

create a statutory right of action in addition to that provided . ' 

by the' common law remedies of breach of contract and the torts of 

negligence and1'-~udu:t-!?nt misrepresentation. Litigation on the 

, subject of discriminatary refusal of carriage might be in far .=:rea :8:' 

, # 
abundance if similar protecti ve measures were extended ta the-~s- _ ~ 

engers o'i' Canadian air carriers. 

l!nder the terms of the Airline Dehgulation ~ of 1978, 5 

-
( 

( 
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f' . / 
the authority of\ the Civil Aeronautîcs 30ard with respect to ~ 

s. 404 (b) wilh c.ease to be in ~ffect as of JanUary 1, 198;. P ) Tt-:e 

Act ls unclear as ~o what wili happen to'the :.A.~.'s consumer pro
, \. 

teêtion and information functions. 7 There have been sugeestions 

that these functions will be transferred to the :ederal Trade 

8 
Commi~sion, or the Department of TransportaHon or that they 

" will be handed over ta ~tate and loca~ consumer agencies in order 

air c~rriers 'are~tre~ted ~n th~ ~me way as oth@t lidustr~es.9 
~ , ~. 

latter idea appears ill'suited to the extra-territorial nature 

that 

This 

of the airline industrJ. But, since with the abolition of Title II 
.J 

t 1 .. 1) 

of the Fedàr3l Aviation Ac\ of 1958 by January l, 1985 at the 
10 . 

~atest, the enabling Ieeislation supporting aIl the Eoard's con-. 
'l1.L ' 

, ~umer-oriented efforts in the ~r~st~. wjjl1 al~o Gease' to be iz:. effect, 
.• " l , 

the sooner this vacuum is filled, the better ~he protection afforded 
) 

to passengers on United States' carriers. 
," 

,OTHER REC~RSSS AVAlL~ 
r. 

.. r' ." 

. , . 

• 

A passenger who has been bumped du~ t~ the airlines' over- r , 
\. '" 12 

o 

. , 

booking practices is entitled to denied boarding compensation and 1 
fi . ~ 1 ' 1 \ '--

r~ent cases s~gest that tbis is in fac,t ,an eXClu,ve r:meày. El .. ~ -- ----~~ 

,where, in the absence of regulatory relief~r s:~tutorJ anti-disr~m-

lnation provisions, \co~~on Iaw're~edie~ may ~ pursued &uch às bréach 
" . T , . 

Clf the c<:ntract to carry or negligenc,e for fa:ilure by the ca~r to 
t ~ \ 

information to use its disctetion in an 

'ft 

as~ertain the necessary 
r. . '-

enlightened~anner·èJ~ , 
1 

~ r: ;.v-

I \ 

.. 
~ -

.t. 
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J t 
If aIl air carriers would refuse to carry a ~asse~ for 

t, 

'. the same reason, he is probably merely "enti tled ta a refund of tre 
J 

lL~ 
price of the unused 'portion of his ticket, and the question 0: 

engaging substitute transport of another type ls not relevant. 

If, however, a'nother airlirte agrees to carrJ the passenger, thel". 

le; 16 
the~stions of substituted transportation J and of delay arise 

and the consequentla1 damage. awarded will attempt to redress the 
; 

in jury suffered on account of the passenger's late arrivaI. 

. \ 

Da~ges for delay are usuailyjcomprised of hotel and taxi 

expenses17 if 

pho'ne caU s 18 

an overnight stay is involved and the cost of tele-

to inform the passenger's fimily or friends of his 
./ 

forthcoming.late arrivaI. But just as the courts are tendinc to 

ignore the humiliation and outrage claimed ip oyerbooking cases,19 

they are unl'ikely to be s~';;::pathetic towards claims for mere incon-

• 20 ' 
venienee (o~'loss of,consortium) caused by an overnight delay .. 

lt 

The 105s àf customers due to the,failure to keep anpoin~-

'",me n,s or the absence :rom shows a t whlch <;;,e' s gOO~ ar'!. belnc 

dis~ayed or presented, or the J.oss of ~~ due to' fai~~re tt '" 
arrive on time for the interview, are all speculative lOsses and 

would not normally be h10wed by the courts. 21 If, nowever, it can 
1 

be shGWTI that the late arrival wa§ the ca~se gr the. 10ss of previously 

rante~ incorne, this would be ta~en into acco~t in the damages 
/ i' . 

a arded-Jor consequent1a1 losses. Fe-r example, a speaker at a. , 
n , 

conference whose fee depended upon their PFesence and·part1cipation 

,./ 
'l' • 

t 0 

\ 

, .. 

\ 

• 

1 • 



/ 

! 

1 

, . 

~_. 
.. 

... 
". 

439 

. \ 

at the me,eting would be e,ntitled ta com?ensation far havin~ :or-

fei ted their fee or honararium if the forfei t'.lre Has due ta the1r 

, 22 
1ate arrivaI. ~i:1ce 1921 is the "Internatiortal Year of tbe :1s-

. 
abled" it 1s not beyond the realm of possibili ty that a speakêr 1 who 

was himsel:f hançlicapped, wotùd be denied baarding by a partictùar 

airl1ne onrhis way ta address a convention concerned with the' 

plight of the disabled, and thereby incur a loss of income. 23 

The most prominent case encountered in this study which 
- , 

deals with the consequences of del'ay caused by denHd boarding i8 
ft ' • 24 ' 

that of Adamsons v. American Airlines, Ine. "The plaintiff in 
?r >-

that case wàs sufferini fraIll a. spinal haematoma ane: :the tHo day 

delay in surgical intervention incurred by the defendant airline·.s 

unlawful denial of boarding left the Plain~ff with total paralysis 

of her lower limbs anq inc~ntinent. Half a million dollars in 

) 

damages were awarded to Dr. Adamsons - a nat overly generous awa~d 

in the circurnstances. Norma.lly. the "delay engen~r.ej bet~ee~ ~ C
J 

· 
bein'g denied boarding on one airline and securing passage wit.h an ' 

• 
alterP~tive carrier would not result in the catastrophic conse-.. 
quences whi ch befell Dr. Adamsons, the .cas,e serves, however, ar, a 

• 
cav~at for aIl airlines which continue to refuse car.riage witBout 

, 
sufficient justification. t;; . , 

.' 

~ 

] 
- r 

",' 

:'J , 
ri' 
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1. !In arder ta c'ompel future compliance would al so be obtair.able 
but afforda no monetar'J compensation to the plaintif:. 

2. "ee, for example, Alrline Tariff Publishing ~o:Jpany, .\."er.t, 
:' cc&.l and Joint Passenger Rules Tari!'f r .. o. P?-7, ~ule 35 (?) 
(1) (hereinafter cited as Tariff no. p2-7). 

J 
3. C.A,B. Order 79-11-148 (r:oc~t ;4,L05) dated November 21,1979 • 

4. 

5. 

6. 

1~9 U. S.C. s. 1374 (b). 
.. 

2.L. 95-504; 92 Stat. ~5 which adds a new titIe, TITLE XVI 
- SUNS:sr' PROVISIONS, to the Federal Avia'tian Ac~ of 1958. 

\ ----
Ibid., s. 1601 (a)(2)(B); ·49 U.S.C. 8.'1551 (a)(2)(B). 

" :.riation Week and Space Techno1ogy, ji!a~ 9,1981, pp. 191-193 . 

8. 

--_: 

. kcording"to the original Alrline Deregulation Act of 1978" cer
tain functfons of the oard will be transferred to the Departments 
of Justice and Tran~c aHon. Section 1601 ,(t)(l); 49 U .S.C: 
13. 1551 (b) '(1) . Ho eVe 1 the Sunset Bill -,( the CiVil Aeronautics 
Board Sunset Act of 98) discussed infra footnote 10, provides 

:that the av.thorItYof t C .A.p. (and thus the authority of the' 
• Department of Transpor in consultation wi th the Depart~ent of 

state underlthe Air1ine' Deregulation Act) to investlgate al1e~ 
unfair or deceptive practices or unfair methodp of campeti ~iarl 
:rould be e1iminated, and carriers engaged in international com
~etition would fal1 within the autherity of the ~eàeral Trade 
~ommission to inve~tigate and prohibit unfair methods of 

-competition. See C.N. Tompkins, rhe Potential Impàct of ~ 
United States Antitrust Law i!:!. International Air Transportation, 
paper presented to the International Civil Aviation Conference 
no. l, Paris, France, June 1981, pp. 11-12. 

9.' Avi~tion :leek'and Space TeCh~~Ogy~ 9,1981, I\p. 191-193. 

~ 10. Because of the general lack of specificity with respect te the 
transfer or ~limi~tion of its f~ctions, and \he'confusion ànd 
'disruption in the wal~e of this, the ear1y demise of the B,ea::-d 

1 ls being promoted.' The C.A.B. was originally s~heduled ta ce 
abolished as of Januar:t 1: 1985 (s. 160] (a)(4); 49U.S'.'~. 1551 
(a)(4) ), butjunder the terres of the SUn set Bill, Con~ess ' 
would require Hs aboli tian no later than Octa ber 1.. 1983. 

lI,. Th~ p"rir.lar' souce' of rulemakfng autho rity. i s s. 20 L1 (a) of the 
,'r Federal Avia iori Act of 1958; 49 U.S.C. 8.,1324 (a). 

~ 12. Tariff no. PR-7, Rule 2Ü,. 
" -. , 

-
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13. The tort of fraudulent misrèpres'eJta tion seêms ta l:.ave fallen 
by the. wayside, together wi th awards of puI".i ti're~ damges 
which were once awarded to passengers wl:.o were denied board
ing dut to the carrier's overbookiNg practices. See in tnis 
regard tl:.e two judgments by the Appea1s :ourt in (rader v. 
Alle hen' Airlines"" I:1c. 365 ? Supp. 12S: 12 Avi .... 18,1h6 
D.D.C. 1973); rev'd. 512 F. 2d. 527; 13 Avi. 17,1750:1"167 

U.S. App. D.C.'050 (D.C. Ciro 1975); rev'd. and re~'d. on 
other grounds 426 U.S. 290: 96 S. Ct. 1,978; 48 ~ 3d. 2d. 
643; 14 Avi. 17,148 (1976): on rem'd. 445 ? SUPPl 168: 14 
Avi. 18,312 (D.D.C. 1978) (Richey D.J.): rev'd. 626 ~. 2d. 1,0;1; 
15 Avi. 18,179 (D!C. Ciro 1980) (~obb C.J.), ar.è the discussion 
§uura in ehapter 2. ~ 

14. "fa1.1:1'f no. PR-7, Rule ~5 (J) and Air Canada, Internati§nal 
Passenger Rules rariff no. IPR-l, Rule J(B). ~ 

15. See, for example, Romulus Films v. Dempster [1952J 2 LI. 7.~ 
535 (Q.E.) (MeNair J.) where the eost of the substitute air
eraft was reimbursed, and'Buckmaster v. Great 2astern ~ailway 
Co. (1870) 23 L.T. 471 (Exçh.) (r'lartin B~ere the eost of 
hiring,a substitute train was reimbursed. Sut see also 
Mc Murray v. Capital International Airways UI.~. Small Cl. Ç.t. 
1980) ( Steinberg J.), -1:'eported in the New York Law Journal, 
JànuaT'J 1980, and discussed in N.R. r'leGilchrisi., ~enia1 of 
Eoarding ta Air1ine ~assengers, 11. M. C. L. (Fe? 1981)--
p. 9J;at pp. 97-99, in which bath the cost of the air1ine 
tickets on a cancell~ flieht and the cost of the tickets on 
the substituted carrier were awarded as damages. 

t \ . 
It shou1~ be borne in mind that even if a passenger 1s 

discriminatori1y denied~oarding, chartering a qub~titute 
plane would not always be the most appropriate J:lethod'of ~ti- 1 

gating one's damages. Hitness the fat~ of the plair:t\ff's 
requ~t in Smith v. Piedmont Aviation, Ine. 412 F. Supp, 641 
(n.D. Texas 1976): modified 567 Li'. 2d. 290: 1978 U.S. Av. ~. 
1,027 (5th Ciro 1978)' (Coleman C.J.), that another aireraft 
be provided when he had been bumpep from a scheduled f1ight: 
the suggestion was met with derision and aOuse. 

16. It shotild be emphasize~ onee again that refusaI of c~rriage i) 
a c1ear case of non-performance which, on in~ernatiortal flights, 
would ,not ~ governed byr: artilce 19~ of the ~·rarsaw Convention of 
1929 nor the rules detived therefrom for cases of de1ay. See 

,\ ~ 
. 

G. ~Ù1er, Liability in International Air Transport} Deventer, 
The N~ther1ands, Kluwer, 1977, p. 159. 

. 11)1 cases of non-perforJl)ance, the carrier cannot p1ea~ the 
cond~ons of cQntract printed on the passenfe'r ticket Hhich 
attribute a pure1y indicative value to~metab1es, thus: .~ 

"Carrier undertakes to use i ts b;st efforts to 
carry the passenger and baggage with reasonab1e 

<IJii. 

1 
, , 

.- i· • fi' -" \ 

• 
1 

\ 
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, 
dispaich. Times shown in ti~etables or else
ilhere are ~o\ gua::-anteed and :orm no :part of 
the contract. Car::::'ier\l'lay '(fi thO'lt notice 
substitute alternate carriers or aircraft, 
and may a1t~r or omit sto~pihg places shown 
on the ticket in case of necessity. ·Sched
ules are subject ta crange without notice. 
Carrier assumes, 1 rio re sponsi bili ty for making 
connections." 

See also LA.T.A. Resolution 724 (formerly 275 Cb) ), Pass-
~ Ticket - Condi "tions of Carriage, s.' 9. -

Cases of damages.for delay involving goods are not com
parable because tne issues of spoilage and a quantifiable 10ss 
of profits, resulting' from the loss of market, arise. 3ee, 
for example, The Ardennes (1950) 84 ·Ll. ~. JUO (K.B.) (Lord 
Goddard Ch. JTin ;ÛlÎch the market priee of mandarine oranges 
had fa11en and the import dut y had'risen; 3a=t v. Eritlsh, 
West Indian Airways Limited (1967) 1 Ll. ~. 239 (Guyana C. A. 
ï9b6) (Stoby L. Ch. and Luckoo J,A.) in Hhich the late arrival 
of football coupons invalidated ~he plain:lffs claim ta prize 

"money; and Bianchi v. United A2:!. ~ 15 Avi. 17,426 ('fas\. 
C. of;A. 1978; (Swanson J.) where la te delive~J of a document 
led to the loss of profits on the sale of a house due ta the 
devaluation of the ?eso. 

17,. See Cranston v. r(arshall (1850~ 5 3x. 39:=i (Pollack C.:3.); ::anlin 
v. Great ~ Raill.J'ay '.::0. (1856) 1 :-:. and :'1. 408; (1856) 26 L.J. 
Ex.2ëï1Follack C.B.); Kap)i( v. lufthansa German .\irlines 12...; 
Avi. 17,933 (E.D. Pa. 1973 ,Green D.J.); and Souillac c. Aitr 
France (1965) 28 R.G.A.X. lS.(T.C.l. Seine 1~6~). -

18. :;'or exam:ple Wills v. ~rans '.{orld Airlines, Ine. 200 F., Supp. 
360; 7 A'(1. 1~03; 19b1U.s. ~v. ri. 387 (S.J-\ Cil.) (i\:atr.es 
D. J . )" ._ 

19. See for examp1e Smith v. Piedmont .Aviation, Ine., eited eUDra ......--
footnote 15. 

20. On the topic of vexation and inconvenienee, 'see ;:~sbuT"J' s Laws 
of :!Jngland, (4~~ ed.), Lond~!'l, Eutterworihs, 197L!., vol< 12, 

v,para. 1,188, pp. 471-2. , 
f 

21. But see Kaplan v. Lufthansa Cernan Airlines" Inc. cHed sup'" " 
foot note 17, in Hhich an orthopaedic surgeon, whose return 1':one 
was'de1ayed by one day was compensated for h~ 10ss of income 
for having to cancel aU his patients' office ~ointments fo:";.· 
that clay. See al sO Buckmaster v. Srea t :;astern "ail wa:. 22.. ci ted 
~ footnote 15, in which a corn merchant was compensated for 
his 10ss df business suffered when he a:t;Tived appro~atel:r one 

andone-haJ.f/~urs la:e for the ope:,g of the (Jorn ia,~!:e: due 

( 

• 
'Î 
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te the breakdown of a trafB. The loss of busineês was held te 
be a reasonable and natural çonsequence of the àef~ndant's ~ 
aetion in not providing a t:::-ain. ' ,. 

\, ?P See also British Columbia Saw Mill Co. v. ::ettle~hip (126&.) 
L.R. ). C.P. 1&9 (:9Qvill C .. J.) in par~icular,the rhetorical 
dicta of nille\ J. at,SlO, as te whether a barrister en route 
for the Calcutta bar_(te the knowleège of the shipping company 
taking him there) could pOssibly recover in respect of lucra-' 
tive briefs lost through delay in arrivaI. ' 

~ . . 
22. See in this connectlon Robert-Houdin c. Sté. La Panalr do Brasil 

(1961) R.G.A. 285 (T.G.l. Seine, 1960). The ,pIaintiff.in)1his ' 
Gase had been promised a fee of .500,000 French francs (5,000 N.F.) 
for staginga "Son et/Lumière~' spectacle 'at tne t'onastère de 
Jeronimos neè.r Lisbon in:' the presence of the President, of Portu-, 

23. 

24. 

( 

. gal and various other digni taries. The plaintfff ferlei t.,ed his 
fee b~ause\hls conneetlng flight from Rome, Italy ta Lisbon, 
Portugal, h~ been postponed unti1 the following day and he was ' 
unable 'ta catch any other flight that would have taken him ~o 
Lisbon in time ta stage the spectacle. The plaintiff was awarded 

,stopover.:t- , -
.. 
, < 

his fee in full plus all inc:tf'èptal expense$ of, hi\unPlanned 

This point wa; nev~r atgued in Nader v. Alleghenl Airlines, Ine. 
eited supra footnote 13. Etther the C~nnecticut Citizens Action 
Group paid H~. Nader his promised fee or there" was no fee invo1ved. 

16 Avi. 17,195 CN.'Y .~.c. 1980), (wollac~ J.). .. 
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Discriminatory refusal of carria~e Is actively practiced 

bY,;)orlh .K:'llerican airlir.es. Al though, in Canada and the ':nHed 

states, airlin~s are c~nmon carriers and, as such, are subject to'_ 
~ 

lcommon carrier obligations, they have discriminated in the F~st, _ 
l ' 

and they contin~e to di SC riminate, against certain classes of persons 

.w1thoutl ;~st c~~e. safe:y factors should be the ma~or, if not 

th~, consideration appropriate for refusing carr~age but the 
~ , 

comfort of other pas,sengers (explici tl1) and the convenience of 
, " 

cabin personnel (implicitly) have been accorded eq~ prominence. , 

Of the categories of passengers examined, onlv refusaI 
, ,"' 

of c.}"iage mot1~ by racial prejudice"appe~rs te ce no lonper 

1 ln evi~ence. Bath airline passengers and non-passenge~s i.e. ,those 

.. "persons tsin~ the rpublic facilities of airpôrts, are protected 

against discrimination on the basis of race, colour or ethnie or'~~~ 

• 

Two classes cL' passen!1:ers are li!Œly to be subjected 
/ 't' 

discri;zmin~t ry refusaI 

boaraln ay be viewed 

o:Lcarriage, but the reasons' for denJ'in,; them 
""'"' -

as r~cessarJ ev11s Inherent in air travel: 
, .-' 

~ the /i~:st 'reason has~ an economic' bafst that is, overb~okinc; the 
,.' 1 

second"a safety-related bas1~ that 1s, hijac!<ing. 
".. 

\ 

) 

'In the for.r.er cate~rJ, the practice of overbookint: the 

number of seats availabl~ on a fl1e:ht 1s currently econom1call:' 

" 

. 
-J 
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.. 

unavoidable because o.f the incidence of "no-7:" ,,:,r..e ear~:r 

cases exposed that the oractice existed and that it Has discrim--, .... r~ -" 
inatory. ,~~e retatory res:ponse was ~~ insti tuti~na1ise _the 

practice via the reation of denied boarding compensation and 

tbe imposition of new boarding priorit~es, which only pen~ise 

latecomers. The judgments which il.warded lare;e sums for puni ti ve 
p " 

_ dtfrmages are a thing, of the pasto Passengers who. are denied 'b<\ard-
t 

ing because the fl~ght has been oversold can ~ve themselves a 
· r f 
great deal of m~ntal suffering, humiliation and outrage ~not to 

J _ 

~e~tion was~~d bre~th ~pent-arguing) by accepting graciously the 

airline pe~sonnel's apologies apd proffered alternative transport-
If \ ~'. ' 

ation and denied boarding compensation. 
of J"', 

" 

The(- fundamental underlying cycle of mul tipIs bookings 
, , ~ 1 . 

no-shows -- overbooking has been ~estioned and a solùtion involv-

ing non-refu~'ç.a1)le Udkets which, in '+~rn, are covered èy: t:r:ip \ -.~_. 

1 • 

cancellation lnsurance, merits considerat~on~ 

, . 
The other category of passengers whose'refusal of carriage 

can be 'vlewed as a nece~sarJ '9o'Vil are~ those pe.rsons wrose craracter- ", 
( '\-';: 

istics fit those of the hijacker profile. Air ?iracy is ,a real and .. - . 
present menace~ wi th an ever increasi~g '~oun~ of vi,olence. be{n?" per-

, 
petrated on the hostages. Security screening of all travéllers ls 

.. re'q~lS1te 'and 'thos. who ~toh the p;oflle "fI be denled bOardiriy 

u~~ess they consent to the invasion of their privacy to the extent .. , , 

", 

of being ask~or identification and having their belongings ,~ 

'u 

, 
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searched and', llossibly, being subjected to a phy:sical 
~ 

1 ~ 

or frisk. 7he overwhelming importance of ~e safety and, integrity 

of commercial avtation'ju~tifies these ~easures. 

\. 

I~the are a of unjustlf~ed refusaI of carriage, the 
, 

most 'tonspicuous fom of discrimination ls practiced against di~ -

abled persans. 

, tra!'lsportation 
\ . . J 

The ~hanq.icapped' are denied equal access .t~~ air 

by li~itations on their numbers p~r fli~ht and Py 
such requirement~-as advance booking, atte~aants, m~~cat,ce ificates 

and' the onen R;'" ~.l1~;i ve ~,ddi tionai' c hat~e s for ~p€c ial fad • t1 es' 

~·rhen they are offered. by the carriers. ilhere carr:-iar-e of th handi-

capp\d is concerned, the risk of i~cortVenienci~g cabin \ nel 

rathtt than ~n individual'~ ability, te nake an enercency 
,/"" , 

appe~rs to be of paramouht importance. 

, 
The Civil Aeronautic's Board 18 currently trying to remedy 

. ~ . ~ 

the situat~on of the handicapped, '~nd would pIaèe the burden of 

proving the inability qf the passenger' to Wlthstand the rifours of 
,j, 1 tJ' . 

the journey rd thout 'requkit\g undue assistance from cabin personnel;-
\ 1 

on the airline and not on the disabled passengèr. 

~~s a funda~ental" change of attitude 101 
\ 

ch :1S 're-: 

qu1\~d •• Ho l~~~er m~st this t:rpe .of~ssenger be tre'at d a~ a 

\is~nce ta be a~o~ded. The differenee in at~Üude wa cl ideally 

~~d,not o~y to alrli~e pe~sonnel but/also to airli_e passencers 

~eneral and~u1tïmately, ùO'aircraft designe=s and man facturers. , -
~:1ifj pp..:-ticular rtopia.::. drean ~rill ::.ot be rea.li sed, . ~:t 

" " 
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l 

this century, ISO a "band-aid" approach will have té suffi~. The, 

imp1ementation of sugg~stions sùch as using adhesive tape ta sec ure 

canes and crutqhes in o~f~r th~t\ ,they remain at hand but cannot \ 

be~ome p~jecti1es durJ.lg air t~rbu1enc~, or agreeing ~o board \ 

non-ambulatory passengers on condition they gree to forego the 

tise of wash:room facUi ties, would not be', u asonab1e. \Vith 
. , , 

regard to, tre d1sa~led, adv~nce warning in Il he form of ,PUb~ica(i:n 

of the ârraY'of regulations a~p~rtàining'7! the·carriage by air .' 
, 1 

of the handicapped is urgent1y required •. / f 

l '. 

Al though, the r10ntreal Agreeme~t, of 1966 imposes quasi-
- - l , 

strict 1iabili ty ~ carrie1s for accia,knts oècurring during carriage 
" .; 1. 1 

by air', and sorne of the su1.ts brought l by band1capped persons against 

airlines have placed an "added burden o~ responsibility on the 

carriers whi~'h t~ey woind n~t have encountered wi th nan~ndicapped 
passengers, the judiciary have recognised the éoncept q: an "in-

h~-èn) defect~' in a passenger. By sa' doing, t.pe courts ~ave av~ided 

gi ving the a:lrlines supplementary ~asons for denying boaràJng to 

the \~and1capped -~y holding that carriers ~re not liable for damages 

solely attributab\t ta a passenger' ~ susce'Dtibility ta that parlic-. - \ , 

ular type c$.. fnjury • 

t , 
The sector of the handicapped which suffers the most from 

the discriminatory trëatmen~eted out to i t i5,that of pregnan~ 
- 11/ 

loromen. A:l;l air carriers claim that &ir female flight àttendants 

are·trained to cope wlth on-board births and yet the possibilittrof 

~ 

... l, , 

" 

c 
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a wornan givin~ birth in flight 15 viewed as a threat to the lives 

aIJi, safety of the el'}tire complement, of passengers and creIT. Al

thou~h bables do not pop out ~ike champagne corks, on both lo~? 

haul and short ,haul flights, pregnant ;·romen who are r.ear their 
, , 

dellvery dates are required te present obstetric~ confirmation 

of not only their abillty to travel, but also of th f~ct that 

the baby 16 not due ~ be bom U11til a \wee~te~ ;th~ a ,o~ft 

has landed at lts destlnation~ Since air travel would only D 

undertaken during this period for emergency reasons, the decision 

as to whether a pregnant woman should be ~ermitted.to travel by , . ~ 

air should{be left to the passenger's own doçtor without regula-

tory interference. 

• 

, 1 Of the two rémaining classes of passehgers which were 

• examined i.e. ~he~ very o~4 anj the ver.!' ,young, and smokers ar-d 

drunks, the former~ears to be the recipient of bene-
, \ , 

ficial discrimination' in tj:le form of reduced fares. EOH~ver, travel 
~' 

with young children is discouraged by the lack of facilities for 
• 

chp.nging and \nursing babies and the re'gulat,ions' governing the 

l, number of chi~dren w~ich may accompany each adul t. ':!:'he r~eime 

, 4 V 
appertaining to the carriage of unacc?mpanied;children is unnece~-

• <) ,l·C ' 
sarily restrictive and in this respect the rorth Amerlcan carrier9_ 

'Would ,do welL9 learn from their European\z~unterparts. :'he 

,\. introduction of th~ hostess system for unaccompanied childreron 

continental flights in Canada and the United states 16 strongly 

adv~ted. 
-. , 

/' 

1 

I~ 

.,. 
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The remaining ~lass of passengers who are eub2ect to 

discriminator'J treatment comprises those person, H'ho) indulge in 
/ 

tre 'lices of smoking an'a dri:nking. This is an ,?-r~a in 'tlhic!1. 

thé pracHee of diserimina~19h eould weIl be increased to the 

benefit of the rest of the travelling public. 

1 Smokers and non-smokers' (ea,ch d:fending what they con-

side ad 1:ere their entrenched rights) have started fist fights in 0 ~ 
f1ight, rrhich on at léast one occasion have led ta an aircraft 

having to make 'an elnergency landing. The C •• A.B. reeulation 

,rhich guaranteed a seat in a no-~moking row to aIl nan-smokers, 
~ 

even last minute check-ins, was conceivably the I-Torst solution 

~ 
possible to a difficul,t prpblem. Fixed Sj'loIdngj'no-smoking areas 

with late-corners loging ~ption to ~hoose appears to be a 

1-j'orkable compromise, possibl/col'lbined wHh a ~rebate oh the tiC;Œt "\.,. 

'- \, 
priee for,failure to accommodate the passenger in the ~ection of 

hls choice. The boundaries beh'een the sections might aIso be ' " \.. 

~ , reinforced with parti~s sim~ar to th~se used to separate the 

:irst-class passengers f~om the hoi poIlai • 

As far as inébrlates are concerned, a friend1y drunl: is 

soon converted to an obnoxious and/or 8iggr!,!ssive drunlc and is a 
~ ~ 

pote,ntial menace te every one on board the aircraft. The blame 
r , 
lies with the airlines and the lack of restraint with which they 

""'" dispense alcoholic beverages. The carrier's must retain their 
,.- >, 

di~cretion to refuse,.carriage to i~ebria~èd 'travellers, but, in 

(- .of , .. 
\ 

T 

,-
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addition, the i~position of a liœi~n the nQ~ber of irir_~s ta oe 

served ~er passeneer according to tte leng~t of the flibht should, 

be accomplisr.ed without delay. 

•• If this study, at thEtverJ least, makes tr.ose cate,sories 
(, 

of air travellers who are most lil~ely to be the targ-et of è.iscrim-

inatory refusal of carriage, aware of their situation, th,en it 'Will 

have served i ts purpose. Forewarn",.v, re1!lains forearned. 
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Code of Alélbarna 1923. 

l'eH Yoù " . 
'-

) 

Il 

Dram Shop Act rIe", 1or!- Genoral Obli@tio s LaUG, s~ Il-lOlo 

Forth Cal'oli'na, 

Lo.1-I'3 of l'o::-th Caro1ina 1899 •. 
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3russe1s Cqnvention, 1910. , i' 

Chica70 :onvenÜon, 19Li1J.. 

:!)raft Convention ~ the Legal st'lO.tus 0/ the Aircraft COI1L'nander, ,-
Ge~eva Convention, 1958. 

~: 
~. , 

Guate~a1a Protocol (to the Warsaw CokveRtion)l, 1971. 
f 

The Hague Conventio~, 1970. . 

The Ha~e Protoco1 (t~ ~he warsawicon~ent~on), 1955. 

1.;ontr;aJ. AdditionaJ. Protocol ~/1 (to the lvarsa!o/' Convention), 
t 

:;ontreal Agreement, 1966 .. 

r:ontreal Convention, 1971. 

Tor.Jo Convention, 1963. 

'1' t{arsaTo/' Convention, 1929. 
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Air Regulations SOR/61-10 (1961) as amended by SO~/77-;07 (1977), 
, , ~. . < 

Air Carrier Regulations, Conso1idated Regulations of Canada (197~), 
c. 3 as amended. ... 

Civii' Aviation Se~urity Measures Regulations SOR/74-226 (197~) as 
amended by SOR/74-227 (1974) a~d SOR/74-666 (1974). . 
United Kingdom 

" 1 

Air Navigation arder, S.I: 19(6, No. 1783. 

Civil Aviation (Births, Deaths and Vlissing Persons) "Regulations 1:118, 
S.r. 1948, No. 1411.as amended by S.I. 1972, Ho. 323. ' . ' 

Dangerous' Drugs Regulations, 1953. 

Rulés of the M:f and Air Tra:ffic Ree:tùations, 3,976, l'I. 1976, Ho. 1983. 

lJnitéd Sta't'es of"Amerièa \ 

• 
Civil Aeronautics ~ Regulations 

Domestic Passenger-Fare Investigation: JanuarJ i970 to Decenbef ~974, 
1~ashington, D.C., U.S. Goverru:lent Prlnting Office, 19% • 

. Initial Decision, Emerzencti ~~servation Practices Investi[ation, June 
10, 1974, 39 ~.R. ~23 197). 

........ 

, , 

?e-examln~~lon of Boa=d Polieies Concernln~ D~11èerate Overbookinc an1 
OVersales, E.D.?c. ~41 F.R. 16,478 (1976;: 

Opinion and Order 72-12-18, dated December 5, 1972. 

, Supp1emental 'Opinion and Order 73-5-2, dated Eay 1, 1973. 

Supp1ementaI Opinion and Order on ?econsideration 73~8-55,. dated .\urust 
10, 1973. 

Order 79-1-70, dated Jan~arJ Il, 1979. 

Crder 79-11-148, dated !roveraber 21, 1979. 
" 

P.S.D.R. - 58~ dated Ap~l 6, 1979, 44 F.R. 21,816 (1979) • 
>9 

S.P.D.R. - 70, dated r':ay JI, 1979, 44 F.!1. '32,40;1. (1979) .. 
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S.P ."D.~. - 71", dateè. SeDtembc:::- 20, 1979, LI1!. F .~. 55,383 (1979). 

. . 
~.R. - <RS· ~l~ ";'!) ILL 281. (1n6a ) 

..,,- 1 ~/ - • ~\ • • • '" ,. • 

~.R. - 800;]e 7.?-. 12,207 (197:). 

g.!L - 880, Al'!en~.r:ent 6 to part 250; J? 1ë.~. ;8,087 (197lt ). " 
"-

:::.R. - g90, Amenè..1i1ent 7 to part 25P: 39'=-'.!1-: 411,,197 (1974). 

~.:1. - 897, A.'ilen(lne~t 8 to ::?art :?.50; 40 ?.:t. 4,~~10 (1975), correction 
40 ri'!) 6 "/Ir'l r1Q"'~) 

..&.; ..... t.,.l-(\';{~· , 

E.R. -p. 1050, Amenclment 9' to part 250; 43 F.R" 211.,277 (19'78) • . 
E .,B. - 1070, An(!n&;~nt Ll- to· part 223; 43 r.:a. 38,378 (19'7.8). " 

~ E.R. - 1078, Ailendr.:ent Il to Part 250; 43 ~.~. 50,164 (1978) • . 
E.R. - 108L~, Anen~-:tent 12 to part 250: L~J F .R: ~7,24J (1978)'. 

• :2.?. - 1086, A.":1endment 13 'to part 2.50: 43 F .R.~ 58,829 (1978). 

~;:1. - 1090, Ar.end::Jent 14 to pa:::-t 250; 4l} :? .:R. 2,165 (1979) • 

"7I'ry 
..... . -" . 

- '!;1 n ---- ...... ~. 

rt.~. 

. ' 
'" 

, . 

. 
- 1091, ,ke!'ld.":lent 1 to pa..:.-t 252; 

'.C -/22, Anendr.ent 2 to ~::1: 252;-

- 112LI., .'\r.i.endn!e'r.t J" to part. 252; 
, é'" 

1.Jl~ ?R. 5,0.71 (1979). 

4h- ?~. 28,657 (1979) . 
~--..J 

4J.:. :'.:1. 30,080 (1977) . 

\. 

:;}xtracts Ifram the Cgè.e of 'Fe'deral ?.e$Ulations 
• l ;'/ 

14 C or IR. part 25 (1980)', 

14 CS.R. part lLO (1930) • 

14 C.!i'.~. pa-.-r-t 107 (1980) • 

14 ,C ,:<';!l. parl'l21 (1980) , 

14 C.?P.. pa:-:t 223 (1980) • 
~~ 

14 C.;'.J. 
~" 

"00... -r-t 2 r; 0 (1980) • -, ~ 

23 C.F.R.' pa=t ~50 (1980) , , 

l~5C.?~. ;e.:ti gl.!. rI "Bn ) \ ~ ., . 
------~ , , 

"5 C .. ., part 90 (l~80) • ....... .l: ..... 

1~·9 o,:t' .~. ~~rt 609 ~19no) • 

1J.9 C.? .~. rert 1)1") - - (1920) , 

JJ.9 c. F .~. ,art 1l2LL (1979) • 
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Cal"'.ada 

Ci-ril Aviation :::;ecu::itJ., 'l'iar:s?ort Canada, ~Torld1dè.e :::eporteè. ::i
jac!:inP.' At ter.rots, SUI:'1'1.ar"'J as of Januar; l, 1 S'el. 

Ganadian l'ransport COJ:uüssion, Information Circular accoMpanying 
Notice of }~eeting held on November 26 - 27, 1980 at Ottawa, 
tapie: "Problems oof the Handicapped wi th !Zegard ta .Pub1ic '::'rans
porlation under FederaJ. Jurisdiction". 

United States 'of America 

J'ederal Aviation Authori tY., Access Travel: 
". 

Airporls (Jrd. ed.), 
Washington, D.C. 1979. 

. . 
~edera1 Aviation Authority, Office of Civil Aviation Security, ~ 

Semiannual.Report ~ C~~ess ~ the Effectiveness of the Civ~1 
Aviation Security P!'oa m, July 1 - Becember .31, 1979~ 

1 

Federe1 Aviation Authori ty, Office of 'Jivil kriation' Security, 
SeLliannual 3eport to Congress ~ the, Effectivene3s of the 8i'1il 
Aviation Secur1ty ProGIê~' JanuarJ l - June JO, 1980. 

, ' 

... 

Department ..Q.f Heal th , Education and ','lelfare, Adul t Use of :'0 'Cac co -
1975, lofashington, .~.'C., Jovernm~nt prinÜne

o 

Off':l.ee, 1~7b. 

1].S. Dept. of Transportation, ~:et.,s, 69-1J5, December 10, 1969. 

U .S. Dept. of Transportation, :Tews, 70-LL1, r':ay 6, 1970. 

u.s. D~pt. of Transportation, Hews, 103-72, 

1 U.S. Code Congo and Ad. ~Tews·, 

2 U.S. Code Congo and Ad. He Ttl' S , 

45 U.S~ State Bull. 10~ (1961). 

45 U.S. 'state ~tùl. 238 (1961). 

48 D.S. State Bull. 983·(196u). 

6; TJ. S. state :9uil. JLL1 (1970). 

87th. CO?g. , 

87th Co~e;. , 

. , 

Decell'ber 5, 1972. 

lst 

Ist 

Sess. 
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Sess. 
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(1961 ),: 
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Air L'raffle Confe:!:'ence of America, l~de :; racticc l'an1Jal. H~\:hin:;':.o:1, 
D.G., Air Transport Association 0: ,'\r:.erica, 195·9, e.S ê.o:ended. 

Air T:-ansport Association of Ca,.'1aèn., ::'resentation r.a~.e to the Ad"liso!';' 
Conni ttee on TJ.:-aM;-orta-:'ion of the ::andica:?:9&l, Ct-:'a~ra, Cntar-io, 
Se:;?ter:l.ber· 24, 1980. t 

1 \ ~ • 

!~ternational Air ~rann?ort· Association, Tnc~nacitate1 Fassen~~rs 
Eanct.li~çr, Cuide, !"ontrecl, l .A.T .A. Traifie Services, 1980. 

International Air Transport Association, Passenrer $9:",,1c9S Confer
~ TIesolutions ranual, rontreë>.l, 'I.A.I'.A. Tra.:ffic Se!"V'ices, 1981. 

International Civil Aviation Orcanization, 
no. 21, Ifh. 

, 
International' Civil Aviation OZ'ganization, 
Armex 6 to the Conventiol1 on :::nterr:ational 
C;-rd ed.). 1972 . 

Airel Accident !l1ges\. 

Qpcl-a.tion of Aircraft: 
("ti~..t., 1-~ ... + ~ on ;-,J:l-rt,. 
~ ."1.w..!..,,",__ , JS--," t 

tnitec: I~atiôns Crca!1izatio~, Ir:=Œ~ma.1 COlnTJositc ::c:-ot:!.at!np" Teri c: 
'the Lair :of the SeD. Conference 1977, April-1979 as à,:e::::'od in SepteiJt:e:-
1979-.- - -- -- ~, 

• f 

AI?LIrTE T.-t.llITFS MTD PU]~ICATIors' 

\... . 
Air Cà~Aàa,' International rassencer Rules Ta.-iff, no. :PJ-l. 

\ . 
\ 

A~r Cana;èa, In~ernational ssenger Rules Ta-'t"Ïff no. P:l-l. 

~r .Ce.nada, PuJ~lcation no. :;0;, ArranGin:?; Service for Incon- \ 
~nienced Passe~gers, 1979.' , 

. \ 
~l,ir1ine Tariff .Publi shin~ COl'l.]!any, Ac;ent, Local and ':-oint Pass
ene:er Hules Tai ff no. FJ-7. 

.d Joir.t Passengc:;:, ::u1es '::'a.tiff MO. 2. 

:~or:Jair, Via :: rc"..air :'C1m1~ttcr, ::ovenber, 1980. J 

?_~:?, Tarlff J1.: C, 

C}1ildren, 197 . 

• 

?e~tricltions 0' Accc:ptance: 
\ ' 

\ 

~.b::..oco:-.~anic~ 

'" 
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:3:1SP ,'\ETI R.:,~~S 

1 
'l'~e ':'azette ~~"ontrea1 ) Jul~r 18, 1931 
T:~e r:azette \:·o:1treaJ. J~'.l~r 11, lQ81. 
T~e Sa~ette "(:'ontreaJ. ---::.: _,Lune .26,,, 19-31" 
:he Gazette (::ontreaJ. "a"f lit, 1981. • J - " 

~he Cazette (rontreal !:a~" c: 1931. .l, 

:'te t;azette (.. i 1 April 11, 11)'31. \.'.on rea..!. 
A:'~e Ga::ette (Eontreal April 9, 1981. 
:~e Gazotte C::ont::-ec.lj !',arch 

r, :'~~e ~azettc (::oIJ,treal ;t981 ~ \.... v 'l'~e Cazette (r:ontreal 1981. 
T!'le c;azctte ~Mo~~, 1;'81. 
1'r.e :;azette 1: realj ':anuary 15, 1981. 
-T~& Gazette (r:ontreal- January 6, 1981. 
'l'!'le Gazette (::ontreal r:·'ovcmber 10, 1980. 
r:·.e Galtte c[ontTeal1" Oetaber 24, 1980. 
The GaLlette (Eontre,al - Oeta ber 16, 1980. 
The Ga:;ettc (:·:ontroaJ. 1 Scpter.tber 12, 1980. 
'!'he ~azette g:ontreal~ A:l{;tlst 5', 1980. 
;::e Gazett~ ,.ontreal

l 
August iL, 1980. 

!!-.e Gazette (:'ont::..--ea.1 June 14, 1990. 
'. T!:e (:azette (~:ontreal !'ay 2l~, 1980. 

Tl:e C:a~ette (!,~ontreal~ 
. 

April 26, 19,9O. 
l'he Gazatte (., t al ~eeer.!.bar 6, 1979. 

" 
\' ,O~1 re 1 

'!'::e :··e~' :ar!~ Times Jul~t 20, 1980. 
The l'mf !orI-: ~imes July 13, 1980. 
'!'he :TeTr Yo:r!: rimes r'ay 2, 1961. ( 
::'he !·rall street .Jou..'1"I1Bl 26, 19l31. • June r . ( 

r-

PERIODICAL REPORTS 

Air Lina Pilot May. 1977 

Air Transport. Ior1d " May, 1980 J 

,~ ... ri2.tio:1 T'!ge~~ é'.nd. Space r·~a.rch 9, 1981. 
..!.'tia~ion 1'!ee!. and Spa.c~ Jant1..3.T'J 10, 1981. \' 

Av1::ltion T'lce!~ and. Space Tec' nolo~ Au.,:ust· 25, 1980. 
<a A-ri2.tion .. , f. 

,E'r:! .. a.nd <)rCl•cp ~e hf101o::y AU,r:ust H:~ , 1980 
. ~."iatio!! Trcc!~ é'..'1d Specc - ch+~olo:-:' _\?~-i1 2;, 1979 • 
,:"viation ~'~oe!,: and Space Technolo::;.:v Jant1.a--y 15, 1979. 
Avié!t1o!! ~rec!~ and Space Techl".o1ar:' April 17, 1 97? 
A,-iatj,on 1'T~e!<: and Space Technolo:::,,; ':;'e liru::lr:: 7,- 197~. 

'='lirht Il",t~:''"'1ational • ,~ , / Ar-ri1 11, '0"1 , ,. -;1 ~_. 
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~pstein, ~ 2ffects of :'obacco ~ Foll'.lti0 r.' ~ ~ qe~ 0: the 
::on-SmoKer, Paper preser.ted to· the :'1.:1:=:-1 ;.forlè. Conference' on 3MoJ::':lf, 
and :-:ealth, !·e'..f '!or!<, U.S.A., 1975. 

,. 
?eu.~ema, :3., r:onsti htional :ssuès in ~anadia:,;. 'jivU" Av::.tion, :aTJer 
prepared !'or the. ::nsti tute of Air and Space La"" ~'cGi11 '-"ni vl!rsi ty , . , 
;fontreal, 1979. 

Reultema., B.", Th~ ili Ca.nâQà ftct~ - the Oreasons :f2! chà.nge, li. ~. 
thesis presented ;to the Institute of Air and Space Law, r:cGill Un:h-

~erslty, Montreal", 19'79., •. f' . 

• 

Tompkins, G.N., The Potent1a1 Impact of the !!!>'..l tcd States An~it:'t1st. 
Law in International .M:! Transportatio!1, Paper prese~ted to the 
International Civil Aviation :!on!erehce :10. J, Paris, :-'rance, 1981. 
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INT~NAT,IONAL AIR TRANSPORr ASSOCIATIG:r 
\ 

~O~NDEn PRACTIC3 1274 (previo\lsly 1013) 

. 
GENERAL CONDITIONS OF CARRIAGE (PASSENGER) 

t PSC HO 1) 1724 (except from/to the USA and/or Canada) 
PSC2(01)1724 
PSC3(0 1)'724 

• 
~ECOMMENDED that Members use the followm9 Gener~1 Corwltions of Camage (pass.erl for 
Intematlonal air transportation. exce from/to the USA and/O'r'Canada: 

\ 

GE RAl CONOmON5. OF CARRIAGE (PASSENGER) , 
ù ./ 

, 
OUTUNE 

\ 1"F1CLE SUBJECT 

1 Definitions 

Il Applicability, 

11\ Tickets 

IV Stopovers and Agreed Stopping Places 
d' 

V Fares. Charges and Routings 

VI ' Changes ta Tic",et or Schedules. Missed Connections 

VII Reservations 

"-
VIII Refusai of Caulage 

IX Baggage 

X Schedulés. CancellatlOn of Fhghts 

XI , - Refunds 

x( Ground Transfer Service , "-, 

XII Sérvica in Aircraft and Ground Arrangements 

XIV Taxes 

XV Administrative Formalities 

XV1 Successive Carriers 

'XVII lfability for Damage • 
XVIII Time limitation on Claims and Actions J. XIX Modification and Waiver 

XX Marginal Headings , 

'4 

---- -
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1724 

ARTICLE 1: DEFINITIONS 

ln these CondItIons. except where the context otherwlse reqUlres or where It -tS otherwise expressly 
\ provlded. the foltowlng expressIons have the meanlngs respectlvely asslgned to them. that IS to say 

BAGGAGE means such articles. effects and other personal property of a passenger as are necessary or 
appropnate ror wear. use. comfort or convenrence ln connectlon wlth hls tnp Unless otherwise s'peclfled. It 
shaH Include bath checked and unchecked baggage of the passenger. 

BA6GAGE CHECK means those portIons of the Ticket which provlde for the carnage of passenger's 
checked baggage. 

\ 
BAGGAGE T AG means a document Issued by Camer solely for IdentIfication of checked baggage. the 
baggage (strap) tag partiàn of whlch 15 attached by Camer to a partlcular article of checked baggage and 

" the baggage (identIficatIOn) tag portion of which is glven to the passenger. 

CARRIER includes the air Carrier IsslJlng the tIcket and ail air Carriers that carry or undertake to carry the 
passenger and/or his baggage thereunder ar perform or undertake ta perform any other servrces related to 
such air carriage. 

. , 
CHECKED BAGGAGE means baggage of which the Camer takes sole custody and for whlch Camer has 
Issued a baggage check. 

"-CONJUNCTION TICKET means a ticket issued to a passenger in conJunctlOn wlth another tIcket whlch 
together constltute a single contract of carnage. ~ 

CONVENTION means the Convention for the Unification of Certain Rules Relating"to Internalltnal Carnage 
bV Air signed at Warsaw. 12 Octob~r 1929. or the Warsaw Convention as amended at The Hague. 1955. 
whlchev.er may be applicable to the carnage under the contract of carriage. 

DAMAGE includes death. in jury. delay. loss or other damage of whatsoever nature arlstng out af or ln 

connectlon with carriage or other'services performed by camer incldental thereto. 
~\', . 

DA YS means calendar days. Including Sundays and \egal holidays: provlded that. for the purpase of 
notification. the day upon which notice is despatched shall not be cOlJnted: and that for purposes of 
determining duration of vahdlty the day upon whlch the ticket IS Issued . .ol\flight commenced. shall not be 
counted. 

FLIGHT COUPON means that portion of,the ticket that bears the notation 'good for passage' and Indicates 
the particular places between which the coupon Îs good for carriagê. . , 

FRENCH GOLO FRANCS means francs consisting of 65~ mllhgrams of gold with a finêness'of nlne hundred 
thousandths: provlded that sums mentioned ln terms of French gold francs ln these Conditions shall be 
converted into national currencles. in the absence of any applicable national law governlng, such 
conversion. as rollows: 

. 
One French gald franc shall be deemed to be one-fifteenth of one Special Drawing Right as deftned 
by the International Manetary Fund. and any sum 50 arrived at in terms of the SpecIal Dfawln9 
Rlght shall then be converted into national cl.l~rencies accordlng to the vâlue of 5uch currenCles ln 
terms of the Special Drawlng Right. The value of a nationél't'currency. in terms of the SpecIal 
Drawiltg Rlght. of aState which is a Member of the International Manetary Fund. shall be 
calculated in accordance wlth the method of valuation applied by the International MOnetary Fund 
far its ope~atlan and transactions. The value of a national currency. In terms of the Special Drawlng 
Right. of aState which 15 not a Member of the International Monetary Fund shall be calculated ln a 

. manner determmed by that S!ate. Anv carrier WhlCh IS a national of aState whlch 15 nOl a Member 
of the International Monetary Fund and whose law does not permit the appltcatlon of the 
preceding proviSions may. 10 Its regulatlons. substltute the Special Drawtng Rlght by a monet"ary 
unIt ln accordance wlth Article Il. Paragraph 4, of the COl'l'Ventlotl as amended by Addltlonal 
Protocols No. l and No. 2 signed at Montreal on 25 September 1975._ , . 

\ 

~ 
i 
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INTERNATIONAL CARRIAGE AS DEFjNED BY THE WARSAW éONVENTION means carnage ln whlch 
accordtng to the contract made by the l'artles the place of departure and the place of destination. whether 
or not there be a break ln the carnage or a trans-shlpment: are situated elther wlthln the' termorres of two 
Hlgh Contractrng Parties ta the Warsaw Convention one or both of whlch have not ràtlfled The Hague 
Protacal or wlthrn the terrrtory of a Single High Contractlng Party no, havang ratlfled The Hague Protocollf 
there is an agreed stoPPlng place wlthrn the terrrtory subiect to the soverelgnty. suzeralnty. mandate or 
authomy of another Power even thou'gh t!lat Power IS not a Hlgh Contractrng Party / .. 
lNTERNATIONAL CARRIAGE AS DEFINSb SY THE WARSAW CONVENTION AS AMENDED AT THE HAGUE 
1955 means carr,lage JO which according ta the agreement belween the partlés the place of d~Ul and 
the place o~ destination:wh'ether or npi there be a break ln the ca~riage or a trans,shlpmênt. are Sltuàted·..
elther wlthin the terrifories of State!rboth of whlch have ratlfied The Hague Protocol or within the terntory 
of a Single State whict'l has ratified The Hague Protocol if there 15 an agreed stopprng plaeas wlthrn the , 
terntory of another State even inh~t· State has not ratified The Hague Protocol. J -

• 1 

NORM~L FARE means the hlghest fare estabh~hed for a first or economy/tourrst class servlcè du ring the 
period of applicability. 

PASSENGER means any person. except members of the cr'6W, carned or to be carried ln an arrcraft wlth the 
consent of camer. 

PASSENGER COUPON maans that portion of the tl~ket which is so marked and whlch ultimately IS retained 
by the passenger. 

SPECIAL FARE means a fare other thap the normal fare. . 
. 

STOPOVER whlch i~ equivalent to a break of journey, maans a d'ehberate interruptlof\ of a Journey by the 
passenger. agreed to ln advance by camer, at a pornt betwean the place of departure and the place of . . 
c:testmatlon. 

TICKET means t)1e document entitled 'Passenger Ticket and Baggage Check' issued by or on behalf of the 
carrier and Includes the Conditions of Contract and notices and the fhght and passenger coupons contatned, 
thereln. ' 

UNCHECKED BAGGAGE means any baggage of the passenger other than checked baggage . 
• . ' 

ARTICLE Il: APPLICABILITY 

GENERAL 

1. The~e Conditions are'the Conditions of Carriage referred ta in the ticket and. except as provided ln 
Paragraphs 2. 3, 4. 5 and 6 of thls Article. apply to ail carnage of passengers and baggage, 
IOcluding servIces incldental thereto. performed by camer for reward, 

" ' 

NOT APPLICABLE TO USA AND CANADA 

2. '. , 
These Conditions do not apply to carrlage between places in the UnIted States or ln Canada or 
between a place in the Unrted States or in Canada and any place outslde thereof to whlch tanffs in 
fOfce rn those countries apply The tariffs applicable ta such carnage are available for IOspection at 
the offices of carrier. 

GRATUITOUS CARRIAGE 

3 These Conditions als~ apply to gratultous caN'iage except to the extent that Carner h~ 
otherwise in ilS Regulations or ln the relevant contracts. Passes or tickets. "" ,.. /.- . 

\ 
. \ 

'-
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CONDITIONS SUBJECT tG CHANGE - EFFECTIVENESS 

4. These ConditIOns and Camer s regulatlons. fares and charges are subJect to change wlthout 
notice: provtded that no such change shall apply after the carnage hereund.er has commenced The 
fares and charges applicable to the camage are those ln effect at the date ,)f commencement of 
carriage covered by the tirst flight coupon of the ticket except as otherwlse provlded ln CaHIers 
regulatlons 

CHARTERS 

5. Carriage performad pursuant ta a charter agreement wlth Carrier shall be subJect ta the charter 
regl,ll.ations (if any) of Carrier applicable thereto. and these Conditions shall ~ot apply except ta the 

. extent provided in the.sald charter regulations. Where Camer has no charter regulatlon~ appli~able 
ta such carnage. these Conditions shall apply to such carnage except as far as Camer has ln the 
said charter agreement. or tickets issued ln conneGtion wlth it. e)(cluded the application of ail or 
any part of them. In case of any inconsistency between these. Cond,tIO"s and the provisions 
contained or referred to in the sa Id charter agreement,.the lattar shall prevall The passenger. by 
accpetmg the éarriage pursuant to the salti ch~rter agreement. wh ether or not concluded wlth the 
passenger. agrees tà be bou'nd by the applicable provisions of such agreement. 

OVE8RIDING LAW 

6. Insofar as any provision contained or referred to herem may be contrary to anythmg contalllled ln 

the convention. law~. Government regulatlOns. orders or requlrements which cannat be walved by 
agreement of the parties. such provisIon shall remaln applicable and be conSldered as part af the 
contract of carriage to the extent only that such provIsion is not contrary thereto. The InvélÏldlty of 
any provIsion shall not have the affect of invaltdatmg any other prOVISIon. 

CONDITIONS PREVAll OVER REGUlATIONS, 

7. . Sa~e as provlded herein.tn the event of Incônslstency between these Condltl~ns aQd carrter's 
regulations. these ConditlonSr shall prevall. 

ARTlClE III: TICKETS 

TICKET PRIMA FACIE EVIDENCE OF CONTRACT 

1. (a) 
.' • t: 

the ticket constitutes prtma facle eVldence of the contract of c~rri~ge between camer and 
the passenger The ConditIons of Contract contalned in the ticket are a summary of sa me 
of the proviSIons of these Conditions of Carna~~. 

REQÙIREMENT FOR TICKET 

. (b) a person'shall not be entltled to be carried on a fhght un'Iess he presents a tIcket vahd and 
duly issued in accordance wlth carrier's regulatlons and containtng the fhght coupon for 
that flight and ail other unused f1ight coupons. and the passenger coupon A passenger 
shall furthermore not be entltled ta be carned if the ticket he presents is mutllated or If It 
has been altered otherwise than by Carrier or his authonzed Agen1 

LOSS. ETC., OF TICKET 

.. " ..... 
(e) , in case 'of loss or mutIlation of a ticket. or part thereof. or non-presentatIon of a ticket 
" " " ,.con,t,a~r:!in.Q !~~)?~s.~e~.g~! coupon an~ ail. unused fltght COUPOJls."Cat.f~aF ;.na.,..' 'S't" tl1e' " '" " 

passenger's request replace such ticket Of part thereof by Issutng a new ticket wlthout 
further charge on recel pt of proof satlsfactory to Camer that a tIcket vahd for the fllghts ln 

questIOn was duly Issued: prqvlded that the passenger undertakes ln such form as may be 
prescnbed by camer to pay to camer the fars applicable to thè-nev(ticket '" the event. and 
to the extent. that the lost or mlsstng ticket or the misstng fllght c~ons are used by any 
person; or that refund 10 respect thereof i.s made ta any' persan. 

l_ 
" 

\ 

1 

1 

1 
'&~ 

. 1 

............. ./' .. 
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TICKET NOT TRANSFERAl3LE 

(d) 

(e) 

. . . 
'--à- ticket IS not transferable If a ticket is presented by someone ether than the persan 
entitled ta be carrted thereunder or to a refund ln connectlon therewlth. Carrier shall not be 
hable t" the persan sa enutled If ln good falth It provldes carriag~ or makes a re1und ta the 
persan presenting the tickit. , ' 

eath flight coupon Will be accepted for carnage ln the class 9f service speclfled theretn on 
the da.te and flight for which accommodation has been reserved, When flight coupons are 
Issued without a reservation being speclfled thereon. spac~ Will be reserved on applicatIon 

/ subject ta availability of space on the flight applied for. ri 

PERIOO lF VAUOITY 

2 / (a) a tlc,ket issued at the normal fare IS valid for carriage for one year from the date of 
1 commencement of flight or If no portion of the ticket is used. tram the date of issue 

J thereof. A ticket issued at other than the normal fare is valid for carrJa'ge or for refund only 

/ 
for the penod and subj~ct to the conditions prescnbed in Carriers regulatioos or in the 
ticket Itself. 

! 1 

q!rENSION OF VAlIDITY 

.1 
1 (b) 

/ 

..; 

-{cl 

{dl 

if a passenger is prevented from travelling withm the penod of validity, of his ticket 
because Carrier: 

(i) 

(ii) 

(j'ii) 

(iv{ 

(v) 

(vi) 

cancels t'he flight on which the passenger holds a·reservation. or 

omits a scheduled stop. bting th~ passenger's place of, departure. place of 
destination or place of stopover. or 

~a~ls tQ oper~te a.flight re,a.sonably acc~rdlng ta schedule. or 

causes the PBSSengt to miss a connection. or ". 

su)!stitutes a dlfferent dass of service. or 

is unable ta provide space that has been reserved. 

the valldity of such passe~ger's ticket wil+ be extended untll Carriers first flight on which 
space is available in the class of service fo~r which the fare has been paid. 

when a passenger holding a normal fare ticket. or a special fare tIcket which has the same 
valtdlty as a normal fare ticket. is prevented from travelling wrthm the period of '\Ialidlty of 
his 'tIcket because at thetotime ~uch passeriger reQuests reservations carrier is unable ta 
providé spece on the flight. the validity of such passengerst'lcket Will be extended until 
carriers tlfSt flight on which space is available in the clus of service for which the fare h~_s 
been paid. but not for more than seven days, .---~ 

-----~ when a passenger after having commenced his journey IS prevented from travelling wlt,hin 
the penod of validity of his ticket by reason of illness. Carner will extend. provided such 
extension is not precluded by Carrier's regulations govetning the fare pa Id bY, the 
passenger. the period of validity of such passenger's ticket until the date when he 
becomes fit ta travel according ta a medlcal certlflcate. or until Carner's first f1ight after 
such date from the point where the journey is resumed on which space is avallable 10 the 
class of service for whfch the fare has been paid, When the flight coupons re,;nalning ln the 
tIcket involve one or more· stopovers. the validlty of"such ticket will be extended for not 
more than three months'from the date shown on such certlficate in the case of a normal 

. " 

. , 

\ 
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far. t:Cket or a specIal fal. tIcket havIOg thé :ame valldlty as a normall"e t,cket. ·and fOI 
not more than se.ven d iys ln any other case ln such clrcumslances. Camer wdl extend 
slmilarly the perlad of, I/alidlty of tickets of other mem~ers of hls Immediate family 
aceompanymg an Ine aClt;tted passenger 

, ' 

COUPON SEQUENCE AND PRODUCT ON 

3, • Carrier will honour fhght co pons only II) sequence from the place' of departure as shawn on the 
passenger coupon. The assenger coupon and ail unused fhght coupons nOl prevlously 
surrendered to camer sh 1 be retalned by the passenger th!oughout his Journey and ~hall be 

. / 
p,rodueed and the applica le flight coupons surrendered to Carrier at Camer's request . 

NAME AND ADDRESS OF CARR R 
-J / 

" 

1 
4. Carrier's name may be bbreviated ln thé ticket, the full name and its abbrevlation belng set forth Ir;) 1 

carrier's regulations ~Xlimetable5: Camer's address shall be the airport ot departure shown / 
opposite the nrst )b éVlation of Carri'er's name in the tiCKet. . /' 

• .If "-

! • 

• <",' ARTIC IV: STOFOVERS AND AGREED STOPPING PLACES . 

\MiEN STOPOVEAS :ER~ T.EO '. • / ~ 
1. In the case of a ! assenger holding a ticket l'Ssued at the normal fare)ltopovers wÎ~hin the .lenod 

validity of the ti et will be permltted at any scheduled stop (subJect to ParaQ!aph 2 below) Z~less 
Government r Ulrements or Carner's Regula110ns or timetables do not permit su ch stop ver ln 
the case of p sengers holding tickets at speé,al fare, stopovers are in addition subJec to 'e 

, limitations or' rohlbitlons on stopovers as provlded 10 camer's regulatlons. AddltlOnal ch rges for 
stopovers W 1 be payable as prol/lded in carrier~s regulatlons, 

AOVANCE ARRAN EME~TS REQUIRED 

'. 
2 Stopover will be permltted onl',! If arranged wlth carner in advance and provided for n the ticket'" 

AGREED STOPPING fLACES . 
~ \ 

3. For the purposes of the convention and of these Conditions the agreed stopplng p_la es (whlch may 
be altered by camer 10 accordance wlth Article Xl are thbse places, except the pl--éê o(depàrture 
and the p.lace of destinatton, set fort\') ln the ticket or as shawn În Carner's tlmeta les as scheduled 
stoPPlOg place on th'e passenger's route. 

G. 

ARTICLE V: FARES, CHARGES AND ROUTINGS 

GENERAL 

1. Farés apply only for carrrage from the airport at the point of origin to the trport at the pOint of , ~ 

destination. Fares do not mclude ground translilort service between alfports 'and between alfports 
and town centres. unless'Carr,ler's reguratloOs provide that such gr0l.lnd tra sport Will be furnls\:1ed" 
wlthout additlonal charge. 

APPLICABLE FARES 

2. Applicable fares for carnage governed by these Conditions are those pu hshed by camer or, If not 
50 published, construc. in accordance wlÏh Camer's regulations ex"ce tas otherwise provlded ln 

carrier's regulatlons, t"aplicable fare is the fare for the fhght or flig<~ts ln effect on the date of 
commencement of-the carnage covered by the "rst fhghJ coupon of tlic tickets When the amount 
that has becn collected IS not the applicable f.âre the dlfference shall 60:: ;l31d by the passenger, or. 

• 1 

as the case may be, refunded by Ca~ner. In accordance with Carrre(s regulatlons. 

/ ;\ 

1 
1 

1 / 

/ 
/ 

, 

J . 
1 

/ 
f, 
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PRE~~DENC~ fF FAR~S . ;/ 

3. Unle~s-otherwise provlded If] Camer's re9~latlOns., publlshed rare takets Rrecedence over the 
coml)matlon of mtermedlàte fares applicable to the 5ame class of 5ervlce,between the ~ame pOints 

4. 

via he 5ame routing.;J ), 1 ;' 

l' 
( 

, ";' \ 1,' . 
, . 1:' • 

less otherwise provided in C~rrier's regula Ions, fares apply,!in elther direction and only to 
utings pubhshed in connection there'lllth If ere is more th~n 'one routing at tl'le same fare, the 

passenger, pnor to issue of the1icket. may spe If Y the routlng: If no routlng is 5peclfied. camer may 
determlne the routlOg. . 

CUR ENC,V 

5. Sut>ject to applicable law. 'fares and charges are payable in any currency acceptable t9 Camer. 
When payment 15 made in a currency other than the currency ln whlch the fare IS publlshed, such 
payment will be made at the rate of exchange established for such purpose by Camer, the current l' 

statement of which is avallable for Inspection by the passenger atFarrier's office where the ticket 
is purchased. 

1 - .. 

PAY~ENT OF FARES AND CHARGES 

/ 
1 

, Carrier shall not be obliged to carry .. and may refuse onward carQage of a pa5senger or h(s baggage, 
if the applicable fare or anv charges or taxes payable have not been pald, or If credit arrangemems 
agreed between camer and tl'\e passenger (or the person pav1.ng for the ticket) have not been 
complied wltb On refusai by carrier to carry the passenger or hls baggage ln accordance with the 
prOVISions of this Paragraph, Carrier's sole liablilty -shall be ta refund any amount that may be 
payable under Article XI Paragraph 3(b) of these Conditions, 

... ~ ! , 

)' 
~', 

ABTIClE VI: CHANGES TO TICKET OR SCHEDULES. MISSED CONNECTIONS 

CHANGES REOUESTED BV PASSENGER 

t 

,. Changes to th, ticket requested by the passenger will be- subject ~o Carrie(s regulatlons. 

CANCaLATION CHANGES OF SCHEDUlE. ETC. 
, 

2. ," If Carrier çançelsa fHght. falls to operate reasonably accordingrto schedules. substitutes a Qifferent 
type of eQuipment or different class of service, 15 'unable to provlde previously,conflrméd space, or 
causes a passenger to miss a connectmg flight on wh"rch he holds a reservation, Carrier, wlth due 
consideration ta the passenger's reasonable interests. sliall: 

(8' 

(b) 

(c) 

• 

carry the passenger on another of its s~hedûled passenger services on which spaca'is 
avallable; or ' 

~route the passenger to the destination indicated on the ticket or applicable p~rtlon 
thereof by its own scheduled services or the scheduled se(vi~ês of another Camer, or by 
maans of surface transportation. If the fare, ex cess baggage charge's and any applicable 
service charge for the revlsed routing is hlg~r than the refund value of the ticket or 
applicable portion thereof as determlOed under 'Article XI Paragraph 3(bl. Camer shall 
reQuire no addltionalIare or charge from the passenger. and shall refund the differençe,lf 
the fare and charges for the revised routlng are lower; or 

, 

make a' refund in accordance wlth the provisions of Article XI Paragraph 3(b). 

/ 
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ARTICLE VII: RESERV~~IONS 
RESERVA TION REQUIREMENTS _ 
11, 

1. (al ~(eservatlOn of space on a fhght shall not be effectiVe and bln~lng on èarner 1 nless (a) a 

lb) 

uck~n for that fhght has been duly Issued to the p,ssenger and the reservatlo entered on 
the appropnate fltght coupon by canter or ItS authonzed Agent. or (b) the pa senger has 
made a deposlt in the amount and wlthtn the time hmlt prescflbed ln Carner's regulaltons 
A reservatlon that does not cdmply wlth one or other of these reqUtreme ts may be 
canee lied by Camer at any time wlthout notice: 

\ 

on failure of Camer ta provlde space tn the class of service for which ares rva«On has 
been duly made in accordance Wltl'! Subparagraph (a) and Paragraph 6 hereof, Camer shall 
be liable ta the extent provided in Article XVII, Paragraph 3hl. 

NO PARTICULAR SeACE GUARANTEED 
, 

" < 

2. Carrier does not undertake to proVide any partlcular seat ln the alrcraft The passenger agrees to 
, accept any seat t~at may be alloted to hlm on the flight ln the class of service for w'hlch hls ticket 
has been issued.. A 

r 

TIMEL Y ARR'Y AL AT C'ECK-IN 

) 3, The passenger shall arriva at the Carrier's check-In location at the alrport or other POtnt of 
departure at the time fixed by carrier, or, 1f no tlmè is fixêd, sufficlently ln advance of fitght 
departure to permIt completlon of Governmeot formahtles and departure procedures If the 
passenger fails 50 to arrive ln time at 'the Carrter's check-In location at such alrport or other POint of 
departure. or appears improperly documented and not réady (0 travel. Carner may cancel the space 
reserved for him Departures Will nol b'e detayed fqr.passengers who arrtve at the Carrters check-In 
loca'tlon at alrports or other POtnts of departure tao late in Carrler's optnron for such formalttles to 
be cC)mpleted before scheduled departure tlme. CarrIer is not Hable to the' passenger for IOS5 or 
expense due to passenger's failure ta comply wlth .the provisions of thlS S.ubparagraph . 

SERVICE CHARGE WH EN SPACE NOT OCCUPIED -

~. lervlc~ charge in accordance wlth Carriers' regulations shall be payable by any pa~senger who 
fails to arrive 'at Camer's check-In location at the alrport or other point of departure by the tlme 
fixed by carrier (or if no time IS fixed, sufficlently in advance of fltght departure to permit 
completlon of Government formaltties and departure procedures) or appears Imploperly 
documented ànd not ready to travel, and as a consequénce thereof does not use space for whlch a 
reservallon has been made for him, or 'ldo cancels hls reservation later than the tlme hmlt'for 
cancellatlon prescrtbed ln Carriers reguiltloni The service charge shall n9t. be payable If the 
passenger's fallure to cancel hls .reservation or ta arrtve ln lime IS dl:Je to a fltght 'delay or 
cancellation, or omission of a scheduled stop, or fallure to provide reserve.d sPace, or to medical 
reasons supported by a doctor's certlficate. " ':- . . 

COMMUNICATIONS EXPENSE~ , 
, . 

5, The passenger WIll be charged for communications expenses tncurred by Carrier as the result of a 
,request by the passenger ln connection wlth hl$ reservatlon or Journey'other 111an commUnication 

'-
expenses tncurred ln securtng hls origtnal reservation on a flight. 

1 

RECONFIRMATION OF RESERV Â TIONS 

6, 
, 

Any onward or return reservatlon shall be subJect to'the reQulrement to reconfirm the reservatlon 
10 accordance wlth and wlthtn the tlme limlts speclfled in'Carrter's regulatlons Fatlure to comply 
wlth any 1uch Tequlrement Will entltle carrier to cancel the onwa(d or "return reser\latlon 

J 

( 
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CANr.ELLA TION OF bNWARD RESERVATIONS MADE BV CARRIER 

7, If a passenger falls to occuPY spaee' that has been reserved for hlm on a fhght. Camer shaW be 
entltled ta cancel or ta request eaneellatlon of àny onward or r:eWrn reservations that Carrier has . 
made or procured for the pas~enger, /,:~ . , " 

ARTICLE VIII: ~USAl OF CARRIAGE 

RIGHT TO REFUSË CARRIAGE 
, 

1. Carrier will refuse carriage or onward earriage, or wlll~ncei the reservatlon of any passenger 
when, ln the exercise,pf its reasonabJe discre-tlon, Camer decides: 

(a) su ch actjon is neces$ary. for ressons of safety: or 

(b) such acti~ is necessary ta prevent violation of any appUcable laws, regulatlons, or orders 
of any sta.te Gr country to be flown from, Into or over. or 

(c) the conduct: age, or mental or PhYSic~te of the, passenger is su ch as to: 

(1) 'require special assistance of camer, or 
- " 

cause discomfort or make himself objectlonable to other passengers, or 

(iii) involve any bazard or risk to himself or to oth~r persons or to pr?perty, or 
, , . 

,suclt action is necessary b"';ing to t~e failure of the p~ssel)ger ta observe th'~ Instructiôns 
of èl'rier. . ' 

(dl 

RECOURSE WHEN CARRIAGE RÊFiUSED' '" 

2. t· The sole .recour~e of êlny p,erson, 50 .reJy~e,d. G.arriag.e ,or _w.hose r-eservation 15 cancelled for any 
• reason speclfied ln the, preceding Paragraph sha/l ba recovery of the refund value, ln accordance 

with Article XI Paragraph 3(bl. of the unused portion of his ticket from the camer 50 refusing, or 
cancelling, ln cases falling under Paragraphs 1 (cIOi) or 1 (d) of this Article the refund Will be subject 
to ~eductlon of any' applicable sérvlte charge, . • 

WEIGHT OR SEATING LIMITATION 

3. If the aireraft's weight limitations or seadng capaclty would otherwise be exceede~. carrier shall., 
decide in ItS reasonable discretlon which pass~ngerJ'or articles shall not~be camed. , 

" '. , 
CARRIAGE OF ~HILDREN , ) 

.4. • ' Children will be accepted for carriage subject to the provisions of. and to compliance with. the 
requirements of Carrier's regulations. 

_ ARTICLE IX: BAGGAGE 
it, ", . 

, ARTICCES ÜNACÇËPT ABLE AS BAGGAGE 

" (a). the passenger shall not include in hls baggage: / 
o ~ " • 

(1) articles which d~ not consfitute'baggage as defmèd ln Article 1 heréof, 

. ". 1· '-. ' 

, . , . 
. ,4... ,fi 

l ' l ' . 
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'-
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artIcles whlch are likely to endanger the alrcralt or persons or property on board 
the aircraft. includmg (but wlthout limItatIon) explosIves, compressed gase~. 
corrOSIves. oxydlzlng radioactIve or magne.tlzed matenals. matenals that are 
easlly ignlted. pOlsonous. offensive or Irntatmg substances. and lIqUids (other 
than ftqulds ln the passenger's unchecked baggage for hls use ln the course of the 
journey). 

(iii) 1 articles the carnage of whlch IS prohlblted by tM applicable laws. regulatlèns or ' 
orders of any state ta be flown from. to or over. 

(iv) articles whlch ln the opinion of carrier are unsultable for 'cardage by.reasan of 
their weight. slze or character. 

M live animais. except that dogs. cats. household blrds and other pets will be 
accepted for carriage subject to the provisions of Paragraph 10 of thls Article: 

if the passenger is in possession of. or if'his baggage includ,l}S--any arms or munitions. he' 
shall present tt1'em ta Camer for inspection prlor to commencement of carriage. If Carner 

. accepts such articles. for carriage It may r"quire them ta be delivered to and rema," ln Its 
custody until the passenger's arrivatllt,Jhe alrport building at the place of destination . ~~ 

, \ 

RIGHT TO REFUSE CARRIAGE 

2, .. Camer may refuse carrlag~ as baggage of anv artIcles descnbed ln Paragraph 1 of thlS ~rt'Ic!e and 
may refuse further carnage of any baggage on !;1lsco\lenng that Il conSlsts.Qt,or,lOcludes any suen 
articles. 

RIGt;tT OF SEARCH 

Carrier may request the passenger to permit a search ta be made of hls ~erson and hls baggage. " 
and may search the passengér's baggage in hls a~sence If the p~ssenger is not aV~lIlable for such 
permission to be sought. for the purpose of de1ermmlOg whekher he is ln possessIon of or whether 
his b8ggage contalns any article desê'nbed in Paragraph 1 (a) above' or any arms or munitIOns whlch 
have not been presented to Carrier in accordance wlth Paragraph' 1 (b) above Il the passenge( IS , 
unwilling ta comply with su-ch request Carrier may refuse ta carry the passenger. or his baggage 
and in that event carrier shaH be under no liability to the passenger except to refund' ta hlm 10 

accbrdance wlth the provisions of Article XI Paragrap~ 3(b) of'these ConditIons 

4. If Carrier accepts as baggage articles whlch do not constitute baggage ,as defmed ln Article 1 
hereof. the carnage thereof shall nevertheless be subJect to the charges. limitations of lIablltty and 
other,provisions of thesoe ConditIOns appliçable ta the carriage of baggage . 

CHECKEO BAG~AGE ~ 
it. 

5. hd upon delrvery ta Careter of baggage to be checked Camer shall take custody thereal 
Carrier Will thereupon make an appropria ta entry on the ticket which act shall constl[ut~ 
the issue of the baggage check. Baggags. (identification) tags that may be Issued by th'! 
Carri,er in addition tp the baggage cheé'1c é!re for identifiçatlOn purposes only .J 

(bl Carrier may refuse to accept baggage as checked baggage unless it 15 properly packed ln 

su~tcases or similar contamers to ensure safe carriage with ordinary care ln handllng 
-':..:.. 

(c) the 'passenger shàll .not Inc)~de in his che~ked baggage fragile or penshable artlcl9S 
money. jewellery. preclous met8ls. silverwarè. negotlable papers. secufilleS or oth9r 

valuables. business document~. passports and other Identification documents or samples 
, . 

(dl checked baggage will be carried on the same aircraft as the. passenger unless Carner 
decldes that thls 15 Impractlcable. in whlch case Camer will carry the che.cked bagga;~ an 
Camers next precedlnQ or subsequent f1ight.on which spa ce is avallable. 
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" 
FREE BAGGAGE ALLOWANCE 

6. Passengers may carry free of charge baggage as specified and subJect ta the conditions and 
limitations ln Carner's regulatlons Where two or more passengers. travellmg as One party ta a 1 

common destination or point of stopover by the 5ame flight. present themselves and the" baggage 1 

for travelling at the same lime and place. they shall be permltted a total frée baggage allowancé " 
equal ta the combmatlOn of thelr Indlvldual free baggage allowances. . 

" . 
EXCESS BAGGAGE 

~1. A passenger shall paya charge for the c\rnage of bagt)age _in ex cess of the free baggage all.owance 
at the rate and in the manner provlded in Carner's regulatlons. -/ 

EXCESS VALUE~DECLARATION.ANO CHARGE / 

8. 

t· 
," #'0 : 

. 
. 

(a) 

"'; 

lb) 

a passenger may declare a value for chetk~ baggage in excess of 250 Frenéh gold francs 
(US equivalent approximately $2.(},OÔI per Idlogram for checked baggage. If the passenger 
malces such a declaration !J.e-shall pay the applicable charges ln accordance with Carrier's 
regulations. / /'" • . 

/ 1 \ 

except as othê'rwise p!ovlded in Carrier's regulations. excess value charges shaW be 
payable at the pOÎnt of origin for the entire journey to final oestination: provlded that If at a 
,topover en foute a passenger declares a higher excess value than that oraginally declared. 
additional excess value charges for- the increased value from such stopover to final 
destihatioQ sh~1I be payable. 

" {cl nothIOg contained herein shall entitle the passenger to declare such excess value for 
baggage in connectlon witl'l carriage over Carrlèr's route in relation to which the Carrier's 
regulatlons do not provi~e for such declarations urfless the carriage over such route farms 
a part of carriage by successive Carriers including' routes an respect ta which- su ch 

. dec/arations are proviejed for by the regulatlons of the i;Y''1rs concerne . 

COLLECTION ANOA>ElIVERY OF BAGGAGE 

9. 

4" 

.(a) the passenger shall col!eët his baggage as saon as It is avallable for cQ,lIection at pl 
destination or stopover. 

lb) Carrier shall deliver checked baggage to the baarer of the baggage check upan payment of 
ail unpaid sums due to carrier under the contract of carriage. Carrier IS under no obligation 
to ascérta," that the bearer of the baggage c~eck is entitled ta dell'very of the baggage and 
Carrier is not liable f.9r any IQS6. damage. or expense arising out of or in connection wlth its 
fallure sa ta ascertain. Delivery of baggage will be rpade at the destination shown in the 

{cl 

(dT 

Cbaggage ched,. '" 

" if a persan claiming the baggage is unable to produce the baggage check and ident~fy the 
baggage by means of a baggage (rdentlflcation) tag. if one has been issued. Carner till 
deliver the baggage ta such person only Qn condition that he_establishes ta Carri r's 
sati~fa,ctlbn his nght thereto. and if reqUired by Carrier. such person shall furnish adequate 
security ·to indemnify Carrier for any loss. damage or expense which may be incurred by 
Carrier as a result of such delivery. 

" 

acceptance of baggage by the bearer of the baggage check without written complaint at 
the tlme of delivery is prima facie eVldence that the baggage has been delivered in good 
condItion and .In accordance witl1 the co.ntract of carriag~. 

~ 

A. 

) 
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PETS AND SEEING-EYE DOGS 

10. (a) 
. 

dogs. cats. household blrds~nd other pets. when properly crated and accompanted by 
valid health and vaccmatlon certlficates. entry permlls. and other documents requtred oy 
countries of entry or transit will be accept'èd for carnage, subJect to Camer's regulat"ans 

,><1 

(b) the welghf-of accompaOled pels mcludmQ Ihe'welght of containers and food carrJed "shall 
not be' Inc1uded in the tree baooage allowanee of the passenger but shall be charged ta 
and paid by the passenger at the rate applicable to excess baggage, 

'j. 

~--'- (e) 
--f-;~?, ' 

'seeing-eye' dogs together with cbntainers and food will be camed free"of charge ln 
addition to the normal, free baggage allowance, subject fo C~rn8f's regulallons. 

'-~~-'" 

;.~ V (d) 

.. 

acceptance for carnad. ôf pets or 'seelng-eye' dogs 'is' sub)e~t to the condition that 
passenger assumes fuil respcnslbility for such pet or dog. Camer shall not be lIable for 
in jury to or 1055, delay, slc~\~ess or deat"·of su ch pet or dog or in the event t\at it IS refused 
entry inta or passage through any cou/, sta\e or.,terntory. J 

ARTICLE X: SCHEDULES CANCEllATION OF FLIGHTS 

.1 .;~ TIMES AND SCHEDULES NOT GUARANTEED ' \/"1 
/~ 1. (a) Carrier undertakes to use its best efforts to carry the passengey'nd ~iS baggage 'N,th 

./ -reasonable dis-Patch. Times shown in the ticket .. timelables( or elsewhere are not 

) 

(~) 

(c) 

guaranteed and do not (orm part of the contract of carnage and Camer assumes no 
responsibllity for maklng connections. 

" 

schedules are subject to change wlthout notice Camer may when Clrcumstances sa 
require alter or omit stopping places shown on the--tlcket or in sched.ules élnd may V/lthout .. ù 

notice substltute altern'ate ,Carriers or altcraft. 

Carrier will l'lot be ht~le for errors ,or omissions in tlmetables ?r other publications of 
schedules or ln st'5fements or representatlons made by employees, agents or 
representatives of carrier as to the dates or times of departure or arrivai or as to the 
operation of any flig"t. 

RIGHT TO CANCEL POSrpONE. ETC. /"" 

2. When circumstances sa require Carner mav wlthout notIce cancel, term~na~ostPone. or • 
delay any flight. and ln any of these events Carner shalt wlth due consideration to the passenger"s 
reasonable In"tere~ carry, reroute, or make a refund to the pâssenger as provlded ln Article VI 
Paragraph 2 but shall be under no further liability to hlm.. , 

~ , 

ARTICLE XI: REFUNDS 

GEN~L) 
1. '1 On failure by ~arrier ta provide cardage in accordance wlth the contract of carnage: or on 

voluntary change of hls arrangements by the passenger, refurrd for an unused ticket or portion 
thereaf shall be made by Camer in accordaneé with the followlng Paragraphs of thls Article and 
the furt~er provisions relaung to refund contained ill Carriers regulatlons. . . 

'--

/ 
/ 
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PERSON "t:~ WHOM REFUND WILL BE MADE 

2 (a) except as nerelnafter providedln thls Paragràph, Camer shall be entltled ta make 'refund 
elther to the persan named ln the ticket 9r to the person who has Dald for the ticket. 

(b~ , If at the request of the person paylng for a ticket. bemg a person other than the passenger 
named in the ticke.t. Camer has Indlcated on t~e tlcke~ at the tlme of Issue that there is a 
réstnctlan on refund, Camer shall make rflfund anly to the person paymg for the ticket or ' 

(e) 

• (d) 

to hls order. ;' 

e~cePt in th~ ete of lost tickets refunds wIll only be made on production to Camer of the 
passenger coupon and surrender of ail unused flight coupons . 

.r 

a refund made ta anyone presenting the passenger coupon and JII unused flight coupons 
and holding himself out a's a persan to whom refund may be made 10 tetms of 
Subpar'agraphs {al or {bl of this Pàragraijb. shaH be deemed a refund ta such person. 

(e) a refund made ta a persan in accordance wlth this Paragraph shall discharge carrier tram 
liability to retund and no other persan shall be entitl~d ta claim further refund. 

- ~. . ! 
AMOUNT OF REFUND • 1 

3. (a) the amount of any refund payable by the carrieJn respe~ an unused tlcke~'~r portion 
thereaf shall be determmed in accordance with Carners regulatlons. 

" . (b) if the passenger is prevented tram using the carriage, or part thereof. provided for -in hls 
ticket because of cancellatlon of a fllght. or postponement or delay of a-fllght, or omISSion 
of a ~top provlded for ln the ticket. or inab.lity of Carrier to provlde previously conflrmed 
space, or substitution of a type of alreraft or class of service other than that for which the 
tare has been paid, or because Carrier causes the passenger to miss a connecting fllght on 
which he holds a reservation, or b'ecause cf removal of or refusai to carry the passenger in 
~,?cordance with Article V ~j!ragr.aph 6. or Aftiole ·-VIII 'Paragraph 1. or Article IX 
Paragraph 3. the amount of the refund shall be calculated ln accordance wlth Carriers 
regulstlons relatmg to refunds desctlbed therein as 'involuntary refunds', Camer will 
furthermore refunQ to the passenger any communtcatl~ns expenses pald by the passenger 
in accordance with Article VII Paragraph 5, 
. -
in' cases other than those set out in Subparagraph (bl of th,s Paragraph the amount of the " (c) 
refund shall be calculated ln accordance wlth Carriers regulatlons refatrng tb refunds . 
described therein as 'voluntary refunds', ' 

REFUND ON lOST TICKET 

(dl 
,. 

if a. ticket or portion thereot IS lÇ>st. refund will be made on proof of IOS5 satisfactory to 
-Camer: provided that the lost ticket or portion thereaf ha~ not been used or prevlously 
refunded or replae~d free of charge. and provided further that the persan to whom the 
refund is made undertakes in such form-as may be prescribed by Carrier ta repay to carrier 
the amount refunded in the event and to the extent that the Iqst ticket or portion thereof is 
use.d by any person or that refund thereof is made ta any person Ci , ~ 

RIGHT TO REFUSE REFUND 

4 ~) Càrrier may refuse refund when application therefore is made later tha'n 30 days after tbe 
expiry of the vahdlty of the ticket " 

(b) 

;;.--

,1 " 
Carrier may refuse refund on a ticket which has baen presented to Carrier -or to i 

Government offiCiaIs of a country as eVldence of Intention to depar! therefrom. unless the - _ ~ .. 
passenger estabhshes to the CarrterS satlsfactlM that he has permission to remain ln the '-"-

, country or tl1at he Will depart therefrofn by another Camer or anOlher means of transport 
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CURfŒNCY 

6, 
k 

Ali refunds will be sublEtct to Government laws. rules anC\.regulatlonS' or orders of the country 10 

whlch the ticket was ongmaNy purchased and of the country ln whlch'the ,efund 15 bemg made 
Subject to,the foregomg provISion, refunds Will be made I~ the cu~ncy ln whlch the fare was pald. 
or. at the oPtion of Camer If) the currency of the country pf the C~rner making the refund or of the 
country where the refund 15 'made or of thè country ln ...3hlch the ticket was p\!rctrased. in an 
l. ' , 

amount equlvalent to tre amount due ln the currency ln whieh the fare or fare_s for the f1ight 
covered by the ticket as orlglnally Issued was collected 

BY WHOM TICKET REFUNOABLE " 

6, 

D 

Refund WIll be made ~nly by the Camer whlch orlginally ISSUed the ticket. When,a ticket is ISSUed 
~y an authorized Agent of Camer 5uch Agent May make' refund to the passenger on behalf of 
Carrlir in accordance wlth camer's regulatlons 

ARTICLE XII: GROUNO TRANSFER SERVICE 

GENERAL 

l, 

, 

Unless otherw'ise provlded ln camer', regulations. Ca~ller èloe~ "ot maintain, operate or provide 
ground transfer serVices between alrports oc between 81rports anéJ town c,:()tres Camer is not 
Hable for .the aets or omiSSions ot. the OperalOf..:of ~h. Qround transpatt..senru:eund:s halLnotbe
ilàble therefore by rëàsorï of anythmg do ne by an employee or Agent of camer ln ~ssjstlng the 
passenger to avail hlms~f1;uch services ..... 

CONDITIONS AND REGULATIONS APP(Y 

2. ln easeS .. ~here Carner Itself malntalns and ôperates for ItS passengers ground transfei service. 
./these ConditIons, and Carner's regulations shall be deemed apphcable to such ground lransfer 

services. Charges for the use of ground transfer Services mainlained and operated by Camer itself 
shall be payable by the passenger ln accordance with Carrier'~ regulations No portion of the fare 
shall be retundable If such ground transfer services are not used by the passenger. _. 

ARTICLE XJlI: SERVICE IN '~rRCRAFT AND GROUND ARRANGEMENTS 

MEALS, ETC., IN AJRCRAFT 

-1. Meal$ served in the' aircraft Will be tree of charge except as other;wise pro\llded in Carrier's 
regulations l:lquor, and the prolli'ision of ifl-flight entertainment. wilf'be charged. for ln accordance 
withtarner's regulatlon~. 

\ . 
HOTEL EXPENSES AND MEALS ON GROUND 

2. ' Hatel expensef;d meal! other thal\ meéls served in ~he al:craft, are Mt ~Îuded ~ the fare and 
are payable by the passenger. except as olherwlse provlded in Camer's r~ulations. 

, " \. 
' J 

'!. ARRANGEMENTS BV CARRIÈR 

3. . In maldng arrangements for hotel accommodation or the proviSIon of other board or.lodgmg for 
passengers. 'Or for excursion trips on the ground or olher slmilar arrangements. whether or not the ..,. 

. co5t'of such arrangements is for th~ a~count of Carrtet~' Camer a~ls o~ly as ~genl for the))3Ssenger 
and camer 15 not liable f6,r loss, ·da~age ~r expense of any natur~ what~ev.qr i~curred by the 
passenger as a result of or JO connec lIOn wlth the use by the passeng.er of su accommoda~ 
arrangements or the d~ial of the use thereof to the passenger by ary other rson. company 01\... 
8gency, ; - . '/ '. .' , 

\ 
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ARTICLE XIV: TAXES 

Any tax or change Imposed by Go~~rnment or by mUnicipal Of other authorlty. or by the operator of an . '" 
arrport, m respect of a passenger or the use by a passenger of any services or facllities Will be 10 addition to 
the pubhshed lares and charges and shaIJ be payable by the passenger. except as otherwise provlded ln 

r. Camers r~gulatlons. • 

ARTICLE XV: ADMINISTRATIVE FORMAlITIES 

GENERAL 
, \ 

The passenger shall comply wlth alllaws. regulaMns; orders. demands and travel reqUirements of 
countnes to be flown from. into or over. and wlth Carrter's rules and Instructions. Camer shall not 
be habla..for any ald or mformatlon glven by any agent e! employee of Camer to any pasSengsrï 
connectlon wlth obtalOing necessary documents or com"')5lying wlth such laws. regulatlohs. orders. 
demands. and requrrements, whelher glven in writrng or otherwlse, or for the consequences to 
passenger resultlng trom hlS fallure to obtatn such documents or to comply wlth soch laws. Ir 

regulatloi'ls. arders, demands, requirements. ~ules or instructions. 

'TRAtELD~CUMENTS ' • . 

2. ~assenger shalJ present ail exit. entf'(, health and other documents required by laws. 
regulations, orders, demands or requirements of the countrres concerned Çarner reserves thè nght 
to refu~e carnage of any passenger who has not complied Witt; apphcable laws, regulations, orders. 
demantls or requirements or whose documen~s are not complete Carner 15 not hable ta the 
.passenger for 1055 or expense due to the passenger's failure ta comply wlth the reauirements of 
this Paragraph. 

REFUSAL OF ENTRY 

3. Sùbject to applicable laws and regulatlons, the passenger agrees to pay the applicable fare 
whenev~r .tarrier, on Government arder, IS requlred to returri" a passerwer to hls point of ongin or (,'; 
elsewhere owrng to the passenger's Inadmlsslblhty Into a country. wh ether of"'tran5lt or of 
destlOation.rCarrier may apply to the payment of such fare anyJunds pald to carrie'r for u~used 
ca~nage. or any funds of the passenger ln the possession of Camer. The fare collected for carriage 
ta the p"int of refusai of entry or deportation Will not be refunded by Camer. 

~ ... r,. 

PASSENG~ RESPONSIBLE FOR FINES. ET,C. 

4. If Carrier is required to pay or deposit any fine or pé'nalty or to meur any expenditure by reason of 
the passenger's failure to comply with laws, regulatlons. orders, dema~ds and ~ravel requirements 
of the cou'1trres concerned or to prodùce the required documents. the passenger shall on demand 
refund to Carrier any amount ~o paid or deposlted aner any expenditure sa incurred. . 

CUST.QMS INSPECTION 

, 5. 

, 

If required. the passenger shall ,attend inspection of his baggage, checked Dr unchec~ed. by 
custor'hs or other Goveroment offiCIais. Camer is not liable to the passenger for any loss o( damage 
suffered by the passenger through tailure to comply with tbis requirement • 

. Camer is not liable if it determines that what It understands to be applicable law: Government 
regulatlon, demand. order or requirement requires that it refuse and It does refuse to carry a 
passenger. . . 

ARilCLE XVI: SUCCESSIVE CARRIERS 

" 
. Carriage to be performed under one ticket or under ~ ticket and any conjunctlon ticket issued ln connectlon 
therewith by several successIve c.aJrters 15 regarded as a single operation 

.. 
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ARTICLE XVII: LIABILITY FOR DAMAGE 
o ~ , 

ConventIon unless such carnage IS not internatIonal èamage \0 whlch the ConventIon <lpplies ln 
mtèrnatlorfal carnage as defined by the Warsaw Convention the habllity of the carn". :or each 1 

passenger IS hmlted to the sum of 125.000 French gold francs or Its eQUIvalent (US eQulvalent 
a~xlmately $10.000l and ln international carriage as defmed bv the Warsaw Convention as 
amended at The Hague. 1955. the habihty of the ~rrter IS limited to 250.000 French gold francs or 
its equlvalent (US equivalent approxlmately $20.000). ' 

(For Members who are parties to Montreal Agreement) 

Special Agreement applicable ta carnage to. from or wlth an agreed stopping place in the United 
States of America (see applicable US ta ri ffs). .... 

SPE'cIAL AGREEMENT 

, 
'. 

2 .. 

The Camer shall avail Itself of tho limitation of liablhty provlded in the Convention. However: ln 

accordance with Article 22(1) pf t~e Convention (name of Issumg carrier ...... .) and certain other 
èarriers agree that as lb ail internatloP(al carnage by such carners to which the Convention applies 
and whlch according ta the Contraet of Carnage includes a point in the United States of America as 
a palOt of origir:l. a point of destination or agreed stoppmg place: 

(a) 

(bl 

the limit of liabihty for each passenger for death. wounding or other bodlly in jury shall be 
the sum of US$75.000 inclUSive of legal tees and èosts excèpt that. In case of a claim 

1 brought in aState where provIsion is lTJade for separ.ate award of legal tees and cos,ts. the 
nmit shaH be the sum of US$~8.000 exclusive o~ legal tees and costs: ' 

such ca~ers shall not. with respect tb any claim anslng put of the death. wounding or 
other b 'Iy inlury of a passenger. avait themselves of eny cefence under ArtIcle 20(1) of 
the Conv tion. ' 

Nothing herein shall be deemed to affect the (lghts and liabillties of such Carriers with regard to 
any c1alm brought by. on behalf of. or in respect of. any persan who has wllfully caused damage 
which resulted ln death. wounding. or otherbodily mjury. of a p~ssenwr, 

"-
The names of Carriers party to t~ agreement referred te in this Paragraph are available at ail ticket 
offices of such Carn ers and may ,be examined on request Each of such Carriers has entered into the 
said agreement solely on its own behalf and with respect to carriage performed by it and has not 
thereby imposed any liabihty on any other carrier with respéct to the portion of the carnage 
performed by such other camer ar asslfmed any liabillty wlth respect ta the port~an of the carriage 
performed by suclJ other Camer. 

~ 

ln carriage which is not in~atia~al car,~ to which te ~~nven~ion ap'plies: 

(a), Camer shall b~ liabl~ ,far damage to a passenger or 'pis checked baggê!~ onl.,. if such 
da!Tfage has baen caused by the negligence of Camer. If there has been"tontnbutory 
negligence on the part 'Of the passenger Carrier's liabllity shall be subject to the applicable 
law relating t9 cantnbutory neghgence ,. 

(b) the liablhty of Camer ln respect to each passenger for death. woundmg. or other bodilV 
in jury shaH be limlted ta the sum of 250.000 French gold francs o~ ItS eqUivalent (US 
eQuivalent approximately $20.000): provlded that if in accordance lI'Iith applicable law a 
different limit of habulty 15 applicable such dlffere~t lin'lIt shall appty. 

(cl with respect ta delay. Garner shall be l.msJer no liablhty excep.t as provided in- these 
COIlditlon,s of Cardage 

'. 

/ 
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3 To the elltent not in conflict with the foregoing and whether or not the Convention applies: 

(bl 

(cl 

(dl 

(e) 

(f) 

(g) 

,~ 

th) 

(j) 

, 
Carrier is llable only for damage occurring on ItS own 1ane A. Carner 155UI09 a ticket or 
checklOg baggage over the lines of another Camer does 50 only as agent for such other 
Carrier Nevertheless. with respect to checked baggage the passenger shall ais a have a 
right of action agamst the flrst or last Camer. 

Carner 15 not hable for damage to unchecked baggage unless such damage is caused by 
the neghgence of Camer If there has been contnbutory negligence on the part of the 
pas5enger Carriers liablhty shall be subject to the applicable law relatlng to contrlbutory 
negligence. 

\ 

Carrier is not hable for any damage ari5mg from its compli$lnce wlth any laws or 
Government regulatlon5. orders or reqUirements. or from failure of the pa55enger ta "
comply wlth' the same. 

"-' 
the liabllity of the Camer ln the case of damage to checked baggage shall be limlted to 250 

"9 French gold francs or its equlvalent (US equivalent approxlmately $20001 per kllograr'n 
and in the case of damage ta unchecked baggage is limlted ta 5.060 French gold francs or 
its equivalent (US equivalent approxlmately $400) per passenger unless. in the case of 
checked baggage. a higher valuation is declared as provided in Article IX Paragraph 8. In 
that event the liabllity of car'rier shall be limited ta such higher declared value. 

ln the event of delivery 16 the pa!isenger of part but not ail of his checked baggage. or ln 

the evenJ of damage ta part eut not ail of such bâggage. the liabllity of the Camer wlth 
, respect to the undehvered or damaged' portIon shall be reduced proporti6nately on the 
basis of welght. notwithstanding the value of any part of the baggage or cont~nts thereof. 

Carrier's IJabiltty shall not exceed the amount of proved damages Carrier shall furthermore 
not b~ Hable for indirect or· consequéntial damages~ 

Camer is not liable for damage to a passenger's baggage caused by property contained ln 

the passenger's' baggage. /!.ny passenger whose, property causes damage to another ~ 
passenger's baggage or ta the property of carrier shill1 indemnify camer f.or aillasses and 
expenses Incurred by Camel' as a r~sult ther~of. ' 

Carrier IS nQt'liable for damage ta fragtle or peris hable articles. money. jewellery, precious 
metals, silverware. negotiable papers. secuiitles, or other valuable. business documents. 
passport5 and other identifIcatIon documents. or samples which are included 10 the 
pass,enger's checked baggagé. _' . . 

, 
. if a passenger is carried whose age or mental or ,pl')ysical conditton is 5uch as ta involve 

any haZBl:,d or ri5k to hlmself. Camer shall not be liable for any Illness. in jury or dlsabrhty, 
including dea~h, attributable,to suc'h -condItion or for ~he aggravation of such condition. 

, , 

on failure of Carrier. otherwise than in clrcumstances beyond the control of carrier or ln the 
circurristances referred to in Article VIII. to provide space in'the class of service for whiçli a 
reservatÎon has been duly made. in accordance wnh Article VII Paragraphs 1'and 6 hereo!. 
Ca,rQer shall t;>e, hable for damages, 'ustained by. the passenger as the result'of 5uch failure; 
provided that Carner's ltabllity for such failure shall be limlted ta relmbursement Qf the 
reasonable expen5es of the passenger for accommodation. mealS\ communicatIons and 
ground transpor't to and 1rol1'l the airport. and ta compensa te for eny other damages 
sustained by the passenger at a rate not exceeding US$50 per day Of part thereof up to the 
time when carrier 15 able to provide such space Mher on another of ItS own services or ot. 

• the servIces' o~her Car_ri~r. - ' 

\ 
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any exclusion or limitation of liability of Camer shall apply to and be for the benefit Cif 
agents. servants and representatives of Camer and any persan whose alr~raft is used' by 
Camer and such person's agents. servants and reptesentatlves The aggregate amOunt 
recoverable from Camer a[ld from such agents. sèrvants, representatlves and person shall 

, not exceed the amount of Carner's hmlt of liablhty _ 

4, Unless so\ expressly provld~d nothin herem@;;ntamed shall wallle any exclusion or limitatlon- of ' 
liabillty of Carrier under. the Convention or applicable la~,-

ARTICLE XVIII: TIME LIMITATION ON CLAIMS AND ACTIONS 

NOTICE OF CLAIMS ) 
1. No action shall lie in the case of damage to baggage unless the persan entitled ta delivery 

complians to the Carrier fortHwith' after the discove'ry of the damage. anO. at the latest. withtn 
seven days trom the date of receipt; anrt in the case of delay. unless' the complamt Is made at the 
latest within 21 days from the date on which the baggage has baen placed at his disposai Every 
complaint must be made in wnting and dispatched within the time~ aforesaid. 

LlMlT ATION OF ACTIO~S 

2. Any right to damages shall be extinguished If an action is not brought wlthinJwo years reckoned 
from the date of arrivai at the destination. or trom the date on which the aircraft ought to have 
arrived: 'or tram the date on Which the carnage stopped The method of calculating the penod of 
limitation $hall be determi~ed by the law' of the court seized of the case. 

>. 

ARTICLE XIX: MODIFICATION AND WAIVER " 
No Agent. servant or representative of Carrier has authority to atter, modify or walve any provision --< 

of these Çondltlons of, Carriage or of Carrier's regulations, 

ARTICLE XX: MARGINAL HEADINGS '. • 
Marginal hEiadings are for ea~e of reference only and are Qot part of these Conditions Of Carnage. 

" , 
1" • '" • 

NAME OF CARRIER, .•.. , •...... , , ,', , •••••....••••••••.. , , ••••••••••••••••••••• .'. , , .. 

ABBREVIATION Qr NAME ., •. ,."" ..•..•••••••••••.••••.. , .•• , .•••••••••• , .••••••..••• 

Note; Members may ~Ish to~ttaCh a current list of count~ie~ whlch are i~c~uded in the' Warsaw 
Convention and rte Hag e Protocol This list is available on application to tATA, 

i " ~ '" ~';~;., • • - 1 

""t <9 " 

1 ~. -.::-, _____ ...... _ ... _________ .. _ ..... _! __ ::_2_ ............. _ ... ___ .. __ • ___ ~_~._ ....... _ •• ..: ___ ••• _ •• _ ... ~ .... _ ...... ___ • ___ ._. ____ .. _ .. __ : ... _ .. _ .. _____ ..... ___ -.... 

. i 

" 
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CIVIL AERONAUTICS BOARD 

PA.rtT 15O-0VERSALES 

rh<utd l' ER-~ rtfrct". On li. 196ï. 

StcIlOO(iJ IùtulAtlo~ Oat, aH'H'fe-d No doct .... 
2.10 1 ER-~ IG-I~ Do ER-Sl"} 12-~U Do Efl-lo.\O ~78 ·Do ER-I0S6 1-3-79 2102 ER-.'.97 1-27-76 Do EQ-I<;90 2-~79 2bU lb ER-lo.\O 11-3-78 2.103 Do Do 2.10 4 Do Do 2.\O~ Do Do 2.\06 Do Do 2.10 7 Do Do 2008 • ER-Il7S 1>-7-80 2.\09 Do Do 2.1010 Do Do 00 .ER-II;~ ~7-80 00 ER-II89 I-I3-BO 2.\0 Il Do Do 250 12 ER-1O'8 1-11-79 00 ER~Ip90 2-1>-79 

Bec. 
250 1 De!1olttons. 
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board1ng cotlpexuatlon. 
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250 8 Denled boa.rd1ng compenaatlon 
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250.9 Written cxplanl.tlon of denJed board

ine compen.sat1on and bo~ prlor· 
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260 10 Reporta of uc&ccommod .. te<1 pu.en-
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250.11 Publie dUclosun of dellberate over· 
booldnc !.nd boa.rdlnlr proeedures. 

250.12 Disclosure by forcli11 II.lr carriers on 
il'lbound !lhthLS. 

§ 250.1 DdinÎlioM. 

For the purposes of this part: 
"Airport" means the aime.rt at whlch 

the dm,ct or conn~tlng fi(ght, on which 
the pas.seng~r holds confirmed resexved 
,pace. Is planned to arrhe or sorne other 
alrport sen'mg the same, metropolltan 
area that is served br the former, pro
V1ded t11et transportation to ~he other 

(ER-1lB9.8-13-80), 
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fllrport is ILccepted (I.e .. used) by the 
passenger .• 

"Carrier" meàns (a) an a.l.r carrier, 
except a. hellcopt.er opel"&tor, holdln~ 8. 

certl!lcate lssued by the Board pursu· 
ant ta sections 40l(d)(l), 'Ol<dH2), 
.(OlCd><5), or 401<d)<!) ol the Act, au
thorWnli: the transportation of pero 
&ons, or (b) a 'lorelgn route a.l.r carr1er 
holdmg a pennJt lssued by the Board 
pursuant te section 402 of the Act au· 
tho.:uinli: the transportation of pero 
&Ons. 

"Comparable air transport.a.t1on" 
means transport.atlon provlded by air 
carriers or !orelgn alr carriers hold1ng 
certlficBtes of public convenlence and 
nece$~lty or foreh,n permits Issued by 
the -Boe.rd. 

"Contirmed reserved spe.ce" means 
!pace on a specl!lc date and on a lS~lftC 
fljght and c1ass of sem ce of e. carrier 
which has been requested by a pa.55enger 
a.nd 1i'hlch the ca.rrier or Its agent ha.s 
verlfied. by appropria te notation on the 
ticket or ln any I,lther manner pro ... 1ded 
thereCor by the cnrrier's tarilr, Ils being 
reserved for the accommodation of the 
pa..ssenier, f".xcept that "cont1rmed Te
served spar.e" shaU not include verl!\ca
tlons of reserved space on tllghts or por-, 
tians of tllghts oC foreilitl air carriers 
whlch orl-ginate ouislde the United 
States, lis terntorles or possessions, to 
the extent that such verUlcations, are 
onl.Y made outslde the UnlteeJ States, Its 
territories or possa.ss1ons 

"Dellberate overbook.lng" means the 
practlce of Imowingly conIl.rmIng re-· 
served spe.ce for a fl'eater number of 

'passenli:ers that can be carr1ed in the 
,pecl!ic caU or serviée on the ru~t 
IÙld da.te for which con!lrmation la 
li:iven. 

"Stopover" means a del1berate inter
ruption of a joumey by the pa.ssenger, 
licheduled te aceed 4 hours, at a point 
between the place of departure and the 
place of desttna.t{oQ. ' 

"Sum ol the vo.luès of the remtJ.n1ng 
fll&ht coupons" weans the lUlll ol the 
applicable' one-wa.y- lares, inelud1ng 
any surcharges and air traI1!POrt&tion 
taxes, Jess any appllca.ble d.Iseount.s. 

, 
§ 250.2 Applkahilily. 

(B.)Thls part applfes to every carrier, as 
defined in § 250.1, with respect te Its op
eration of t1.ights otlglnatini or terml
natlng at, or serving, a point within the 
United States or If.!. terrltorle5 or posses
sfl)ns. insofar as It denles bOBrdmg to a 
pasSf'nger on a fUght or portion ot: 1'1ight, 
for v.hlch he holrls continned reserved 
spa ce and v'hlch 1s c01ered by a tllght 
coupon namlng any such point: Pro
vIde d, however, That this part shaU not 
apply te Intra-Alaskan service conducted 
wlth airerait ",hose maximum te keoll 

i welght Is 12.500 pounds or less. 

"250-1' 

Part 250 

<b) The r~ulrements of thfs part, 
other than §§ 250.10, 250.11, IUld 
250.12, do not appry on a. mand;.tory 
basls te flIghts from a,foreign country 
to the United States by foreign air car
riers. For these flights, only §§ 250.10, 
250.11 IUld 250.12 are mandatory • 

'§ 250.2& Policy reprdinr den~ boardinr. 

In the event of an oversoJd flJght. 
every carrier &bBll ~DSure' tb.1!.t the 
.5lllallest praeticable number of per
'&Ons holding conilrmed reserved space 
on that fllght are denied boa.rdin.g 10-
voJuntarily', 

,f %50.2b Carrl~n iD ffilu~t yolunleen (or 
. d~nl~ boudine, 

(a) In the event of &ri oversold fiIeht. 
eV'en carrier Âh~ request volunteers 
tor deoled boudiIli belore using ?,nY 
.other bo1U'd.1n&: priority. A "volunteer" 
,ls a penlon who responds ta the ca.rrl
.er's requ~st for volun~rs and who 0 

:w1Illn~ly &CCepts the C8.l1ier's offer of 
'compensation. ln My ~ount. In er.· 

IchAnge for rel1nQuishlng h1s. con!!rmed 
reserved space. Axl,y othl'r pl;.SSenger 
idenied boarding Is ronsldered lor pur· 
lposes of tl113-.pa.rt ta have been cienled 
:boarding Involunta.rlly, even 1! he ae· 
:eepts denied boardlng compensation. 

<b) U B.Il I.nsufllc1ent number ft! vol· 
'unteers come forware!. the carrier May 
deny boardln.g to other pLSSengers in 
acfbrcb.nce with Its boll.rding p:iority 
,rules. However. the carrier' may Dot 
:deny baard1ng to a.ny passeneer tnvoI-
'untarUy who was ea.rlier asked to voJ
lunteer without h&vtng been In!ormed 
Ithat he wu ln d.a.nger oC belng deo1(:d 
lboardlng . lnvolunt&rlly and the 
:amount ot: c6mpellAtlon te wrJch he 
would have been tDtitled ln that 
event. Pl 

, .,...,.. 

:§ 250.3 BoÙdin, prioritr ruln. 

'~ (a) Every c:arrie: Ihall esta.hUsh prI-
rit Y rules and C1tfterla. for determin

ini whlch passengers holding con
!irmecL reserved space ahs.U he de:ued 
boardlng on an oversold rught ln the 

vent I.ha.t &Il lnsu!!Ic1ent number of 
olun~rs come forward. Su ch nlles 

and criteria lbAll reflect the e~1J;:n. 
tlons of the c:arrier aet !orth ln 
§§ 250.2& and 250.2b ta mln1rn ize lnvo!
untary deDied boa.rd.!ng LIld ta reQuest 
volunteers, IUId IbaU he wrttt.en ln 
6uch m.s..nner as to be unden;t.P.nciable 
,and m~a.n.Intful te the avera.ge passen· 
Igel'. Sucl). rules Md cri~rla &hall net 
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make. g1ve. or cause any undue or un. 
reasonable prefe~nce or a.dvantage to 
MY parttcular persan or subject any 
part;tcu1a.r Derson ta any unjust. dJ..s. 
crlminatlon or any undue or unreason· 
able p~jud1ce or d1s&dvantage ln any 
l'e5pect what.soever. 

(b) Even carrler stwl flle ln lUs 
tari!! lu boarding priority rules and 
criteria. Including a COpy ot Its wr1tten 

/' 5tat.ement expl:dnlns denled boarding 
compensaUon and boardlni proce
dures, 8.3 descr1bed ln § 250.9. 

(c) Even ca.rrter stuill me with the 
Chief, Ta.ri!fa Section. Bunau of Prie· 
mg and DomesUe Aviation, that por
tion of lu c:urrently eftectlve company 
rnanual I.nstructlng employèes on 
boa.rdi.ng proœdures and l'rioritles in 
the event aC an overwld rught. Any Te' 
vision of tha.t portion of the manual 
must he me<! within 15 dAY5 of lts 
adoption by the carrier. 

~ 25<1.4 1'" ~ boardinr cOmpetl&aliol\ 
tariffc." "tJuld.~ d.m~ 

Ca) Even caz;ner sha.ll fUe tarifts 
provt~ comptnsatton far pr!.SSengers 
halding coni.tn:ped reserved space who 
are denied arding !nvaluntarUy 
from an ove Id mght that deparUI 
wlthout UlaM: ssser.gers. The tarlffs 
shall incorpora the arnount of corn· 
pensatlon cl d ln § 250.5 and the 
exceptloru ta el! bUity f.:r -compensa.· 
tlon described,ln 250.6. 

n)} The tartrls s ail spei:1.{1 that the 
earrler will tende on the day and 
pl.ll.œ the InvQluntary denJed boardrng 
OCCUr5, .the appropriMe compensation. 
which. If aœepted oy the pa.s.senger. 
~hall constltute lIquldated damages Cor 
nU damages lncurred b1 the pe.ssenger 
as '1\ ~ult of the carrl.et's fs.1l\!l& fa.11-
ure ta provlde the pl'.ssenger with con
,:ti .. --med resenre SJ)ace. 

• ,. , 

§ ~.5 Amount of dtnied boardinJ «lm· 
~nsation for paaa.enleTS dtnied board· 
in,J involllnbriJ,r. 

: Subject to the exceptions provlded 
ln § 250.6, the t.lui1!s required b1 
§ Z50.4<b) shall provlde for compensa· 
lt10n to he paid a pa.ssenger denied 
'boardl.rlg lnvolunt.a.r1ly !ram a.n uver
sold flIgbt at th~ rate of 200 percent ol 
,the sum of the valUe3 ot the p:lSSen· 
.ger'lI rem.:Un1ng fUght coupons up, te 
,the passengers nest ,stopover. or tl 
Done. to bis destination, wlth a $'15 
tnln1mum n.nd a UOO ma.xlmum. Eow
e~er, the com~lUattoD Bhp.ll be one· 
bill the IUllO\l."1t de:!Crll:>ed above, with 
a $37.50 rnlnlmum and a $20() maxl· 
mum. il the carrier arranges for com· 
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pa.ra.ble e.l..r tra.nsportatlan or othe'r 
trabsport.3t!on a.ccepled (i.e .. used) by 
the passenger, whlch, at the tlme 
e1ther &uch I\.IT1Ulgement t.s made, t.s 
pla.nned te arrive at the alrport of the 
pa.ssenger·s next stopover, or il none. 
at tbe airport af the passenger's desti· 
nation not latei"than 2 houq aCter the 
Ume the direct ai connecttng fi!ght on 
wWch the conflnned space t.s held t.s 
pla.nned to arrive. In the caGe of Inter· 
state and overseas aLr transportation, 
or." hours aIter such time in the case 
of forelgn air transportation. 

1 :!50.S Ex~pt\on. to eliribility for denltd 
boanUn, compenution. 

A passenger denied boatdl.ng InJt. 
untarlly irom an oversold fl\.ght shall 
Dot be ellgible !Ol\ denled boardl.ng 
compen.ss,tion I!: 
·(al né ~r d0e3 no .. present 

h1mself for carrùl.ge at the appropria.te 
Ume 8Jl.d place. having cornplled !Ull} 
with th. carrier'3 requ1rement.s &.1 ta 
ttckeUng; check-ln, a.nd recoruLrrna.tlan 
prOCedures- and belng accepta.ble for 
transportation under the carriers 
ta.n.ff; or 

,/' <b) The fllght for wh1ch the p!I.SIlen
ger holds canI!rmed reserv~ spe.ce 15 
unabjl ta accommodate h1m\.beanue 
or: (1) Oovemment reQuisitlon of 
space; or (2) su~tHutian 01 equlpmeDt " 
of lesser capaclty when reQu1red by 
operatlonal or sa.!ety rea.soxu; or 

(c) The passenger is o!!ered aaam. 
modatlo'ns or t.s see.ted ln a. section of 
the alrc.. .. a.Jt other than that spectlled 
on h1s tick.et st. no extra. charge, 
except that a. .p~nger seated ln a 
section for whlch a lower rare 13 
charged shall be enUtled to an appro
prla~ refuncL 

§ 250.1 Denled boatdlng COmpens4ÜOA 
drafta. ' 

§ 250.9'" Wrl~n uplan.tion of d2nlffi 
boa.rdlnJ compensation Md bo!ll'dm r 
prloritlea. 

(a) Evèry carrter sha.ll turnish pJ.S. 
seng~rs who are c\enled boardlng lnvol· 
untar1ly from ~ht.:l on wh.!ch they 
nol~ con!1rmed reserved space, Imme-

, 

<11a.tely after the denled boardlngo 
oœura, a wr1tt.en'stJ,kment explatning 
the term.s, conditlo!l!l, and lln:tItatloD.! 
of den1ed boarcl.l.ng compensation. and 
describing the ca..rr1er's boa.rd1ng prior· q 

Ity rule:s and crtterl&. The cs...-ner shAll 
8.lso fu.rtlish the *<st.atement ta any 
person ut)On reQue3t st aU airport 
ticket selllng positions whlch are ln 
the charge of Il per:lOD employed el:
cluslvely by the ClIJ."lier, or by It joLnt.l:r 
;.vi th IUlO ther perD') D or pe T5OIl.!, ntid rù 
al) bos.rd.\ng locatloIU be~ 'USe{\ b,. 

'the C3JT1er. 
<b) Prior te !~hIng such 8ta~· 

ment. te any person. each c.s.rr1er shaU 
flle a copy ol the sta.tement or a.ny le

vision tht;reef lu lu tarl.U, a.s prov\d~ 
ln § 250.3. The langUage ot the stat.e
ment or rerulon must have the prior 
lpprova.l oC the Board imless lu text t.; 
as prescribed ~low. <Applications for 
alternative wo~ 01 the statement. 
shall he med 'with the Director. 
Bureau o! Prlclni" a.od Domestlc Av:!-
atlon.) , 

CO!DDfSAn01f ~tt Dnrrm BoAJUlCl'G 
\. . 

il you have ~n denl~ a. r~rv~ 
seat on [name of air carrierJ, j'ou' o.n: 
probably entltled to monct.ary CO!n
pensatlon. This notice explalru the 
afrllne's obl1gatloD.S and the pa.s,o;.en· 
ger's rishts Ln the ca.se of an over..,old 
OIght, ln a.ccordAnce w1th regu!3tlons 
)f the U.s. Chil Aeronautlcs Board. 

4 

(a) EvelY camer shaU tender to Il 
p8Bsenger eligible for denied boarding 
compensation, on the day and place the 
denied boarding occun. except as ,... 
provided ln plU'Sgrsph (h). a drafl far the 
Bppropnale. amount of compen~atlon 
provided ln 1 Z50 5. 

, ,VOLtmn:D.5 .... ,-n BoAllDmo PlUOarn:.::'l 

(b) Wbere a carrier a.rrange~. far, the 
palSllenger·s coDvenience. s1temate 
meslU of ttsoeportatlOD thst depllrU 
belote the draft csn he prepared and , 
given to the p8~en8er, te~der llball he 
made by mail or other means wilhin 24 
hours after the tilDe the deo1ed boarding 
OCcut!l. 

250-2 

i If a ruiht !.s over30Id (more ?!."i3en
gers hold confirme<! reservatlùru th!'..?) 
Ithere M"e &ea.t3 a.va.Ua.ble), no one ms] 
. he dented boardlnz a~tn.s t h1s wi..lJ 
'unW a.lrllne personnel !lrst n.:ù. ror ',01· 
unteen wha wùl gtve up thcir resern· 

- tian w1.l.llngly, ln e:<chs.n)le ror a Pll.7-
ment of the a.lrllne'3 chooslng. il .h~re 
,are not enou~b. volun~r.I, other ::;p_:
.c.e~gen may he denled boe.rd1nl !.r.vol-
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untartly, ln ILCCOrdance w1th the tol
lon1g board1ng prlonty of [nome of 
e.lr carr1erl: [In th1s spa.ce carrier ln· 
IICrt3 It.s boardlng pIiority rules or a 
summa.ry thereof, ln a. manner ta be 
understandable to the a.verage passen· 
!rer.] 

COMl'~SA:rIOIf J'OR OOOLU1'I':rART 
Dt:l'fm) BOA.Rllma 

U you ue denled boarcllng lnvolun· 
t~üi.ly,. YO'U t.re entltled ta Il pe.yment 
ot "denJed board1ng compensation" 
tram the a.lrllne ULless: (1) you Mve 
not fully cotnplled with the afrUne's 
tIcketiD&, chedt,1n, and reeon11rmatlon 
reQl,IJrements. or you are not &ec:ept
able for tnulsport.&tlon under the Lir· 
Une'a ta.r1lt flled w1th the CAB; or (2) 
you are den.fed boa.r~ because the 
llitht ls caneeled; or (3) you are den.led 
board1ng œa.use of Governme.nt reli' 
uisiUon of ;pa.ce or Cecause J 8. m1!!.ller 
capaclty aireraIt WI/.S &ubstttuted tor 
!&1'ety or opera.t1oDAl rusorus: or (4J 
l'OU are o!tered a.ccommodatlooa ln & 
&ect~ of the a.1rcraIt other thàn that 
5~Uled ln your ticket, at no extra 
'cblll'ie. <A pSJiR~er seated ln a sec
tiO:l ror whleb a 101ger lare b charged 
must be d,ven an approprlate ~!und.) 

AxotrX'r or DI::lm:D B<!AlU)Jl(Q 

COIaOUl"IOlf 

~ers who Ife ellg1ble tor 
~en1ed boa.rdiog compensation mll5t be 
oUeffi1 à payment ~usl to the lIU!X1 ot 
the fs.ce valtletl of their ticket ooupall5 • 
.nth & $37.50 lJl.InImum and $200 au.x1. 
muro. B'owever. 1f the a.lrllne èannot. 
urange 'al temate transportl.tloD' (see 
~low) tor the pa.&&enger. the eompen. 
&stlon Is doubléd ($75 min1rnum. MOO 
ma.xlmum). The 'value' of a dcket 
COUpOn Is the one-way tare for the 
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-ta the pa.ssenger wlthln 24. hours. 
PilsSE!I'GDt'S OPl"IOlfS 

Acceptance of the compensatlon"'(by 
endorsing the check or d.r\!..ft mthin 30 
days) reuéves [name of air carrier] 
trom any !urther llabillty to the pa&
senger caused by It3 (allure ta honor 
the conllnned reservat!on. However. 
the passenger may decllne the pay· 
ment and seek ta recover damages ln ~ 
court of law or in sorne other manner: 

§ 250.10 R6p«ta of unaooommodated 
PU&eOgfJfS. , 

Every carrier "haU file, on a monthly 
baBis, the jnfarmBtlon tlpecified in CAB 
Forro 251. The reporting buis shall be 
ail nigh~ originating or terminating al 
or lIervicing, a point within the United 
States Ot ilJi tenitories or pofIsea.sÎons. 
The reports are lo be 6ubmit!ed within 
30 days af~ the month coven!d by the 
report. 'Aotal Boardings" on Une 7 of 
Fonn 251 ,hallinclude only psuengera 
on Oights for which confirmed 
re'l!I'VI'Itions !Ire offered. For 
international fligh19. "Totel BoardIngs" 
shall inc1ude only pal!.sêngers an f1ght { 
se~nls 10 or tram the United Stali!s 
that are .ubject te Part 25û. Vld (or 
which conIiimed reaerva tians are 
oIfered. / 

.1 

~rs ~~ ta live t.p the Ir reservatlan L1 
exchange tor Il paymenl of the LlrHnc 3 
chooslni. If there lU'e nat eoouglÎ'-\ t'lu;:· 
~rs the alrUne ",t11 den)' boudlntJ»1p ott.er 
tH!TEOIU ln to=rdanCC 1IOI.th lu:,'t/'lrtlcular 
boudinlt prlor1ty. Wilh tew exotptlons p<'r· 
&Ons denlt<1 bo&.rû1nl: lnvolunt.uUy lU"/! "r.ll· 
Ut<1 to eompcnaa.tlon. The complete ru],., 
Cor the pa.Ytncnt of comP1;.m&tlon &ni! .. <..( t\ 
drUnC·5 boardl.oa' prior1lle.a are IlvllUlI.bII" ~l 
&il ~rt ticket c:ounten ,.;nd ~ lo
cations. 

(b) EveIl' carrier shall lnc1ude v.1th 
Jt8.Ch tlck.et. &CId in the Unlted sta!.es 
'the notiee set torth in pa..~ph (al 
of thls section. printed ln al. lee.st 12, 
~1nt type in lnk eontra.stl.ru; with the 
stock. The notice ma.y be printed on a 
~ps.rs.te p!ece of pll.per, on the ticket 
~tock. or on the ticket envelope. 

1 

(c) It. "hall be the responslhUit~' c! 
w:h carrfer ta ensure that trevel 
'agents I.uthorlzed ta ;;eU air trt .. !u:por· 
taUon tor that ca.rrfer complY with the 

Jnotlce provisions of pua.en.phs (al 
'\Od <bl of th!s ~Ion. 

<dl AnY ca.rr1er th8.t wishes ta ~e s. 
1lsclosure DoUce of Its own wordin:r. 
lut eon~i the substance o! the 
anglllLge prescrlt.ed ln paracraph (r.) 
lf this section. m8.Y .,ubstltute li. notIce 

, oC lts own worcUng upon "pproval b, 
tbe Board. Applications for &~ch C?· 
tftt>val &hall "" fUed with the Direcl~:-. 
Bureau of Prlclni' IUld Dolllest!C A\!· 
.. tian. 

! :SO.12 Dllclotun Il,. (ore1cn air u.rrl .. n 
on Inliound mg' 

ru,he illown on the coupon, Includ1oK.. ____ _ ", 
(a.> An}' forelrm atr carrier eng~ged 

ln forelgn air transportailon that dOf>S 
not have on flle ",·lth the Board tar1f~s 
conformlng 1;I.\lh §§ 250.3 and 250.4 of 
thls part for Inbound trafflc to the 
United States shaH Include the follo'\l.· 
ln~ statement at the end of the notices 
requlred by pa.ragraphs (al and (b) c! 
§ 250.11: 

e.ny lureharZI! and 6.1r traJl$portaUon 
tax. minus a.ny &ppIJc:able d15count..-~All 
fUght couPOns. lnc1ud1ng connect~ 
fllght&, to the ps.ssenger's de5tlnation 
or flrst ~hour rtopover a.re U6ed to 
compute thé compem&tlon. 

'Altems.te transportation· Is air 
tn.nsport.&tlon (by I.Q a.lrllne lIcensed 
by the C.AB.) or other tra.nsporta.tlon 
u.sed by the passenger whlch. at the 
Ume the &n'Cl.Itement Is tnA.dCy Is 
pla.nned ta e.rr1ve Ilot the pa.ssengers 
nen seh~uled atopover (of 4 hours or' 
longer) br destination no later than :1 
heurs (for fllghts W1th1n US point.!, 
fnclud1ng;, terrltorles and possessions) 
or 4 hours (for IntematlonsJ rughts) 
a!ter the passenger's orlc1nally sched
uled arrlveJ tJ.me. 

M'rrB:OD OP PA na:JiIT 

The Il.Irllne must glv., each passenger 
who qus.l.l1led for denied boardtng 
co!DpensaUon, a paymeot by check or 
dra1't tor the I.!llOUllt specûled above, 
on t.he ciay ~d pla.ce the tnvoluntary 
d~ed bo~ OCCtlr:5. However. if 
the E.irllne arranees IÙternate tra.Il.!
;:x;rtatloe for the passenger's convee. 
Senee thll.t deps.rts be!ore the paYment 
can be made, th .. payment will be sent 

ŒR-1l89, 8-1~ ~'" '-
~ ~"'-«J, 

§ :00.11 Public dl.c101ure or ddlberate 
onrbookin, and boudine procedures. 

(a) Even' carrier shall cause ta P$. 
d.1spl&yed contlnuouslY ln a eonsplcu. 
ous pubUc pl&ce at ea.ch desk. staUon. 
s.nd position ln the United States 
wblch Is in the charge o! a person em· " 
ployed exclusively by it. or by it joint-
ly with another person. pr by ànY 
a&.gent employed by such air caq;jer or 
forelm air carrier, to seU tlckeLs ta 
passen,en a slgn, loc.ated so as ta be 
cIearly visible IUld clearlY reada.ble ta' 

'the traveling pubIJc, whlch shall have 
prlnted thereon the foUo,wing state-
ment ln bold·(a.ce type at least one· 
fourth of ln lnch h!~h! 

NonC1:-1Ovz::1u1ool!Wfc OP FucHl"S 
AlrUne ntchta m&1 Ile overbooi;ed, Uld 

1.here 11 a al1l:hl ch..nce that A ~lI.t will nol 
be avinable 00 a nli:ht Cor whlch a ~rson 
hu a conllrmed restrvatlon. If the rueht I.a 
overbooked. no one ~i11 Ile denled .. l!C&t. 

untll I.!rll,ne ~r:sonn~1 !lhot LsIc for volun. 

250-3 ' 

[Namtl 01 camer) does not offer the~~ 
amsumtr protectfor.s on inbound ntlthts ta 
the United States. 

<b> The 5t.alement requ1red by thls 
sect.ion shan be prmted ln type at le~t 
~ point.. larger thanJ that of the no· 
tlces reQulred by section 250,11. and 1:1 

Ink cor.trastlni: '\'Ilth both the stOClt 
and the section 250.11 notice. 

(c) lt shall be the responslbllity 0: 
'each such carrier to ensure that trM!'l 
agents authorlzl!d to sell air trar.~por· 
tat!on for that carrier co:nply wi~~ 
thls section. 

-/ 
Non:.-The reportlni req'l1rements c<)f.· 

talned ln ICCtloDi ~o 3 IUld ~o ~ bc.~c be-n 
I.pproved br the U.s ~ernl Acco\l:lUu: 
Of!lCC_Ulld,er N.o-,-~189~_26 <&9(73). 

TS.43 
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SECtION 6 ;- ItERO~INGS AND REFUNOS 

REVISED ROUTINGS, FAILURE to 
. 

CARlI::, HISSED C:ONNECTIONS ANOchENIED BOARDING COHPE!\SATlON (Cont inueÙ 

(E) DENIEO BOARDING COMPENSATION 

... (Applicable from points in Canada to lIè~a, the Bah'amas. and points in the Caribbean 
and Europe served hy Air Canada, betwee~ p~ts in Canada .md ,points in the United 
Kingdom served hy Air Canada, also from Antigua, Rahamas, Barbado5, Bermuda, Guadeloupe 
Ha1ti and Martin1que ta points in Canada.) 
When carrier f.s unable ta provide previously c:onfirllled spac:e due to more passengers 
holding confirmed reservat10ns and tickets on a filght than there are available seats on 
that flight, such carrier will: 

(1) 

(2) 

Hake a request for p~rsons who are willing to voluntdrily cellnqulsh tneir çonfitmed 
reserved space in which case those person. would receive compensation in an amount 
determined hy the carrier and -onllard carriage arranged by the carr1'er ln accordance 
vith .ub-paragraphs (3) and (4) bel 011. the request for 1I01untecrs and tf,e se1ecti~n 
ot suc:h pets,ons ta be denied space shall be in a rnanncr deter,mined solely by c,rrier. 
,Provided, hOllever, that carrier 101111 not later deny boarding to a passenger 1n101un
tarily if that passenger lias earlier aSked to volunteer without hàving boen inIOrQ~d 
that he was ln danger of baing den.ied boarding involuntarily and the a:lount of 
compenla t1çn to whlc h he IoIould M ve been en t 1 t led ln tha t even t. 

If the number of persons willing to voluntarily rellnquish conflrmed reserved splce 
15 lnsufflclent to provide splce to aIl remaining per~ons holding confirmed reserveG 
Ipace, other passengerl may he denled boarding Involuntarily. beginning wlth the ' 
lait passenger 'to arrive at the ticket 11ft point. except pa,ssengers travelling due 
to death or nInes5 of a member of the. passenger' s family, àge'd passengers or 
unacc:ollpanled chlldren., , 

(Continued on next page) 
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22 iEVISED ROUTlNeS, FAILURE 10 CARRY, MISSED CONNECTIONS AND DENIED BO~~DINe COM~ENSATION (Continued) 

"-
1 

1 
! 
! 

(E) OENIED BOARDING COMP5NSATION (Continued) 
(3) Carrier causing the passenger ta he delayed will transport persans who are denied 

confirmed reserved space, whether voluntarily or involuntarily, on lts next flight on 
which space 18 available, at no additionai cast to the passenger regard les! of clasa 
of servicej or ' 

(4 ~f the carrie~ cau.ing such delay i5 unable ta provide lonward transportation 
acceptable ta tbe passenger, the carrier will provide such transportation on the 
services of any other carrier or combinat ion of carriers in the 58me clas! of service 
as pa9sepger's outbound flight or in a different class of s~rvice at no additional 
cast to the passenger and subJect ta the availabllity of space and acceptance by 
the passenger providing such fl1ghts will be used w1thout stopover and will provide an 

\ 
earl1er arrivaI Ume at the passenger' 8 destina tion or next pOint of stopover or 
tran.fer point; 'and 

ei) Wben passenger who i9 delayed has not voluntarily" rel1nquished confil1lled reserved 
, .pace in accordance with (1) above, carrl~r causing such delay will compensa te such 

passenger for carrier', failure to provide confirmed space as follows: . 

(a) Conditions for Payment of Compensation -
Subjéct ta .the exceptions ln this subparagraph, carrier will tender to the 
passenger the SQount of compensation speclfied 1n subparagraph (h) when: 
(i) Ps •• enger holding a ticket tor confiraed reserved space presents himself for 

carriage at the approprlate-time and place, having complled fully wlth the 
carrier'. requlreQents as ta ticketlng, check-in and reconfirQat1on 

, procedure, and baing acceptable for transportation under carrier's t~riftj 

'" 

and • 
(i1) the flight for which the passenger holds confirmed reserved space i5 unable ta 
. - accOllllllodate the passenger and depart" without him. • 

.a. EXCEPTION 1: 

EXCEPTION 2: 

The pauenge? 10/111 not be eliglble for compensation if the fl1ght \)n 
vhich the passeng~r. holds confirmed reserved space 15 un"ble to 
accommodate hlm because of government requlsition of space. 
The passenger will not be eligible for compensation if he 1s offered 
accolDIIIodations or 1s seated in a section of the aircraft ether .than that 
.pecified on his ticket at no extra charge, except that a passenger seated 
in a section for ",hich a lower fare applies shall be entitled ta an 
appropria te r,fund. 

(b) Amount of Compensation Payable 

Â (i) Subject ta the provisions of paragraph (5)(a) of this rule, carrier wll1 
tender l!quidated damage! in the amount of 100 percent of the sum of the 
values of the passenger's remalning flight coupons of the ticket ta the 
pal8e~s next stopover, or if none, to his destlnatlcn, but not leu nor 
more than tha &mounts shown below against' each country: ,. . 

Not less than: Not more than: 
Antigua (Eastern Caribbean dollars) 110 450 
~hsmas (Bahamian doUars) 45 170 
Barb.dos (Barbadian dollars) sr JJ5 
Benuda (Bermudian dollars) 4S 110 
Canada (Canadlan dollars) 50 ' 200 
Guadeloupe/Martinique (French francs) ISO 715 
liait! (Ha1tlan gourde) • 210 840 

incurred 
Such tender, if accepted by the passenger and paid ~Y carrier, will 
constitute full compenBat10n for aIL actu~l r an~cipatory damages 
or to he Incurred by the pass .. nller as a res It of/carrier'. faUure ta 
provlde p;,Isst!nger wlth conflrmed reserved pace./, ____ 

United K1ngdom (U.K. pounds) , . ~5i:: 10" 100 

• ' ;, (Continued on nnt page) 
~ r ~ / 
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22 REVISED ROUTI::CS, FAII..ÛRE TO CARRY, mSSED CONNEC1'IO:'S jDEMED 1l0ARDING CO:IPENSATION CC oncluded) 

CE) DENIED SOARDING CO~iPErlSATION (Cone inued)··, , 

(5) (b) Amounc of Compensation Parable: (Conttnued) 

.. 

o 

(H) For the purpose of this rule, ~he value of the remaining fl1ght coupons 
o~the ticket shall be the sum of the applicable one way fares or fiity 
pe'rcent of the applicable round trip fares. as the case may be, 
including any surcharge~ and dir transportdçion taxes, leu any 1 

applicable discount. 
(111)' Sald tender will be wade by carrier on the day and at the place where 

the failure occurs, and if accepted will b~ receipted for by the 
paslenger. Provided, however, that when carrier 'arranges. ,for the 
pas.engcr's conven1ence, alternate means of, transportation wh1ch 
dep.rts prior ta the Ume such tender can -ho made ta the passenger, 
tender shall be made by mail or other means within 24 hours after the 
1;illle the fallure occurs. 

(6) Carrier shall furnish aIl passengers who are denied boarding involuntarily froQ flights 
- on which they hold confirmed resuved space a ca"py of the foU.owing \lritten statement: 

COHPENSATlO:: FOR DENrED BOARDING 

If you haVI! been dentéd a 
ta monefary compensa tian. 
paSSénger' s rights ln the 

reserve3 Seat on Air-Canada, you a~e probably èntitl~d 
This notlce explains the airl1ne' 9 obligations and t~e, 

case of an oversold flight. -

VOLUNTEERS ;'::0 BOARDING PRIORITlES 

If • f11glte 15 o~ersold (more passengers hold ~onf1r~Îx! reservatlons than there are 
luts av.ifable), no one rnay be dcn1ed board1n" against\hh will untll airUne 
personnel first alk for volunteers who \lill give up theiT reservations willlngly, 
ln exchanlle for a paymel1t of 'thij airline', choosing. If there are net enougll 
volunteers. other pas8~ngers oay be den1ed boarding lnvoluntarl1y, beglnn1ng wlth 
the bat passenger to arrive at the ticket Hft point, except passengers travelling 
due to d!=atlt or illness of a cC:lboer of the passengér' S falDUy. aged pass~l'\ger~r 
~naccollpanied chlldren. 

COMPENSATION FOR r:,VOLUNTARY DENlEO BOARDING 

If you are denied boarding involuntarlly, you are entltled ta a payment uf "denied 
boarding com~ensation" froc the air11ne unless (1) you have not fully complied 
wlth the airline's ticketins, check-ln r ~confirmation requiremeiits, or you 
ara not acceptable for transjlor:<ttion under the airline's tariff filed wleh the 
CTC; or (2) you are dem.cd board1ng bccause the flight 15 caneelledj or (3) you 
.ire denied boareling becausé or &overnQent r~quis1tI01) of space or (4) )OU âre 
oftered accoQlllodations in a section of the aireraft other than chat spec1fled in 
your ticket. at no extra charge. (A passenger seated in a section for whlch a 
lower fare 1.s chargecl must be given an approprlat~ refund). 

(Continued on nexC page) 
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21 REVISED ROUTlNGS, FAILURE ro CARRY, :USSED COIlNECnONS MD DE~IED BOARDING CO~IPEt;SAnO:\ (Conel Ud1!1) 

(E) DENIED BOARDING COMPENSATION (Continued) 

(6) (Conclnued) 

\; 

.... 
ISSUED: 

, 
~0UNT OF DWIED BOARDING CO~!PENSAT10N 

A Passengers who are ellgible for denied board!ng compensation must he offered a 
payment equal to the S~ of the face value of.thelr ticket coupons with a ci~i~UQ 
or maximum amoune as listed ~low agal~st each country: 

) 

1 

.. 
Antigua (Eastern Carlbbean dollars) 
Bahamaa (Bahamlan dollars) f 

Barbados (Barbad1an, dollars) 
Bermuda (Betmudian dollars) 
canada (Canadian dollars) 
Glladeloupe/Mùtilllque (French francs) 
lIaiti (Mattian gourde) 
United K1ngdom (U.K. pounds) ~ . . 

, 

. 

. 

Minimum Haxlmuc 

- 110 450 
45 170 
85 'Jo ~35 
45' 

, 
170 

50 200 
180 715 
110 - 840 

10 .100 
• 

The 'value' of a ticket coupon ls the one way fare for the fltght shawn on ~he 
coupon, Inclu~ng any surcharge and air tr~ortatiun tax, minus Any applica~le 
discount. All flight coupons, inc1ud1ng connecting flights, to the passenger' 5 

de&tlnatlon or first 4 nour stopover are used to compute the coœpensation. 

METHOD OF PAYMENT 

The a1rline mUlt g1ve.each passenger who qualifies for ~enled boardlng com~~sat~n 
a' payment by check. or drafe for the·amount spec.1fied above,' on the day and ?lac:e \ 
tne involuntary denled boarding occurs. However, if the airline arranses 
alternate transportation for the passenger' s convenience ,chat d'eparts before the 
payment can be made. the payr.lent will ~e sent to the passenger wit"1n 24 hO·J~s. 

PASSE~GER'S OPTIONS 

Acceptance of the compensation (by endorsing the check or draft wlthln 30 dAYS) 
rt!Ileves Air Cànada fraI:! any further liabllity to the passenger c8used by 1:,5 
failure Co honor the confir .. ed reservatlon. However, tlle passenger rnay dec~ ine 
the payment and seek tu recover d~mages in a court of law or in some other ~a~ner • 
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PART 252-PROv.rSION OF 
OESIGPlATEO "No-~W.OKING" AREAS 
MOARD AIR CARRIE~ 

• (1 .... 4 AI EJl..aOO .trecl:1n 1111,. 10. 1078.) 

A. atn,nded by the lollowinc rtcuJ.ûomo wblch .,. 
~t1J1 in effeet as of 6i6li9. 

~ctlo,,111 Rtllllau ... Date 
d'tel'" No. ... olf""," 

252.1 ER-I091 ,2-23-71 
Do ER-112e S-U-'191 

U2.1. Do Do 
2S2.2 Do Do 
2.."2.28 Co Do 
U23 Do Do 
2S2..e ER-112Z ~10-71 

-

Sec. 
252.1 Applkablllty. 
252:1& Spec-.aJ ~errecatlon 01 ch/ar and 

pipe smatera. 
252.2 No-smokinr areas.. 
252.2& Ban ,on smoklnc \\hen ventilation 

systems not full y !unctJonlnc. 
252.3 En!oreemtnt. 
252.4 Manual contalnln" rampany rules for 

smokllll by pusenllt!rs aboard alrera{L 
252.5 Board may rnt'dI!Y manuaJ (lJles to 

"Conform them ta the provisions Dt thls 
P&rL, ' 

f2S2..1 ~. 

Thil put establi.hes ndea t'or the 
smo/cll18 oltobacco aboard aircrlij\. ft 
appUes to each direct air carrier tha. 
hold. a certificate of public conveniencc 
and necellity authorizing the . 
transportation of persona, Il.ued unèler 

• S\tction 401 of the Act and to commuter 
air clmiel'1l reg1stered under Part 2ge of 
~s éhaptl!!r in that p.ut or their 
operatioQl veing aitUaft designa1ed to 
have a P"~ capapty oC mon than 
:;0 leata (bereinarter called "CiUT!en'"). 
Nothing iD thi. re-gulatÎon .haU ho 
deellled ta J'eQWle .uch carrier 10 permit 
the smoking or lob-"CCO a boa rd airer.n. 

(ER-lUe, 6-2"2-79) 

503 
CIVIL AERONAUTICS BOARD' 
ECONOMIC REGULATIONS 

§ 252.13 Sp~c."lal segregation of cigar and' 
pi~ SmOKers. 

CarrIers slJall adopt and enCarce 
mIes provlding for special segregatIon 
of c,igar and pipe -smoka-s. and Cor 
such other procedures as may be nec
essary ta avold exposmg persans 
seated ln no-smoking areas to smoke 
Iram clprs and pIPes. 

-....J 

§ 252.2 ~o-limokln, ar~u. 

carrIerS shall ensure that non-smok· 
ln" passengers are not. unreasanably 
burdened by breathlng smoke and to 
that end shall provlde at a. mlOlmum: 

(a) A no-smoking area for eaeh class 
of service and for charter service: 

(b) A- no·smoking section of at lèa.st 
t'Wo rows of seats: 

(c) A suificlent number oC seats ln 
the no-smoking areas of the aricraCt 
10r ail persans who wish to be seated 
there: 1 

Cd) SpeCifie provisIon for expansion 
') 01 na:smokmg are~ lo meet p3l>Senger 

demand: and , 
(e) Special provislcms to ensure that, 

if a no-smoklng sectIon is r>laced be· 
t"'een smolung sectil.lns, the non·smoj(.- " 
Inll ~assen,ers are 'not unreasonabl)1 
burdened. 

f 252.2~.n On Imokln, .. hen .~ntilatlon 
')'Iltma nOI fuIlY,functionln,. 

Carriers shall adopt and enrorce 
rules prohlblUng the smoklnt of tQ
buco whenever the ventllati'on system 
15 not fully lunctlonlng. A ventilation 
systeni shall be consldered full)' fune· 
tlonlng only v:hen ail parts' are in 
workln, order a.nd operaUng at the ca· 
paclty designed lor normil ser\"ice. 

f 

f ~5Z.3 Enrorcl!menL 

Each carrier shaIi take su ch action 
~ Is ne("essary to ensure lhal smoking 
is not pennltl~d in no-smoking areas 
and ta enrorce It5 rutes ~Ith resptcl ta 
the segregation oC passengers ln smok
Inl: and no·smokinll: areas. 

252-1 

, 

Part' 252 

f 252.4 Ilanual eQ('ItaJn~ oorr.p&r'Iy r~ 
ror II1lOIUng by ~~ ~rd ...rren:.:t. 

Each air camer ~iect ta this put 
.haU main Iain an employee XIJIiJlual 
contaÏIliDg COICp.a.1lY ~ for lmokiJ:;j 
by palleDgetl .board air:::re..ft. 1'''''0 
coplu of luch manueJ aheJ1 he fi.led Y-1CJ 

the Bureau d( ConS\l.ClU Protec1ioo. llod 
Mlvilliona and\unendmenu ,hall he filed 
within lS da~. following adoption by 
the company. ... 

§ 25:!.~ , Board may m()dlf.' manu al rules to 
ron(orm them 10 \hl! pro\llians of OIIS 

----- par\. 
I! the Board flnds that any company 

rule set lorth ln the rn4nuall~ at \arl~ 
ance ',\,th any prO\IS1Cn of b_~ ~. n. 
the Board may by arder madl!Y sur!"! 
corr.pany rule to the ex:~nt neces!>:;.r:, 
to caniorm the rule lO ;,~c prOIISl,ms 
of the part. 
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!::'-::;:;::: P:\S'.2:·r::::;~s (1 ?7?), ~.:? 110-1: 

Arranging Servite for Inconven1enced Passengers 

5flonnal Arrangements for Dep 1 aned Ra ssenacrs 

.10 Selecting the Passenger for Deplanements: 
Dep lancd passengers in accordance ~11 th 
procedures in Publication 105, Airport 
Passengcr Service. \ > 

.11 Co ensation for Revenue Passen ers 
Volunt,eers Air Canada and U.S. Plàns : 
Volunteers ta be uenled boa ding are pald 
according ta the value of coupons (tax ' 
1ncludea> remafrlng ta an-line or intcrline 
destination or next stopover point. (Not 
applicable to industry reduced rate 
passengers. ) 

, / 
- Coupon value less than $100 - pay $50 

- Coupon value equal ta or grE!4ter than 
~ $100 - pay S100 ~ 

-{.ù' Services. Allowance', and Arrangements for 
1 nvoluntary Dep j aned 'Revenue Passensers: 

.' 

Extend evcry possible service, a 10n9 
distance telephone calI using Company 
tie-lines whenever possible and/or sending 
a telegram. The attitude displayed when 
extending these services 1s very important; 
much of the goodwill lost can be regained 
if the deplanee is served with the utmost 
courtesy and with genuine sincerity and 
understandi ng. 

NOTE: Under normal conditions no expenses 
(other than a, telephone ca 11 or sendi ns a 
telegram) are paid to depl aned passengers 
but t,here may be except j ana 1 ci rcumstances 
when expenses may have ta De absorbed. 

.13 Denied Boarding Compensation for 
1 nvo luntàr:( Derl aned Passengers: I.t l S 
AIr Cànada 9 pOllCy ta compensate 
passl!ngers \/ho have ~een denied boarding 
inJ,oluntarily in accordance with the terms 
a~conditions outlined in the following 

b 
. 1 

su sect!o~s. " \ 

There are three compensation plans tn 
existence. They are outllned in publlshed 
tariffs and they yovern the rights of 
passengcrs denled boarding. These plans 
are: ..., 

1 

Prlse en charge des passagers touFh5s par une 
irrégularité 

5 Prise en charge des passagers refusés 

.10 Refus de passage - Sélectl0n ces passaQers: 
Se reporter aux lnstructlons de la 
publication 105, Servke aux passagers à 
l'aéroport • 

.11 Dédommagement des passagers payants oui 
, renoncent vol ont a 1 rement 1 à leu r réservat 1 on 

(LU. et réglementation Alr Canada): Toute 
'-personne qUI renonce â sa réservatlon reçoIt 
~ une indemnité proportionnelle au priX de la 

portion restante de son voyage jus~'à 
destination intracompagOle ou ïnter~mpa
gnies, taxes y càr.1pris. (f:e s'apPliqÙ~aS 
au personnel de compagnies aériennes qu 
voyage à tàrif réduit.) 

- Si la valeur du coupon est J nférieure à 
$100, l'ihdemnité est de S50 • 

• Si la valeur du coupon est égale ou 
supérieure à S100, l 'indemnlté est de 
$100. 

--.12 Refus de passage - Prestatlon et serVlces: 
Offrir au passager le plus grand nombre de 
services pOSSible: un appel tiléphonlque 
interurbain, si possible par ligne directe, 
ou l'envoi d"un télégramme. L'altitude du 
personnel est primordiale, un passager 
refusé. mais traité avec courtolsle, 
sincérité et compréhension, sera plus enclIn 
à nous conse~er sa clientèle en dépit des 
1nconvéni ents qu'Il ,aura SUblS. 

REMARQUE: lIorma 1 ement, on n'accorde aux 
passagers déba,rqués aucune prestatIon autre 
que cell es décrites ci -dessus. toutefol s. il 
peut y avoir des ci.rconstances 
exceptionnelles où les dépenses engagées 
sont à 1.1 charge de la Compasn! e • 

• 13 Indemnltê pour refus d'embarquement: Alr 
Canada a pour polltlque d'lndcmniser les 
passagers à qUl on a refusé l' cl:1barquement, 
conformément aux di spos it i ons des art ic1es 
sui vants. 

/ 

Il existe trois raglementat 10115 de 
dédoromagemcnt. Elles f1gurent dans les 
tarifs pUbliés et régIssent les droits des 
passagers refu:;ës à l'eli"!barquement. 
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Arranging Service for I,ncon'lenienced Passcngers 

5 Normàl Arrangements for Dep,ancrl Passcngers 
(cont.) 

.13 Denicd noar~in9 Co~oenSntlon for 
In~oluntary DeplaneG Passeng.~rs: (cont.) 

6 

1 AIR CAUA!)A PLAH: Appl icable to passengcrs 
denied boal'dlng in Canada, except as 
described in 2 (U.S. Plan). te aIl 
destinat ions scrved by Air Canada. 
(Includes Canada, the United States, 

" Bermuda. the Bahamas, Cari bbean and 
Europe). 

2 UNITED STATES (CAB) PLAII: Appl icable tà 
passenger~ denicd boarding ln the ~nited 
States or to passengers 11ho ori gi{tated 
their jour-néy in the United States and are 
denied board; n9 to an onward connect i ng 
flight fn Canada. 

3 UNITCD KIUGDOI:' PLAN: Appl1cabl~ ~ 
passengers denied boarding in the United 
Ki ngdom. (London and Prestwlck). 

--4 MA PU.N: (Association of European 
Alrlines) Applicable ta rJssengers dcnlcd 
boarding in: Germany. Fra:1ceJ 
Swit2erla~rl, Denmark.-

Denied l3oar~lng COf.1peflsation wi 11 not 
apply to passengC!r!; borrdiflg in 
Continental Europe, except as no"ed in (4) 
above. l3ernuda. the Bahamas ând the 
Cari bbcc1n as there ; s no bl1 ater~ 1 
agreer.lent with these countnes. Vihere 
compensation does not apply for this 
reason or dLoe to exempt ions (subsect i on 
.15), then full expenses apply~ 

.14 Passengers Eliglble for !)enled Boarding 
Ccmpensatlon: To be cligible for 
cO/llpensat.lon the foll OWl n9 condi t i ons must 
~gply: , \ 

1 Passenger IillSt hofd a vaUd tidcet for 
confirmed reserved space ~Refer 
Publication 105, chap. S, Section 5.11 
-Establishing a Passenger's status as 
confi rmed·) on a fli ght ~Ih l ch ; s unab le to 

,accommodate him and ~ich departs without 
hil11. regardl es s of whether or- not he 1 S 
dela:ted upon arrival ~t destihation or 
next stopover. . . 

'" Z Pass~nger r.1IJst have .compl le<! with 
" ticketing. reconfm::atibn and check-ln 

"",procedurcs as àQpl iètlble. 
\ 

3 Pol.s.senger IIlJst consent to undergo an 
a l't'port sccuri l.y clJeck and to obey the 
lawful instryction~ of AIr CanadJ. 

( o 

, 
Pnse en charge des passagers touchés par '.r'C 

irrégularité ' ' 

5 Prise en cnill"ge ,des passagers refusés 
(suIte) ... · 

.13 rndemnité pour refus di!cr:1J3rg~~ 
( suiteJ 

1 RÉGLEMENTATIOII D'AIR CAllADA: . Passaç.ers 
refusés au Canada, que 11 e que soi t. lo.::u r 
destination sur le réseau (Canada, , 
~tats-Uni s. B_erToludes, 13ahal:!as, Ant 11 '-es ,et 
Europe), à l' exceptl on, de~s~gers vI_sés 
par les dlSpositions décrltes en 2 
ci-apràs. - ' 

2 ÉTATS-UruS - RÊGLEMEr:TATIor~ CU O.B: 
~assagel's faisant 1 'obJet d'un refus de 
passa~ a'Lx Etats-Unis ,u passagers éont 1 e 
voyag~ corr.mence aux Etats-L:nis et ql~: forlt. 
l'objet d'un refus de passage pOlAr un \'01 

de corrcspor.~ance au Canada. 

3 ROYAUf·iE-UIH: Passagers' r~fusés~au 
Royaume-Uni, (Lor.dres et Pres tl~ït:k). 

--4 RÈGLEIIErHATION DE L 'ACE~IA: (Assocl a: 'on 
des compagnies aériennes de navi9at:J~1 
aérienne) ~assagers fai.sant l 'oboie: d'un 
refus d'em!>arquell'ent en Allerr.agfle, en 
Frahce, en Suisse ou au Danel:lark. ,. 
L'indemnit~ ne s'applIque pas aux passilger'" 
embarquant en Europe contlnentale, (à 
l'exception des pays sus~entlonnés), 'aux 
Bermudes, aux Bahamas et aux"Antl11es, 
faute d'acçprds bllatéraux avec ces ;:aj's. 
Lorsque pour cette ralSon cu par su~~c Ces 
exceptions' détrites à l'article .15, aUCun 
dédol:Vllagelr.ent n'est accordé, le 
rémbourser.1cntide tous les frais est alors 
applicable • 

• 14 Passagers ayant droit: Pour bénéfic~er ,., 
l'indelilnltê pour r~fus d'embarquer.1fi;p-':., les 
passagers doi ven~: 

1 rtre en possession d'un billet vaI~ble avec 
réservation confirmée (v6ir publ1cat1o:'\ 
lOS, chapitre 5, Article 5.11, "Réser/atl0n c 
confi rr.1ce") pour un vol sur 1 equel en ne 
peut les er.\barquer et' qui de fait p"r.t sar~ .. 
qu'ils SOl~nt ci bord, que le pJSSaçèr 
subi sse le r~tard ci son pro~ha i n clrrf: C'J .i 
l'arrivée à destln~tlon. 

1 

2 Avoir rempli tout!!! les forr.1alHés ée ! 
-bi lletterlc" dè rl!Conflrr.tat lon et 1 
d' enreg; st"efllent ù!>'prolJr1 ~(!S. 1 

3 ~~ soun~ttre aux contr61c~. de s c::n té él: (f 
, aérOI)Orts e~ ci tDute direct he d" ." l ',' 

confo~I,le à ~~ ,loi. 1 7 
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'~anging SerYICe for InCanYenlenced Passen,ers 

al>Arra~ c~ents for D~ la~d Pas sen er~ (cont.). 

Passengers Eliqible for Denled Goarding Compensation: (cont.) 

4 Passenger must be acceptable for transportation wlth respect ta health, behaviour, etc., in 
,dccordance with Alr Canada's publlshed tarlff. 

.l5 S ituati ons that Exempt Air 'Canada from Payment of Dem ed IJoardi n9' Compensat l on: ~cont. ) 

\ 

• " REASOHS - AIR CANADA U.S. U.K. A.E.A. 
, PLAN P~AN PLAN ~ PLAN . 

~VERNMElir REQUISITION OF SPACE 
. 

1 ~ X X X 

-"" • 
2. PASSENGER IS~GRADEO OR DOW~GRADED X X X X 

3. SUBSTITUTIOII 9& EQUIPHENT ( Ex. change 
, . , 

X X X of Aircraft fn m 747 to LIOll due to 
" unserviceabflity) 

SEE rnTE 1 AllO NOTE 2. 
"" 

RESTR~TIOi~ OF CA?ACITY XE"x. Loaà, 
, 

4. -
restrict~ on Aircraft because of .x X .. add ft f d'na 1 fue 1 requ l rentent . 
SEE\rmE 2. . 

, , 
. 

NOTE 1: Seating v4riatfons on 8747 do not exempt Air Canada from payntent of compensatlon as al1 747's 
are 501d as Y403. When operating ln the Y389 conflguratfon (AC3q2,303,304,305)'we consider the 
flight,overbooked by 14. 

... 



Arrangi ng Servi c-e for r'r nconvemenced Passengers 

5, No~al Arrange~ent~ for Deplaned Passengers 
(~ont.) 0 

.16 InvOluntarf Denied Boardlng Compensation 
Payable: cont:} 

EXArlPLE 3: If it is an excursion or 
charter class fare, ilnd there is no 
equivalent fare on the deplaned settor, 
compensation wlll be based 011 the regular 
pub 1 i shed econolilY fare. 

NOTE: The term STOPOVER,means a deliberate 
interruption of a Journey by the passenger, 
scheduled to exceed four hours. at a pOlnt 
between the plac~ of departure and the 
~lace of destination. 

--.17 Notice to Passenger Explaininq Oenied . 

, . 

Boarding Cor.mensation: Provjde passengers 
who.are involuntanly denied' boarding a 
written staternent explainirtg the terms, 
conditions and lfmitatfons'of denfed 
boàrding compensation. This statement must 
be provided irnmediately after the denied 
boarding occurs. Use ACF520-2 (11-78) 
tlo~ice of Denied Boarding Compensation - US 
when the CAB rule is applicable and use 
ACF520-3 (11-78) Air Canada lIotice of 
Denfed Boarding Compensation when the Air 
Canada plan is applicable. ' ... 

.18 Application to Airline Employees or 
Oependents Travelling on Reduced Fare 
Posit1VetSp~ce ~Iho are Deplaned 
Involuntari7 y: These passengers are paid 
either denied boarding compehsatlo~ under 
the applicable plan. or locally decided 
expenses, whichever 1s the gr~ater. The 
·valueM of coupons ta calculate , 
compensation is the actual one-way fare 
paid or 50~ of the actual round trip fare 
paid. 

Protection is to be arranged for these 
passengers at no cosF to fhe ~ssenger. 

• 19 Forro'of Pa mp.nt - In~olûntar or Voluntar 
Denied Boardl~9. omoensnc;on: On the cay 
and place den1cu boardlng occurs pay 
compensat i.on to the passcr;ger 1n the amount 
specff1~ above by means of Oraft ACF122. 

1 On the revp.rse side of the draft, print 
lNVOLUIHARY DEUIED BO~DII!G COj,iP EN SATI 0:: 
or VOLUrHARY DENIED BQ{.,R:JWG CO:·\PE~lsATtml 
and record FLIGHT/DATE/FROH/TO. 

Attach a copy of the P~ssenger ~~e Record 
(PNR) t~, Winnipeg Accounting copy of the' 

. ACF1\ dra ft • 

Prise en charge des. passagers touchés par une 
irrégularité . , 

5 Prise en !!harge des passagers, ref'Jsés 
(sulte~ " 

.16 r'lontant de 1'1 ndemnité )ou'J:,.rOfUS 
ct' embarguellen&,: . ~su 1 te 

EXEMPLE 3: S'il $'aglt d'un tarIf excurSlC~ 
ou Nollfrlx et 51 ce type de tarif n'exIste 
pas pou"'-.le tronçon qUI faIt l'objet du 
refus d'enbarquemènt, on utIlise, pour 
calculer l'indemnité, le plein tarIf 
écon'omlque publié. 

REr~RQUE: Par ARRÊT, on entend une 
Interruption volontaire du voyage par le 
passager, devant durer plus de quatre 
heures. en un point situé entre le pOl nt de 
départ et

l 
la destination. 

--.17 Avis d'indemnité pour refus d'embarauement à 
remettre au passager: Remettre aux 
passagers refuses. i~médiatement après le 
refus d'embarquement, une dêclarat10n êcnte 
indiquant les conditions et l imites du 
dé~ollvlla§êment. Ut il fser un lmprimé ,;CF520-2 
(11· 78) (1\ vi s d' i ndemOl·té de refus d' a ccê:; li 
bord - États-Unl s) 'pour les refus rég 1 s par 
la régI ementat i on du. CAB et un 1 mprHlé 

~ 
ACF520-3 (11-73) (Avis d'IndemnIté ce refus 

: d'accès a bord - Canada) pour l es 'refus 
régis par la réglementation d'Air Canada. 

.18 A~plication de l'indemnité pour refus ' 
, d embarquement aux employés .de co~cagnleS 

aériennes et à leurs personnes a charoe 
voyageant avec un bIllet â tarIf rê~Jlt avec 
privllège de réservat1on:. Ces passagers Ont 
droi} soit â l'indemnlte prévue aux termes 

"de la réglementatIon appl icable soi,t au 
remboursement des frais autorIsés par la 
direction locale. la formule la plus 
avantageuse po~r le passager êtar.t retenue. 
La valeur considérée pour le CJlcul de 
l'indemnité est le tarif aller p~yé ou 50~ 
du tarif aller-retour payé. 

Q~ doit prendre les mesures nécessaires'pour 
otfrir à ces passagers un transport de 
suppléance Jusqu"à destination, sans fral-§' 
de leur part • 

.19 r10de de paiement - Indemnité pOllr refus 
d'embarquement et Indemnité accorc~~ 
~assagers gU1 renoncent volontalre-~r~ a 

cIJ-r reservation: A j'alde de i 'lr'prl~J 
ACFl22. dédommagcr le passager cl conCJrr~nce 
des montants indiqués ci-dessus. le Jour et 
à l'endroit mêmes où se produit le refus 
d'embarquement. . , 

Inscrire en fl'-djuscules au verso de la 
tra.ite INOE}INIT~ - Nmf-EHBARQUEiiE::i 
INVOLOIfFAIRt ou INOEr'lNlTÉ .: NON
EMBAAQUEHEIIT VOLONTAIRE ains1 que le 
numéro, la date, liorigin~ ct la 
destination du vol. \ 

, ~' 
2 Joindre un exer.1plalre 'ci la copie du dossle' 

passagcr (PNR) ct envoyer le tout à la 
Comptab1lit~ de ~/innipcg • 
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Arranglng Serv~de for !nconvenienced Passengers 

5 lIotmal Arrangements for De;?laned Passengers 
{cont.} 

.16 Invo1untary Denied 80ardlny Con'pensation 
Payab1c- -. 

... 
PLAN/R~GÜMErnATlON 

AIR CAHAOA PLAN/ 
R[GlEHE"T~TI5~ D'AIR CANADA 

"-

Value based on a11 coupon~ rernai ni ng. i nc 1 tldHig 
applicable tax, ta destination or next stopover/ 
Proportionnel â la valeur de tous les coupons 
restants, y compris les taxes applicables, 
jusqu'à destination ou au prochain arrêt volontaire 

U.S. PLAN/ 
RËG[ËMËrlTATION DES L-u. 
Value based on all co upons renta i ni ng, i ncl urli ng 
applicable tax~ tO destination or-ne~t stopover/ 
Proporll ortÎle 1 a 1 a- va 1 eur de tous les ccurons 
restants, y oampd's l'es,t~xes applicables. 
Jusqll"'a destinati9n ou au prochain arrêt yo1ontaire 

AEA fl.I\;: (SEE ilOTE)/ 
RE.GlEI1ENTATIOiI DE L 'A.C.E.~I.J\. (VOIR REr~ARQUE) 

Value based on fj r$t renaining flight coupon/ 
P roport f onne 1 à 1 cl va l el'r" du premi er coupon d~ 
vol restant 

U. K. PL.1-:1i 
RÊGLH1ENTATION DU' R.-U. 
, 
" 

Value based on first ,remainiflg flight coupon/ 
Proportionnel à la valeur du premier coupon. 
restant·, -, 

Pri se en charge des passagers touchés pa r I..r'(! 

irréuu1anté 

5 Prise en charge ~es passaaers refusés
(suIte) 

-
.16 Montant d~ l 'ind~~niti pour refus 

d 1 embo1rQu Pf1ent: 

TINE COfISTRAINrS/ VALUE PA!D AS Cû:1pt:;:SaIO:;/ 
, 

DÉLAIS MONTANT DE L' I:;D;:r~:HTf 
, 
1 

......l 

Ua del ay 1 i~lÎts/ lOO~ 1 
uéant Min. $50/i-lax. ~,200 1 

1 

1 

" 

! 

If under 4 hrs./ 100% l Moi ns de 4" hr Min. $37 • 50/r~ay.. $200 , 

If ~ ± hrs./ 200~ 1 
1 

Pl us de 4' h Min~ $75/r~ax. $400 , 
--rr- 1 , , , 

1 
1 , 
1 , 

, 1 
, 

If under 6 hrs.' NiT /néant " 1 

Noins de &' h 1 ~ , " 
1 

1 f Qver Q hrs./ 5Q';t 1 
1 

Plus de 6 h 
, 

1 
Min. ilU/Max._flOU 1 

*PlUS FULL EXPEtISES* / 1 

. *PLUS TOUS LES FRAIS" 
1 

If under 4 hrs./ Nil/néant ! 
r-loi ns de '4 h 

, , 
If over 4 hrs./ 10U~ , 

~, 

Plus de '4 h Min. no/f.I~x. noo 1 

lé. ; 

NOn:; AE~P1an (The Association of Eurcpcan Alr1i~es); Appl icab1e to pas,senge7 denled board; ng - , 

~' 

1 n: Gerr.,any, France, Switzerland. Oenm..,rk. 1 , , 
RH:ARQUE-:- Règlementation ce l'A.C.E.N.A. CAsÇ.ociation des compagnies européennes de navlg'ation 

1 

aêrienne). S'appl iql.e aux passagers faIsant l'objet d'un refuf d'embarquement en Al·ler.lan!:l.e. 
France, ,en Sui s!.e ou au Da-nemark. , 

. 

The term ·value" as used above means either 
the appllcable one-way fare or 50~ of the 
appllcab.1e round' trip fare. It I_ncludes "
tax and à~ surcharge less any appllcable 
discount. 

_EXft.MPLE 1: If the applH:able excûrsion 
"round tnp is ~20G. "Value· will be S100. 

EXNlPLC 2i. If tI,c apiol! iCùb1e onc-~/ay fare 
~O. and the :;JpllCIlblc disc~s 
HO:':, "Va lue" wi 11 OC ~4U. 00. -

. 
en 

• 

La Hvaleur" considéréè pour les lnder.~lt~s 
ci-dessus est soit le pnx du blllet' è11cr, 
soit 50:': du billet aller-retour •. S'Il j <J 

lieu, on:y ajpute les taxes et surtclxcS 
applicables, mais on lient éc:;alclllént CCl';'~C 
dl! toute réductIon éven'tuelle. 

EXEHPLE 1: Si le tanf excurSlon 
allc;'-retour applIcable est ~,(;O, 1d 'Iule,,!" 
considérée est ,SI00. 

1 

1 
1 

ÉW:PLE 2: Si le tarif ailer a~pl iç~Jl<: ~'\ ' 
$200 et SI li! polssager'bénéflcle d'-:..r.) _ 
réductIon de BU~. 'la valeur LO~Slla;r~"_' "5'. 
$40. 

--------'----------- . --- ~--
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ATAC MEMBER COMPANIES, 

A.O.G. AlRCRUT dt EI'<GI'IES (A) 
SER"ICES LlO. 

6103 Suagu3! Sireet 
Plerr,cfonds. Quebcc 
tJ4S 1 Pl 
Tel SI4 -)37-1)646 
Telex 0S-82~701 

Druee A. Truesdalc. P,,.,J,,,, 

"8ERSO"" F1.\ING SER\'ICES 
P,O 80x J86 
O~uphln. !\lamtoba 
R7~ 2V2 
Tel; 20<4 - 638-6383 

Wllham H, "benon. C.F,I, 

398971 Onb.io Llmitcd ... 
'o,a AERO ACArJE!\1Y 

PO. Box 6144, StalloA 0 
London. ORlano 
NSW SR6 
Tel: SI9 - 4S)-8611 
Tel-Tn.064·S691 

.. Ms. Silaron Moon. Vict PrrnJml 

AERO TRADES (WESTER-;) L TO. 
EII"c dt Fe/ry Road ' , 
WlnnlJ'q Interlllltional ",rport 
Win RIpe,. Manitoba 
RlH OT7 
Tel 204 - 77S-7I 16 , 
T,lex: 073·8161 l , \ 

MIS> M.L. Jeffs. S'CUI"ry' TutlJu,tr 

AEROSPA TI.\LE HELlCOPTERS (A) 
CORPORA '(lOS 

SJ3l U~lanC! Drive 
Delta. B C. 
V~~f 203 
Tel 604 - 943.9218 

lan A Po .... k. MOflrtintfl ',fan<lcr,. /J'ts/crn 
'CanaJa ' 

AG AIR SER \'ICES (OAtPHIN) U:O. 
l'O. Box 457 
Dauphm. Manitoba 
R7:\ 2V3 
Tel' 204.- 638-6577 

Sam D, Mock. P"JiJtnr 

AIR ALMA Ise. 
693 Sacr~ Coeur Esc 
Alma. Quebec 
OSBlWI 
Tel' 418 - 668-3046 
Teln:.()SI·3610S 

Roland S,mard. P,rsltk", 

AIl! ATONABEE L1MITEO 
PO Bo,747 

J>eterboroulh. Onlario 
1(9J 628 ., 
Ttl; 70S - 143-6456 
Telex: 06-962924 

Jo>eph D. Csumnk. ,,",-id.nI 

AIR CANAD" 
rla« Ville Ma.ie 
Montreal. Quebcc 
H383P7 
Tel: S14· 874-4733 
'relu' 06-217531, 

Claude 1. ~'Ior. l'""dt"r " CI" .. ! Efuur;,. 
O//im' , 

AIR ISUT LTO. 
PO BOll ~9 
KuuJju,aq. Quebcc 
JO\1ICO 
Tel 819·964-2631 

nOlllld S. Popen. Gr"tr"I.l/ancr~", 

AIR .sIAGARA (19711) LTO. 
'pa Bo,,297 

'hlton. Ont~rio .fil 
l4T 386 . .... 
Tel 416- 671-2702 
Tel-Te,. 06S-24~91 

Palrlek 0 0 Faubalfll. Prr."ltnr 

) 

lA - ASSOCIATE \fE~BER,l 

As'of january 1,1981 

AIR 100RTH CHARTER 1.: TRAI~ISC LTO. 
PO 80,"1998 
WhucholSc. Yukon 
YIA<4S2 ' 
Tel. 403 - 668-2228 • 
.Tclu' OJ6·83~5 

Joseph T SpillhnJ. Pr,nJ,,1I 

AIR SWITCH LI!\UTED 
1501 Gcnhaw Dn\e 
MedICIne Hat. Alberta 
TIA 7VI 
Tel. 40l • S26-9793 

Eom HamIlton. 1'/C~P'tSldml 

,AIRWA\'STRAI~ING lI!\f1TEO 

P.O. 80~ 121 
Toronto AMF. Ontario 
L~P IA2 
Td:416·67~14:l 
Telex. 06-968896 

U Ih Ellns. \1unal(t' Ilns/TUrlor 

AIRWEST AI R 1I:'l ES LTO. 
46110 C01OI.\ Crcsc:.nt 
R",hmond. ·8.C. 
V7B ICI 
Tel' 604 - 273-2464 
Telex 04-,3SS612 , 

W R Hams. Chamrum" Ch"r ~U(u"," Ofli,ew 
ALBERTA TRA!':SI'ORTA TIOS, (A) 
OEPARTME:\T 

16/ Transpouallon BUlldlnl 
9630 - 106-5treel 
Edmonton, AI~na 

"", 288 
Tel: 403 - 427-4830 
Telex: OJ7-306S 

Thomas M. Watt, Dlnelor" AV/tlIIOII Bronrlt 

ALPINE HEllCOPTERS LTO. 
16S Oeorle C,.,. BI\d. ~ E. 
Calpry InternatIonal AlrpoM' 
Calp.,.. Albena ' 
12E7H3 
tel. 403- 277-0738 
Tele". 038-22703 

Tcd Jansen. S,(,,'a,,~ T,r4JU,rr 

AME1UCAN AIR1.INES CA) 
40 St ClaIr A\enue WHt 
Toroillo. Ontario 

. M4V IM4 
Tcl: 416 - 961-9291 
Tel-Tex,065-24S91 

E.O (Don) Mobcrly, C",,,all,ltJlIIIlI"-C-.I. 

Ar.l'O.rOLlS VALLE\' FL\ISC SERVICES 
LTD. 

P.O. Box 9) 
Watervdle. :-; S. 
BOP IVO 
Tc\: 902 - S)~9178 

Alan COllno-~ PrtJ/lJ,,,, 

APEX HELICOPTERS L1MITED 
477 Leon "'cnue 
Kelo .. n .. B.C. 
VIY 6J4 
Tcl ,604 - '163 .... 235 
Telex 04&-51S7 

W,lham M Sahlrney. P"Ju/t", 
i -

ASSOCIATED HELlCOP'tERS CO. LYO. 
·11'10 Hanlar. Municipal "uport 
Edmonton. Albc:rta 
T~G 2Zl 
TcI~40>" 4SS-41 S7 
Telu' 037-42~6R • 

S. Rcx ".ufm.n. P,r"d,,,, 

ATHABASKA AIR\\A\SLTO. 
P O. Il~" 100 ' 
Princ~Albcn. Snbtchc"ln 
S6V SR4. . 
Tel' )06 - 76>&-1404 .-
Telex. on·292 19 

Flo)d Il. 'ôla,,, "'"./cI,"1 

Al'STIN AIRWAYS'uMIlED 
PO Rox 1166 
Tlmmllu.Ontano 
1'4'" 7H9' 
Tel. 70S· 264-9521 
Telu; 067·~1613 

fitan Delucc. '"Jltltnl 
\ , 

A\'IATION PLANNINC lA) 
SERVI<:'ES LTD. 

800 mrcheslC1' S'reet'West 
Suite 1420 
Montreal. Qu.:bcc 
HlB IX9 
Tel' SI4-818 .... 388 
Telu: 055-60725 

C. Eric B. McConaehie" l'r""k", 

AVIBECINC. 
PO. BOll lO 
Bromont Reponal Airpon 
Bromonl. Quebcc 
JOE IlO' 
Tel: S14- ~J<4-2J20 

Andre Monlst. Pr,:r,J,,,, 

I.C. YtlKON AIR SERVICE LTO. , 
PO. 80x 68 , • ',II 
Wat59n Lake" Yukon -
YOA ICO 
Tel: 403 - 536-7485 
Te~": 036-8-8S41 

Raymond E Sande. P,mJ .. ,,/ 

BP OIL LIMtrEO (A) 
240 Ounan M,ll Raad ,-
Don Mllls, Onl.no 
M3B 3B2 
Tel. 416 -44Mlll 
Tcle,,: 06-96661~ 

William A. CutrlCld, MQIJtIIC". If i 1<"'0" cl /.fa,m, , 
S,litt 

'IANNOCK AEROSPACE Lm. (Al 
Suite 400· 121 Richmond,.Su'eCt West 
Toronto Ontario 
M~H2K'1 ' 
Tel: <416- 361-1795 
Te~x: 06-22031 

Russell Bannock. P"s"hlll 

BAR XH AVIATION LTD. 
PO. Box 161 
MedIcine Hal. Albert. 
TtA 7ES 
Tel: 403 - '27-3328 
Telex. 03-843226 

ln"e N. Unie. P,rJid"" 

IEL.L HEtlCtPTER TEXT)tO:-;. lA) 
D,v,slan of Texlron Canada llml,ed 
2090 Walklcy Roacl 
OUa"".Ontano 
K ICi 3V3 
Tel: 613 - S21-8320 
Tele,.: OSJ-4ll6 • 

Jim A. Madden. DIVISIon ,t/lJnlJ/C", 

lEV HUGHES AVIATlO:-O 'èA) 
CO:liSULTANT LTO. 

8ox969 " 
Ponot .. Albert. ' 
TOC2HO 1 

Tet 401 - 7B3-S777. 78J.SISO 
\lev Huches. PrtJ/d,,,, 

THE BOEING COMrA!'ll', (A) 
p O. 80~ 3107. MIS 7S-10 
Scattle. Wa!il\lft~on 9SIZ" 
USA 
Tcl 206 - 237-7570 
Tcle,,: 32·9430 , 

John MS" ..... ". "'" hrflJ. ", - D""/"'I/( &. 
,CIIIIIIJ/II"'ÏII"" " 

\ 



, ., 

BOF.I:"C VERTOL COMPAN\' (A) 
P O. Bo\ 168'8 
Phll:ldclphla. Pa 19142 
C S.A 
Tel: 2., • '22·1440 
Telex. 84-520' , 

And) Aa'lad. Dt,r"u, - .Comm .. ,r/ol Sain. 
\urlJe Am.", 0 

BO"\AVAIR LT1l. 
Ba, 8980, TermInaI 
Otl;awa. OOlano 
lOG 3J2 
Tcl: 61J· S21·2666 
Tclex 0')·36'6 

Onanl F R~~. l''~s,d,~, 

BRAOLn AIR SERVICES L1MITED 
Carp Acrl/ort ' 
Carp.On.lano 
lM ILO 
Tel: 61}· 839-134b 
Telex: o.n·} 1 58 " 

John Crlchlon. ~''''r Pr,.tJ,,,, 

BRENNER'" CO!\fPANY 
P O. Bo~ 101~0 PaCIfie Cenln! 
1520 IBM To",er G ' 

Vaneou"r. B C. 
V7Y IC6 
Tel' 604· 689-7331 
Telex: ().I..5078~ 

D.lnald 1. Brenner. Pa,m" 

BRIT~ AIRWA \-S 
Su.t 500 
Onc unda. SI~el Wcst 
Toronlo.Ontano 
MSG 2B2 
Tt! 416· 595-2600 
Tel-Tex: 065-24S91 . 

Andrew Mllun. Iforulgr, CD""d4 

BRITISH A\1.\nO~ 
I:<OSURA="CE C9:101PANY L1MITEO 

SUIlc401 
240 EahnlOn A\cnue East 
,Toronlo.OnlanO • 
M4P lU 
Tel: 416· 485-4-S61 
Telex: 06-219675 . J,,,, A. RcdlAood. \IDnoKtr:jOf' Cal'lQt/o 

BROUWER &: tO:\1PANY 
General Insurance Ad)USlers Lld. 
P.O. BOl( 211 3 -
VallCou\er. B C. 
V6B3T6 
Tel: 604 • 683·2521 
Telex: ()4.508620 

J. àroullocr. l',,std,,,,, 

BtSINESS AIR SERVICÉS LlMITED 
'R.R #,. Godercch Airporl 
Goderiell. Onl:atlo 
N7A 3Y2 
Tel: .519d2Hi'" 
Telu' 069-5SI~0 

David W. EtehellJ. O,,'N~UfU M/lI1Q~' 

BlSINESS fUCHTS LTO. 
,7S J. P"mer ~oad N E. 
Calgary. Alberta 

, nE 704 \ 
Tel 403 - ~~G-I~"-' --, 
relu OJ8·2IS~O 

'(en C. Lell. l',~.,'',;'r 

C.E. t,tEA TH &: CO. lA \'lA TIOS) 
LlO. 

ISO Mcnoree< 
London En,bnd EON INR 
Tel. OI-iSS 1.1S8 • 
TcI~,. S8 ))001 

Rf'. Ma .... hI,Ew ... ".rD""w' 

CA) 

(A) 

CA) 

(A) 

, CA) 

(PAIR • 
One Orlnl \I.;ConJehic Wa~ 
Vaneou,cr Inl.rnillonai Alrpon Centr~1 
Vaneou\er Be 
"'lB 1\ l , 
Tel fIO)' :'n.~.1 19 
T"ln' o.s3·~~~'· , 
lan A Gu\. P",."lrfl' 

ff 510 

Il 
CAL:\1 AIR INTER'-;ATIO'-;AL LTD. 

,'PO Bo,,910 
Lynn La~e. Manlloba 
ROSOWO 
Tel. 204 ·356-2467 ' 
Telex: 0766-212 e. Arnold 1.. Morber,. ,.".,,1, .. , 

CAMPNEY .1: Mt:RPHY 
PO. Box 49190 ' 
16th Floor. FItS! Bank Tower 
59S Burrard SU~t 
Vano:ouoer. B.e 0 

V7X n:,9 
Td.604· 684-2$1 1 
Telex. Il4-S3320 

Marshall M. Soule 

CANADAIR SERVICES L1!\1ITED 
"09 • 77 Melealre Sireet 
Otlawa. Onllpo 
ItIP·,L6 
Tel 61)- 233-9366 

.' 

• Telex; On·32S8 o T. (Seolt) M,Lean. p"" tor. OIlDM'1I 

CANA DU:" AIRCRAFT CO:\IPANY 
P.O Box 13 
Relena. Sa3katchew.R' 
S4P2ZS 
Tel' 306· 522-8080 
Tc~ Tu: 071·2401 

Leo J. McKenna. l't,.IJ,,,, , 
CANAOIAN AVIAnO:"l 
INSURANCE MANACERS llO. 

Ro) al Bank Plua 
P.O. Box 2 
Toronlo. Onl3no 

, .M.U..2J1 
Tel' 416·865-0252 
Tdex: 06-23'08 

DaVId S Barbeau. MO"IlXmX Dirrr,or 

CAN AIRCLAI:'rIS LTO. 
Dorval AarDort 
P.O. Box 304 

.oorval. Que bec 
H4Y IA8 
Tel: 514 ·63604710 
Telex; 0.5-821759 

Robert a.anon. Pr,.,d"" 

CARA· AIRLINE SERVICES 
DIVISION 

5' York Street 
lO1onto. Onlano 
MSJ ISS 
1è1: 416 - 160-6200 
Telex: ()6..217619 

Ounler 0110. ri..., rUStJm, 

J. 

.---,/ 

CENTR ~J. AIRWA YS LI:\IITEO 
Toronto Island A"port 
Toronto.Onlario 
M'V lAI 
Tel: 416 - 363·2424 
Tn-Tex: 065-24591 

R.IBob) S. Wonl- C,n,ral MantJK" 

CESSNA AIRCRAFT CO'IPANY 
I86S Sar,enl Avenue 
Wlnnlpe,. Manlloba 
RJH OE4 
Tel. 2o.a. 714-3561 
Telex. 07·S7226 

ICCllh Jalben. G,,,"al Mallll,.,,. 

CHA THA '\1 AIR SER"ICES L TO. 
PO BOll 362 
Ch"tham. III B 
El" J~7 
T d' !S06 • 773·7079 

, ./.ames R Sec\. "',,,clm' 

CA) 

lA) 

(Ar 

(A) 

lA) 

fHllCOTl"\.CARIBOO A,'IA TlON LTO. 
80,4691 
Wllhams Lake. B C, 
V2G 2\'7 
T ~I 6().1. 989-4J~ 
Tele_, o.s8-g0$~1 

(i(rh .. rd R.edmann. " ... "Im' 

CHt:RCHlLL FALLS lAI 
(LABRAOOR, C~PORATlO'" LTD. 

ChurchIll Falls 
Labrador. Nnd. 

ît.OR IAO 
Tel: 709 - 925-3~' 
TeI~x: 016-22117 

Ray Roultau.. Our( l'l/OI' Hrllr"P'''' OpmmOrf:J 

CLAR}1 AIRE L1:'rlITEO 
P 0 BOll 1022, 'l 

Sauli SIc. Mane.. Onlano 
P6A S" 
Tel: 7Q.S. 719-2100 
Tele-".021-77175 

Donald J. Cutrle. l'"ltd,,,,. ,tlal'l9/(rr. CF,' 
COAST OPERA TlO~S OF 
CANADA LlMITEO 

. (A) 

2)3 Gllmour Street 
SUIte 1002 
Olla .... (lnlano 
KlPOP2 
Tel: 6 3 - n8-2820 
Telex: 5}-4824 

Ross 0, uddenham. CJeIlI,rrrt/tP 

COSAI A VIA TI 0:-1 L TO. 
P.Q, B ,,220 ~ 
Abbots ord. s.e. 
V2S4. 9 ~ 
Tel: -8'3·1171 ~ 
Telex: 363529 

Les G. 1C.

1
rr. p,,,,tI,,,, 

CO:liDO A 'lA TlON SERVICES INe. 
PO. B 1239 il- ' 
Mounl Hope. OnlanO -
LOR 1 a 
Tel: 41 -679-4155 
TeI·Te : 061-8791 

J.C. Tu"fD. PrrJl<Jrnt 

COR"'W~LL A VIA TlO!'! (1919) LTO. 
R.R III 
SummerslowD. Qnlario 
KOC 2Eo 
Tel' 613·931-1507 

(jordon Small. PrmJ"" 

CROP PROTECTION SERVICES LTO. 
R R.*22 
Cambridp. Ontano 
NlC 2V4 
Tel: 519,· 658-4310 
'fd·Tex: 069-55491 

Ken Chute. S,,,",,,,.· T'rtJsu,,, 
CtiSTOSt HELlCOPTtRS LTD. 

Box 249. Stallon A 
Winnlpq. Maniloba 
RlK. 2AI 
T~ 204- ns-at45 
Telex: 01-S71ll 

Ed ... ard Oerlcach. J'fu Pr~.;Jrn' 
DM.L. UNDERWRITERS UMITED 

SUlle 1100. 1 SI. a .. ., Avenue. Wnt 
Toro~1 Onlano 

) M4V 1 
Tel- - 968-2122 
Telex: 065·24\39 

(AI 

Yves Camaralte. M,ntJg,,.. A\ 1/ll;on D,pqrrm,,,, 
DALE Je COMPA=" y U:\IITED (A) 

1 US OorchCSlcr BI_d. WCSI 
Montreal. Quebcc: 
H3B 3D -.: 
Tel. 514 -1!~61 
Telcx.05$-61096 

Ed .... rd J. Tabct. riN' ,"sM l'''' 
THE DEHA VILLA" 0 AIRCRAFT (A' 
OF CASAOA L!;\UTED 

Do,. n;VII!W. Onlarlo 
M3K lYS 
Tel. 416·633-7310 
Telex. 06-2212& • 

L.L Jones..'Group Sales r.bnaccr.l'\onh AmCrc;:l 

DELT ~ ,\IR 1 I~ES.I!'iC. ~A) 

, 

H.rt~(iekl Atlan:a Inlernarconal

i
1o.ItpO<t ___ , 

AIIIl\ta. Geor~~ JOl2(} -
V,s..,.. 
Tel 404· 76S-265S 
Tdul S4-2lI6 ~ 

).A Co~r. s.."w; J'", PrCJ;J~",· llll,J..r,,1'fK 

1 
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DELTA/RE I!'iOtSTRIES (At 
LI~IITEO 

4400 A'3r,Orh ... 
Suicc lOI 
RIchmond. 8 C. 
V7BIAJ 
Tri' 604 - 273·5 IJI 
Tel." 04-lSj7~6 

Gary J. aald",n. P"JlMm/G/tM'IJ/I'IJM(t'r 

OEPARnfo.ï OF INOIAS lA) 
AFFAIRS ft ~ORTHERN 
DE\"ELOPMENT 

PO. B9X 1500 
Vril.,..knlfe., N.W.T. 
XIA 2R3 
rcl: 403· 920-815S ' 
rein: 0~5579 

Petrr R.A. Cru". A" Oputllions Admrniu,lJlOI 

DIOS:'\E'S FL YING SERVICE LTD. 
Grand Falls Airpoll 
Grand Falls. N.B. 
fOJ 11010 
Td: S06. 473-2337 

Annand Olonne. Prr.1MrrI 

EASTERN 41RUNES INe. (A) 
Montreal Alrpon 
Dor-aL Quel!« 
H4Y IAl 
Tel: S14. 6J6.S875 
Td·TCll:05~3 

~lCo"'S G. Dylcslra.. Oirw1<H'- C4Ma. 

EASTERN PACIFie AVIAnON LTo. ~ 
R.R. III. Abbo .. ford Airpoll 
Abbotsrord. B.e. . 
VlS .5W& 
Tel: 604· 8S3-6217 

Allan MacNutt. G",,,,zI AllJna/l" 

J:ASTER;\, PRO\'~C1AL A/R"'A YS LTo. 
PO. 80ll~1 
Gandfr. l\'t'Afoundllncl 
AIV 1\\'9 
Tel: 709 - 2.56-J9-C1 
Te~: 016-43514 

H.,old L Warcfulm. &rn.II\Y !'/no P,n,dntt 

EO\fO'l\TO:-l AIR SERVICES 
~'THORITY 

--- "fla" 1138' 
Edmonlon. Albena 
TSJ 3K6 ' 
Tel 403 • 426-3830 
Telu: 0}7-41719 

ecor,. C Reid. ChtlirtMrr 

EOMO!'iTON FL VING CU'8 
Han!af Pl. '1un":I!",1 Airport 
Edmonlon Alberta 
nG ID 
Tel. ~3 .434-4531 
Te" Tu: 037-2691 

Rowell H. JalUrD, Gntrral MatJllrft' 

mWARDS A: ASSOCIATE5.ISC. 
110:; 1177 • 
Bloun1\111e. TullCUCC 3'&17 
U.S.A. 
Tet 615 • .:l2J-216J 
Telu: S.5-J.t.46 

Robert B. Mc!\:ab. ~ 

EOWARDS. KENNY "-BRAY 
JI 1'100· 1030 West Gcorloa Sir"' 
Yancou\C,r. B.C. 
V6E lE? 
Td: ~ -689-1111 
Telce 04-'SISl , 

Stephen 0 Cilll l'lImwr 

[lDORADO "'IAJ'lON ll\UTED 
H ... pf -2. Munl<'lf'll Ai,porl 
Edme>ntoft. Alben. 
T5G :!2) 
Tri: "'03 • ~74-348& 
Tek,,' 0) 1·2181 

W.H R ,IO.ckl F •• ld. l',,,,,,~ 

lA) 

(A) 

(A) 

\ 

• 

" 

t 

Ell.\IR LTO. 
PO Bo\ 129 
Thomp!on. Manitoba 
R8S IM9 
Tcl: 204 • 617,,)989 

Slanky 0 Ellioll. 'rr',a,,,, 
\ 

J;XECAIRE A HMTIO' LlO. 
I022S R)a" A"nue 
Dot\aL Quebec 
J:l9P 111.2 
Tel. Sf.4· 636-7070 
Tele": OH21&l1 

Gene Gauzer. V(<<-Pr'J,atn,. OptrlJ/lonrtl Chi,! 
,,101 

FALCON HEUCOPTERS INC. 
Norman Ro&crs "'irpon 
Kinpton. Onlano 
K7M4MI 
Tel: 613·389-1539 
Td-Tex:066-3291 ~ .. 

Heimul Przoolka. Pr,s,ri"" 

FALCON OUTFlTTERS' 
R R.ll 
Thunder Bay. Ontano 
P78 SE3 
Tel: 861· 767·3411 Win 1er 
801 - 475-14&1 Summer 

Tcl· Tu: 073-4691 
R.W Kansas. Prt!rdnr 

FIELD A \1A nO!'i CO~tP A~Y (A) 
L1\IITEO 

Toronlo Internallonal Aupot1 
PO. Box 6023 
Toronto. A.M.F • Onumo 
LSP IB9 
Tel: 416·676-9030 
Telex: ~968S30 

Chm Cool"'r.Shpl"'r. GtM'lI1 MaN1,rr. 
Atruajt Mark"",,, 

FOKKER AIRCRAn r S.A~ INC. (A) 
2361 Jeffel'lon 0&\11 H,,). 
Su.le906 
Arfinlton. V,r"n,. 22202 
U.S.A. 
T cl: 703 • 97~00 
T clex.. 899-462 

5, MeIlM,." [>rrJia",' 4 TI~lIsu,.r 

FOREST PROTECnO'i L1MITED 
P.O. Box 1030 
Frederlclon. N.8. 
E3S SC3 
Tel: S06· 357-))66 'fi /" 
Telu: 01 ...... 6219 

H J. (Bud) Irvina. 'J{tlfIII~tn" DrrrrlM 

fREDERICTOS HEUCOPTERS LTD. 
P.O. Box 115 
Oromocto. N B. 
E2V 204 
Tel: 506 • 357·3336 

Andrè Marsan. S..rrr/lJrt· ru,n .. ,ft' 

FRONTIER AIRU'iE5.ISC. (A) 
82S0 Sm.lh Raad 
Denvrr. Colorado &0004 
U.S.A. 
TrI: 303 • 398-47OS 
Tele,,: 4-57S2 

Webster B. Todd. Jr !"ter l'rn/dtnl - p,.b/(~ 
AJJtnn 

FRO!'iTIER HELICOPTERS lIMITED 
P.O. BOl 220 
Abboll(ord. B C. 
V2S~1\i9, 
T(L'~·&Sl-Il71 
Teln: 0.3·3&3.529 • 

Lowell Rllchry. \(a"a~" 

GESERAL AIR<iPRA \ lI\UTED 
21 ~bnde,,11c Road 
SI Thorou. Ontarto 
SSR 4H9' 
T.I 519· 221-4091 '~'I.R931 

Dou!l .. ""or~.n Prr"dtnl 

"J 

GESERAL AVIATIO'l SALES (Al 
LTO. 

SUIte 93S 
One Wcslmounl Square 

• Montrcal Quebcc 
,~ H3Z 2P9 

T.1. 514. 934·1@04 
Td .. : 05.5-60473 

W S, Hauett. Pr('t,./ml 

GENERA'L ELECTRIC CO. ÎAl 
A.rer,ft EnglOe Group 
Marldrop F-III 
In~rslale 1S .ft ROUIe SO 
Conclnnall. OhIO 45215 
US.A. 
Tel. 513 • 243-4959 
Telex: 810-461·2638 

Oilbert R Ecklcr. DtrrtlUf' Sil/rI. 'orth Anr,rrctl 

GEORGIA AIRUNE ASSETS I .... C. (A) 
401· 4900 CartIer Sireet 
Vancouver. B C. 
V6M 4Hl 
Tel 604· 263·1 708 
Telu 04·507838 

Norm Gold. Prr"ri"l1 

CERARD PARIZEAU LIMITEE lA) 
410 SI, Nicolas Sirm 
Monlreal. Quebec 
H2Y 2RI 1 

Td' 514·282·1112 
Telex.. OS5-906.57 

Jacques René de COI rel. A"'lJllon D~partmtnl 
\ Dlrt~Ior 

GESTAS INC. (A) 
85 R,chmond Slreel W. 
Su.le 220 
Toronlo. Ontario 
M~H 2C9 
Tel 416·364-6496 
Telex: 063·23060 .. 

Paul Bcsl. ManaRr,. A ".all"n D,p''',"''"' 

GLENAIR DlSTRIBUTORS (A' 
LlMlTEO 

P.O, Box 2.1 
Hlmlilon, OnlaflO 
UN 3A2 

..,Tel 416·679-4124 
Telex' 061·82S9 

• Glenn R Whlle. PUI/dm, 

GLOBAL AVIATION SERVICES lTO. (A) 
11411 - 1200 Wesl 7Jrd Avenut 
VlncoU\er, 8 C. 
V6P 6.12 

rel·604·26~513 r' 
Telu 04·~08801 .r; 

Robert T, PaleMon. P,rl/arnl ~ 

COLDEN TRIANGLE AIR SER\ICES l TOJ --------

PO. Box ~02 
Embrun. Ontano 
KOA IWO 
T cl: 613 - .... 3·5426 

Cordon Thomas. Pr,s,ri"" 

GOLFE HEUCOrTERE SER\ TCES L TEE 
PO, Bal 1010 

, Sepl Iles. Quebec 
Ci4R .. l9 
Tel' 411· 968-2101 
Telex. O~ 1-8421 j 

Jacques Blouin. Prtlldml 

COVERl'oMENT OF B C.· 'll'ISTRY lA) 
OF TRANSPORTAnO:-' 1< H/GH\\A \S 

ltll~lall\e Bu.ld,nl' ' 
Vlctona. B.C. 
vav IX4 
Tel 604·387·574] 
Telu 049-7135' 

John R. Olmu •• d. T'Dn,f''''' Plam",.x Ad""", 
GRA!'\TI. RlSSElL UD. (A' 

1600 Oorche.!u Bhd \VesC 
SUlle 690 

. Monttul: Q.ebec 
HlH 2P&-
Tel S14. 9H·J675 
T.le,. OS.2S~t>4 

O."d F T.,lor VJlr P""Jrn, 

\ 
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~REAT LAKES AIRLlI'IES L1MIHO 
,Sune 1100 
JtIO Wclhnilon Sireet 
London. Onl:ono 
'\6A S85 
T cl "9· 6 79·8540 
Telex 06-l-7571 

James R. Pluton. Pr'l,d~", .. 
CI,;ELPH AIR SERVICES '67 L1MITED 

R.R.:2 
Guelph. Ontano 
NIH 6H8 
Tel. S19- 824-2660 
Tel-Tc,,: 069·S5491 

RJ. Manil. P'rsrdml 

HAMllTO='i. TORRANCE. (A' 
STI:>OSO:"i. CA;\tPBEll, NOBBS A 
WOODS .6 

196 Adtla~ueet West 
Tnronlo.Ontano 
~nH IW7 
Td: 416-977-/000 
Telex. 06-217585 

EdWin T. :o.obbs, Q.c., P"",," 
HEARST HEUCOPTER SERVICE 

PO. Box 2500 
Heant.Ontano 
POL 1:0.0 , 
Tel' '0' -362-8894 
Tele" 067-78S61 

Re,,1 Gosselln. Pr'l,d_ 

HEll-n"iADA JNe. (A) 
332 Vann\' ESfatCl Plue N W. 
Calprv. Alberta 
T3B JBS 
Tel' 40) -247-4822 
Tele" 03-824831 

William Baleman. Prnùlml 

HELICOPTERES CANADIENS LIMITEE, 
9501 Rl"n A\nlUC 
Dorval Qu.bec 
H9PIA2 
Tel: " .. - 636-$191 
Telex: 0S-82 173 .. 

_J. ~eorlcs !?elalley. Vlct-P",id~nl M",knln6 

HEUCRAFT LTEE 
6S00 Chemtn de la S:avannc 
St. Huben. Qucbcc 
J3Y SU 
Tel: "4 • 468-3431 
Tel· Tex' 055-60663 

Luc.en LeVtOl. G'MtaI ManaK" 

HEU·QL'EBEC'LlMITED 
9~ Rue des Ucs 
Bellcfeu.llc. Quebec 
JOR lM 
Tel: SI4 - 432·)280 

Roland S.mard. s,C1'rf.y & O/H'dr/oru MdntJttr\ 

HElI VOy \CEtiR LJMITEE 
Hansar =60 
Val d'Or Airport 
Val d Or. Qucbec 
J9P 4pa 
Tel: 819 - 825-4232 
Tcltx: O~7~5S41 

Jean Paul uhale. Merrld"'/TrrGSllfn' 

MELITAC LTD. 
1103 RI\er Road 
Fort Frances. Ontario 
P9A 2V) 
Tel 807 - 274-7330 

Peul Petenon. CItI1lI'fflllIl 

HERRIDGE TOl!\tIE 
SUI!e 900 
116 AI~rt Strect 
O!l~ .. a Onlll"o 
KIP 5G) . 
Tel 61V'~~S-'7234 
Td .. {j~J.J~:!3 

R on G Bdf.". Q C . Pa,,,,,, 

512 

HERITA G'E AIRC~FT CO. l T~. 
Box 319 
M} nank. Park. Albel1a 
TOM INa 
Tel. 403-886-4928 

Gerhardt M Wehnnan. Gm"IIIManlll" 

HICKS&: LA"R[~CE LTD. 
R R.7 . 
TllIsonburlo Ont"no 
N4G4H\ 
Tel 519 - 6JJ..0820 
Telclt: 064-73521 .r 

Merv HICks. Pr,l,d,n, 

HICHLAND HELICOPTERS LTD. 
4240 Agar Dnv. 
Richmond. B C: 
V7BIAJ 
Tel' 604-273-6161 
Tel-Tu: 04-50"01 

E.C. Dunn. Mo,.."", D"rctor 

HUGHES AIRWEST (A) 
'200. 534 - 81h Avenue S W. 
Calpry. Alberta 
np/ES 
Tel. 403- 26S-1626 
Tel-Tex' 03-821501 

Dav.d W FcrlUSOI1. Rt,.o"o! Dlr,era,·Sd/,l'" 
S",../ff 

HVCHES HELICOPTERS (A) 
DI\lIIOn or Summa COlporallon 
C.nunela &: Teale SUeeu 
Bulldrng 2. T2117 
Cu/ver C.ty. Cahromla 90230 
V.SA 
Tel: 213 - 30S-J0S4 
T.le~ 18-2436 

N.S. Jacolnon. Mdnalt". Norrh Amtfl'"'' $"I,s 

HVRO:"! A VIA nON I:-;C. 
1972 London Road 
Sarnia. Ontario 
N1T 1H2 
Tel. 519- "'2-7767 

Clare F. Webb, Pr~Jld,nt 

I.M.P. CROUP L TD. 
AVlal.on Semees DIVIJlon 
P.O. Box 1014 
Dmmoulh, N.S. 
B2Y4JJ 
Tel: 902·861-3737 
Telex. 019-22885 

Slephen K. PI)Jmmer.AulJlanl GtM,Q! Mdntl'" 
IMPERIAL aIL LlMITED (A' 

III St. Oalr Avenue West. 
Toronto. Ontano 
M~W 110 
TrI; 416· 968-S04S 
~Iex 06S-2.2S5 

tyle G. Ahrcns, A v,,,"o,, SQI'$ MarrQl" 
INNOTECH A VIA nos ll~UTED 

455 M,chel Jasm.n 
Dorul, Qllebec 
H9P 10 

(AI 

Tel: S14- 636-41.55 
Telu. 0S-822879 

S.W. 1r\lne. VIC'r-Prtl,drn'. A"~'Qfl Sdl" , 

JACKSOS AIRSERVICEStTD. ' 
80" 10 
Sandy Bay. Saskatc~cwan 
SOPOGO 
Tel: 306-754-2026 

Bill Jackson. P",ldr", 

JOHSSON k HIGél""S \HllIS 
FABER (A \'IA nO~) l TD. 

200 Granv.lle Street, SUlle 650 
Vancouver. 8 C 
V6C 252 

t Tel 604-681·6141 
'. Tele. 04-53400 
~ S R~/ph Wh}le. l'Tmd,,,, 

JlIAS AIR LJ!\f1TED 
P,O Box 2J07 
Sidnc~. 8 ç 
VSl JW6 
Tcl 60-4·656-4312 
Tel· Tn 049-7101 

Bruce E Gorle. C Fil ',fQni/lf" 

(A' 

/ 

KENN BOREl( t'IR L1MITED 
.. 20- 29O,McTa",h Ro.d /II E. 
Hanpr No. 4. Inlcmallonal AI/port 
Calgary. Alberta 
nE7G5 
Tel' 403- 276-9S9S 
Teln: 03-82S870 

Gcorae Slevr:nsorr,fi"""QI M"""K" 

KENTINC AIRCRAfT llO. 
64 McTavlSh Place N.E. 
Calgary, Alberta 
nE7HI 
rel: 0403 - 277·"26 
Telex. 038-21731 

C Nick Crawford. Vrr .. ~J/drnl .. G'M'''! 
Mon/l1(.'" " 

KENTING EA~TH SCIENCES UMITED 
380 Hunt Oub Raad 
Ottawa. OnlJlno 
!CIG 3N3 
Tel: 613 - '21·1630 

'Telex: 053 .... 173 
P.LF. Thompson. M"""K". Flnanu ... 
Ad",,,,lsrratlo,, 

KYRO'S ALBANY RIVER AIRWA YS LTo. 
102 Rupert Slreet . 
ThundC1' Bay P.Ontano 
P7B 3W9 
Td: 807 - 34 ... 3366 
Telell: 073-4698 

John H. !eyro. Pr'lldt'!, 

~BRADOR AIRWAVS UMlTED 
P.O Bali JOO. Stat.on A 
Goose Bay. labrador 
AOPISO 
Tel: 709· 896-2646 ./ 
Tdex: 0/6-2241 

G.E. Patey. Pr,,,dtnl 
UKELAND HElI€:OPTERS LTD. 

BOll 149 . 
Temapmi.OnlJlrio PO" 2HO 
Tel: 70' • 569-3600 

Robert Garch, Vlu Prrsid,nI 
lANE,BRECK 

SdIIt"6Ol 
SS Un • .,enlty Avenue 
Toronlo. Ont.no 
MSJ 2H1 
Td' 416-863-9686 
Telell: Q:6-22S18 

Enc M. une 

(A) 

LAVRENTIAN AIR SERVICES LT& ~ 
P.O. Boll. 81&. R R. liS 
Otta_. Ontano 
ICIG )1'1) 
Tcl: 613 - S21-4871 
Telell" 053-4412 

.J LAURENTIOE A V(A nON tfMITED rOhn M. SoJie. Prtl/dml 

- Codars A"port. P O. Box 170 
Sic-Anne-Dc-Bellevue Quebec 
H9X 3t5 • 

, Tel: 5/4-4".$1" 
Telex: 0S-2413.. ' 

Robert Sc:holc!ield. VIr,.PrrJ.d~nI 
LÀVERENDRVE HF.LlCOPTERS fNe. 

0400 Boulevarde Cite des Jeunes 
Salnl Clet. Quebec 
JOP ISO 
Tel: 514 - 4~6-31'S SI. Clet 

514 - 811-9685 Montreal 
Telex: 0S-821898 

Dav.d Turney. P,,,IJ.,,, 
lEAVENS BROS.L1MITED 

2555 Ocrry Raad E. 
M.SIIpauga, Ontano 
UT lAI 
Tel:.16-678-123. 
Telex. 06-968582 

Chas. D. lu'oru. l'us.dt'nI 
lETHBRIDGE Ft VINC CLUB 

PO. 0'0 .. 271 
lethbtldge. Alberta 
TU 3Y7 
Ttl 403 - 327·)380 

Roy A. Prlce. }.IoM/Ii" 

, , 

(A) 



• 

UFTAIR INTER .... " T10!li"L L1MITEO 
10f00 \1cTavlSh Rnad .... f. 
Cal,atr. Alben. 
T2E 7G6 
Tel 403 - 230-1091 
Telcot. 03-822632 

Pelu C. Eumaet. Gt'''"''' W"fUl~ 

l.QCKHEEO AIRCRAFT 
CORPORATION Of CA!liAOA 

Su.te 60l - Kent Square 
253 Alben Sireet 
Oua ..... Ontano 
KIP 6A9 
Tel: 6\3- 233-~6 

, T elcx: 053-4243 
Phlillp J. Sull .. ,1I. .\("~'nr Di,re"", 

LUKIS STEWART SEDCWICX . 
fORBES INe. 

PO BoxlS4 
Ro)al Bank PIaza 
Toronlo. Onllno 
MSJ 214 
Tel: 416 - 865-1000 
'felu: 06-23801 

Tom A. Emc:ry, V/~ p,.,JWntI 

·MIIB HEUCQPTER CORPORATlO.N (A' 
P.O Box IS07. Walon Way 
W('St Cbnter. Pa. 19380 
U S.A. , 
fel: 21$ - 431-4ISS 
T cI.le 902041 

Sam E. Rocny. DlrrrtOf. MtJ,J.~linll 

M,CAIG FUINe SERVICES 
Box3~ 
K_nanon. Sasulc:he_1I 
SOG2S0 
Tel: 306 - 2~2-2m 

DOUllu Mc:Ca11o (]M_ 

MeDO:-;!"ElL DOUCLAS 
CANADA LTD. 

Pilee de Ville'. T_'Cr B 
#1210 - 112 Kent Strm 
Ott ....... Onlario 
'UP SPl 
Tel. 613 - 236-970_ 
T~lœ 053-368& 

A. W. Baker. Y/u /'rnJ«nt 

(A' 

MAPLE AIR SERVICES L1MITE/' 
Box 607 
Maple. Onlario 
LOJ IEO • 
Tel: 416 - 889-715' 
Tel-Tex: O6So24591 

Maurioc: Frisque. l'rrsithru 

MAPLE LEAf AVIATlON LTO. 
No. 1 Induslnal Ha.r 
Mc<iill Field. MunICIpal Airpon 
Brandon. Manilobll 
R7A fil 
Tel: 204 - 721-7611 
Telex. 07-5027~O 

JamH D. WaIL /'rnJJmI 

MARSH" MCUNNAS 
LlMITED . 

.1104 C",mbridJe Bu,ldina. 
10024 Jasper Avenue A' 
Edrnonlon., Alberta :;
TSJ IR9 
Tel: 403 - .29-623S 
't'du. 037-3745 

John R. ""","ill, 14 .. _ Ex'n<ln~ 

... 
{A) 

MlpWEST HElICOPTER~ LTD. ~ 
PO Box 219 • 
Sfiblam~ pou.1 S.a.io. 
Winnlpe," ManitOba 
R3J ~R4 
Td: 204 - RIIs-6211 
Tcl-TC'~ Ol-S759' / 

W.~. Johnsan. '""'"", 

• NAHA"~I AIR SER' ICES LlO. 
119- 12l 
Norman W_u.. N.W.T. 
XOE OVO 
T ~1. 40l - 5117-2281 
Tde •. 0~531 

Mn Ph~I1" lInton. 0.,,,, ..... om.,. \I(",~ 

.. 51) 

:\ORDAIR lI~lITEO 
100 Ale~l~ '1lh,," Blvd. 
81h F100r 
SalOl Laurent. Quebec 
H4M 2P4 
Tel. "4 • 747·SS9l 
T tlc_: 058·26806 

Kun P Peltfer. Croup Vit, p'I'<,,11n1 -
A Jmm"IrQllon 

SORFOLK AERIAL SPRA 'VING LTO. 
RR7 
Simcoe. Onlano 
NlY4KS 
Tel 519 - ~26-3481 
Tel-Tex.. 06-981231 

John T4rr. Prl'Jithnl 

SOR-LANO A\'IATÎô!ll LTO. 
R R #3 
Nonh Ba\'. Ontano 
PIB8G4' 
Tel: 705 - 4n-IS10 

John B. MeCullash. Prn/d"n, 

NOR~t AIR SERVICE 
PO Box477 
Esltun. Saskatthew .... 
54" 2A4 

, Tel: 306 - 634-4040 
\fIS. Sharon P,schb. O"n,,/ MtJn",,~' 

NORTH CANADA AIR LTO. 
P.O. Box 8SO 
Proner Albe". Sukalch~n 
S6V SS4 
Tel. 306 - 764-4271 
Telex. 074-2876 

J 8. Llo) d. fusIJ"Ir, 

NORTH CDAST AIR SERVICES LYO. 
PO. 801610 
Prince Rupert,. B.C. 
VU :litS 
Tel: 604 - 627-1l59 
Tel-Tex: D-47-89129 

J.N. Anderson. J'r,s,Jtn, 

SORTHERS AIR TRANSPORT (A' 
.ASSOCIA TlON 

p,O Box 2457 
Vcllo"knl(c. N.W.T. 
"OE IHO 
Tel: 40J - 668-2177 
Tclc~' 036-8290-

Clcm F. Behr, 1',,,,J,nl 

NORTHERN.,fUGHT TRAINING L TO. 
PO Box III . 
Tenace. BC. 
V8G4A2 
Tel. 604 - 63So3696 

DaVId F. Cook.l'm/tknt 

NORTHERN MOUNTAIN HELICOPTEQS 
INe. 

P.O.,Box 361 
Pnnce GtDrle. B C. 
'Y2l4S2 
Tcl: 604 - 963-9622 
Telu: 041-1027 

BJ. LIo)d. Prt"dm, 

,,"ORTHERS THUNOERBIRO AIR lI\IITEO 
Box 1310-
Prince GeMit. 8 C. 
V2l_V5 
Tel: 604 - 963-9611 
TCIc~' 04708"0 

Jack SI_lfox. E.." "',,''' VIC ,..p,t"dtnl/ a,nr,.' MrytQlI.r, 

SORTH\\'EST TEliluTORIAL AIRWA \S 
UO . 

Po".1 ServICe 9000 • 
YellowknIfe. :-!.W T. 
XIA 2R3 
Tel 403 - 113·8555 
Telex. d34-1S527 

Robnll' Ensle. '"\Id .. ,,, " ChQ"fltQII 

1 

OCEAN AIR SERVICES ll\IITED 
PO BD_ 5140 ~ 
SI John·l. Nnd 
Ale SW2 
Tel 709·753-7023 
Trlcx 016-4620 

Douglas C Hogi n. P'I' .. dml 

OKANAGAN HELICOPTERS LTO. 
4391 Agar Drrve _ 
Vancou\tr Inlcrnallonal Arr"ort South 
Rrthmond. B C. 
V7B lAS 
Tel. 604- 27S-~S02 
T.lu· (M-355S94 

Fred A. "'oore. VI" P""J,nl - \fa,(,'In( 

O!'l AIR (19791 L1!\1J41ED 
Hang'f #2. Round BI\d 
Thunder Bay A "pon 
Thunder Bay ·P. Ontano 
P1E1N9 
Tel. 807 - S71-1141 
Telex 0.73-46111 

ClIff Friesen. Cm,,,,,1 Manall.tr 

ONTARIO MINISTRY OF (AI 
NATtJRAL RESO\;RCES 

Aviallon Ir: Fire Manaacmcnl Cenlre 
PO Bo.31a 
Sauli Sie M.rie.Onl.no 
P6A SLI 
Tel' 705 -942-1800 
Telex' 067-77134 

W.K. Wlmtr. CI"". P,laI 

ONTARIO MINISTRY OF ~A) 
TRANSPORT A nO:-l1t. 
'CO!\1MUNICA T\O~S 

1 AVL1110n ServIces Office 
7th F100r West To'ACf 
1201 Wilson Avenue 
Downsvlcw. Ontario 
MlM US . 
Tel: 416 - 248-3325 
T du 065-24145 

D'\'ld P. Glrner. MtJntJKtr· A """011 Strl'/CfS 

ONTARIO NORTH LA 'D (A) 
TRANSPORTA TlO=" CO~1J\1ISSIO!'l -

(norOnlltr AIr ScnlCC11 
195 Res,na Sireet 
North BIY. Ontano 
PIBgU 
Tel: 705 - ~72""500 
Telex 061-76IS9 

John R Kllcour. Mona"t! AIT S""rrl 

ONTARIO WORlDAIR L1MITED 
6705 !",po,1 Roac! 
Mlmu,uaa.Ontarro 
UV IE3 
Tel: 416·677-6101 
T _Iex' Of>.96S~S9 

C.R. Plulon. Vlrt' l'rtSldtnl, FmtJn. l' & 
AJmrn/JITQllon /,../ 

ORILLIA AIR ~R\ ICES L1'"TEO 
PO. Box 626 
On1ha. Onlario 
UV 6K5 
Tel: 70' : 32s-6 "3 

Harry L. Sltrk. 1'rt'$IJrn, 

OTTAWA Fl-"I1NC CU'II 
Box "0. R R. liS 
Otla"' •• Onlarlo 
KIG )NJ 
Tel: 613-S21-2142 
Tcl· T.x: 053-4191 

Terry Bel'n. A~Q""I/,.r 
PACIFIC ADJUSTERS no. 

203 -6191 WUlmlnmr Hlshlla\ 
RIchmond. B C. . 
V7C 4V4 
Tel: 604·273-903' 
Telex 04-357585 .,.,.. 

Larry Fix. Secr.tary 

PACIFie HEUÇOPTERS LTO. 
'19l- 164lh Sireet 
Della. BC. 
V4K 3N3 ' 
Tel 604 - m·826.5 
Telex 643-51229 

B,ad Hanc.,. p,~""(',,, 

\ 

(Al 



'. 

PACIFIC WESTERN AIRUNES ll'lITED 
S'Jlle 700·700. 2nd Street S. W, 
Calgary. Alberta 
TlP 2WI 
Tcl: 4(])- 261-n60 
Telex. OJ-821124 ' 

RII)'!.. T. Eyu)1l, ~JlcHn, & Chi".[pürw,,·, 
OfT~n • 

-----' PARSONS AIKWA ,'5 NORTHERN LTD. 
Box 759 . 
Flin Fion, Manitoba 
RSA IN6 
Tel: 204 • 681-4S84 

R G. Fcrauson, P'''J'MIIl 

PA TERSON. MlcOOUGALL (A) 
BarnSlen olt Solu:lton 

BoxolU 
SUlle 2800. Commette Court North 
Toronto. OntarIO 
M5L 10) 
Tel:416-3~14 
Telex: 06-23163 

Bruce MacDoupll. PlIT,fIn 

PE.\ct·AIR LTo. 
R R.#6 
Pembrolu:. Ontario 
K8A6W1 
Tel: 613 - 687·$687 , 

R.W. (DICk) WlgstOn. T,afft~ MDttlJI" 

PEMBROKE AIR SERVlCES LTO. 
R.R.6 
Pembrokc. Ontario 
K8AIIW1 
Tel: 613 - 681-2849 
Teln: 053-34541 

J. Kohut. PrrJ/ornl 

PE:"iINSULA AIR SERVICES LTO. 
Hangar #2, Hamilton ChiC Alrport 
MOunl Hope. Ontano 
LOR IWO 
Td. 416 - 679-412"/679-4191 
Telex. 061-8259 

Olenn R. White, PrIS/dtlll 

PERIMETER AIR UNES (INLAND) LTO. 
Hangar 112. 1 nlernauonal Alrpon 
WmnlPCa. Manlloba 
R2R on 
Tel: 204 - 78~7031 
T clex. 07-587690 ' 

WJ. Wehrle. Prwdrlll 

PISEHOUSE AIRWAYS llO. 
Bu 210 
LaRonse. Suklatchcwan 
SOl ILO 
Tri: 306 - 8&4-204& 

Gordon R.H. Walla~e. Prtsidml 

l'OWELL AIR lYO. 
1576 Dunnn Strccl 
Powell Ri""r. Be. 
V8A IW7 
Tel' 604 • 48""':262 

Oaryl L. 'Smllh. Pr"sIJ,n' 

PRATT olt WHITNEY AIRCRAFT (A) 
OFCANAOA 

PO. Box 10 
LonlUCInI. Qucbcc • 
J4K 4X9 
Tel. 514 - 6n-9411 
Telu' O5026H09 

JolIlI H. Darnes. A"lrnf .\(a,kr!InK 

PRATT olt WHITSEY AIRCRAFT (A' 
GROUP. CO"f'IERCJ.\l 
PROO,",CTS DlnSIOS 

400 Main 5tITet 
Ea$t Hartford. Connecllcul 06108 
l:SA ' 1 
Td 203 - S65oJ79J 
Telex. 9944" 

\\ ,U!.lm A. AndCf'\on. \'ar~tII"lC \fana(rr. \'(tr'" 
-t't"C""h" 

"' 514 1 

, 1 

/

. PROGRESSIVE AI(SERVICE~ LTO. 
2985 Alrport Raad • 
JC.amloops. B.C. 
V2B 7W8 • 
Tel: 604 - ~S4-3161 • 

. Telex: 041-8336 
O. McLachlan, OprratiIJns UaTl4rfr 

PROVINCIAL SERVICE 
AGENCYLTD. '. 

Dldl- Tl17. Inlemahon:d Allpon 
Calpry.,Albenl , 
T2P 203 
Tel: 403 - 276-662S 
Telex: 0l-82S593 

Renn,e Atlunlon, MaNlpf 

QUASAR AVlATlOS LlMITED 
150 - 104~ 1 5hellbruf&e Way 
Raehmnnd. B.c. 
V6X2WI 
Tel 604 - 270.9696 
Tekx: 04-3"633 

Damel T. Dunn. Prrs,Jr,,' 

QUEBECAIR 
P,O. Box 490 
Oorvll Alrport 
OorvaS.Quebcc 
HolYI~ 
Tel! 51" - 631·9802 
Teltll. 05082258-' 

(A) 

Alfred Hamel. PrfJÎd"", " Cil", E.ut:lUl", 
OjJIrtr 

QUEsrOR SURV*S LYO. 
6380 VllCount R d 
Mimssaup. On no 
UV IH3 
Tel: 416 - 676-9880 
Telex: 06-983611 

Len J. Rellman, V/cr-Prtmltnl 

RANGER HELICOPTERS LJ~ITEO 
P.O. Box 995 
Sault Stl!. Mane, Ontano 
P6A SN5 
Tel: 705·942-2642 

16 ..J Telex: 067·77247 
Richard Pean:e. PrrsfJml 

RA rs FI/VING SERVICE lTD. 
Box 181 
Saskatoon, Saskatche ..... n 
S7K 3lt4 
Tel: 306 - 244-2157 
Tel-Tex: 074-2391 

Ra, FownlCr. "" .. d'n' 
REED SYENHOLSE LTO. (A) 

2700 One Pal liser Square 
Calgary. Alberta 
nOOP9 
Tel: 403 - 267·7010 
Telcx:~8-2251. 
Itoben A. Paneou. Srn,or V.C't! PrtJ/thnl. 

l"rtmolrorttJl 

RHONDAIR AIR SERVICÙ-LTD. 
1140 Sle ... rt A\cnue 
Nanalmo, 8 C. 
V9SolE6 
Tel: 604- 75J.o812 

W. Keith Panon .. Opt!rDIIOn$ Ma"axrr \;) 

RICHEl'AIR Ise. 
SI Jean A,rpon 
SI. Jean. Quebcc 
J3B flZ9 
Tel: ~Iol - Jol7·J77' 
Telu' 050831"'3 

Mjchel Leblanc. l"rJ,d,nr 

ROCKY MOr'!\TAI:\ HELICOPTERS LTO. 
d/b/a ROTOFLITE 

80x 910 _ 
In\ermcrc. 8 C 
VO'" IKO 
Tel 6o.l- 4S5-~910 

R.W K. Knowlu P">lJ~"t 

ROLLS-ROYCE' (CÂSADA, (A) 
LlMITED 

PO.80x 1000 
Montreal AM F, Qucbcc 
HolY IB7 
Tel: SI4-6JI-3S41 
Telex. 05-821882 r-

Richatd A. NeIll. Vtr~ Pnuo"",. Mallu,fnl 

ROYALCANADlA' FlYlNC 
CLUBS ASSOCIA nos 

SullC 103 
. 181~ Alta VlSla Ome ( 

aua-Ontano 
KIG 3Y6 
Td: 613- 7)MS20 
Tcl-Tex. 053-4191 

W.P. Pans. P"J.d,nl 

RUSSEll" DuMOt:LI!II 
I7UI f100r 
101~ West Georp Su=t 
Vancol/YCl'. B.e. 
V6E 3Gl 
Td: 604 - 6811-3411 
T cIcx: 04-53191 

R.E. Osllund. PDrtn", 

SEALANO HELICOPTERS LlMITED 
Po. Box SI88 
SL John' .. NOd.. 
AICSVS 
Td: 709 - 7H-8743 
Tc1cx: 016-31S9 

A. SoIIlar. Pr"uilnr 

(A) 

SHAW AVIATION CLAI:'oIS (A' 
LTD. 

'200 - 666 St. James SlrccI 
Wlnnlpcs, Manatoba 

RJO 3111 
Tel: 204 - 7116-'493 
Telex: 07-55177 , " 

Ronald J. Shaw. Prwo"" 

SHEll CANADA LI\f1TEO (Al 
P.O. BOll 400. Terminai A 
Toronlo, olliariy 
MSWIEI 
Td: 416 - 591-73 
Tc1cx: 06-219-61 

L Douglas orr~r. Manat", ,.1"'''1/0'' 

SHIRLEY AIR SER\'JCE.,S LTO. 
Hupr 6 .... M uRlClpaYl\]\-pon 
Edmonlon. Alberta -( -
nGm 
Tel: 403-453-5121 1 

,Telez: 017-41~ / 
Terry S. Joncs. YiC't~d"" 

, \ 
SIKORSKY AIRCR\fT (A) 

Nonh MaIn Sireet '----
Stratford. Connrclu:ul 06602 
U.s.A. 
Tel: 203- )86-71 JO 
Telex: 964-372 

David 0 Smith. Yia Prrs,d,rU - Ma,knml{ & 
CI!',amtr S",,," . 
SKYWAV AIR SER\'ICES LTO. 

'385 - 2t6lh Street 
Lan,lcy. B C. 
VJA4RI 
Tel: 604 - S3 .... 8S45 
Tcl-Tex: 04-508501 

DaVId A. Sell~r. P,wo"" 

SMITH AIR (1916) UD. 
Boil 1414 
S"lft Current. Sukatcl:cwlln 
59" 3X5 
Tel: 306 - 77)·9349 
TclelC. 071-21 128 

Ed Bellay. s" ,ri"", TrMlu," 

SOSTAIR LTO. 
301 Eldun Street 
GocIench.Ontano 
N7A 351 
Tel ~19-~24-84Jol 

Murray Ward. P"sld,~, 

... 

\ 



I-~ 
1 

l' 

SOVSDAIR CORPORA nON 
1450 Ocny R.,.d Em 
F"~1d A'lalio .. "anpr Il 
Mm .... u' •• Om.no 
L5S IB2 
Tel:416· 676-1910 
Telex: 06983664 

Alec D. V. Burdc .. Yie, l'rruJml cl D"rnoro{ 
M"'~inl 

SOUTHERN FRONTIER AIR TRANSPORT 
LTD. 

Hanport. IntcTUlionaJ Airporl 
C.IÎlry. A1~ n,. 2G] • 
Te~ /'03 • m-8S52 • 
Ttlf:X. 038-16893 

GIeM E. Pockard,. Gmm,' M~ 

SPAR AEROSPACE UMITED (Al 
a2S C.:edonia Raad 
l' oronlO. Ontario 
M6B.3XI 
Tel: 416 - 711-1571 

• Tclu: 06j.242-40 ~ 
E J. O'S,len, DltWfDf'. /lrp4Îr " Ow,haul'" 
Pra./WI $IIpfU'rt 

STANDARD AERO UMITED CA) 
Winn'pcllnlcrD8llo .... 1 Alrporl 
WinnlPCa. ~"1UIoba . 
R2R osa 
Tcl: 204· 77:5-97t1 
Telcx: 07·5781. 

H. W. Grant, Pu~'«rrI 

STEWART. SMITH (CANADA) (A) 
L1MITEO - • 

1740 Sun Life Place 
IOIll - q') Street 
Edmonlon, Alberta 
TSJ lHI 
Tcl: 403· 4lS-8110 
Telex: 037·3391 

RoB. U Arcy. A 'l'ilzIion M_CU for Ct",da 

TACATA AIR\\'AYS LlMITEO 
Box 1238 
Ull bnd Je. Oottario 
LOCIKO 
Tel- 416 • 98S-7613 

H. J.mes Bayley-. "'n'th", 

TERRA.CEOTERREX llMIUD 
1060 Walkley Raad 
Ott."'a. Ontario 
KIG 3PS 
Td: 613 - 731-9571 
Telex: OSl·lSOl 

RJ. Laroche. H"MI PI/PI 
TIME AIR UMITED~ 

P.O. BOil 423 
1104· lrd Awnuc Soada ~,..,.. 
u.llbridcc. A1bma 
TU3Z1 
Td:.co'·3290035S 
Tclex: O~9107 

Wahér R. "Slubb~ 11.-. ClttHrm_ O/IM Ilo4rd 

TOME.'\SON SAUNDERS (A) 
WHITEHEAD LTD. 

ISIII Floor. Gnal/Vllie Squire 
:zoo Granville SlfCd 
V.IICOU ..... '. B.e. • 
V6C2at 
Tel: 604 ·681~1I 
T~lu: 04·'1'2. 

Peter J.G. Po_. )t.IfIIXrr. A,·i.,1oft 11UIIr1l"" 
Ikpl. • 

.. 
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TORO~TO AIRWAYS LlO. 
TOlonto Bullonvl11e ""port 
Mlrkham.Onllno 
L3P 319 
T~: 416·297-2600 
!e!cx.06-986793 

Enlie H, Saunden. Vir,..Prnu!,,,,. Ai' 
0l'"a/lom 

TORONTO HELICOPTERS L TD. 
Toronlo Sulton.dle ,.t .. rporl 
Marklulm. Onuno . 

'-J,.lP 319 
t~1: 416·291·3203 
Telex: 06-98659.-

len V Roulledce. Ptt~ld~", " S~rrtltlf\'1 
T,lftulltn' 

TRANS CANADA HELICOPTERS LTD. 
121S Monl« PIlon 
~_P 179 
Lcs Ccdres. Quebce 
JOP ILD 
Tel: 514·637·5524 
T elell: 0S-&22~S9 

,.. 

André Mamn. S~r'IfIIJ'}~ TrlflJsutrr 

TRANS NORTH YVRBO AIR LTD. 
P.O. Bo~ 4318 . 
Wh,lehonc, Y.T. 

~YI.AJT6 
rd: 0403 - 668-2117 
T c1u: 036-3290 

T.A. x.aply,G~"If,."i MlJfI4f" 

TRANS PROYlNCIALAIRLlNES LTO. 
PO. B01l280 
Pnnce Rupert. B.C. 
VU lP6 
Tel: 604 - 627·1341 
Tcl-Te,,: 047-89129 '" 

Weldon Walbera. Pr"s"/",, .. G.rw,al MOnD," 

TRANS QUEBEC HELICOPTERS LTD. 
1215 Monlee P,lon 
l~s Ccdrcs, Qu~bec 
JOP ILO 
Tel: SI4 - 631-5'24 
T du: O~22659 

Andre Lachapelle. Prirldlnl 
, 

TRENT AIR LlMITED 
'p O. 80x446 
PClcrboroulh. Onùrio 
K9J 624 
Tcl: 705 • 7~S-()4S1 
Telex: 06-962-809 

John P. OlllesplC. PrrJidlfnt 

TYtE AIRWAYS LYD. 
BOIl640. 
Scthcll, B.e..' 
VON 3 .... 0 
Tcl: 604· aas·22 14 

A.B. C.mpbell, h'SuHlIt 

V.S. AIR.INe." (A) 
, W •• hin&lon Nalional Alrport 

Hanpr_12 ' 
W.'bin&loll. 0.C.2ooI6 
U.S.A. 
Tel: 703·192-7099 
Telu: 89-2645 

William N. Seltz, A .. ,. Vic, 'rts{dé-nl. Com
_nil}' Af/llin' 

VANCOUVER ISLAND HEL/COPTERS LTD. 
PO Box 2095 
Sidney. BC. 

... V8L 3S6 
Tel. 604 - 6$6-3981 
Tel-Tex; 049-7101 

i'olC Smnler. Prmtk", . 
VERSATILE AIR SERVICES 

~ PO. Bolt 130 
---North Sydney. N S. 

82AlMZ ' 
, Tel. 902- 539-1246 
Tclel.019-35229 

Earlc 0 Tubrcn. Gtnrral MIJIIIJ,,' 

V1KllliG HELICOPTERS LlMITED 
P.O BOll 5104. Sullan F 
Ollawa.Onllno 
KlC 3M4 
Tcl 613-257-4660 
Telex. 053-3659 

, Liny R. Camphaua. htsid,,., 
• l < 

VOYAGEUR A!RWA YS LTO. 
P.O, Box 1734 
CFB Nonh Bay 
HomeU HClg~u. Onlario 
POH IPO 
Tel: 70S - 476-mO 

Max Shlp.fO. Pr,sllJtllt 

WARDAIR CANADA (1975) UMITED 
2201 Toronlo Dominlo" TOIII.r 
Edmonlon Cenlre 
Edmonton, .... Iberta 
TSJ OK4 
rel: 403 - 423-4466 
TeleX. 037·2057 

Tom L Spaldina. Ex"uliw lIict-l'r,.idr"' 

WEST COAST AIR SERVICES LlMlTED 
SI80 AlrJlor! 1\0&4 
Inlemallonal AlCpott South 
Rlcnmond. 8 C. 
V78184 
Ttl: 604 - 218-&431 
Ttlex: (4)-55616 

AI Michlud. l'r,s1d,nt 

WESTERN ArRUNES (AI 
P.O, Box 9200S 
Worl4 Way Poslal Cenlrc _ 
Las AIICCle._ CabCo",!. 90009 
U S.A. 
Tel 213 - 646-2323 
TelclC 664-361 

Huch C. Earl.y. D,,~rlor - Puhllr /lf/alrr 

WH1TE'S AIRCRAFT SERVICES LTD. 
R.R.'l 
SI Andre AveUin, Quebcc 
JOV IWO 
Tcl: 819·913-7909 

Nonnan R. WhIIC. frrsld.", 

WHITEHORSE FLYING SCHOOL LTD. 
H.n,ar E. Whilchorse ""pott 
Whilehorsc. Yukon 
YIA 3E4 
Tel: 403 • 668·$S96 
Telu: 036-8340 

, Siefan Kleczkowskt PrlsfJ.", 

WON-DEL AVIA nON LTD. _____ 
6200 A 'rJl0n II. old .ft 
Salnt-Hullen. Qucbec: 
J3Y'K2 
Tel: Sl4· 861-8403 ' 
Tcl-Tex. OS~066l 

Manhall H Llmben. Vlrr Pr~lf"t"'. OptrlJ/lO"1 

\ 
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PART 1 
To be complil1.ct .. 

SAl.ES QfFIClIAGElfT 

A 

B 

ç 

o 

E 

F 

If A ... E lNITIAl.S 1 TIllE 

PAQI'OSED ITINERAA'f 
Ia,,~_ "'IIhI numlleflll 
cl ... lnl d.talll .agmOnllloJ. 
' ....... '1On Il. lUI of conhnuovs 

'If roumeyt 

""TUAI OF INCAPACIT"TlON 

IS STIlETCHt!1I NUOlD ON BOAAO' 
1111 _<ho< co,.. r.t\JST ,be _0<1' 

...,.PitKo (stOM 1_ ... ote 
~ Cluaftftc.tk)n Iet"'Nnt. 
.~, "om p.a"'ftVM'1 
• "".,..wct 111.e 

TllAVEL CO ..... ""ION" 

c_ ...... 
1M:H~ WC~S WCHC 
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nrrSRNATIONAL A~ TRAllSPORI' ASC!OCr..UION 

SfAND"RO 

M E D F 
... EDICAL INFORMATION FDRM FOR AIR 

AI'I'wlf ALL QuHhoni Put 1 crou h.1 ln VES Of NO rx,.., 

U .. BL.OCK lETTERS Dt T'YPE\NAITrR WMn comDIe"ng th •• form 

Y,. D 

TAAVEL 

Tf""", tram one ttlQ"r 
10 ~ncltl., oh.,.. ,.-qu.'''' 
LONGEA conn.cunQ Il'T'' 

MEDICAL 
CLEARANCE 
REOUIRED' 

"'0 
Ve, D 

AeqV.lt rI" " unil.no"..n 

Fcw bMd .nd/Of "-

" 
~----------------------~----------~ 

de" Il.1.'' ) 
ncot'Ied bV trl"d 609 

OWN 
ColI~ 

wheelchllf drive"' 
hll"~ TyPl' 
Isp.II.bte ~. 

W""'ch.n. wlth ,pln'bl. "In"," Ir, 
'"tr,cted ante'" Incl If. Ot'l'TItUtd 

.. 
0" pa ... nger I.,çr.ft only u"dt' c.rtlln 
(ondlltOnl. wh.c:+f CI" be obtlfned from 
lha l.rhne(tJ 1 .... ddlhon ceftlln countr ... 
mlY Imoo .. speclhC rntrtChonl 

G 

H 

. 
, 

K 

L 

1 

2 

3 

AMIlULANCE "IEDED' 

OTHER GAOLlt<D 
"RllANGiMl!NTS NUOEO 

M~IIIOf 
dttr..ry If .. 
pott 01 DP ... flTUAE 

..... _Iot ........., ..... 
ponof ~A.L 

Yn 

'''''0 v .. 0 
4 ou.r T ...... mentl NOq: .. O 011 '.Iev .... Iftfot 

."., ... -5nC1AI. lNoFLIGHT 
AlUlANGE!o'l"T5 NEtOle """"" 
soeoet me'" 1Qe(1.1 N"I"O 

NoD 
Iet-,", htfI .... III ~ _ .. . 
ISet ...,... '1 fMI Itnd of 
PlUlT2 _oN 

OOfS PASSENGEII HOlD A FAEaUENT\ 
TRAVELlEItS MEDICAL CARO" VAUD 
FOII THIS TIIIP' IFAEMEC 4 

No 
l'RlMlC 1 L...I __ -,-,.-...l 

IFRlMlC ,..","", ".oued b., 
1 

D 
1 

~,---_=' -,-.,..,.-_-J Il 
IIncIQKI' conf 1 

,-,.,vl 
-

_oolv 1 

-=·lyl 
1 

V .. D 
1 

!""'QIoo"t'l 

[·---1 

, 
~ , 

, 

-

( 

If Vfl OESCAI8E aftd IndiC". fOf eICh Il.," ~.I SEGMENTI,. on ""I\t(h 

JeQutttd \", Ilfltna AARANGeO Of ,,,,f'tg'ftO th"" art y ,nd Ic) If whOM 
e.penN "r~Vl"~ 01 S'ECIAL EOU"MINT "",Pt U o.yg.n etc 
'lwaya 'IQUWU ClQmplehan of PAAT .4: ove"eAf 

'tri 

Il ves .dd be'o ..... FIUMEC dAI' 10 'fou' '."""11>01' ,cques ... 
" na lOt l' aDdllion,' CI, .. needld by Clny"'O 'ltl.netsfl 
n.,\iI. phylfC.." .n .nendtnc. comP'et. 'ART 2 hf,eQ:f 

. 

!tfl2 .... " 
'11111' .f 
... n"I"Qwn 

,I 

'1 
1 

1 , ,. 

G Q L.1---......... ------"",,"<.I-.-.-c,-,,-.. on-:,--------..Jt7 

PASSENGEItS QEClARATIOH- ~ .,/ 
1'-1 HEIIEBV-AUTf4OIIlZE " 

lnatr\e of notr'tl\al*' onyllCI.nJ /. 
10 ",avilie tilt atrIonM ",un 1'" .nl9"""l'On 't<1wld by 1"'" .,rllftn mo<!oC.l dloarlmenll'01 IMpUrc>OM of <M'ttm"'. m~ "11'""" 19- e."IIO. by .. , end on con.-.. ,on ,nttoo' 
1 ttereby .. _ 1"" gnYioCoan of n,lIhe' g'O'OSI_ du", of con"c!en"."'v ln , .. ~I of IUCII ,n'orm.ltOn Incl Ig,""_ lucn p/I'fIlClln "'H" .. CMMCltOn tntto",1II 

·.11aI<e no'etlltl ~ acCoplo<! 'or c.",age my ,..",..., WIll be lublOCllO lI>4I'gln,,"' conclllooni oIct,,_ItI"tfo 01 ,ne c'"", COIIC"ntd'.ncllntt Ille c.' .... _1 nOI ,au ..... ny III4CIII 
"lb~lty ucHOtng lho .. CC~.honUtlTt1It. 

1 lm pteptred .. "'Y 0Wft '1", to bNt .ny eonHQwnce. whtCh c."'~~ by '1' m.y he .... for mv , •• t. of " .... 1" end 1 ',letH tN CIf"" III .mploy,nl .. ,....11\11 .and Ifent. ',om lftY 
Itlbthty for suc" COf'MQUlf\C" • 

'It, .. 10 rttmbuIM Ih. ~f,..., upoft demtncl for .nv Special ._prend.lu," Of' COltS ~n COI\f\KltOn wllh my e.,,~. 

~ n_ 10 ". fHd 0""0 'ho P"S~ rù,o<!.nd IlgnH br h,mlhor cr .". h,,,,,", _Ifl 

L '1 ... -------r------~'----------------------~ 
1 .. • ... f\9II'·S lIIftIt",. 
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" J 1 ... 
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, rrex\ may be modlfled by the alrhne ISSU mg the MEDIF 10 comply wlth locâllawl 

PART -

Il 2 1 
ME 0 1 , ME ole .... INFORM ... TION S H E E T .,. 

ilOt OI'fIC,",' ..... 0"1" 

.r- - Th,. fOr'" 1. M'YI~ to pro'l'o. CONFIOENTIÂl. ,n'OIm'lton Iô en.ble It.. ."h" •• 
""'EOICAL Oeoertmet\l. 10 use .. I~ "1M" of the Pluençer fa tr • ..,., JI IndIU'~ ln 
'''RT , ~eDf ",,,- P.tlMf'lg.' ~ lt(~t.hl. lhl' 'nformatlOn \/!;lIn De,n", th. l'SUlrw:. 

Tobo,_"" 
o.' TN ntCesaa~ dMKI~1 de'ltQned 10 (h'OVKM' tor ln. c:s .... "91' 1 wln.r, and COmfOlf 

"" TM PHYSICIAN AnENDING the trK.'Qtlclto1t_d ~.s .. (1,,*, " requ.~ted 10 ANSWE~ ALl rh. form. mlli. be rtTu "lia 10 
... TTENOING IHYSICIAN OUEST~ IEn'" a CfOU- , ,n lhe IQQrQP'11i1 't" Of' no box" and/Ct gl .... 

prM'" C:0I'tC* ..... we.w 

J 
COMPU11NG ~, THE FORM IN Blbel( L(lTE~S OA 8V TY~EWRIUR Wllt BE l' . 
""'~REC:IATID- tCun.'. Oel111n1ltd ellt.,.1 

......... 
~C_ ~ ... TIENT S NAMt INI· 

MEDAel 
nAlISI SEX "GE 

, ... T1ENOING PHYSICIAH 

rqml • Addr ... 
lOIfl)AQ2 . 

T.phON ((lnl.ct -- 1-
~ 

p 
UEOICAl.IlA'I\II r . 
• OIAGNOSI$ .. d.1'" - '4 

MIDAOJ , IifttkldUtt ... 01 ""'" 

0"/"-1""''' of",.. __ "- f O.te of d1aon<*S ~ 1 
\Ml~ • ,'IIOGNOSI$ fa< .ne ".,i , 

I.1EOAOS · Cont~. ANO r~ NoD veaD Sf:)eClfy c.ab'td ...... ' 
~'" 

... H.'leftt '" ln\, way OfFENSNI lCI otfter NoD Y"Ds~.fy' MEDAOe poIUtÏ....,..' lameN lPIM_ence cunduc'1) . 
C.n ~f .... ' "le net". •• Kef.tr ..... " 

)~nD NoD MEDAe7 .,..th MilNe. ptK~ '" 'M UPAlGH'f 
poIIftOIt wfte" 10 ~, 

CM pallen. talc, CI" Of """ 0'" nHdI 

-~ 
Yt!D" NoD [ MEDAN on bQa,a UN"SSISTlO • i>ncI-.g ........ -

;1.1110 toN •• 1C.t~ tf no{ I~ of h.,p ne.-dtd 1 
. 

MWAQII 
1110 bo ESCOATED ., ... "'_ ~D·· NoD r. P'aoosltd ln '.&.~T'Ht ..... eoI .. ttsI~ 

"" vou' , 
1 If ~ type of .~0r1 j)fOPONd bv vou 

• Don plilenr nted OXYGiN - . , NoD Y~D 
Lm" 

c::::=J '1'1·0 
MED"'0 ecN'lHMnt ln 'hQht 1 Of Yft. 

i PO' Con,.oI\-.· 
at.te t," of flowt M",ulI NoD 

• 
1 

, , ,.1 on r GAOImD ...... "-t: ."..,.11" 
MEDAI1 ~ Don pattent nnd ,n, . 

MtDoc.o.Tl~· ...... . . , NoD vnD ,l'an wH adtnlf'hS'efK 
St>«dy . 1 

1 .rwJIOI lM "M ~ .,.. 
. 

/ cLIII 'p(Nfatu« IUCf'I .. , 
on tio_d ~f ItW AIIIIC"AfT 

1 ,...,ator """,N'or 'b! 
111(0.0.'2 .tc.-' 1 v .. 'D , NoD 5ptCIIy L 

laI u:" tong layov.tf Of nlQhlloldP .1 CONN!CTING POINTS .n ra" •• \ 

MlOAll '. ::otr .... Ion. n_ \ 
<Q NoD vnO 

1 1 

' fTAliSArlOl'l' l' Acl"'" 
1 '"yft .-.11 -
~ ...... ~ .. ode 
Of none 'W'I" T ~~ ... 

UEDA,i 
... enON TAKE"" . lb! upon an'v'" .al DESTINA fION \ 

~ NoD v··D Ac"on 

/01,,", .. ", ..... Of 
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k " <-' 

-"'ma .. on ." lhe 

MIOA15 
..,t., ... of yOUf ~D 50eclfY If lI'Iy •• 
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,. 0IhW '"MttI"*1t1 

Madt '" lM atteftl!f1lftO 
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' ........ -::.:y' 
NOlIM- ~ ~(s. are NOT MlthoNed ta QNIt ~ ___ 'troCe '0 IMPOIITAHT 'US l' .o.HY ~llEV.NT TO THE P!IOVI$\ON Of T"E 480'1' 

.,..ular pe • .-.ngere 10 IN ~ ~ "'" .. ~. ta omet IHfOllMATION ANO FOR C"""IEA·PROVIOIQ ~EC:I"'L EO~IP"'IHT, 
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~,,'mATIONAL f' 

.. AIR TRANSPORT ASSOCIATION 

F R~aUEN\ T~ELLER S MEDICAL CAR 0 IFREMECI 

\ Honourong InSlructlonl ~talned ln the sh3ded fields MUST alWay·S.be transmuted 
lNoth any ,eservlhon requltSl..,.. - ourneys requested but not authorosed by thls Cardo rllQulte 
completlon of the Standard Medlca nformatlon Form IMEOIFI 

~bvl :. " 1 f'fteMeC: Number 1 > ::: : ! 1 Vahd untll ( : . 
IAIr"M 5 Code (Seroal ~ IAlrilne S MedIcal ~ Idavlmonih/year) 
Numberl Number) ~elex Codel 

The holder of thls Card 1 1 1 1 L:. 1 1 :::1 
~urname) '1nt.!.1 !TiUel , ISIIIt) IAgel 

{ \, 
1 1 1 0, \ 

. IPe,manent Addreul __ '\, , 1 Phone) > 

has the followtn~ permlnentlchrorltc inc.plcitatlon 1. '" 
, , \. + , .... , l'1.1., J J " 

, 
'" 

, .~ ....... . 
i:·::·,;,.·A'y . ',' "'~~" " ~\. 1 

y-

l ':: '<f .< ~'l-' " l' ~ ,'- " 1 < L: .1 . " , 
Il UI , - . I~€ 1 '/ * ", ~',:' , ',\1. .... exam e BLNO , ' ~ 

, .... "1' 
~ 

, 
, c .,.pEAF WCHC etc.1 

The holder Il ~uthonltd by the MedlCiI Oepi ~m,",,_ ...... C.~ .. ~._ '" M.",,, ... \:'. 
valodity of th" Cardo lublect to, lai the Candi IOnS I,ated on ,he reversa. lb) no \Norsenmg of the , 
Hoider'i pr_nt hllith conditIOnS, and Ici Il ob .. rv.tnc. \Jf-all carner. ruills. '.9ulatlonl Ind 
Instructli?"l. and wlth the followl'!8 LIMITA TI ~ , 

f <;. ~ ~ {!t .. ~ ~ ':-~J~~ .. .. ~ ~ .. "f" , , .' }',,\ J " 
,,~ .. ~.... ~ , /. 

1 '-Il 

f,-'V' 
, .. .'j}',' " / " 

, 
«' , , -,\ . J i i,/" .. : r~ ,. , v,,· .. · . 

[ " 
, , 

J> J> .. : o)~~~ .. 
" 1 " 

, 
\ 1 1 .," .,~., , ' ." r ' 0 

1 IInHrt hnlltatlon,. IOcludmg any permanenl dletal)' reqult.em,nlsl \ 
..; 

\ 1 ,. , 
121 v 

" 

-

\ 
. oP 

CON 0,-' T.' 0 N S o F 1 S SUE J 

( 

, 

.... \ 

1 Cardholders are responslble to REPORT ALL CHANGES ln thel' p,eHnt handicap or 
IIlClplCllallon, and/or the d.t,noratlon in th.or physlcal or medlc.' condItIon, to the 
a"Ione repreHntative or agent wlth whom tney are in contact 

2 Sublect to alÎ t~rms and COndItIonS stlted on \hls Cardo the authonsatlon for ait 
-

,- ",,'~ """ 'p " ,r. ..... '''1 <h, ... ,. .• . . ,. 
3. Thit c..rd is not tra'lsferable and must e produced. tpgether WJth praof ,of th. 

Clrdholder's identlly. on eve!)' occasIon VI ~en.ver ili,"ne reservatlons are mede for '. the Clrdholder. at tlme ot tIcket ISSUlnce. nd whan 50 requested by the aorlines or 
tllew agents Of representallves , 

'4. Çardholdera are temlnded that,arrangementl lor travel should bit made Il much in 

< advance as posSIble. mey should .Iso allow suff,clent lime lor check-In formahll'I. 

. . ~ , . \ V -' . 
,~~ . 

t 1 

Oata 8"9 Place qf Issue .; PISHMger·s, Signature 
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ILegal guardilln or Passen~er's wltne~ may . slgn if pasHnger IS physlcally unable to 
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McGiII 
~niversity 

TEXT OF IETTER tJSED IN AIRLlNE SURm 

1 nstltute of Air and Space Law· 1 nstltut de droit aérien et spatial 

" 

Dear SirjMadam: 

D 

, . 

l am a post-graduate stude~t at the Institute of Air and 
Space La\" and am inferested in discove~' ng YO,ur ai~1ine r 5 • 
policy on flying preg ant wornen and new rn infants, as I \ 
understand this is a ~tsc.retLonary m?tte for the airline 
concerned. 

1/ 

,.. 
Ig it your polic'y to accept' aIl ,expectant women for cra!1S

portatron or do you require that,after so ffidny months' pregnancy 
~they show a doctor's letter certifying that the flight will not 
endanger the mothers? I5 there a company rule t;o tne effec't that 
~"hen a woman is a certain number of months' pre9'nant you will not 
accept her as a passenger whether she has· a doctor's letter or 
not? 

Wi th regard tq custbmer re!atioris, how, do you decide \oJ'hiéh 
female passengers will b~ ~sked questions about thair physical 
condition? A woman might\look pregnant but be, in fact, merely 
overweight, which could lead to much emOarassment for aIl 
concerned. If a,wàman says she isronly a few months pregnant, do 
yeu ask her te prove it, and who is. responsible for'challenging 
the passenger - the ticket agent, before boarding, or the fl~ght 
attendant, after boarding? 

............ - - .. -
\ 

.. . jÎ 
,'. - . 

Postal address: 3690 Peel Street, Montreal, pa, Canada H3A lW9 
? 
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SUÇCes'FUL 

UNSUCCESSFllL .. 
/ 

SUB-TOTAL· 
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11 

~OTE 

't 

HIJACKING ATTEMPTS ON CANADIAN AIRCRAFT 
.JI' 

(. 

t-
As of Januur"J l, 1981 

1968 - 1 1969 1970 1971 1972 1973 1974 1975 1 19761 19171 19~ al. 1979"1 1:.° o 

1(1) 

l (l) 1 
~I 

-- . , 

" 1 .. 

~ 11*** . --L--- -
1 (1) 

\ 

~ 1 2*11**[ j 1 Il 1 
)/(1) LL1**-~ .. -" :.. ~.~. _--41 

------ ._, 

../ 

() represents attempted hijackinqs to C.uba " 
* 

** 

*** 

" 

? 

Includes attempted hijackinq of-an'Air Canada aireraft on the ground 
at 'Frankfurt Airport, f1e~t Germany. ~ijacker shot by Police. 

~ijaeking attem~ted orior to ,aireraft becoming ~in fliqht u • 
• • _ ;' W , 

Helieooter was hijacked 

iit 

.. 

t; "-. .... 

/' 

'-
, 

PREP ARF!D BY: 

Civil Aviation Secur~ty. 
Transport Canada -

TOTAL 

2 (1) 

7 ( 1-) 

_ 9 (2) 

~ 

/ 

.. . . .' -j----- --~. ':J....- __ 

\J 

~ 
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1 
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I),"\TE 

~09/6B 

25/02/71 

13/04/71 

10/JO/71 

12/11/71 

_tn.' ..... -

.. 

HIJAClŒR(S) 

C. 'Beasley 

" C.S. Paterson 

ç.G. Rusk 
L. J. L<jrlU rande 
J.M. Houdle 

D. L. 'l11crnas 

P.J. CJ.nl. 

.-

,1 

\1-

" 

: 

'" J\.IRLINE 
TYPE AIRCRAFT-

lUr canada 
-v'J.scount 

Western 
8-737 

'l'ransilJ.r-
' Ml.dwest 
NaVaJO 

We1n 
C;onsolülated 

8-737 

Air Canada 
,OC-'e, / 

.-

.... 

.if 

~ 

HI,TACI<ING nlClDEm'S INVOLVING Cl\NADA 
(US AND CJ\NADIA."1 AIRCMFT) 

FLlGHT PLl\N 

&unt John 
- Toronto ( 

/ 

San Francl.sco 
Seattle 

,~ 

Dauplun 
- Wl-Tuupeg 

Anchorage 
Bethel 

Calgary 
~Toronto 

\ 

AS OF 1 JANUARY 1981 

DEW\NDS 

cure 

Cuba 
Vanc;ouver 

York ton 

CUbd 
Vancouver 

WEAPŒlS 

Handgun 

None ' 
\ Alleged l::anb 

"-

"-
Sharpened 

, toothbrush 

flandgun 

SV'!! mJ.l11.on ~\Jed-aff 
Ireland ~ s~tgun 
Great Falls, ~te 
'M::m~ana 

/ 

SynOPSIS 

The hJ.)acker. a fug1tJ.ve from Texas, USA, surrendered 
ta pdlJ.ce durUlg stop at Montreal an~ asked for asylu:n. 
Sentenced ta 6 years 10 December 1968 after plead1ng 
guLlty ta charges of k1Cinapp1ng. assault and pubhc 
nusch1ef. ,Deport~ to USA 25 March 1971 huere he was 
subseqùentl~< sentenced to 10 years f0[ bank robœr'J. 

Surrendered to OCMP at Vancouver. Depo;-têël ta uSA 
8 r.liirch 1911. Sentenced ta 10 years for interferencl? 
wi'th fhght crew rranber. 

~ee Juvenile de11nquents destined for a Detent10n 
&me' in vlihrupeg. I!ravel-ling without escort. attcnpted 
ta dlvert the alrcrafe 1n order ta escape. ,'Arrestt.<I by 

,K'MP as saon as a1rcraft landeCl at Wlnnipeg. Ua charqe 
laJ.d as' thE'!Y had al ready been comu tted to the 
~tent1ol) Hcme. 

AI , 
Surrendered ta 0Ct1P at Vancouver. Deported te USA 
19 Qctober 1971. Sentenced.ta 20 years fDf air pl ['acy 
12 f.1.a}' 1972. 

PL1at focced ta make v"Q landJ.ngs at Great. Falls lUr
port. CJ.nl recelved rroney dUrl,ng fust stop and later 
recovered checked bagq,lge contaInlng a, parachute, 
Overpowered by crew-members befDre he was able ta para-
cl)ute from aJ.rcraft 1n- fllght ~11t.h extorted n'Oney, ." 
Aircraft lànded at Calgary and l.n}ured hl)3c}-.cr turn~ 
over to rolJ.ce. On 12 Aoril 1972 rece1ved concurrent 
hfe Sentences on charqes of kiélnap{)J.!lg, kidJlùpplng 
(hold for ranson). nusc/1l.ef and 1nterf",r~nce Wl th 
translX'rtat1.9n fùC:l.ll tles. I\lso sentenc€:d to 1-1 years 
for e.xtortlon ùflC] 5 years 'concurrentl}' on p-l'iSCS51CJIl of .,. 
explosIves and possession' of \,'Capons (;h,lrqes. C 

---:--,-
1 

-1' 

.. 
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~, 

; 

" 

~ 

10/09/76 
11/0?/76 

" 

18/11/76 

27/08/78 

~ 23/02/79 

'. 

". HI.m:::tŒ:R (5) 

~ 

p 

Z. Busie 
J. Busie 
P. Metavic 
F. Pesut 
M. V1asl.c 

J.R. Boutl.n 

D.L. ,Benson 

i IR. Shayne 
! H. Dubie~ 

:1' 

1 

~ 

\ 
AIRLnœ 

'l'YP~ ALRCRAFl' 

'!Wh 
727 

Eastern 
727 

United 
oc-s 

Olyrrpic 
Helicopters 
Bell 206B 
'Jet Ranger 
lIerfeùpter 

~' / 

, 

.. :.1"--
" 

" 

, , 

~,PLAN 

New York 
- Clucago 

New York 
< LaGuardia) 
f.bntreal 

(Dorval) 

Denver ~ 
sèal;:tle # 

z.bntreal 
- CUebec 
and"return 

.'a .~ ~---~-

, 

, 

DFMlINDS 

Elkope 

CUba 

) 

V~ver 

Bank 
IJ:>cat:J.ons 
in »:lntrea l 

/ 

/ 

WEAPctls 

None 
Alleged 
éXPlosl.V~s 
and ~afOns . ~ 

, , 

None 
'Allege<! ln1'h 

None 
Âlleged ~ 

" 
Machinegun 
Handgun 

\, 

~ 

" 
J 

, \ 
\ 
\ 

, \, 

" \' 
1 

SYNOP!jiIS 

Al.rcraft made stopS" at ~ll.rabel, Gander and KeflZl.v'"lk 1 

Iceland before hiJackœ-s surrendered -at -Cbarles ,de 
Gaul1e Airp::lrt, P~is. HLjackers returned ta USA ta 
face air piracy and-murder charges 20 July 1977, 
J, BuS1C and Z. Busie sentenced ta hfe. Others 
recelved 3~years.' (èonsldered~rrorl.st hl)dCklng 
of us aireraft). (" 

, Yn' , , ;( 
DurUlg 'fl.nal approach ta_ D:lrva • note was found ln 
galley iooicating plane ViaS to go to CUba or l t wuld 
be blO'tln up. All passengers deplaned incluhng pout.l.n. 
a deportee .urx:ler es=rt. _ f'o11ow-np poIl.ce invest1-
gatlon resu1ted in prosecutlon for AtteJ1l)ted Hrpckûlg. 
Boutln found gU11ty ami sentenced to 7 years' on 
29 Apn~ -1979. -

Benson l,eft note 1n galley l.ndlcatl.ng "8a1ib abo<lrd -
proceed to VanCO\,lVer": Al.rcro;lft d1v",rterl te W1)lC.Ouv...:r. 
~nson, 'who aPFe~i:ed to be rrentally iÎl, v'as arrestt:.'<i 
by roll' and later dqxKted to USA. No e>:ploS1V\!l> V,'i!re 
dl.SDDvered •. N::i charges were laid due to n"~nLal ' 
lnc:értpetency. 

HiJac~ers rentL~ a hellcopter and·then forc(.~ pilot ta 
fly to s~veral M:lOtreal shopp] ng centres Ln l>c,!rc.h Qf 

-.a bank to rob. A "Poll.ce" dccal ~/as put un the !"le) 1-

copter. After rol:bU19 a bank, h1.)ackers n .... JUlred plrLl 
to fly- to a sub.-Jay statlOn where they <J6t ofE imd tl :0,' 
Arrested by VOntreal Urban Poilee on 3 H .. HCh 1979. 
Shil,/\1(! senteN ,'<1 to 12 yn,u's fOl' k lrll) '\-'Pll"l. <'Onsl'''' d'-:I 
.:t1ld aUIlc.oc:I rolJbery, Dubiel sentenccd to 5 y ..... a!> [011(1\-1-

lncJ convieticlIl- on Chi.lrcJl!5 of fôrClbl,! c~mfin/m nt -lOri 

FGs~ession of prolllblted wC'dtûn, • 

..-: 

" 

~ 

'-" 
~ 

, 
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29/11/74 ~{. OJemal 

\. 
.. 

~~~.-. 

CP Air 
B-Q737 

~ 
( 

f 
1 

/ 

mnrupeg 
- Edm::lOtan 

"",-

... 

1 

'.J 

Cyprus 
.e. 

") 

1 

/ 

" / 
. 
'- . -1 

SYNOPSIS 

Stanford threatened the aUline.lanon ~ag~r-Wlth 
the rifle ta gain aeeess ta aireraft. Once on board 
he ordered station manager and approlS:l.Inately 15 
passengers ta return ta ATB. pointed rlfle at fllght 
attencMnt and banded her an envelope addressed t'a 

~~ .. 

RJMP l'labush wInch contained the viOrds, "Help, help, 
help". I..etter hanàed over to RCNP through COCkpit 
wind:Jw. HiJacl<er persuaded ta land at t-bntreal and 
d1sembark passengEirs. proceeded to Ottawa befare $ 
returning ta "bntreal: to awalt aruval of father and 
doctar before surrendering- to pallee. On 20 Apul 
197] hl)acl<er sentenced to 20 ye~rs on charge of 
hl)acl<ing under Section 7'6(1)'(26 C.C. and 10 year9 
concurrent on eharge of possesslon of offenslve WC!a[Un 
aboard an aircratl. \ 

èl .,. 

Hl)ackln; atterrpted while a1rcraft on ground at 
v~ver. Passengers released. H1)ackel' overpa.vered 

·by RèMP. Ccmnitted ta mental inst1tutlOn. Iater 
decla:red fit ta stand tuaI on charge of Hi)aek1ng 
under Séctian 76 (1) C.C. Nas found NCtl' GUILYl by 
reason of insdn1ty by a OC court on 17 Aprll 1974. 
Nlel50n ocmnitted to mental 1nstltut1an for further 
treabTent. 

Knife served DJEmÜ attacked fllght attendant with kl1lfe fran Iœal 
with meal tray, 1nfb.ct1ng cuts ta her forehead and throad wlule 

. shaut1ng he <vanted ta go ta eypius. - Agreed ta land at 
Saskatchewan for fuel ilnd surrendered to- the pllot who 
turned him over ta I01P. On 5 February 1975 sentenced 
to 7 years on ch<lI:ge of 1I1Jaclang urulcr Sechan 76 (l) 
(d) C.C. (cùusing aircraft bD devlate from its f11ght 
pIanI: 

" 
1re. 

\..n 

~ 

1 
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Dr,TE ' 

26/LI/1l 

18/08/12 

, 10/11/72 
~. 11/11/72 

-24/11/72 

,/ 

1 
HIJACKER(S) 

P.O. Critton 

F.M. Sibley 

H.D • .Jackson 
L.D. Cale 
fol.C. Cale 

v. \"1d~a 

,. 

,...... 

J 

" 
AIRLINE 

T'iPE AIOCRAFr 

Air Canada 
0:::-9 

~
-

ted 
127 

Southern 
DC-9 

Air canada 
oc-a 

\' 

,. 
... 

... '" 

, ~ 

'~ , 

è 

FLIGHT PINI 

'IhurÎder J3ay 
- '!'oronto 

Reno 

!J 

San Francisco 

Birmingham 
- MJntgarery 

PFrankfurt 
- T()conto 

.. 
.. 

~. 
:-

t' 

/' 

DEN1\NDS l'IEAf'(NS 

CUbd Handgun 
HanQ grenade 
Alle<Jed I:onb 

'" 

vanoouver Shotgun 
$ 2 nulhon 

-.... 

CUba 3 Handguns 
~lO million 3 Hand 
10 parachutes' grenades 

(d~es)/ 

Release HanC\gun 
of Czeck 
h1)ackers 
he Id 1n 
West Genrany 

~ 

) 
j!, 

1 • 

1 ~, 

SYllOPSIS 

4 
Prl.or ta 1a1\(h09 at '!branto, hl.)acker handE:d f).lght 
attendant a note indiéating he was arned. and wqntL>d 

. to go 'to Cl,lb.t. lie went to cockPl:t. and threatencd 
pilet with weap:m and hand gren~de. Aireraft landed 
ilt Toronto for fuel and dl.'Ser.œrkat1GO of passengers 
pr10r to oontinuatJ.On of fl1ght to eubd. Cri tton charged w1th k:Ldnappl.ng, a:aned robbery and extclrtion, boj tUSSl.Ssaugd PGh.ce. No res{:Onse 01:0 request for 
eXtrad1tion. Hl)acker still ln Cuba. 

,~rcraft landed at Vancouver before returR1ng ,to 
Seattle whére hiJilcker was shot and captured by FBI. 
Convicted 18 Octobér 1972 for air plracy and sentenced ta 30 years 28 February 1973. Reconvlcted ln nevl 
tnal on 3 Febcuacy 1978 and 'sentênùed to 30 years. 

ii./ 

Fugl.tl.ves.landeà at Tbronto and also made sbops at 
several US al.rports and Havana, cUba before flnally 
temunatlng at Havana. Co-p11ot shot and wounded. 
JackSon ar.à L. Cale sentenced 111 Cuba ta 20 l'ears. 
101. <;:a~e recel.ved 15 years 27 Septernber i973. 

H1Jack1ng atb3rpt l.nl.tlateà on the gro~ at Frankfurt, 
Genrany. Flight attendant. taken hostâge. 11idera , shot 
and kl1led aboard aireraft b'l p:>Hce narksman. No eVldence'that ~r Canada aIrcraft was a planned ldrget. 
SubJect cons'ldered deran<]ed. 

1{ 
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RECENT HIJ ACKING ATI'E-t-lPI'S INVOLVING U. S. AIRCRAFr 

July 1, 1979 '- recember 31, 1979. 
, ,... ~ 

July 20, 1979, While a United Air Line§J8-727 aireraft was 
en rouk from Denver to Omaha, a man c1~ming he had plastic 
explos es demanded to go to Cuha. The aireraft landed at 
Omaha d the passengers and flight attendants were allowed 
to deplane. During the course of negotiations FEI agents 
overpowered the hi jacker. He did not have any explosi "es 
or other weapons. The man was charged with aireraft piracy 
but was found not guil ty by reason of insani ty at the Ume 
of the incident and underwent further mental evaluation. 

August 16, 1979, Shortly after an Eastern Air L}pes B-727 
aireraft took off from Guatemala City, Guatemala, en route 
ta Nlami, a man c1alming he had a bomb concealed in a radio 
and threatening a flight att~ndant with a penr)mife demanded 
ta go to Cuba and from th~re ta Russia. Subsequently, the 
hi,jacker was oyerpowered and subdued by the crew wi th the 
assi stance of seve raI pàssengers. The flight then continued 
ta Miami where the hijacker was ~ken into custody. He did 
nat have a bomb, his on1y weapon being a small pen knife. 

,The man was eharged w1 th' aire raft piracy. 

Au~st 22, 1979, A United Air Lines B-727 alrcraft.was hi-
jacked while en route from Fortland to Los An(';'e1es by a man 
claiming he had a bomb in his briefease. He demanded that 
the -aireraft returQ". to Portland. 'The aireraft was allawed 
ta lan~ at San Francisco ta refuel and then proceeded to 
PortlaNd. After SOrne negotiation, the passengers and flight 
attenctants were released. Further negotiation resul ted in 
the hijacker's surrender and he was taken into custody. He 
did not have any expIo'sives o.r other weapons'. He h~5 been 
charg~ wi th a~craft piracy. \, 

Oetober JO, 1979, A Pacifie Southwest Airlines B-?27 air
eraft was hijacked while en route from Los Angeles to San 
Diego when a man told a flight attendant that he had a plas
tic bomb and demanded to be flown ta Mexico City. When the 
flieht landed at Tijuana, Nexico, for 'refuelling the hijacker 
deplaned and was taken inta custody by Mexican authorities. 
He had no bomb or other weapon. On November l, 1979. the hi
jacker was deported ta ,the United States and has been charged 
w1 th aircraftf pirac:,l. ' 
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hijacker and the aireraft revea~ed no exp_si ve,s and no 
weapons other than a hunting knifeo ' He ha~een chetrg:,èd 
Hith unlawful Interference wi th a crewmember. 

,The fo11owing are s~mmaries of'the two g~nera1 aviation hi jack
ing~' which oecurred during this reporting pe'rlad: 

October.16, 1979, A woman armed with a pistaI and accom
panied by her son, age 10, hijacked a IJiper Cherokee air
eraft at"Pierce Field, Lower, Lake, California. Over Napa 
the hijacker told the pilot ta land and the woman and her 
son deplaned. She was apprehended while still on the air
port and has been charged wj,th assaul t with a deadly wea
pon and kidnappinE. 

Deeember 12,~1979, A man hijacked a Cessna Nodel 172 
opera ted by the l sI and City F:1ying Service, Kew \vest, 
Florida, wDile on an extended ~cture-taking-and sight
seeing tour nf the Key West area. Shortly after take-
off the man pointed a small handgun at the Eilot and 
told him ta fly ta Cuba. Upon,landinÉ in.)favana the hi'
jacker HaS taken i nto custody 'by Cuban authori ties. La ter 
in the day the pilot was al}-owed to Dy the ~craft 
back ta Key West. Neither the idcnti ty of the hijakcer 
no~ his'status in Cuba are yet known. 

In addition to recording the number of actual hljackings, the 
Federal Aviation Administration (FAA) has attempted to identify 
and record those incidents in which it appeared that an indi
vidùal intended ta commit ~ crime againGt aviation but was pre
vented from doing so by the sécurity procedures in éffect. One 
incident of thls kind'accurred during this perlod, raising the 
total number of hijackings or related crimes believed prevented . 
to 80 since 1973. The incident is summ'iU'izcd below: , 

,/ 

November 25, 1979, X-ray inspeq,tion revealed the outline 
of a handVln in a passenger' s handbag. The nlalè 'passenger 
denied the presence of a gun. However 1 physical in'spection 
disclosed a .25 caliber pistoI concealed in a box dèsigned ' 
to hold hair colori~. Alnlnuni tian for the guh was di s- . 
covered in a thermo' bottle and in the batte!"] compartment 
of a portable radio. The man was arrested and charged with 
carrying a eoneealed firearm. '6 He was found G'uil ty, placed 
on 2 years probation and deported to Mexico as an illcgal 
alien. . 

ttV" 

January l, ~980 -~June 30, 19~O 

January 22', 1980, A IÀ:ll ta Air Line s L-I011 aireraft was en 
route from Atlanta, Georgia, ta New York City when a man 
claiming te h~ve a bomb and diGp1aying a handgun demanded
to be flown to Cuba. After landing in Havana the hijacker 
would not let Cuban officials aboard and demanded ta be 
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flol-m to Iran.~ During negotia tions, -':he hi jacke!' re
lilained in the coekpi t and the flifht :-'.ttendants and :'!ost 
of the passengers eseaped through a :. J.t.cn in tr.e ::::'Gar of 
the ai~craft. After lear~ng of the ~a2senfe=s' esca?e 
the hijad:er dernanç.ed that the ai~~cra 't -:a!," off. :~e !·ra:;; 
eonvineed t;;at this was not possi e' :'.-: -,::. t~ !-.i3 l1i:e 
and two daughters he de,planed and =~?~iered to ::::uban 
authorities. He ~9. ngt l:ave any e :!.o::;ives. The hi
jaeker' s Hife and ehilcfr~n returned to t!':e United States 
on ?ebruary Il. ' ' ~ 

1/ . \ 
Ap,ril 9, -1980, As an Ameriean Airlines B-?2-' aireraft Has 
bèing prepared for a f.light from,Ontario, California, to 
Chicago, Illinois, a man LT'l)),ed wit.b.... <:. pistol scaled an air
port fenee, boarded the air\raft, ar.c1 deman.'i-e.d to be :lown 
te ::avana. No passeneers were abôar~. Ee did not ::iV6 

. any reason for his action. ~he airc:raft landed at Ballas
?ort North :1egional Airport and was Y'.:ueled. It then 
flew to Havana where the hijacker sur.'~!ldered and "JotaS. 

taken inte ..bustody by Cuban authori Ue:::. 

April 14, 1980, ' !lfhile a Continental ,\ir Li!WG ~-727 air-
eraft was boarding passengers for a n:l.[:;t from :Cenver,' :::01-
o ra do , to Ontario, ,California, a man ~carded,~brandished a 
Imife, entered tl:e cockpit, and de:nande r1 tr:e aireraft ta:,:e 
off immediately. TI.ight ,attendants oèserved '"hat ~,as oeeur
ring and,began helping passengers de~la~e., After some delay, -
the hijacker dropped the knife in an ~?parent act of sur
render and was taken into custody. re has been eonvicte:d ai' 
aireraft piraey and 1s undergoing fln-ther psychiatrie eva1u
ation prior te being sent~nced. 

Vay l, 1980, A:rn.ed with a pistol 'a nan scaled an airport 
fence and boarded a ~acific Southwest Airlines 3-727 air-
eraft as i t was bèing prepared for ~ :-l''ight from Stockton to ' 
Los Angele's, California. ~le pas'seri~:'s Here aboarè.. .Ji.l~t 
after the hijacker toa:rded a11 of the eT2H except tl:e fliCht 
engineer ese$d. The hijaeker dema ded fli:-ht ta Iran and 
pre·ss coverage to present h1s vieHs on' 1ran and -'tbè hàldiJ~,: -4 
of U.S. hostae;es. During the cour e of ne:otiations he lTa~ 
al10wed to read a statement to e 'nress via tre air~raft 

~ , 

radio. ~Iith the pistol in his Haisi;~ar.d, ,tr:e hijaeker turned , 
his back to the flie;ht engirreer who dls2.Med ~im. :'he flir:bt 
engineer dep1aned and the hijaeker surrendered., ;)urb.f: sub
seq,uent search of the aireraft a smoI~e erer.ade ',ras :ound in 
a knapsacI{ l'Ihich' the hijaeker had carried aboard. ;':e ha5-
been ehar8'ed ,ri th aireraft piraey. 

r.ay 15, 1geO'~ed with' a' pist?'l ann 3. rifle a T'lan approacred 
a [rGUp of maint~nance personnel of C0~~ks International Air
lities (a conlm~ter airli~e) at a, seaplane dock, Port of !':ial'!i, 

/ 
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(lorida', - The man pointed !'lis 'pistol at one of the ;;ài!").ten
ance men and foreed him ta board a r:rur:l1"an :'allard (C-7;; 
airc:raft ~Thich the maintenance. :LJersonnel had .. been pre,rarir.c 
for f1i~ht. ~pon learning that the ~aintenar.ce ~an coulà 
not fI] the aircraft,-the-hijac%er de~anded t~at M'pilot 
be provided to fly hir:r ta '0apet01m, Sou th Mrica. A:ter 
several hours of nesotiation ::e was persuaè.ed ta surrenè.er 
and was taken into custody. He has been ehar,ged with air
craft piracy. 

~he number of hijackings or ~ther ~rimes aeainst civil avi~tion which 
have been prevented by alrline and airport procedures cannat be de
termined with cep.ainty. Ho'wever, the Federal Aviation Administration 
(FM) has attempted to ldenti:fy and- record those incidents in l .. hich 
it appea~ed that an individual 'intended to comnit a cri~ê against 
~ivil aviation but was prevented from'doin~ sa by the security pro
cedures in effect. Three incidents of this kind occurred durine • this period, raising'Hhe total number of hijacldngs or related crines 
beiieved prevented to 83 sinee 1973. ~he incidents are summarized 
be1ol": 

F'ebruary 1;, 1980,. A wanan caused the 'rTeapan detectar ta alarm 
as phe walked >throue;h. Dunng ;>hysical inspection of her 'coat 
a full] loaded pistaI was located an~ adtii tional arununi tian ·,ras 
found in her shirt poeket. . In addition, she was found ta be 

~carrying a large amaunt,of money an her persan. A shart~time 
prior ta being screened the woman had asked a mElmber of the 
airport police depa~ment variaus questions concerning the 
airport and had inquitied as to the way ta transport a l·reapon 
aboard an aireraft. She was told a w.eapon cocld nat be carrièd 
aboard and~s given instructions in the proper procedu~e~ 
for ca~Jing a weapon in cheeked baf,e;a[e. She disregarded t~e 
officer' s instructions and attempted to carç the Heapon throuzh 
screening. < She was arrested and chargeè.#ith carT1Jb'0 a con
cealed weapon. 

Earch 9, 1980, Ilhat appeared to be two Heapons were detected 
by x-ray in a ST.1all trunIc which the Ol,mer intended to car'!:'J a
board a flight. ;fuen the trunI,,- Has inspected a faJ.se bot:to'l 
Has located beneath ,rieh a pistol, a salfed-off sr.otgun, and 
ammunition for both weapons were discovered. The male passen
ger who, owned the trunk and Hs two male iompanions all d.enied 
knovr1edge as ta how thé l,reapens ca.wj: to < be in the trunX.. A 
record pheck revealed that eh~g.e.s-.'trere pénding against the . 
oT·mer of tl:e trun!c ':ar pre'lious Neapons o::fenses. ':'he ;;)a~ -,as 
arresteè. and c~rged vTith carr'Jing _a concealeè. l~eapon and 
possession of a sawd-off shote-' .. m. '-::::: 

l,:,*,ch 13, 1980, An item ',.;as detected by x-ray Hhich caused a 
sereenin0 enp10yee ta conè.uct a physical inspection of a ~an's 

ca=J-oribag, ''"l"' se\,rching/e ~.g the screener f,elt ,",e 4 
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barrel 0: a hanè.gun. Before it ',Tas identifiec'l." the' scyeeney ~ 
asl-:.ed the iIlan ,.,r.a t the item wa~ and '\ras teE 1. t \Tas a p::'ece 
af nachineI":. When the screener determined that the i ten 
was in, fact the barrel of.1 handgun, tb.€! laI, enfori.etlent -
officer ':ras !1otifieC:. Furthèr' ir.spection-....Qf the mà.n' s 
parrj-o!1 i tens :::-evealed, in a second ":JaG, a !-:and;un tri[.:;:er 
assembly and a cIl? of ammunitior.. At this Foint, the ~an 
claimed no k!1ovTledge of the :preser.ce of tr.e hanè g\\!1 iteÏr\s. 
He then stated he had decided nQt ta fly and at his request, 
contrar"jl ta procedure, the ins!,ection process '.ras sto:pped 
and his ba§s-returned.' He ·~s releaseè'arid left the ternin-

-1'W.. It ~was later detennined that the man r,ras renortedly 
dying of cancer. Correqtive action Wél.s taken t~·prevent 
the future releas~ of persons.found ta "oe attempting ta 
car~j weapon~ through screening. 

., 

Source: Semiannual Revan 19.. Con:;::ress ~ tte 3ffectiveness of ~ 
Çlvil ,Aviation Pror,ram, July 1 - ~ecember JI, 1979 and 
Januarj 1 ... June 30, 1980" p:r:epi;l.red "oy the?A .A'. Office 
of Civil Aviation Security. 
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